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©Mary Ann Liebert, Inc.

The Mechanics of Indian Gaming Management
Contract Approval

KEVIN K. WASHBURN

IN THE INDIAN GAMING REGULATORY AcT, Con-
gress took from the Secretary of the Interior
and vested with the National Indian Gaming
Commission (NIGC) the responsibility to re-
view and approve gaming management agree-
ments between tribes and outside contractors.!
Congress intended to insure through this pro-
cess, first, that Indian tribes (rather than out-
side parties) are the primary beneficiaries of In-
dian gaming and, second, that Indian gaming

is shielded from organized crime and other cor-

rupting influences.? The Indian Gaming Regu-
latory Act (IGRA) and NIGC regulations set
forth extensive requirements for submission
and approval of gaming management contracts
between Indian tribes and outside manage-
ment contractors.

While the NIGC has provided occasional
guidance® and commentators have occasion-
ally discussed some aspects of the process,* this
article is an effort to explain the nuts and bolts
of the approval process in a deliberate, com-
prehensive and step-by-step manner. The first

Kevin K. Washburn is Associate Professor at the Univer-
sity of Minnesota Law School. He is a former federal pros-
ecutor, a former trial attorney at the United States De-
partment of Justice, and was the General Counsel at the
National Indian Gaming Commission in Washington,
D.C., from January 2000 to July 2002. During his tenure
as General Counsel, he reviewed thirty to forty manage-
ment contracts or amendments at various stages of the
review process, during which time the NIGC Chairman
-approved eight such contracts. Only five contracts have
been approved during the more than two years since his
departure. This is a reflection. of the complexity of the
management contract approval process. He appreciates
the comments of NIGC officials Penny Coleman, Fred
Stuckwisch, and Elaine Trimble on an earlier draft of this
article.

section explains the process from a practical
viewpoint. The next section describes the sub-
stantive standards in greater depth and ex-
plains how they are practically applied by the
NIGC. The final section explains how collateral
agreements are relevant in this process.

FUNCTIONAL OVERVIEW OF
THE MANAGEMENT CONTRACT
' REVIEW PROCESS

In the thirteen years that the NIGC has been
in existence, the Commission has approved ap-
proximately forty-three gaming management
contracts.’ The NIGC has also approved nu-
merous contract modifications, amendments,
and extensions.® It has reviewed countless
other contracts that were never approved for
various reasons. The management contract re-

1 8ee'25 U.S.C. § 2711(h). :
2Gee 25 US.C. § 2702 (Declaration of Congressional

" Policy).

3 NIGC guidance is available on the NIGC Web site at
(http://www.nigc.gov). : .

4 See, eg., Heidi McNeil Staudenmaier, Negotiating En-
forceable Tribal Gaming Management Agreements, 7 GAMING
L. Rev. 31 (2003). '

5 Although the NIGC was authorized by statute in 1988,
the first Chairman was not appointed until 1990. A list of
the approved gaming management contracts is available
on the NIGC Web site, (http://www.nigc.gov). Accord-
ing to the list, the first NIGC management contract ap-
proval was issued on October 4, 1993, and the most re-
cent was issued on July 19, 2004.

6 Management contracts for Indian gaming are not valid
unless approved by the Chairman of the NIGC. Modifi-
cations of approved gaming management contracts, such
as extensions, must also be approved. See 25 C.F.R. §535.1.
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view process at the NIGC is now routine. It pro-
ceeds roughly as follows.

The management contract review process be-
gins when the parties submit a signed man-
agement contract for review. The time for
NIGC review varies with the complexity of the
management contract, the level of cooperation
from the parties, and the scope of any neces-
sary background investigations and environ-
mental review.

Under the applicable regulations, the Chair-
man has only 180 days to review, and then ap-
prove or disapprove, a management contract.”
As a practical matter, this time limit is not a
day-to-day concern for the NIGC. First, the
Chairman may extend the deadline for 90 days
at will as long as he notifies the parties that
he is doing so0.® Second, the parties’ primary
means of enforcing the 180 day review re-
quirement is an action in federal court to com-

pel a decision by the Chairman.? Obtaining ju-

dicial relief is likely to take a long time and

might be met with hostility by Commission’

staff. Accordingly, parties regularly address
NIGC delays with patience and cooperation.
Finally, the NIGC has interpreted the law to
mean that the 180-day time period does not be-
gin to run until the NIGC receives a “complete
submission.”10 Because the NIGC staff will of-
ten require the parties to modify the contract
and resubmiit it, the clock usually is restarted
at least once after initial submission.

Though the NIGC staff works diligently to
process management contracts, the NIGC staff
routinely advises parties that the contract re-
view process takes from six to eighteen
months.!! In recent years, the time required for

approval has sometimes stretched out more

than eighteen months, largely due to environ-

mental compliance issues, which will be dis-

cussed more below, and issues related to In-
dian land acquisitions. Though some contract
modifications or extensions are approved in as
little as six months, it is probably more prudent
to estimate twelve to thirty-six months from
_submission to approval for an entirely new
contract. While environmental review and
background investigations may occasionally
cause delay, a common reason for delay is lack
of cooperation or sophistication by parties to
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management contracts and lack of responsive-
ness to NIGC concerns. '
Submission of a management contract begins
what might best be described as a negotiation
process in which the NIGC asks the parties to
modify or explain the contract to address issues
of concern to the NIGC. Management contracts
are shepherded through the NIGC review pro-
cess primarily by financial analysts in the Con-
tracts Division with guidance from attorneys in
the Office of General Counsel. The review pro-
cess involves substantial communication back
and forth between NIGC staff and the parties,
usually in a series of written communications
and meetings. . : : '
In the history of the NIGC, probably no gam-
ing management contract has ever been ap-
proved as submitted. The NIGC staff routinely
raises dozens of questions and concerns and al-
most always requires the parties to amend the
management contract, or at least provide ad-
ditional clarification or justification for specific
terms. Many of the changes sought by the
NIGC are insignificant from the perspective of
the parties. On the other hand, some of the
changes may be material and, in extraordinary
cases, the parties may be asked to renegotiate

~ certain provisions, including such key terms as

compensation and duration of the contract.
Frequently, the parties anticipate further ne-
gotiation and modification of the contract after
it is submitted to the NIGC. The NIGC will not
review a contract until it has been signed by
the parties.? Because management contracts
are processed on a first come, first served ba-
sis, parties interested in obtaining financing

7 See 25 C.F.R. § 533.4(a).

8 See id. '

9 See 25 US.C. § 2711(d).

1025 C.F.R. §§ 533.4(a), 533.6.

11 According to official NIGC publications, “the review is
comprehensive; the length-and amount of time it takes is
dependent upon several factors including the complete-
ness of each submission, the responsiveness of the par-
ties, the degree to which the submission meets the re-
quirements of the law, and the Commission’s backlog.”
See Helpful Hints for Submitting a Management Contract
And Obtaining thé Chairman’s Approval, a guidance
memorandum available on the NIGC Web site at
(http: //www.nigc.gov).

12 See 25 C.F.R. §§ 533.2, 533.3(a)(1).
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and beginning casino construction have a
strong incentive to submit contracts at the ear-
liest possible moment to begin the NIGC pro-
cess and to secure a place in the NIGC queue.3
Submission can also bring NIGC expertise to
bear on the drafting process and serve to initi-
ate other important but time-consuming NIGC
processes, such as environmental review and
background investigations. Thus, the typical
management contract submitted to the NIGC,
though signed, may be intended primarily as
an initial draft with the understanding that the
parties will amend the contract as needed to
obtain NIGC approval and possibly to address
other matters of concern between the parties.
Management contracts and collateral agree-
ments often contain blanks or even typograph-
ical errors.

‘Following the initial submission of a gaming
management contract, the NIGC Contracts Di-
vision usually responds with a letter detailing
submission deficiencies, that is, an explanation
of errors in submission and a list of additional

_information that must be submitted before for-
mal contract review will begin.

Initial review

Once the parties provide sufficient informa- .'

tion for the NIGC staff to begin its review,
NIGC staff in the Contracts Division will re-
view the management contract submission and
prepare an initial review memorandum setting
forth potential problems and concerns and any
remaining submission and content deficiencies.
The memorandum prepared by NIGC staff at
this stage typically will include the following
information, among other things:

a. a summary of any involvement thus far by
the NIGC, including the date the contract
was submitted, and any actions taken since
submission such as summaries of meetings
between the parties;

b. a summary of the scope of the project, in-
cluding general information, such as the
square footage of the proposed casino, the
type of gaming that may be involved, the
names of the parties, and the estimated level
of investment in the proposed casino (usu-
ally in the multiple millions of dollars);
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c. a summary of the proposed terms of the
management contract;

d. ajustification for extraordinary terms (if the
contract calls for a term in excess of five
years or a fee in excess of thirty percent of
gaming revenues);

e. asummary of any collateral agreements and
a description of their purposes;

f. a summary of the status of any background
investigations that lists the names of persons
subject to investigation;

g- a summary of the status of any environ-
mental review;

h. a description as to the status of the deter-
mination of whether the proposed project is
on Indian lands;

i. a statement as to whether there is an ap-
proved tribal gaming ordinance and the sta-
tus of NIGC review of any proposed ordi-
nance and/or the date the ordinance was
approved by the NIGC;

j. for Class III management contracts, a con-

firmation that the tribe has an approved
tribal-state compact for Class III gaming and
the date of approval; ’

k. a lengthy list of issues and concerns that in-
cludes submission deficiencies, content de-
ficiencies, and general concerns about the
specific terms of the contract; and

1. arecommendation by NIGC staff to the Gen-
eral Counsel and the Director of Contracts
as to the proposed course of action, which
at this stage usually involves a recommen-
‘dation that the NIGC staff forward a letter
to the parties detailing the problems and
perhaps invites the parties to have a meet-
ing with the parties and NIGC staff to go
over problem areas.

The initial review memorandum prepared by
NIGC staff is usually meticulous; it will fre-
quently include an exhaustive list of twenty to
as many as eighty or more deficiencies of the

13 See Helpful Hints for Submitting a Management Con-
tract And Obtaining the Chairman’s Approval,” a guid-
ance memorandum available on the NIGC Web site at
(http:// www.nigc.gov) (noting that NIGC processes man-
agement contracts on “a first-in first-out basis”).
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contract or concerns as to which the NIGC
needs additional information.

While this “deficiency rate” may seem sur-
prisingly high, the parties to a management
contract tend to focus their attention at the ini-
tial drafting stages on the relationship between
themselves and not on the regulatory compli-
ance issues. In addition, management contracts
. involving the development of turnkey casinos
often involve one or more highly complicated
financial arrangements. Together with sup-
porting documents and collateral agreements,
the documents that must be reviewed often
constitute hundreds of pages and may ulti-
mately consist of several inches of paper.

The initial review memorandum, which
summarizes the management agreement and
addresses all the issues listed above, must be
reviewed by a staff attorney in the Office of
General Counsel and must be signed as “ap-
proved” by the General Counsel and the Di-
rector of the Contracts Division. This memo
then serves as the basis for an initial deficiency
letter to the parties, which will usually be pre-
pared and signed by a financial analyst in the
NIGC Contracts Division. The initial deficiency
letter to the parties, a file copy of which must
be surnamed (or initialed) by the Director of
the Contracts Division and the General Coun-
sel prior to its transmittal, identifies the nu-
merous NIGC questions and concerns (usually
setting forth the list noted in item k above),
seeks additional information, and will often ex-
plain modifications to the contract documents
that the NIGC will require.

Follow through and subsequent review

After the parties receive the initial deficiency
letter, the parties will work to gather the new
information and redraft and execute a new con-
tract, if necessary, and then submit updated doc-
uments to the NIGC. When the additional in-
formation and, if necessary, a new version of the
contract is submitted by the parties, the entire
process repeats, with NIGC staff reviewing the
information and creating another memorandum
and a new deficiency letter to the parties.

In most cases, in the second review memo-
randum and deficiency letter to the parties, the
section listing questions and concerns is some-
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what shorter overall because the parties have
addressed many of the NIGC staff’s initial
concerns.' Nevertheless, the process often re-

quires two to three more communications be-

tween the NIGC and the parties before the con-
tract is ready to be approved by the NIGC staff.
Often, the parties will meet with NIGC staff
during this process to vent frustration, to seek
NIGC guidance, or to explain issues or finan-
cial arrangements that the parties believe that -
the NIGC staff does not fully understand.
Because the NIGC interprets the Indian Gam-
ing Regulatory Act as vesting with the NIGC
the responsibility to insure that such contracts
are “fair” to Indian tribes,’® the NIGC some-
times inserts itself into contract negotiations in
an attempt to insure that the tribe obtains the
maximum advantage from the gaming project.
During discussions, the NIGC staff will some-
times meet with the tribe and its attorneys apart
from the management contractor to discuss par-
ticular NIGC concerns and to insure that the
NIGC can obtain the tribe’s frank view of the
contract outside the presence of the manager.
Because a contract is void absent NIGC ap-
proval,'é the NIGC has tremendous informal
authority at the pre-approval stage; each of the

 parties is usually strongly motivated to satisfy

the concerns of NIGC staff, so that they can
break ground on the project, even in circum-
stances when they believe that the NIGC is act-
ing beyond the scope of its authority.

Approval or disapproval

The principal decision maker at the NIGC is
the Chairman. The entirety of the review pro-
cess, including the discussions with the parties,

* is directed toward compliance with NIGC re-

quirements so that the NIGC staff can recom-
mend that the Chairman approve the manage-
ment contract. The Chairman may disapprove

14 By the time the management contract is ready for pre-
sentation to the Chairman for approval many months
later, the file will usually contain several such memoranda
prepared at various stages of contract review, showing
the evolution of that particular management contract re-
view.

15 See 25 US.C. § 2711(e)(4).

16 See 25 C.ER. § 533.7.
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a management agreement for a variety of rea-
sons related to gaming regulatory concerns that
are set forth in the regulations.l”

In addition, the Chairman must disapprove
a management contract if he determines that a
theoretical trustee for the tribe, acting with the
prudence and diligence normally required of a
trustee, would not approve the contract.!® This
provision gives the Chairman the apparent dis-
cretionary power to second-guess business de-
cisions by the tribe. However, because such
action would not be consistent with current
federal policies of treating tribes as self-gov-
erning sovereigns, dlsapproval on the basis of
the trust responsibility is highly unusual.
Though this “trust responsibility” therefore
gives the NIGC staff some leverage to extract
concessions from the management contractor,
it does not, in practice, result in disapprovals
of management contracts.

Rarely has a management contract been dis-
approved by the Chairman. Disapprovals are
likely to occur where the parties lack sophisti-
cation to provide adequate “follow through” to
complete the project approval process.!” If a
contract is likely to be disapproved, members
of the NIGC staff will communicate their con-

cerns to the parties and encourage the parties -

to modify the contract to satisfy NIGC staff con-
cerns or to withdraw the contract from NIGC
review. Management contractors have a strong
incentive to withdraw, rather than risk disap-
proval; disapproval by the NIGC may harm the
party’s reputation in the gaming industry and
may have significant ramifications as to regu-
latory approvals with regard to other gaming
jurisdictions. Moreover, although the parties

have a right of appeal of a disapproval deci--

sion by the Chairman,? parties are not likely
" to be willing to undergo the lengthy appeal
process and the related opportunity costs, par-
ticularly in light of the unlikely result of pre-
vailing on appeal

SUBSTANTIVE OVERVIEW OF
THE MANAGEMENT CONTRACT
REVIEW PROCESS

During the course of the management con-
tract review, the NIGC must ascertain whether
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the tribe has an approved Class III tribal-state
gaming compact in place if the tribe is seeking
to conduct Class III gaming;?! that the tribe has
an approved tribal gaming ordinance;?> and
that the lands upon which the facility is or will
be located constitute “Indian lands” as that
term is defined in IGRA and NIGC regula-
tions.” However, the substantive components
of the management contract review process
involve three main areas: legal and financial re-
view of the contract terms, background inves-
tigations of certain individuals, and environ-
mental compliance. This section will discuss
each of these broad areas in that order. '

Review of the terms of the gaming
management agreement

The heart of the review process is review of
the substantive management contract provi-
sions against the specific substantive require-
ments set forth in the Indian Gaming Regula-
tory Act, 25 U.S.C. §§ 2710(d)(9) and 2711, and
the NIGC’s regulations, primarily 25 C.F.R. §§-
531 and 533. These regulations detail the re-
quirements for submission of a management
contract to the NIGC (called “submission re-

- quirements” by the NIGC staff)? and also de-

tail the substantive content provisions that are

17 See 25 C.E.R. § 533.6(b) and (c). -
18 See 25 C.F.R. § 533.6(b). Because this authority extends
only to Class II contracts, the NIGC staff has maximum
leverage with management contracts that include Class II
gaming. Because many managers wish to keep their gam-
ing options open, many contracts include Class II gam-
ing, even if they are pnncxpally geared toward the more
{Jroﬁtable Class I gaming.

9 The Chairman disapproved a management contract be-

_tween First Nation Gaming, LLC, and the San Pasqual

Band of Mission Indians on October 16, 2001, for failure
to meet repeated requests for additional information from

the Commission staff. Although the parties appealed the

Chairman'’s disapproval to the entire Commission, the ap-
eal was unsuccessful. The Commission ruled, under 25

C.F.R. § 533.6(b)(1)(iv), that the refusal to provide addi-

tional information was tantamount to a refusal to respond

to questions asked by the Chalrman ;

20 Gee 25 C.F.R. § 539.

21 Gee 25 U.S.C. § 2710(d)(1)(C).

22Ge¢ 25 U.S.C. §§ 2710(b)(1) and (d)(1).

23 See 25 U.S.C. § 2703(4); 25 C.F.R. § 502.12. A

2425 C.F.R. § 533. The NIGC checklist for new manage-

ment contracts, available on the NIGC Web site, is help-

ful in examining these requirements.
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required® and that are prohibited®® in man-
agement contracts (collectively referred to by
the NIGC staff as “content requirements”).?”

To meet the submission requirements, a
management contract must be submitted with,
first, original signatures of authorized officials
of both parties;?® second, with a representation
that the contract is the entirety of the agreement
‘among the parties;? third, with a letter signed
by the tribal chairman setting out the author-
ity of the tribal signatory to act for the tribe, to-
gether with documents providing evidence of
such authority.3® In addition, the parties must
submit, fourth, a list of persons and identities
subject to the background investigation re-
quirements®! and, fifth, a three-year business
plan setting forth the parties’ goals, objectives,
budgets, and financial plans.3? Sixth and last,
the parties must submit a justification for any
length of contract term in excess of the stan-
dard limit of five years or any provision for
compensation in excess of the standard limit of
thirty percent of net gaming revenues.® If the
submission requirements are met, the manage-
ment contract must also meet numerous con-
tent requirements.

Length of term and compensation require-
ments. Perhaps the most noteworthy content
requirement is the compensation and length of
term limitations just mentioned. Under IGRA
and NIGC regulations, a management contract
generally may not be approved for a term ex-
ceeding five years, or for compensation in
excess of thirty percent of net gaming rev-
enues, absent extraordinary circumstances.3
The Chairman may approve a management
contract term length in excess of five years (to
a maximum term of seven years), or with a
compensation term in excess of 30 percent of
net gaming revenues (to a maximum of 40 per-
cent), only if the Chairman is “satisfied that the
* capital investment required, and the income
projections, for the gaming operation, require
the additional time,” or “the additional fee.”3?
- Neither IGRA nor the regulations provide
further guidance as to what standards should
be used to determine whether additional time
or an additional fee is “required.” The failure
to define this term causes great difficulty and,
frankly, great uncertainty in the management
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contract approval process. However, some
rules of thumb have developed that are help-
ful in considering this question. First, because
a management contract requires no justification
if it is for no more than five years and calls for
a management fee of no more than 30 percent
of net gaming revenues, the NIGC generally
considers the five year term and 30 percent
management fee as both a safe harbor and a
benchmark for comparison of any contract with
terms in excess of the safe harbors. To establish
a benchmark for review, the NIGC will rou-
tinely require financial projections for a hypo-
thetical contract that would possess the 30 per-
cent/five year safe harbor and that is otherwise
ceteris paribus. The NIGC would then compare
these financial projections to the projections for
the contract under review. If the NIGC is able
to determine that the contract under review to
the tribe is more favorable to the tribe, the
NIGC staff is likely to determine that the com-
pensation term is “required” by the circum-
stances and recommend approval of the con-
tract. Such circumstances may occur for

- example if the parties seek a length of term of

six years, but call for compensation equal only
to 25 percent of net gaming revenue.

" In cases in which this method does not pro-
vide a definitive answer, the NIGC staff will
consider a variety of ultimately uncertain vari-
ables including evidence that the project pre-
sents substantial risk to the management con-
tractor, or that substantial revenues are not
likely to exist in the early years, due to start up
costs such as financing, marketing, training,
and construction. Given the magnitude of costs
in large projects, trying to pay all of these costs
during a five-year term can impose serious bur-
dens on a tribe, with the result that the tribe

%25 CF.R. §531.1.

%35 CFR. §5312.

27 25 C.F.R. §§ 533.1(h) and (i).

28 See 25 C.F.R. § 533.3(a)(1).

2 See 25 C.E.R. § 533.3(a)(2).

30 See 25 C.F.R. § 533.3(b) and (c).

31 Sgg 25 C.F.R. § 533.3(d). For greater detail, see also 25
C.F.R. § 537.1(b).

32 See 25 C.F.R. § 533.3(e).

33 See 25 C.F.R. §§ 533.3(f), 531(f).

34 See 25 U.S.C. § 2711(b)(5) and (c)(2); 25 C.F.R. § 531.1(h)
and (i).

35 1d.
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sees little or no revenue in the early years of a
management contract. The tribe may very well
wish to receive more revenue during the early
years when the costs of repaying construction
and startup costs are far greater as a percent-
age of overall revenue. If a contract calls for the
term to be lengthened so that the tribe receives
greater benefit in the early years, the NIGC staff
may look more favorably on the excess terms,
particularly if the agreement offers the tribe
substantially greater revenue in the short term.
Because many recent projects have involved
construction costs in excess of $100 million, it
is not unusual for parties to submit, and the
NIGC to approve, management contracts with
terms in excess of the safe harbors of five
years/30 percent.

If the NIGC fails to find the excess terms jus-
tified, however, then NIGC staff generally will
encourage the parties to redraft the contract.
One imperfect manner in which parties can
meet the term requirement is to redraft a con-
tract for a five-year term with an option for a
. two-year extension with consent of both par-
ties.

Other management contract “content” Te-
-quirements. In addition to the compensation -

and length of term requirements, IGRA and/or
NIGC regulations contain fourteen additional
general content requirements, several of which
are broken down into great detail or subparts.3¢
In general, these relate to delineation of re-
sponsibilities of the parties, insuring proper ac-
- counting, insuring that information is shared
freely with the tribe, providing certain finan-
cial benefits to the tribe (and clarifying maxi-

mum liabilities for certain expenses), clarifying

and limiting certain aspects of the relation-
ship, such as ownership, sub-contracting, the
grounds and mechanisms for modifying or ter-
minating the contract; and insuring clanty as
to when the contract is effective.

a. Legality. The management contract must
~explicitly provide that all gaming conducted
. under the management contract will be con-
ducted in accordance with IGRA and the tribal
gaming ordinance.?”

b. Assignment of Responsibilities. The man-
agement contract must explicitly assign re-
sponsibility for sixteen identified functions to
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the tribe or the contractor.®® The functions in-
clude: 1) maintenance and improvements, 2)
provision of operating capital, 3) establishment
of operating days and hours, 4) employee man-
agement, 5) maintenance of books and records,
6) preparation of financial statements and re-
ports, 7) provision of an independent auditor,
8) security personnel management, 9) provi-
sion of fire protection services, 10) marketing,
11) payment of bills and expenses, 12) estab-
lishment of employment practices, 13) provi-
sion of insurance, 14) compliance with Internal
Reveriue Code, 15) allocation of cost of in-
creased public safety services, and 16) envi-
ronmental compliance.

With some exceptions,® the NIGC generally
does not express any preference as to which
party accepts each of these responsibilities.
These provisions are designed to force the par-
ties to address issues that might not otherwise
be addressed and presumably to give govern-
ment authorities a clearly responsible target if
the public responsibilities of the enterprise, in-
cluding providing for public safety, are not
met. For example, the requirement in item four-
teen of assigning who is responsible for com-
pliance with the Internal Revenue Code works, .
as a practical matter, to assign culpability so as
to give the Internal Revenue Service a clear tar-
get in the case of illegal tax avoidance or fraud;
it prevents one party from using ambiguity in
the contract to deny liability by claiming that
it was the responsibility of the other party.

c. Accounting. Another important content re-
quirement relates to accounting. Under NIGC
regulations, a management contract must ex-
plicitly provide for the establishment of satis-
factory accounting systems and procedures
that include an adequate system of internal ac-
counting controls, permit the preparation of
financial statements in accordance with gener-
ally-accepted accounting principles, are sus-

ceptible to audit, allow the calculation of fees,

36 See 25 C.E.R. § 531.1(a)-(n).

37 See 25 C.F.R. § 531.1(a).

38 Gee 25 C.F.R. 531.1(b)(1)~(16).

39 For example, as to item seven (provision of an inde-
pendent auditor), the NIGC regulations require the tribe
to hire the independent auditor. A management contract
may, however, limit the choices the tribe faces, such as
de51gnatmg a “nationally recognized firm.”
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permit the calculation and payment of a man-
ager’s fee, and provide for the allocation of op-
erating expenses or overhead expenses among
the tribe, the gaming operation, the contractor,
and any other use of shared facilities and ser-
vices.®0 These requirements serve many of the
same functions as the requirements discussed
above by making one party clearly responsible
- to government authorities. However, they also
serve the purpose of insuring that the books are
* “suitable for audit. This provision works hand-
in-glove with the NIGC’s annual independent
audit requirements®! that are imposed on In-
dian gaming operations; the independent au-
dit requirement makes many of the NIGC fi-
nancial concerns self-enforcing by requiring
the enterprise to satisfy an independent audi-
tor who will produce a report that will be sub-
mitted to the NIGC. However, the annual .in-
- dependent audit requirement also creates some
complications for management contracts. The
NIGC routinely asks the parties to define the
gaming operation in the contract in a manner
that maintains clarity and appropriate separa-
tion in the independent audit and financial re-
ports. For example, some management con-
tracts are for activities in addition to gaming,
such as gifts, concessions, restaurants, resorts,
hotels, convention and meeting facilities, park-
ing, and other activities. Inclusion of non-gam-
ing activities in the definition of the gaming
operation can therefore obfuscate or distort
gaming revenue figures in the audit. The NIGC
frequently addresses this issue at the initial re-
view stage.
d. Information-sharing and Access. The con-
tent requirements also include provisions re-

the contract must explicitly require the man-
agement contractor to provide verifiable finan-
cial reports, or the information necessary to
prepare such reports, to the tribal governing
body not less frequently than monthly.** Sec-
ond, the management contract must explicitly
require the management contractor to provide
immediate access to the gaming operation, in-
cluding its books and records, by appropriate
tribal officials, who shall have the right to ver-
ify daily gross revenues and income and access
to any gaming related information the tribe

deems appropriate.43

lated-to information-sharing. and access. First,.
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e. Development & Construction Costs and
Termination. The management contract must
provide for a minimum guaranteed monthly
payment to the tribe in a sum certain that has
priority over the retirement of development
and construction costs.#* It must also provide
an agreed maximum recoupment for develop-
ment and construction costs.* It must also pro-
vide the grounds and mechanisms for modify-
ing or terminating the contract.*

f. Dispute Resolution, The content require-
ments also address dispute resolution. The
management contract must contain a mecha-
nism for resolving three kinds of disputes that
might arise in relation to the gaming operation:
disputes between the manager and the cus-
tomers, disputes between the manager and the
tribe, and disputes between the manager and
employees.*” While most parties have carefully
considered how to resolve disputes between
the manager and the tribe, they often have not -
addressed the other two issues in the contract.
The NIGC frequently notes deficiencies for fail-
ure to address manager-customer disputes and
manager-employee disputes with sufficient
clarity on initial submission of a contract.

Another dispute resolution problem that

" arises often relates to arbitration. The parties

frequently select arbitration as the primary
means for addressing disputes between the
tribe and the manager. However, the NIGC has
drawn a firm line as to which disputes are ap-
propriate for arbitration and which are not.
While the NIGC is willing to allow parties to
arbitrate commercial disputes, the NIGC jeal-
ously guards the tribe’s governmental author-
ity over the regulation of the Indian gaming en-

_terprise. Thus it routinely rejects arbitration

provisions that might be interpreted to give an
arbitrator the power to change governmental

40 See 25 C.F.R. §§ 531.1(c)(1)-(5).

416ee 25 CER. §§ 522(b)(3), 522.6(b), 571.12. See also
NIGC Bulletin 97-2, Audit Requirements for Gaming
Operations, available on the NIGC Web site -at
(http://www.nigc.gov/nigc/documents/bulletins/
NIGC-97-2.jsp).

42 See 25 C.E.R. § 531.1(d).

43 Gee 25 C.E.R. § 531.1(e).

44 Gee 25 C.F.R. § 531.1(f).

45 Gee 25 C.F.R. § 531.1(g).

46 Sge 25 C.F.R. § 531.1(j).

47 See 25 C.F.R. § 531.1(k).
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decisions, such as tribal licensure decisions.
The NIGC frequently finds content deficiencies
in this area on initial submission of a contract.

g. Assignments, Subcontracting, Changes in
Ownership, and Effective Date. Under NIGC
regulations, the management contract must
also indicate whether and to what extent con-
tract assignments and subcontracting are per-
missible®® and whether and to what extent
changes in the ownership interest in the man-
agement contract require advance approval by
the tribe. Because of the need for a background
investigation for any person or entity with a
substantial ownership interest in the manage-
ment contracting entity, the parties are, as a
practical matter, often seriously constrained as
to . modifications of - ownership. Finally, the
management contract must state that the con-
tract shall not be effective unless and until it is
approved by the NIGC Chairman.#®

h. Content Prohibitions. While the previous
requirements deal primarily with affirmative
content, that is, provisions that each contract
must have, NIGC content requirements also
have a negative component. The regulations
proh1b1t a management contract from convey-

ing any interest in land or other real property

absent specific statutory authority and an ex-
plicit statement in the contract.% It is generally
against federal Indian affairs policy to allow
further deterioration of the Indian land base.
As a result, Indian tribes have long been re-
quired to seek federal approval to convey trust
land to outsiders.>® The purpose of this provi-
sion is thus to prevent land from being con-
veyed from the Indian tribe to an outside party
as part of the compensation for the manage-

ment of a casino under the apparent approval

of the federal govemment

Background investigations

Among the most important purposes of gam-
ing regulation in all jurisdictions is to protect
this cash-intensive industry from criminal ac-
tivities. The NIGC'’s specific mandate is to
shield the Indian gaming industry from orga-
nized crime and other corrupting influences.52
The general purpose of the background inves-
tigation is to determine whether a person or en-
tity involved in gaming poses a threat to the in-
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tegrity of the gaming industry. Because NIGC
does not use a licensure process, NIGC review
is somewhat different than the process in other
jurisdictions.

When the NIGC begins review of the con-
tract terms, NIGC staff will usually perform
some level of background investigation. The
background investigation requirements are dif-
ferent for Class II and Class III gaming and,
perhaps ironically, are more extensive for Class
II gaming (bingo and related games) than Class
III gaming (all other commercial gaming, such
as slot machines, blackjack, and roulette).>® For
management contracts providing for both Class
IT and Class III gaming, the NIGC must use the
more extensive Class II procedures. This likely
causes some contractors to limit the manage-
ment contract to Class Il gaming. The re-
quirements are set forth below.

For management contracts involving Class II
gaming, the NIGC must conduct a background
investigation of the following persons: each
person or entity that is a party to a manage-
ment contract and each person who has man-
agement responsibility for the management
contract, each person who is a director of a cor-
poration that is a party to the management con-
tract, the ten persons who have the greatest fi-
nancial interest in a management contract, any
business entity with a financial interest in the
contract, and any other person with a financial
interest whom the Chairman wishes to inves-
tigate.>* As noted, for business entities owned
by numerous shareholders, the NIGC routinely
limits background investigations to the ten

48 See 25 C.F.R. § 531.1()).
49 See 25 C.F.R. § 531.1(n).
50 See 25 C.F.R. § 531.2.
51 See, e.g., 25 U.S.C. § 81.
52 See Section 3 of the Indian Gaming Regulatory Act, 25
U.S.C. §2702.
58 Though, at first glance, it is surprising that the NIGC
has a greater responsibility for background investigations
of Class II gaming (bingo and similar games) manage-
ment contracts than for Class III gaming (such as slot ma-
chines and house banked games) management contracts,
the apparent justification was that state governments
would provide for such investigations in the gaming com-
pacts which are required for Class III gaming. Few states
have used the compact process to establish a role in tribal
§4ammg background investigations.

See 25 C.E.R. §§ 533.6(b), 537.1.
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largest shareholders.>> The management con-
tractor must facilitate this investigation by pro-
viding extensive information on the individu-
als subject to investigation and by financing the
investigation through a fee paid (or guaranteed
through a letter of credit) to the NIGC at the
time the contract is submitted to the NIGC for
review >

The Chairman must disapprove any Class II
management contract if the persons with a di-
*rect or indirect financial interest is 1) an elected
member of the governing body of the tribe that
is a party to the management contract,”” 2) has
been convicted of a felony or a misdemeanor
gaming offense,%® 3) has knowingly and will-
fully provided false information to the NIGC
ora tribe, 4) has refused to answer questions
for the NIGC background investigation,*® or 5)
is determined to be a person “whose prior ac-
tivities, criminal record, if any,’or reputation,
habits, and associations pose a threat to the
public interest or to the effective regulation and
control of gaming, or create or enhance the dan-
gers of unsuitable, unfair, or illegal practices,
methods, and activities in the conduct of gam-
ing or the carrying on of related business and
financial arrangements. ~61

As to Class Il gaming, the standard is less
strict. The Chairman may (rather than shall) dis-
approve a management contract if he finds that
a person in the fifth category above has a. fi-
nancial interest or management responsibility
related to a management contract.2 However,
the Chairman is somewhat less likely to make
such a determination because, in contrast to the
extensive background information required for
persons involved with Class II management

ment contract are only required to provide ba-
sic information related to identity.®®

As a practical matter, the NIGC background
mvest1gat10n uses the same methods as inves-
tigations in other ]unsdlctlons Background in-
vestigators. will review criminal and arrest
records and files, determinations from other
- -gaming jurisdictions, financial records, records
of court disputes, and any other substantive
and reliable information that the background
investigations can unearth. '

In the gaming industry generally and at the
NIGC, this type of review is often called a “suit-

contracts, the principals-in-a Class IIl manage--
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ability determination.”%* However, in the In-
dian gaming industry, this label is somewhat
misleading. Unlike in most regulatory jurisdic-
tions in the commercial gaming industry in
which the purpose of the investigation is li-
censure, a successful background investigation
will not result in a formal finding by the NIGC
Chairman. Although the unsuitability of an ap-
plicant for any of a variety of reasons, such as
a prior criminal record, untruthfulness, or un-
cooperativeness, is a basis for disapproval of the
management contract, no formal finding is
made for an approval.®® Approval of a man-
agement contract, at least if it is for Class II
gammg, therefore constitutes an 1mp11c1t find-
ing of suitability.

Although the background investigation is a
tedious process, many persons subject to NIGC
background investigations are licensed in other
jurisdictions. The NIGC has memoranda of un-
derstandmg with numerous state and tribal
gaming jurisdictions which allow the sharing
of background information on persons and en-
tities. In light of the cooperation between the
NIGC and other jurisdictions and the limited
investigative resources of the NIGC, an indi-
vidual who has successfully completed a full

‘background investigation in another gaming

jurisdiction has a favorable chance of obtaining
NIGC approval. As a practical matter, the
NIGC generally does not seek to impose stan-
dards on the Indian gaming industry that are
more stringent than the standards that exist in
other legitimate gaming jurisdictions and, ac-
cordingly, it is unlikely to reach a decision dif-
ferent than other regulatory agencies. Accord-
ingly, if the persons and entities subject to a

-NIGC background. investigation have success-

fully completed a background investigation in

55 See 25 C.E.R. § 537.1(c).

%6 See 25 C.E.R. § 537.3.

%7.Gee 25 C.E.R. § 533.6(b)(1)(i).

58 See 25 C.F.R. § 533.6(b)(1)(ii).

59 See 25 C.E.R. § 533.6(b)(1)(iii).

60 See 25 C.E.R. § 533.6(b)(1)(iv).

6125 C.F.R. § 533.6(b)(1)(v).

62 Gee 25 C.F.R. § 533.6(c).

63 See 25 C.F.R. §§ 533.3(d), 537.1(b).

64 Gee NIGC Bulletin 94-2—Suitability Determinations
(April 20, 1994) (available on the NIGC Web site).
65 See 25 C.F.R. §§ 533.6(b), 537.4.
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another gaming jurisdiction (a fact that the
NIGC specifically requests be disclosed),56 it
would be unusual for the Chairman to disap-
prove a management contract on the basis of
an unsatisfactory background investigation,
unless circumstances have changed since the
previous background investigation.

As a practical matter, if a person subject to.

the background investigation requirements be-
comes a cause for concern to the NIGC staff,
- NIGC staff will encourage the parties to re-
structure the membership of the management
contractor to terminate the participation of the
person for whom there is concern. The NIGC
has worked with parties to remove an individ-
ual from the management contract when the
person was thought to be unsuitable for par-
ticipation in a management contract but has
approved the contract after removal of the un-
suitable person. Thus, it is unusual for a back-
ground investigation to become a basis for dis-
approval of a management contract.

Environmental review

The third significant area of NIGC activity
prior to a management contract approval is en-
vironmental review in accordance with the Na-
tional Environmental Policy Act (NEPA),%” and
in rarer -cases, the Endangered Species Act
(ESA),®® and related statutes.’® Under NEPA,
federal agencies must identify and consider in
their decision-making processes the environ-
mental impact of any agency action signifi-
cantly affecting the quality of human environ-
ment.”? The NIGC has, at least informally,
interpreted its responsibility under NEPA to

assessment of any management contract under
review that involves major construction of a
casino.”? » _
Under NEPA, after reviewing an environ-
mental assessment, a federal agency must find
either that the project has no significant envi-
ronmental impacts or, if there are such impacts,
‘order the parties to prepare an environmental
impact statement (EIS) to catalogue those im-
pacts. In most cases, a middle route is taken in
which the agency identifies mitigation mea-
sures that will insure that there are no signifi-
cant impacts. However, if there are such im-

require the parties to submit an environmental -
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pacts and the parties are then required to pre-
pare an EIS, the NIGC Chairman must consider.
the EIS in his decision as to whether to approve
the contract. ‘

Under the ESA, a federal agency must en-
gage in “section 7 consultation” with the Fish
and Wildlife Service (FWS) or the National Ma-
rine Fisheries Service (NMFS) before proceed-
ing with any action that “may affect” any
species listed under the ESA.72 Informal con-
sultation may be adequate if the action is not
likely to have any adverse affect. Formal con-

sultation, including a biological assessment by

the action agency (NIGC) and a biological opin-
ion from the consulting agency (FWS or NMFS)
will be required if the action is likely to have
an adverse effect.”?

The NIGC has never dlsapproved a man-
agement contact because of significant impacts
on the environment. Indeed, the NIGC has
never even determined that a casino construc-
tion project caused significant environmental
impacts requiring the preparation of an envi-
ronmental impact statement. Because commer-
cial .(non-Indian) gaming establishments are
not subject to federal approval and therefore
need not comply with the NEPA process,

NEPA places Indian gaming establishments at

a competitive disadvantage as compared with
commercial gaming establishments. The NIGC
seems to have been sensitive to this concern
and has applied NEPA in a manner that would

6 See 25 CF.R. § 537(b)(1)(viii).
6742 U.S.C. § 4321-4370(d).
816 U.S.C. § 1536.
% Other statutes may apply, dependmg onthe pro]ect For _
example, a Clean Water Act Section 404 permit may be
necessary if the construction involves discharge of dredge
and fill materials into waters of the United States. See 33
U.S.C. § 1344. State environmental statutes may also ap-
ply. Most of these statutes, though they may bind the par-
ties, do not directly affect the NIGC decision-making pro-
cess and thus are not considered here. They may however
significantly affect how parties ‘address issues related to
the NIGC's environmental review.
70 See generally 42 U.S.C. § 4332(C).
7VIf construction would not occur “but for” the gaming
management contract, the NIGC routinely determines
that the gaming management contract review process im-
plicates NEPA and an approval decision may only be is-
sued after environmental review.
72 See generally 16 U.S.C. § 1536.

73 See generally 50 C.F.R. Part 402.
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minimize its anti-competitive effects. While an
EIS may theoretically be required in some cir-
cumstances, NEPA does not require disap-
proval but merely a full statement of signifi-
cant impacts before an approval. Accordingly,
while the onerous task of preparing an envi-
ronmental impact statement might slow the
process of a management contract, it would be
. unlikely to result in a disapproval of a man-
agement contract.

The NIGC routinely requires environmental
assessment of the construction plans and often
requires the parties to take sufficient mitigation
measures to minimize any such impacts. How-
ever, the NIGC has simply never disapproved
a gaming management contract based on the
casino project’s likely impact on the environ-
ment.”4 In each case to date in which the NIGC
Chairman has approved a management con-
tract in which NEPA applied, the Chairman has
ultimately issued a “finding of no significant
impact” (FONSI) following the environmental

analysis and prior to contract approval. Parties

have regularly been willing to modify con-
struction plans to mitigate those impacts. In re-
cent years, the Department of Justice has indi-
cated less willingness to defend the NIGC
when it conducts environmental assessments
and issues FONSIs; the NIGC may therefore be
required to insist on an EIS in close cases. On
several recent occasions, tribes have been more
cautious and have opted to draft an EIS. Be-
cause of litigation risk in failing to proceed on
this route, parties may be well advised to err
on the side of caution in planning the man-
agement contract approval process to avoid lit-
igation that will further slow approval.
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purposes. It is facile to suggest that these other
agreements are entirely unrelated to the man--
agement contract, however, because the gam-
ing is usually the heart of the entire develop-
ment. .

The NIGC strictly has jurisdiction to review
and approve only “management contracts.” A
management contract that has not been ap-
proved by the NIGC is void.”> The NIGC reg-
ulations define management contract as “any
contract, subcontract, or collateral agreement
between an Indian tribe and a contractor . . . if
such contract or agreement provides for the
management of all or part of the gaming oper-
ation.””¢ A collateral agreement, in turn, is de-
fined as “any contract, whether or not in writ-
ing, that is related, either directly or indirectly,
to a management contract, or to any rights, du-
ties or obligations created between the tribe (or
any of its members, entities, or organizations)
and a management contractor or subcontractor
(or any person related to a management con-
tractor or subcontractor).””” In other words, a
“collateral agreement” is a contract that is ei-
ther related to a management contract or is be-
tween the same or similar parties. Thus, the

hypothesized development and construction
agreement, the financing agreement(s), and the

land purchase agreement are often considered
“collateral agreements” either because they are
related to the management agreement and/or

74 For example, in 2002, the NIGC issued a finding of no
significant impact and ultimately approved a gaming
management contract between the Twenty Nine Palms
Band of Mission Indians and a gaming management en-
tity including Donald Trump for an Indian casino located

-_at the edge of the Joshua Tree National Park in Southern

THE ROLE OF COLLATERAL
AGREEMENTS IN NIGC MANAGEMENT
CONTRACT REVIEW

A contract for the management of a gaming
operation is often only one component of a
- complex relationship between an Indian tribe
and an outside entity. The parties may have
also reached numerous agreements for con-
struction and development of the gaming fa-
. cility and/or other facilities, for financing, for
the purchase of land, and for all sorts of other

California. The environmental compliance issues were
particularly sensitive in that case in light of the facility’s
proximity to an important and remote National Park with
a delicate desert ecosystem. Nevertheless, the environ-
mental compliance was completed and the management
contract was approved by the NIGC, all in two years from
the time the contract was originally submitted to NIGC

for approval. See Benjamin Spillman, Trump Visits Spot-

light 29 Casino, THE (Palm Springs) DEseRT SuN, January
30, 2002 (noting that the agreement was first announced
in' March of 2000 and presumably was submitted to the
NIGC at that time). The NIGC approved the management
contract on April 15, 2002. See NIGC List of Approved
Management Contracts, on the NIGC Web site.

75 See 25 C.F.R. § 533.7.

7625 C.F.R. § 502.15.

7725 C.ER. § 502.5.
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because they are between the same or similar
parties.

Perhaps because of the perceived circularity
of the definition, courts have shown some con-
fusion as to the treatment of collateral agree-
ments and have occasionally presumed that
each document meeting the definition of col-
lateral agreement is sub]ect to approval by the
- NIGC.78 This approach is incorrect. As a prac-
tical matter, the NIGC does not take this view
(and has not been a party to the decisions that
have discussed the NIGC approval require-
ments). The NIGC does not approve each doc-
ument that meets the definition of collateral
agreement. Indeed, it has no standards to use
for approval of such documents. The NIGC
routinely approves management contracts
while failing to approve documents collateral
to that management contract. It does not intend
that such agreements are void; it simply means
that the NIGC seeks to approve only that doc-
ument that actually involves management of a
gaming operation. The NIGC has authority to
approve a collateral agreement only if it also
meets the definition of “management contract,”
that is, it provides for the “management of all
or part of a gaming operation.” In short, not all
collateral agreements are management agree-
ments. Those that do not meet the definition
of “management contract” are not subject to
NIGC review. :

That is not to say that the NIGC does not seek
to review all collateral agreements. There are
. several reasons why it seeks to review such
documents. First, the NIGC must make its
own determination as to whether the collateral
agreement is also a management contract. Since
a management contract is void absent’ NIGC
approval, it is prudent to allow the NIGC to
undertake such review. These contracts under
review, referred to internally at NIGC as “R
contracts,” are often found by the NIGC not to
be management contracts. Upon request, the
NIGC will review a contract and issue a letter
indicating that the contract is not subject to the
management contract review and approval
process.

Second, the NIGC must look at collateral
agreements as part of its review of the man-
agement contract. The NIGC must obtain a full
and complete disclosure of the financial rela-
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tionship between the tribe and the contractor
or related entities to insure that the parties have
not sought to evade the compensation limits set
forth in IGRA. Most management contractors
are paid not a fixed fee, but a percentage of
gaming revenues. One concern is that parties
might seek to evade those limits by hiding ad-
ditional terms of compensation for manage-
ment in other agreements that receive far less
NIGC scrutiny. To determine whether the par-
ties have exceeded IGRA’s compensation lim-
its, NIGC staff must have a clear understand-
ing of the entirety of the financial relationship
between the parties and thus a full compre-
hension of the compensation to the manage-
ment contractor.

Although a tribe may lawfully compensate
the management contractor for rendering ser-
vices other than gaming management, the
NIGC will scrutinize all collateral agreements,
such as loan and financing agreements, devel-
opment agreements, hotel and retail operation
agreements, land purchase agreements, to in-
sure that the compensation terms in those con-
tracts are fair for the services rendered and that
those agreements thus are not intended to al-
low the parties to evade the compensation limit
of thirty percent of net gaming revenues. The
NIGC will scrutinize these other contracts to
insure that the fees are adequately supported
by valuable consideration.

Consider, for example, a loan agreement that
contains terms that are substantially higher
than current market rates. While parties might
seek to justify such terms by arguing that such
investments are risky, the Indian gaming in-
dustry has developed a sufficient track record

-that financing has become much less expensive

for tribal casinos. Thus, a financing arrange-
ment involving the same or similar parties in
the management agreement that provides an
independent source of economic advantage
might appear suspicious under close NIGC
scrutiny. If other financing is available else-
where at substantially lower rates, the NIGC
may withhold approval of the management

78 See, e.g., Catskills Development v. Park Place Enter-

tainment, 144 FSupp2d 215 (SD.N.Y. 2001), 154
FSupp.2d 696 (SD.N.Y. 2001), 217 FSupp.2d 423
(SD.N.Y. 2002).
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contract until it is satisfied that the financing
agreement is not an attempt to evade IGRA
compensation standards. In other words, the
NIGC’s management contract approval au-
thority may be used by NIGC staff to require
the parties to lower the financing costs, even if
the financing agreement is technically a collat-
eral agreement that does not rise to a manage-
ment agreement. ‘

The NIGC tends to be uncomfortable with
ancillary contracts that provide for additional
percentage participation in the gaming revenues.
If, for example, a management contractor is
earning a management fee between 30 and 40
percent of gaming revenues and seeks an ad-
ditional percentage of gaming revenues for
non-management services, such as financing or
development fees, the NIGC may be concerned
that the manager/ financer/lenders’ share of the
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gaming revenues may leave the tribe with a
very small portion, rendering the operation un-
profitable for the tribe. Thus, the NIGC gener-
ally prefers that other services be provided on
the basis of a fixed or hourly fee. It cannot in-
sist on such terms when the financer or devel-
oper is an entirely unrelated entity not engag-
ing in management because it lacks authority
over such parties. Where the development or
financing contract meets the definition of col-
lateral agreement because the parties are re-
lated, however, the NIGC can be more insistent.

In summary, the NIGC created a broad def-
inition of the term “collateral agreement” to in-
sure that it can review all the documents
needed for meaningful management contract
review. Thus, review of collateral agreements
is a key ancillary aspect of management con-
trast review. :
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