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INTERSTATE MANAGEMENT OF THE HIGH PLAINS AQUIFERi A CASE STUDY 
OF WESTERN TEXAS AND EASTERN NEW MEXICO 

Introduction 

Drought conditions in the western United States have 

brought water issues to the front of the current political 

debate. With surface water sources fully or over appropriated 

the West has shifted a large amount of its water needs to 

groundwater. This shift has not been coupled with a significant 

shift in water law or policy in regards to this resource; thus 

the West's aquifers have been mined for years with little 

regulation. Consequently many areas that rely on groundwater 

are feeling the effects of years of unregulated pumping. One of 

the effects of this unregulated use is stress on interstate 

relations. As with surface water, groundwater sources cross 

state political boundaries, causing the effects of pumping to 

not only impinge on one state, but large regions encompassing 

multiple states. Yet groundwater use remains solely within 

state control causing problems between states that will mushroom 

in the coming years when the resource dries up. 

This paper attempts to address this increasingly volatile 

issue by suggesting a form of interstate groundwater management 

through focus on one geographical area, the Llano Estacado 

region of Eastern New Mexico and Western Texas. This region 

shares a common groundwater source that is quickly being 
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depleted, the High Plains Aquifer (the Aquifer). Up to the 

present the management of the Aquifer has remained localized 

under each state's water law. A new management mechanism is 

needed because often state water laws are inapt for promoting 

efficient use of groundwater and are also extremely inflexible 

in allowing for the change of use of a right or change of right 

holder. 1 This inability to control overdraft of the Aquifer has 

led to crisis in the southern region where the Aquifer's supply 

is being depleted at an alarming rate. 

The paper will first provide background on the Aquifer and 

its depletion in the region. A background of the region itself 

will also be provided including population and economic data. 

Then the paper will move on to the problems that are arising in 

the region in respect to groundwater and what the future 

problems will be. Furthermore, it will examine the perceptions 

of those living in the region toward groundwater and how 

interested political parties are responding to the issue. Last, 

recommendations for comprehensive groundwater management of the 

region will be made through discussion of the formation of an 

interstate commission with federal backing and representation. 

l White, Stephen E. & David E. Kromm, Appropriation and Water 
Rights Issues in the High Plains Ogallala Region, 33 The Social 
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Background 

The Llano Estacada region is also referred to as the 

Southern High Plains and lies within the panhandle of West Texas 

and Eastern New Mexico south of the Canadian River. 2 The 

region's groundwater source is the High Plains Aquifer, which is 

part of the Ogallala formation. 3 The Aquifer extends for 453,000 

Square kilometers into parts of eight different states : 

Colorado, Kansas, Nebraska, New Mexico, Oklahoma, South Dakota, 

Texas and wyoming. 4 The area encompassed by the aquifer is "five 

times greater than the world's largest freshwater lake and over 

150 percent larger than the surface area of all five Great Lakes 

combined.us This paper will focus specifically on the area of 

the aquifer underlying Eastern New Mexico and Western Texas, 

which is an area that encompasses 36,080 square miles under West 

Texas and about 10,000 square miles in Eastern New Mexico. 6 

Science Journal no. 4, 437, at 444 (1996). 
, Groundwater Atlas of the United States, Oklahoma, Texas, 
Arizona, Colorado, New Mexico, Utah, United States Geological 
Survey, at http://capp.water.usgs.gov/gwa/ch_c/C-text5.html (last 
visited January 6, 2004). 
l Id. 
4 Id.; Postel, Sandra, When the Worlds Wells Run Dry, 12 World 
Watch 5, 31 (1999). 
5 Office of Congressman Jerry Moran, Moran Supports Funding for 
Ogalla Aquifer, found at 
http://www.waterchat.com/News/Federal/03/Q4/fed_03103l-04.htm 
(last visited January 3, 2004). 
' High Plains Underground Conservation District, Llano Estacada 
Regional Water Planning Group, found at 
http://www.hpwd.com/ogallal/llanogroup.asp. (last visited 
January 3, 2004). 
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The Aquifer holds an enormous amount of water. Prior to 

use of its stored water, the Aquifer held 3,700 cubic kilometers 

of water, "a volume equal to the annual flow of more than 200 

Colorado Rivers.n 7 The amount of recoverable water in the 

aquifer beneath New Mexico is relatively small; in 1990 it was 

only 47,000,000-acre feet, 8 an amount that makes up only 1.5 

percent of the water in storage in the Aquifer. 9 A much larger 

amount of water lies under Texas. About 12 percent of the water 

in storage in the aquifer is located under Texas, or 

approximately 417 million-acre feet.10 While these are vast 

reserves of water they are being quickly depleted due to over­

harvesting in the region. 

To say that the Aquifer is being pumped extensively is an 

understatement. In the high plains region of the United States 

the Aquifer provides 99 percent of the water supply. 11 Ninety­

five percent of this water is used for irrigation. 12 About 20 

7 Postel, Sandra, When the Worlds Wells Run Dry, 12 World Watch 
5, 31 (1999). 
8 Id. 
9 High Plains Underground Water Conservation District, The 
Ogallala Aquifer, found at 
http://www.hpwd.com/ogallala/ogallala.asp (last visited January 
5, 2004). 
io 

Id. 

11 Office of Congressman Jerry Moran, Moran Supports Funding for 
Ogallala Aquifer , found at 
http://www.waterchat.com/News/Federal/03/Q4/fed_031031-04.htm 
(last visited January 5, 2004). 

12 Groundwater Atlas of the United States, Oklahoma, Texas, 
Arizona, Colorado, New Mexico, Utah, United States Geological 
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percent of all irrigated land in the United States is in this 

region and about JO percent of all groundwat�r used for 

irrigation purposes in the entire United States is pumped from 

the Aquifer. 13 

In the southern part of the Aquifer, including the Llano 

Estacado region of West Texas and Eastern New Mexico, the 

Aquifer has been depleted 325 bcm, which is equal to the annual 

flow of 18 Colorado Rivers. 14 over two-thirds of this depletion 

has occurred in Texas . 15 Specifically, in the 1980 growing 

season 5,169,000 acre-feet of water was pumped for irrigation in 

Texas from the Aquifer, supplying water to approximately 75,000 

irrigation wells. 16 During the same growing season 519,000 acre­

feet of water from the Aquifer was used in New Mexico for 

irrigation. 17 

One of the reasons that the Aquifer is being depleted so 

quickly in this region is the small amount of recharge. Unlike 

Survey, at http://capp.water.usgs.gov/gwa/ch_c/C-text5.html (last 
visited January S, 2004). 
13 United States Geological Survey, High Plains Regional Ground 
Water (HPGW) Study, found at 
http://co. water.usgs.gov/nawga/hpgw/HPGW home.html (last visited 
January 5, 200�). 
14 Postel, Sandra, When the Worlds Wells Run Dry, 12 World Watch 
5, 31 (1999). 

15 Id. 
16 c;r;undwater Atlas of the United States, Oklahoma, Texas, 
Arizona, Colorado, New Mexico, Utah, United States Geological 
Survey, at http://capp.water.usgs.gov/gwa/ch_c/C-text5.html (last 
visited January 3, 2004). 
17 Id. 
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other aquifers that are recharged through rivers and downward 

flows off mountains, the High Plains is only recharged by the 

precipitation that falls directly on the Aquifer. 18 In the Llano 

Estacado region the climate is dry and thus receives little 

rainfall compared to other regions overlaying the Aquifer. In 

fact, the southwestern part of the Aquifer receives only about 

12 inches of precipitation a year. 19 Furthermore, the climate of 

the southwestern region of the Aquifer produces high evaporation 

rates due to its semi-aridness and constant winds. In Lubbock, 

Texas the annual evaporation rate is about 80 inches per year. 20 

Such a high evaporation rate further lowers recharge levels. In 

Texas recharge is estimated at only 0 . 024 inches per year. In 

New Mexico the average is 0 .07 inches per year. 21 The recharge 

rates are much lower in this southern region of the Aquifer than 

in the North where recharge can be as great at 6 inches per 

year. 22 

With such small recharge rates and such high use overdraft 

has become the norm in these areas. To date the Aquifer under 

is Id. 
19 Id. 
20 High Plains Underground Water Conservation District, The 
Ogallala Aquifer, found at 
http://www.hpwd.com/ogallala/ogallala.asp (last visited January 
5, 2004). 
21 Id . 
22 Groundwater Atlas of the United States: Kansas, Missouri, and 
Nebraska - High Plains Aquifer, United States Geological Survey, 
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Texas has been depleted by at least 23 percent, which is the 

highest depletion rate of any state in the Ogallala region. 23 

This overdraft has lowered water levels as much as 200 feet in 

the area. 24 In New Mexico 16 percent of the original volume of 

the Aquifer had been depleted by 1980.
25 The Aquifer in this 

region is all one mass thus the overdraft in Texas has an effect 

on the water level in New Mexico. Moreover, only about 15 

percent of the water in Aquifer is believed to be recoverable 

through the use of irrigation pumps, f urther limiting its life 

expectancy. 26 

If overdraft of the Aquifer continues at its current level 

the region will be plagued by serious social and economic 

consequences. Many of the effects of overdraft are already 

being felt in the region. Between 1978 and 1988 the irrigated 

acreage that used the Aquifer's water had dropped 20 percent due 

to higher pumping costs , which are attributed to declining water 

found at http://capp.water.usgs.gov/gwa/ch d/0-text2.html (last 
visited January 6, 2004). 
23 Ashley, Jeffrey S. & Zachary A. Smith, Groundwater Management 
in the West, 241-42 (Universicy of Nebraska Press 1999). 
14 Id. 
25 �undwater Atl as of the United States, Oklahoma, Texas, 
Arizona, Colorado, New Mexico, Utah, United States Geological 
Survey, at http://capp.water.usgs.gov/gwa/ch_c/C-text5.html (last 
visited January 3, 2004). 
26 Avalos, Manuel & Timothy De Young, Preferences for Water 
Policy in the Ogallala Region of New Mexico: Distributive vs. 
Regulatory Solutions, 23 Policy Studies Journal 688, 689 (1995). 
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tables. 27 In fact, parts of the Aquifer in northern Texas and 

west central Kansas have already been depleted fully. 28 

Currently, the area of greatest risk of going dry is the Llano 

Estacada region south of the Canadian River. 29 

Even with these facts and predictions the Texas Water Plan 

projects that the Aquifer will be able to meet Texas's needs for 

one hundred to two hundred more years if conservation measures 

are taken. 30 The United States Geologic Survey's (USGS) 

predictions are not so positive. The USGS has projected that 

the southern high plains region will "experience severe 

consequences from depletion before 2020" and that irrigatable 

acreage in the high plains of Texas will decrease by over one 

half of the present amount by 2030. 31 Other projections state 

that within 25 years parts of the Aquifer could be completely 

dry. 32 Moreover, the New Mexico State Engineer's Office has 

27 Id. 
28 Peterson. http://choicesmagazine.org/archives/2003/ql/2003-l-
04_print. htm. 
29 Postel, Sandra, When the Worlds Wells Run Dry, 12 World Watch 
5, 34 (1999). 
30 Ashley, supra note 21, at 4 (these conservation measures 
include the economy shifting away from agriculture and the water 
supply being augmented with water from other sources). 
31 Avalos & De Young, supra note 24, at 5; Groundwater Atlas of 
the United States , Oklahoma, Texas, Arizona, Colorado, New 
Mexico, Utah, United States Geological Survey, at 
http://capp.water.usgs.gov/gwa/ch c/C-textS.html (last visited 
January 3, 2004). 
32 Hydrogelogic Survey Hydroelectric Project Deadline: Hearing on 
Miscellaneous Water Bills and Power Before the U.S. Senate 
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estimated that concentrated pumping in Bailey County, Texas as 

well as Roosevelt and Curry Counties in New Mexico will lead co 

the Aquifer drying up in those areas as early as 2010. 33 

Combined these counties support a population of nearly 70,000 

people who would be displaced without the water from the 

aquifer. 34 

As with the three counties mentioned above, in the entire 

Llano Estacada region such shortages in groundwater will have 

dire social and economic consequences. The population of the 

area of Texas that relies on the Aquifer is nearly one million, 

and the population of the area of Eastern New Mexico that relies 

on the aquifer is 132,121. 35 Furthermore, while in both Texas 

and New Mexico farming only makes up 3 percent of the total 

industry for the state, in the Llano Estacada region of West 

Texas it makes up 19 percent of the total industry and in 

Eastern New Mexico it makes up 15 percent. 36 In Curry County, 

New Mexico, agriculture accounted for $208 million dollars of 

gross output of goods and services, or over half of the total 

Committee on Energy and Natural Resources, 180th Cong. 195 
( 2 003) ( statement of Senator Sam Brownback) . 

33 Save our Water ·supply - About the Ogallala, Concerned 
Citizens for Clean Water, Inc., at 
http://www.saveourwatersupply.com/ogallala/ogallala2.htrnl {last 
visited January 5, 2004). 
34 United States Census Quickfacts on States and Counties, United 
States Census 2000, at http://quickfacts.census.gov (last visited 
January 5, 2004). 
ls Id. 
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gross output in 1977. 37 Also, counties in the Llano Estacada 

region of both Texas and New Mexico that do not rely as highly 

on farming, such as Midland and Ector Counties in Texas, and Lea 

County in New Mexico, rely highly on oil drilling, another water 

intensive operation. In these counties oil drilling makes up 

over 20% of the industry.38 This demonstrates the need for water 

from the Aquifer even in those counties that do not rely as 

highly on agriculture. 39 

If the aquifer dries up in these regions over one million 

people will be displaced. Even if the aquifer gets to the leve l  

where it is no longer economically sound to continue pumping for 

agricultural purposes the region will be severely damaged. A 

36 Id. 
37 Lansford Robert, R, Noel R Gollehon, Bobby J. Creel, Shaul Ben­
David, Earl F. Sorensen, James M. Hill, M. Emily Miller & Craig 
L. Mapel, High Plains-Ogallala Aquifer Study Curry County, New 
Mexico, Office of the State Engineer for New Mexico (1982), 
found at 
http://wrii . nmsu . edu/publish/techrpt/abstracts/abs147.html (last 
visited January 6, 2004). 
38 United States Census Quickfacts on States and Counties, United 
States Census 2000, at http://quickfacts.census . gov (last visited 
January 5, 2004). 
39 It is important to note though that while oil drilling is water 
intensive it is not nearly as intensive as agricultural use of 
water. In the United States 1% of the water used annually is 
used in mining, the same as is used for domestic use. On the 
other hand, agriculture claims 39% of all water used in the 
United States annually. Moreover, one-third of the water used 
for mining purposes is saline and thus undrinkable without 
extensive treatment. Water Questions and Answers: Water Use, 
United States Geological Survey, found at 
http://ga.water.usgs.gov/edu/qausage.htrnl (last visited January 
6, 2004). 
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1 5 %  los s  in  t he indus t ry of  the region will severely impai r it 

economi cal ly and probably lead to the migrat �on of people from 

this area to  other, probably more urban ,  areas. To visualize 

what a huge amount 15 % of all industry i s  imagi ne if West 

Vi rg i n i a  lost al l of  i t s  coal mining or the pacif i c  northwest 

lost  a l l  of i t s logg ing i ndustry .  Then cont emp l at e  the fact 

that coal mining only makes  up 5.4 % of all indus t ry in Wes t 

Virginia , and in Oregon and Wash ington combined logging onl y  

make up 4. 4 %  of all indust ry. 4 0 

If broad and sweeping change of the overuse of the Aqui fer, 

as to be discussed later in the paper , i s  to be successful in 

the region it will need support from the populat i on of the area 

and political support . I n  both Wes t Texas and Ea stern New 

Mexico there i s  a st rong concern for the depl eting groundwater 

reserves and the need for conservation . 4 1  I n  fact the res idents 

of eastern New Mexi co who rely on the Aquifer favor mandatory 

regulation measures at a rate f ive t imes greater than the re st 

'
0 United States Census S tate Quickfacts,  Un i t ed S t ates Census 

2000 , found at http : / /quickfact . census . gov/qfd/ ( l as t  visit ed 
January 6, 2 004 ) . 
4 1  Somma , Mark, Institu tions , Ideology, and the Tragedy of the 
Commons : Wes t  Texas Groundwater Pol icx, 2 7  Publius at 1 ( 199 7 )  
(discussing the popu lat ion of West Texas ' s  concern for depleti ng 

groundwater rese rve s ) ; Avalos , Manue l  & Timothy De Young, 
Pre ferences for Wa ter Pol i cy in t he Ogal al a Region of New 
Mexico : Distributive vs . Regulatory Solutions , 2 3  Policy Studies 
Journal at  6 8 8  ( 1 9 9 5 )  ( di scussing the popul ation of eas tern New 
Mexico ' s  want for stronger conservat ion policy in the High 
Pl ains Aqui fer region) . 
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of New Mexi co . • 2 Thi s  i ndicates that because of the foreseeabl e 

cons equences t o  overdraf t i n  the region the traditionally high 

opposition to mandatory regulation may be weakening , opening up 

the door to broader management in t he area . • 3 Also, people of 

both  West Texas and Eastern New Mexico are combining thei r 

e f f orts in  grassroot s  organi zations to support better management 

of the Aqui fer , in part due to the recogni t ion of  the economic 

consequences the l oss of the Aquife r  will have on t he region . 4 4  

Other states along the High Pl ains Aquifer have also expre s sed 

the vi ew t hat they "want more , not les s , groundwater 

management . " 4 5  

Bet t er water management along the Ogallal a  formation is  

also gain i ng pol itical support . In  January 2 0 0 3 , Sena tor 

B i ngaman (D . New Mexi co) i ntroduced Senate Bi l l  212 ( S . 2 1 2 ) , 

known as the High Plai ns Aqui fer Hydrogeologic Characteri zation, 

42 Avalos , Manuel & Timothy De Young, Preferences for Water 
Pol icy in t he Ogallal a  Region of New Mexico : Dist ributive vs . 
Regulatory Solu t ions, 2 3  Poli cy Studies Journal at  6 8 8  ( 1 995 ) ; 
180 Cong . Rec . Sta tement of  Senator Sam Brownback to t he 
Committ ee on Senat e  Energy and Na cural  Resources (regardi ng 
S . 2 1 2 ,  the High Pl ains Aqui fer  Hydrogeolog ic Characterization , 
Mapping, Model ing and Moni toring Act ) 
4 3  Aval os ,  Manuel & T i mothy De Young , Preferences for Water 
Polic in  the O allala  Re ion of New Mexico : Dis t ributive vs. 
Regulatory Sol u t i ons, 2 3  Policy Studies Journal at  6 8 8  ( 1995 ) . 
44 Save our Water Supply , Concerned Cit i zens for Clean Water, 
Inc., a t  ht tp : / /www . saveourwacersupply . com ( las t vi s i ted January 
5 ,  2004 ) .  
4. S  Stephen E . .Whi te & David E. Kromm , Local Groundwat e r  
Management Effect iveness in the Colorado and Kansas Ogalla l a  
Region, 35 Nat . Re source s  J .  2 7 5 , 2 9 5 ( 1 9 9 5 ) . 
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Mapping , and Modeling Act. 4 6 The Act sets up a review panel made 

up o f  members of the USGS and one member from each of t he H igh 

Plains Aquifer states recommended by the state governor. 4 7  The 

review panel evaluates fundi ng for the Act and coordi nates 

priorities under the Act . The obj ectives of  the Act are : ( 1 )  to  

provide for the characteri zation, mapping and modeling of the 

aquifer through a partnership between the USGS and the High 

Plains States ; ( 2 ) to coordinate Federal, State ,  and loca l data , 

maps and model s into an integrat ed physical characteri zation of 

t he aqui fer ; ( 3 )  to support state and local activities with 

scientif ic and techn i cal specialists , and ; (4 ) to undertake 

activities and provide techni cal capabilities not available at 

the S tate and local l evels as may be requested by the Governor 

of a state on the aquifer . 4 6 Fi fty percent o f  the funding 

remains with the federa l government to be used by the USGS and 

46 s . 2 12, 180 th Cong. ( 200 3 ) ,  as found at 
http : //thomas . loc. gov/cgi -
bin/query/D?cl O B : 4 ; . /temp/ -cl08dt7bk0 : : (las t vi sited January 6, 
2004) . It is also import ant to note that New Mexico Governor 
Bill Richardson has made wa ter management one of his top 
prior ities and has expressed support for protection o f  the High 
Plains aquifer in Eastern New Mexico. Save our Water Supply -
Newsroom, Concerned Citizens for Clean Water, Inc. , at 
http : //save?urwatersupply. com/newsroom/bill_r ichardson. html 
(last vis ited January 5 ,  200 4 ) .  

4 7  s. 2 1 2, 1 a o th Cong. (200 3 ) , as found at 
http : //thomas.loc . gov/cgi­
bi n/query/D?cl0 8 :4 : . /temp/-cl O Bdt 7bkO : :  ( last visited January 6,  
2 0 0 4 ) 

4 B  I d . 
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f ifty percent goes to the indivi dual st a t es . 4 9  The same bill 

passed  the Sena te  in 200 2  but never saw action in  t he House.so 

As with the similar  2002 b i l l , S . 2 1 2  did not get out of t he 

House i n  200 3 . I t made it to the House Subcommittee on Water 

and Power where a hearing was he ld  on October  2 7 , 20 0 3 ,  but 

never l eft the commi ttee . 5 1  

Even with the support of the New Mexico senators , S . 212 and 

the idea of f ederal involvement in the management of the High 

Pla ins Aqui fer is  greac ly res is ted by Texas polit i cians. Texas 

Congressman Randy Neugebauer t e s t i f i ed at the Oc t ober 2 7 t h  

subcommittee hearing that "legislation to coordinate wate r 

research and conservation e fforts a t  the f ederal level is bad 

for West  Texas. � 5 2  A representative of both the Texas Farm 

Bureau and the High Plains Under Ground Water  Conservation 

Di s t rict also testifi ed against the bill . 5 3  The testimony 

4 9  Id . 
so Hydrogelogi c Survey Hydroelect ric Project Deadline : Hearing on 
Mi scellaneous Water Bil ls and Power Before the U.S. Senate 
Committee on Energy and Natural Resources, 1 80th Cong . 19 5  
(200 3 )  ( sta t ement o f  Senator Sam Brownback ) 

5 1  S. 2 1 2 , 1 8 0 th Cong . (200 3 ) ,  a s  found a t  
http : // thomas . loc.gov/cg i -
bin/query/D?c l 08 : 4 : . /temp/ -cl 0 8 dt7bk0 : :  (last vis ited January 6 ,  
2 0 04 ) 
5 2  Neugebauer Testifies Against Federal Control of  the Ogal lala 
Aquifer, O f f i ce of Represent a t ive Neugebauer Press Release , 
re leased Thursday , October , 2 7 , 2003 , found at 
http : //www . house . gov/apps/list/pres s/tx1 9_neugebauer/Ogallala 1 0_ 
2 7 . html ( last  visited January 5, 2 0 04 ) . 
5 3  Id . The High Plains  Underground Water Conse rvat ion District 
was set up by the Texa s Legi s l ature in  1 9 9 4 and res ides over an 
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against  s . 2 1 2 revolved around the bel ief that ground water 

resources are l ocal i n  nature and should be managed on a local 

level and that t he bill would only duplicate research a lready 

bei ng done a t  the state l evel . 54 Representative Neugebauer also 

sent a letter to both the subcommi t tee chairman and 

Representat ive Ri chard Pombo , t he House  Resources Commi ttee 

Cha irman, expressing his opposit i on to the bil l ,  on which t hree 

other Texas repres entatives s igned . 5 5  

Texas has good reason for be ing resi stant to central ized 

ins tead of state control  of t he Aquifer . Texas water l aw is 

ba s ed on the riparian system, or English common law doctrine . 5 6  

Under the Texas sys tem the Texas landowner gets absolute right 

area of over 1 0 , 0 00 square miles in Wes t Texas , all of which 
rely on the High Plains aquifer . It is made up of 8 0  elected 
of f ic i a l s  and i s  governed by a f ive-member Board of Direc tors by 
the people in the Director ' s  prec inct they represent. The 
group' s mission statement is "to develop , promote, and impl ement 
water conserva t ion , augmenta t ion , and management strategies to 
provide adequate water supplies for the Llano Estacada Water 
Planning Region of the H igh Plains of  Texas and to  s t abi lize or 
improve the economi c and social v i abi l i ty and longevity of the 
region through these act ivit ies . H  High Plains Unde rground Water 
Conse rvat ion D i s t ri c t, About High P l a ins Underground Water 
Conse rvation District No . 1 ,  found at 
http : //www . hpwd.com/About/AboutHPWD. asp ( last visi ted  January 3 ,  
2 0 0 4 )  
54 Neugebauer Test i f i e s  Agai nst  Federa l Control of the Oga l l ala 
Aqu i f e r, Of f i ce of Repre s ent a t ive Neugebauer Pre s s  Release, 
released Thursday, October, 2 7 ,  2 003 , found a t  
http : //www . house.gov/apps/list/pres s / tx1 9_neugebauer/Ogal lala 10_ 
2 7 . htrnl ( l ast visited January 5 ,  2004) . 
s s  Id . .  
56 Ashley, Je ffrey S .  & Zachary A . Smi th, Groundwater Management 
in the We s t , 2 3 6 ( Uni vers ity of  Nebraska Press 19 9 9 ) . 
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to the use of the wa ter  beneath it . 5 7 The use of the wat er  is  

never quest ioned nor  is  the  ef fect one user will have on 

another . 5 s In fact , any conservation measures t aken by one user 

j ust provides more wat er for those who do no t conserve . 5 9  

Oppositel y, New Mexico wat er l aw is statutori ly regul a t ed . 6 0  

Be fore the 1 92 0 1 s groundwater in New Mexico was also based on 

absolute ownership borrowed f rom the Eng l i sh common law , but 

con f l icts  led t o  groundwater appropriation statutes . 6 1  Due to  

this s tatutory regulat ion ,  in New Mexico the Of fice of the State 

Engineer has strict con trol over groW1d water use in declared 

bas i ns.62 The maj ority of t he s t ate ' s groundwater basins have 

now been "decl ared" by the St ate Engineer . To obtain a permi t 

to use groundwater i n  a dec l ared basin a person mus t  apply for a 

pe rmi t with  the State Engineer and prove tha t  the i r  use wi l l  not 

impact surrounding users . 6 3  Kansas  and Colorado have si mi l ar 

57 I d . See also Houston & Tex . Cent . R . R . v .  East , 98  Tex . 1 4 6 ,  
8 1  S . W .  2 7 9  ( 1 9 04 )  ( t he lead ing Texas case establ i shing absolute 
ownership instead of reasonabl e  use in Texa s groundwa ter  l aw) . 
sa Ashl ey ,  Je f f rey S .  & Zachary A .  Smith , Groundwater Management 
in t he West , 2 3 6  ( Unive rsi ty of Nebras ka Pre s s  1 9 9 9 ) . 
59 Somma, Mark . I nstitutions, Ideology , and the Tragedy of the 
Common s : Wes t Texas Groundwater Policy , 2 7  Publius 1 ,  at 3 
( 1 9 9 7 ) 

'
0 Ashley, Je ffrey s. & Zachary A .  Smi t h, Groundwater Management 

in t he We st  21 9  ( University of Nebraska Press 1 9 9 9 ) . 
61  Id . a t  2 1 8  - 1 9  . 
'2 I d . at 2 1 9  . 
63 Id . at 2 1 9  - 2 O . 
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policie s.64 In a basin such as the southern port ion of t he 

Aqui fer, where any use wil l  impact surroundi�g users be cause the 

Aqu ifer does not recharge, the impact l evel for obta i ning a 

permit in New Mexico is dif ferent. To obta in a permit in the 

region o f  New Mexi co that relies on the Aquifer , a party must 

show that the top thi rd of the aquifer, the easies t water to 

obtain for drinking purposes, wil l be viable for 4 0  years before 

their use will impact.6 5  

Even wi t h  thi s concession it is much easier for a Texan to 

gain a right to use of the water of the Aqu ifer than a New 

Mexi can based on water law dif ferences between the two states . 

As a result , cont inui ng to only regul a te the use of the Aquifer 

via  state law is highly favorabl e to Texans where it is easy to 

obtain a right to that wat er . Thus the res i dents  of west Texa s 

will not look highly upon federal control that may make use of  

the water more difficul t .  

L i kew i se the geography of the Aquifer al so expl ains Texas ' s  

reluctance for centra l i zed control . The aqui f er is 

6 4  Pe t e rson , Jef frey M . , Thomas L .  Marsh & Je f fery R. Williams, 
Conserving t he Ogal lala Aqui fer : E f f iciency, Equi ty, and Mora l  
Motives , Choices Maga zine, Jan. 1 ,  2 0 0 4 , found a t  
ht tp : //www . cho ice smaga z i ne . org/arch ive s / 2 0 03 / q l/200 3 - l -
0 4_print . htm { l as t visited January 5,  2004 ) .  
,s Mathers v . Texaco, Inc . ,  7 7  N . M .  2 3 9 , 4 21 P . 2 d 7 7 1  (1 9 6 6 )  ( the 
NM Supreme Court hel d  that whi l e  a user wil l  lower the wate r 
table and t hus af f ect  ot her groundwate r users i n  the area, a 
permit is s t i l l  a l lowed as long as  t he top thi rd of t he aquifer 
will  be unaf f e c ted by t he new permit ho lder for 4 0  years ) . 
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polic i e s . 6 4  I n  a basin such as the sou t hern port ion of t he 

Aquifer, where any use wi l l  impact surrounding u sers because the 

Aquifer does not recharge, the impact level for obt aining a 

permit in  New Mexico is di fferent . To obtain a permit in the 

region of  New Mex i co that rel ies on the Aquifer ,  a party must 

show that the top th ird of the aquifer, the easiest water to 

obtain for dri nking purposes, will be vi able for 4 0  years before 

thei r use will impact . 6 5  

Even with this conce ssion i t  is  much ea s ier for a Texan co  

gai n  a right to use  of  the wa ter of  the Aqui fer than a New 

Mexican based on water law differences between t he two states . 

As a result , continuing to only regulate the use of  the Aqui fer 

via s tate l aw is highl y favorable to Texans where it i s  easy to 

obta in  a right to that water . Thus the residents of west Texas 

wi ll not look h ighly upon federal control that may make use of 

the water more dif f i cult . 

Likewise the geography of  the Aquifer also explains Texa s ' s  

rel uctance for centrali zed control. The aquifer is 

6 4  Peterson, Je f frey M . ,  Thoma s L. Marsh & Jeffery R. Wi l l iams, 
Conservin t he O allala A uifer : Eff ici enc , E it , and Moral 
Mot ives , Choices Maga z i ne ,  Jan . 1 ,  2004, found at 
http : //www. cho i cesmagaz i ne . org/archives/ 2 0 0 3/ql/2003 - l -
04_print . htm ( last  visited January S, 2 004 ) . 
6 5 Ma thers v .  Texaco, Inc., 7 7  N.M .  2 3 9, 4 2 1  P . 2d 7 7 1  ( 1 9 6 6) (the 
NM Supreme Court held that while a user will lower the water 
table and thus affect other groundwater users in the area, a 
pe rmit i s  s till al l owed as l ong as the top third of the aquifer 
w i l l be unaffected by the new permit holder for 4 0  years) . 
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hete rogeneous , which means that the depth of  its base varies 

throughout.6 6  These variations result in variations in the 

amount of wat er in the format ion called the saturat ed thicknes s, 

or the area f rom the top o f  the water table to the base of the 

formation . In Nebraska the saturated thickness in areas is 

close to 12 00 feet . 6 7 I n  other areas o f  the Aqui fer the 

saturated thickness i s  less than 20 feet . 6 8  The variations in 

saturated thickness lead to the large variations in  how much 

water each stat e lies over . I n  Texas, there are large areas of 

sa turation over 400 feet , while in New Mexico the maj ority o f  

the area encompassed by the Aquifer i s  less than 100 feet deep.6 9  

As a result , New Mexico lies over only 1.5 %  of the tota l water 

in sto rage in  the Aqu i fer whi le Texas lies ove r 1 2%. 70 Thus 

Texas has been able to pump much more water than New Mexico 

6 6  High Plains Underground Water Conservation District, The 
Ogallala Aquifer, found at 
http : //www . hpwd.com/ogallala/ogal lala.asp (l a s t  v isited January 
3, 2004 ) . 
6 7 Peterson, Jeffrey M., Thomas L. Marsh & Jef fery R. Wi lliams, 
Conserving the Ogallala Aquifer : Efficiency , Equ ity, and Moral 
Motives, Choices Magazine, Jan. 1, 20 0 4 , Figure 1, found at 
http : //www.choicesmagazine.org/archives/2 003/q1/2003-1-
04_print.htm ( l ast vi sited January 5, 2004 ) .  
6 8  High Plains Underground Wa ter Conservation District, supra 
note 59,  at 1 3 . 
6 9  Peterson , .  Jef frey M., Thomas L .  Marsh & Jeffery R. Williams, 
Conserving the Ogallala Aqui f er : E f f ici ency, Equity , and Moral 
Mot ives, Choices Magazine , Jan. 1 , 2 004, Figure 1 ,  found at 
ht tp : //www . choicesmaga zine.org/archives/200 3 /ql/2003 - 1-
04 _print . htm (las t  vi sited January 5, 2 004 ) . 
70 H igh Plains Underground Water Conservation District, supra 
note  5 9, at  1 3 . 
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bec ause it has over ten t i mes more water than New Mexico and the 

Aquifer lies under more land i n  Texas than in New Mexico . 

Yet Texas cannot ignore the problem o f  cons istent 

overdraf t ing of the Aquifer . The New Mexico S tate Engi neer 

Hydrol ogy Report 99 - 2 stated tha t based on current withdrawal 

rates most of Bailey and Parmer Counties in Texas w i l l  be de ­

watered by 2040 . In  these two counties farming makes up over 25 

percent of all industry.71 West Texas wi  1 be greatly 

economically impacted if something is not done to reduce its 

withdrawals from the Aquifer .  Yet they still  favor local 

management. This type of resistance t o  federal involvement i n  

managemen t o f  the Aqui fer wi l l  be di f f i cult to overcome. 

Thus f ar federal and state support for the management of  

t he Aqui fer is superf icial . While studies of  the Aqui fer, like 

those suggested in S.212 , are vi tal they shou ld be part of a 

larger management plan, especially because of the speed at which 

the Aquifer is bei ng depleted in the southern regions . For 

ins tance , S . 2 1 2 1 s f inal report is not due until 2011. Ac cording 

to many es timates thi s would leave less than ten years to 

development and implement management plan before complete drying 

7 1  United S t ates Census Qu ickfacts on States and Counties , United 
St ates Census 2 000 , a t  http : //qu ickfacts . census . gov ( last vi sited 
January 5 , 2 004). 
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of the aqui fer  or a t  lea s t  severe socia l  and economic 

repercuss ions in the area f rom the drop in the water  table . 7 2 

Furthermore, in t he genera l popul ation of the region, while 

there is knowledge o f  t he probl em of overdraft on the Aquifer 

the re is sti l l  s t rong re s i s c anc e to cent ra i zed regula t ion over 

groundwater use.7 3 Whil e many irrigators along the Aquifer want 

to reduce groundwater depletion they seem to  only support i t  in  

principle, not actuality. 74 But centralized regul ation seems to 

be favored by others who do not feel that local regulation is  

fair unless  those states t hat are also connected to same water 

source are equally regulated. 7 5  For example, citizens in New 

Mexico have voiced the opi nion that it i s  unfair that New Mexico 

l aws restrict how much wate r res idents can t ake from the Aqui fer 

while Texas laws do not res t r i ct at all , a complaint that seems 

to support c entrali zed as opposed to local regulation . 76 

7 2  S . 2 1 2 ,  1 80ch Cong. ( 2 003 ) , as found at 
http : //thomas . loc.gov/cgi-
bin/query/D?c108 : 4 : . /temp/-c108dt 7bk0 : : ( l ast  visited January 6 ,  
2 0 0 4 ) . 
7 3  Somma, Mark, Institutions , I deology, and the Tragedy of the 
Commons : West Texas Groundwater Poli cy, 2 7  Publius l ,  at 8 
( 1 9 9 7 ) 
74 S tephen E. White & David E .  Kromm , Local Groundwater 
Management Effectiveness in the Colorado and Kansas Oga l l al a  
Region, 3 5 Nat. Resources J .  2 7 5, 295 (1995 ) .  
75 Avalos, Manuel & Timothy De Young , Preferences for Water 
Policy in t he Ogallala Region of New Mexico : Distributive vs . 
Regulatory Solutions, 23 Policy Studies Journal 6 6 8  at 6 7 9  
( 1995 ) . 

7 6  State  Water Plan Public  Comment s . Comments  f rom New Mexico 
St ate Water Plan Public Meet ing :  Roswell, Wednesday , September 

20 



Thus the i ssue is how to take advantage of the growi ng 

support for management i n  thi s reg ion in setting up a 

cent ralized regulatory system of the Aquif er in  way that will be 

successful in controll ing the overdraf t of it , yet not 

alienating those who rely on i ts wat er. A maj or hurdle to 

addre ss in look ing at th is issue is how to overcome the 

res istance to cent ral i zed control that is so abundant in Texas. 

The remainder of this paper addresses these problems and 

describes what form of interstate groundwater management would 

be most successful i n  regulat ing the Aquifer. 

Analys i s  

An interstate groundwater commission that regulates the 

entire basin of the Aquifer i s  the key to preserving the 

resource. The Commis sion mu st  have a strong federal presence to 

help coordina te t he eight states as well as  help fund t he 

expensive endeavor. Therefore the Commission will be made up 

representatives from eight states and federal represent a t ives . 

Furthermore it will have complete authority over the Aquifer, 

including overriding any state laws that conf lict with  its 

p rograms . Here the focus wi l l  remain on the Texas/New Mexico 

region and how the Commiss ion will work within it . 

1 0, 20 0 3 ,  New Mexico Of fice of the State Engineer, found at 
ht t p : //www . seo.state . nm . us/water-in fo/NMWaterPlanning/public ­
comments/Roswell - 09 - l0-03. html (la s t  v i s ited January 5 ,  200 3 ) . 
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I nit i ally , i t  i s  important to note that while focusing on a 

sma l l  part of the Aqui fer t he recommenda t ion� made here must 

apply to the ent i re region encompas sed by t he Aqu i fer to be 

successful and can apply to other regional aqu i fers that 

underlie  multiple states  as we l l. As s t ated  above the Aquifer 

lays under ei ght s t ates, all of which use its water for 

agr icultura l purposes. Furthe rmore, about 2 million people 

depend on the Aquif er as their source of dri nking wat e r . 7 7 Whi le  

each state face s varying levels of threat regarding the drying 

up of  t he Aqu i fer for equity rea sons a l l  the s t ates must be 

involved in the comprehensive management of it. It would not be 

j us t  to onl y regulate a few s tates tha t use the water of the 

Aquifer whi l e  continu ing to let the other state s go unmanaged . 

S imilar compl a int s to those t hat al ready exis t between s tate ' s  

that border each other woul d result and i t  would be much harder 

to get al l the states to participate if others are not i nvolved . 

Thi s  does not mean that all the st ate s will operate the 

same within the management system. For ins tance, in  the 

northern reg ion o f  the Aquifer more pumping may be allowed than 

in t he southern region because recharge in the north is much 

n Neugebaue r Test if i es Against  Federal Control of the Ogallala 
Aqui fer, Of f ice of Representat ive Neugebauer Press Rel ease, 
rel eased Thursday , October ,  2 7 , 2 0 0 3 ,  found at  
ht tp : //www . house.gov/ app s/list /pre ss/tx l9 neugebauer/Ogallalal 0 

- -

2 7 . htrnl ( last  vi s i t ed Janua ry 5 ,  2 00 4 ) . 
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greater , thus overdraf t ing is not as large of an issue. 7 8  As a 

result, t he southern region may get more federal benef its for 

shifting from agri cul ture to other less water intensive 

industries because such a shif t is more needed in that region 

t han in the north. Al so, it wil l  be more important that 

neighboring sta tes, such as Texas and New Mexico work closely in 

the management system than states that are highly disconnected 

such as New Mexico and Nebraska . This is because the effects of 

each others uses of the Aqu ifer impact those t hat  are closely 

rel a ted , by drawing the wa ter table down in those area s. But 

all  the states mus t be involved for centrali zed management to be 

successful . 

F irs t  is the question of how centralized management of t he 

aquifer is to be initiated : How do you get all of the parties to 

the table? This is where the role of the federal government is 

cruci a l. New Mexico seems wil l ing to sit down and discuss the 

issue but Texas does not. While some Texas residents are 

j oining forces with New Mexicans to protect the Aqui fer , the 

maj ori ty, 7 9 as witnessed by the Wes t Texas congressional 

delegation ' s  stark oppos ition to S . 2 1 2 ,  i s  sti ll extremely 

hes itant .  

78 Groundwater Atlas of t he United States , supra note 22 , at 4 . 
7 9  See, Save our Water Supply, Concerned Cit izens for Clean 
Water, Inc. , �http : //www. saveourwatersupply . com ( last vi sited 
January 5 ,  2 0 04 ) . 
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To st art the proces s  of centralizing management of  the 

Aqui f er the federal government will need to motivate as well as 

mandate all the states that rely on the Aquifer to j o in t he 

program. The motivat i on would come f rom federal f undi ng .  The 

federal government must fund at l east 60 percent of the proj ect . 

The amount that each s tate is already spend ing on the management 

of the Aquifer, such as the tax used to fund the High Plains 

Underground Water Conservat ion Di strict in Texas, shoul d be 

locked in and mat ched by the federa l  government .  But the 

maj ority of  the money must be federal. To get all the parties 

to the table this mot ivation must be t here . 

Mot ivat ion may not be enough for some states so a fede ral  

mandate wil l  probably be necessary as well . The mandate should 

include a date t hat participation must beg i n  by, if not met the 

state will lose federal monies. The United States Supreme 

Court , as stated in Sporhase v . Nebraska ex. rel . Douglas, has 

long accepted t hat the federal government has the power to 

regulate groundwater under the Commerce Clause.80 In Sporhase 

the Court recogn i zed tha t the multi -s tate character of the 

Ogal lala aquifer "conf irms the view that there is a signi ficant 

federal int eres t in conserva t ion a s  well as in fair al location 

of  thi s  diminishing resource·." 81 Furthermore , t he Federal Courts 

6 0  4 5 8 U . S .  9 4 1 , 1 0 2  S . Ct .  3 4 5 6  ( 1 9 8 2 ) . 

1 1  Sporhase , 4 5 8 U. S .  at 9 5 3 - 5 '4 ,  1 0 2 S . Ct .  a t  3 4 6 2 - 6 3. 
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have held that Congress  has the power to regulat e act i vit i e s  

that pol l ut e  waters that traverse through one o r  more state 

�even though the threat may come only from int rastate 

activities . " 8 2  As a result of thi s  caselaw , t he federal 

government clearly ha s the power to regulate and mandate the 

states on the Aqui fer  under t he Commerce Clause and should do so 

if ne eded to force participat ion in the Commission . 

Centralized management of the Aquifer mus t begin wi th 

scienti fic development .  The federa l government must lead thi s 

development, as has already been suggested in S . 212 . As wit h 

S . 212 t his devel opment must include hydrogeologi c  

characteri zation , mappi ng, model ing and monitoring of the 

aquif er. 83  But unl i ke S . 2 1 2  the sci entif ic  development stage 

must be completed quickly, wi thin two or three yea rs , as t he 

threat to the Aqui f er is  upon the regi on and wi l l  only  get worse 

in the future . 

The federal government i s  necessary in the scient i fic 

development st age for uniformi ty and equity reasons . 

Comprehensive sc i entific dat a  has not been collected across the 

ent i re Aqu i fer in over 2 0  years. 8 4  With wat er  level s de clining 

82 United Stat es v .  NL Industri es, Inc . , 9 3 6  F. Supp. 5 4 5 ,  5 5 7-58  
{ S . D. I ll . 1 9 9 6 ) { c i ting Un ited S t ates v .  Lope z , 5 1 4 U.S . 5 4 9 ,  

5 5 4 , 1 1 5  S.Ct . 1 6 2 4 , 1 6 2 9 ( 1 9 9 5 ) ) .  
83 See supra notes 4 6-4 9 and accompanying text . 
84 Hydrogelogic Survey Hydroelec t ric Proj ect  De adline : Hearing on 
Mi sc e l l aneous Wa ter  B i l l s  and Power Before the U. S .  Senate  
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two to three feet a year in areas new data i s  extremely 

i mportant to really understanding the aqu i fer and its possible 

l i fet ime.8 5  Without comprehensive dat a  it i s  nearly impos sible 

to be able to even begin a program of conservation. It i s  firs t 

necessary t o  have an  in depth understanding of how much wa t er i s  

i n  the Aqui fer , what e ffect overdra fting is having , the exact 

recharge in  di f ferent areas and the movement of water i n  the 

Aqu ifer . Thi s  data wi l l  be used to dete rmine what percent of 

ove rdraft will be allowed in each region of the aqui fer and how 

qu ickly t he current amount wi l l  be phased down to the goal 

amount . 

As the Neugebauer te stimony suggested , Texas is very 

opposed to federal control over t he scientifi c development of  

the Aqui fer and i nstead st rongly support s l ocal management 

only . 86 The problem with local control of the s cient ific 

collection of data in the Aqu i fer is uniformity. This is 

evidenced by the already cont radi cting information coming out of 

Commit tee on Energy and Natura l Resources, 1 80th Cong . 1 9 5  
( 200 3 ) ( statement o f  Senator Sam Brownback ) . 

8 5  Save our Wate r Supply - About t he Oga lla l a, Concerned 
Citi zens for Clean Water, Inc . , a t  
http : / /www . saveourwatersupply . com/ogalla la/ogallala2 . html ( last 
vi s i t ed January 5 ,  2 0 0 4 ) .  
e &  Neugebaue r Testifies  Agains t Federal Control of the Ogallala 
Aqu i fer , Office o f  Representative Neugebauer Pres s Release, 
released Thursday , Oc tober , 2 7 , 20 03,  found at  
ht tp : //www . house . gov/ apps/list/press/tx1 9_neugebauer/Ogalla la 10_ 
2 7 . html ( la s t  vi s i ted  January 5 ,  200 4) . 
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h d 
· · 8 7  Texas as compared to ot er s t ates an organi z ations . I f  one 

uniform measurement and dat a  collecting means were used 

throughout t he entire aquifer such conflict ing informat i on would 

no longer be a problem. 

Th is  i s  not t o  say that st ates and local ities wi ll not be 

involved in the da ta  coll ect ion proces s .  Cooperation between 

local, state and federal entit i es would be necessary for cost 

purposes .  I t  woul d  be cost  prohib itive for f ede ra l ent ities t o  

have t o  do a l l  the work, as they do not have the structure 

throughout the ent ire Aqu i f er . Each state al ready has some or 

all  of the s t ructure in place and combining the e f f ort s of each 

s tate will create a comprehensive aqui fer- wide st ructure whose 

base is a lready in existence. But without the federa l 

organization and guide l ines for the local and st ate  entities to 

work with  the cont inued uni formi t y  probl ems wi l l  pers i s t  and 

defeat later conserva t ion ef fort s because the dat a will not be 

c l ear enough to base conservation measures on . 

Another important part of the ini t i a l  phase  of scienti f ic 

deve lopment i s  educat ion.  As the scientif i c  development start s 

a region - wide education program should also begin to curta i l  the 

anxi ety of the people who l ive in the region . When scientis t  

start poking around in these people ' s  t owns and on their farms 

i t  is important that everyone is tol d  and t aught about what 

87 See supra notes 3 1-3 3 and accompanyi ng t ext. 
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exact ly is go i ng on. People wi ll  be more res i s tant to  the 

program i f  they do not unders t and it or are �ever given the 

proper guidance in understanding it . Furthermore , education 

must start when the sci entif ic development start s to prepare the 

peopl e  for the changes that will start to occur as the 

development comes to a close and the commission start s  

implementing it s conservat ion measures . 

The educational portion wi l l  consist of several programs. 

First, a toll free hot line wi ll be put in place for people to 

call and ask ques t ions about the new regulatory program. Second 

it will be important to have an off ice in every few hundred 

mi les within the region where people can pick up printed 

i n formation packets as well as vo ice any concerns. This of f i ce 

will also be used as the control center for the s cientific data 

collect ion and other educat ional programs . 

Third programs in local school systems wi ll be initiated . 

S t arting in element ary school al l the way through high school it 

is i mportant to educate the children of the region about t he 

water problems and solutions to the problems . The main focus of  

the school program wil l  j ust be basic understanding of the water 

source of the region. Many children are never told where their 

water comes from and without knowing where the water comes from, 

and thus knowing the pos s ibi l i ty of water shortages , 

conservation measures have no backbone . These chi ldren will be 
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t he adults of tomorrow and it is vitally important that they 

understand thei r water and how they can help to keep the 

region' s water source viable for fut ure generat ions. 

Last town meet ings must be set up throughout the reg ion and 

greatly publicized . At these meetings the centralized 

regulation of the Aquifer can be ful ly explained and ques t ions 

answered . It will be important to have a full panel of people 

at each meeting to address all of the varied concerns of the 

citizens . For example there must be people f amiliar with t he 

scientif ic aspect as well as people familiar wi th the social and 

political aspect s. In short, the educational portion of t he 

program cannot be skimped on ; it may well be the most important 

portion. People need to underst and the program, how i t  will 

af fect them and i ts overall purpose . Without thi s  information 

many people in the region wi ll  not cooperate with the program . 

It is the people that use the wa ter  and without their 

cooperation it will be diffi cult for centralized management to 

be successful. 

After this init ial pha se of devel opment and education 

begins the actual Commission must be formed . It shou l d  be 

formed early on ,  not after the development is complete. This 

way the Commi ssion can be involved in the educat ional programs 

and can be reported to continua lly by the opening programs . 

This will al l ow t he Commission to start its  work and devel op 
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idea s for future work i nstead of  havi ng to wa i t  unti l all the 

development is complete. 

The framework of the Commis sion is very import ant. Another 

interstate wat er resource management commi ssion in existence i s  

the Delaware R iver Basin Commis sion (DRBC ) . The DRBC is made up 

of the four governors of each basin  state and a federal 

representative appointed by t he President of the United States . 8 8  

While it  is important to have a s i milar framework to the DRBC it 

is also important to regiona l i ze the Aquif er ' s  Commission. Thus 

t he Commiss ion its elf  will be made up of the State Engineers ,  or 

a similar of ficer , of each s tate under which the Aquifer lies as 

we ll as  a fede ral representative appointed by t he President of 

the United States. The Commission will make the final dec i s ions 

on all programs and regulations and will meet to vote four times 

annually . But it is t he regional sections that wi l l be 

reporting matters to the Commission and forming the regulations 

and programs to be voted on. 

Therefore the more import ant part o f  the Commi ssion wil l be 

its regional sect ions . The regional sections will be made up of 

states that border each other and thus share a sect ion of the 

Aquifer . For i nstance , one regional sect ion will be the Texas 

8 8  Overview of the Del aware R iver Basin Commiss ion, Delaware 
River Bas in Commission - DRBC Overview found at 
http : //www . state. nj . us/drbc/over . htm ( l ast vis i ted January 5 ,  
2 0 0 4 ) 
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New Mexico section , whi l e  another will be the Texas Okl ahoma 

section. Thus Nebraska who shares borders with f our other 

s tates on the Aquifer wi l l be a part of four of the regional 

sections . 8 9  These regional sections will be made up of three 

local representat ives from each state, two of whom must be 

county or water district of f icials  already , voted on by the 

citi zenry of the counties e f fected by the Aqui fer as well as two 

federal representative appointed by the Secretary of the 

Interior. They will  meet six  times annually and report to the 

Commission at each of their four meetings . 

This locali zed regional form is  very important because of 

the regional nature of the Aquifer. Each region has its own 

independent problems that must be worked out in  that specif ic  

area . For example t he southern region is much drier climate and 

is being depleted much qu icker than the far northern region . 90 

Also, staces that are res i stant to centrali zed f ederal 

regulation are much more supportive of local ized regul at ion . 

Texas has resisted such control but ha s expressed t he need for 

loca l control of the Aqui fer due to concern for depletion of the 

89 Groundwater Atl as of the United States, Okl ahoma, Texa s ,  
Ar i zona, Colorado , New Mexico, Utah, Uni ted S t ates Geol ogical 
Survey, �http : //capp . water. usgs . gov/gwa/ch_c/ C-text5 . html (last 
vi sited January 5, 2004 ) .  It i s  important to note that this 
wil l not give Nebraska more power within the Commission because 
it is  the Commissi on itself not the regional sections that vote 
on programs and Nebraska has the same number of votes on the 
Commission as  all  other states . 
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groundwater.91 The localized regional sections of the Commi ssion 

will keep the f ederal hand in the Commiss ion while a lso allowing 

a great deal of local control over the situation, hopefu lly 

pleasing all s ides . Moreover, local entit ies have a better 

understanding of the Aquifer in that particular area and thus 

will better be able to manage it . 

The Commiss ion and its regional sections will be in charge 

of determining drought regul ations , water quality levels and how 

much water can be used, including both urban and agri cultural 

uses for the region. The most complex area that the Commission 

will regulate is overdraft . The Commiss ion, early on, must 

articulate specif i c  goals for the amount of overdraf t that will 

be allowed in each region or if none will be allowed at all . I t  

i s  imposs ibl e t o  make this determination without scienti fic data 

but it is c lear from existing research that the amount of 

overdraft from the Aquifer will need to be significantly 

lowered, if not halted, especially i n  the southern region of the 

Aqui fer . 

Overdraft will have to be handled on a regional basis 

because it varies so much. In the sout hern region it will have 

to be phased down over t ime, i t  cannot be hal ted all toge ther . 

9 0  See infra note 2 2  and accompanying text . 
9 1  Somma , Mark, I nsti tutions, Ideology, and the Tragedy of the 
Commons : West Texas Groundwater Policy, 2 7  Publius 1, at 8 - 9  
( 1 9 97 ) 
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The people o f  t he region must be given time to adj ust to the 

changes in the amount  of  wa ter t hey can use . This pha sing down 

wil l have to be aided by s t ri ct regul ations as wel l  as fede ral 

incent ives .  One example o f  a regulation that w ill he lp will be 

higher prices for wate r a s  well as  incentives for cons ervation . 

Also , agri culture i ncentive s for water use must end. 9 2  

I ncentives for dry land farming, low wat er use crops and 

retirement of  land must be put in place .  I n  urban areas 

i ncent ives for low f low toil e t s  and othe r water conserving 

household appli ances as well as for xeriscaping and gray water 

use on parks and gol f courses can be used to increase 

conservation . It will be up to each region to decide which 

programs wi l l  be mos t  successf ul and shoul d be implemented i n  

that area . 

Furt hermore , i t  will be important for the regional sect ions 

to examine alternative economic development,  especially in t he 

regions that rely so hi ghly on agriculture . Federal and sta te 

inc ent ives , such a tax  breaks ,  shoul d be given to low water use 

indus t ries tha t are will ing to move to t he regions . The 

economic ef fect s of lower wa ter use on highly agricultural areas 

92  For example Texas i rrigators get a "depletion allowance" every 
year in t hei r federal income taxes . The al lowance i s  bas ed on 
how much the f armer ' s  water table has dropped and what the value 
of that depleted water i s . Such programs must end and the money 
s aved put t o  use for conservation instead of overuse . See 
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will have a huge i mpact on the regions but with caref ul planning 

may be kept to a minimum. 

Thus the Commiss ion will be completely i n  charge of al l 

areas rel ating to the Aquifer itself and the eff ects lowering 

its usage will have on the area. I ts regional components as 

well as federal oversight will create an ent i ty that is well 

suited for such a huge task. Wi thout such a Commi ssion t he 

current means of regulation will continue and the dryi ng of the 

Aquifer wil l  become a reality in the not so distant future. 

CONCLUSION 

Whi l e  initiat ing such a Commi ssion wil l not be an easy task 

it i s  vitally important to the management of the Aquifer , 

e specially in i ts southern region. The conti nued overdrafting 

of the Aqui f er has created a situation tha t can no longer be 

managed on a local level without creati ng interstate tension . 

In fact, the tension is already there, as seen in the complaint s 

of New Mexico res idents . The a ttitude of t he people and the 

beginnings of poli tical support in the region seems to be 

shifting in a way that may sus tain the idea more than in the 

past. As a re sult there is no bette r time than now for such 

interstate management to come into bei ng . Without it, the Llano 

Estacada region may well be come a thing of the past wi thin the 

Poste l , Sandra , When the Worlds Well s Run Dry , 12 World Watch 5 ,  
3 1 ( 1 9 9 9 ) . 

34 



next 5 0  yea r s . That threat  alone i s  a l l  t he support needed for 

such a program . 
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