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ABSTRACT

Recent U.S. court decisions striking down affirmative action polkicies in college
admissions have caused universities © seek diversity programs that can hold up o public
and legal scrutiny while maintaining diversity on campus. The purpose of this thesis is to
study the preference programs of other countries and determine if successful elements
could be duplicated here in the United States. Specifically, the siudy looks at whether
countries who use equality of opportunity programs (which focus on training initiatives)
are more successful in increasing enrollment and hiring numbers of minorities than
equality of outcome measures (which focus on quotas). The study abko asked the larger
theoretical question of whether preference programs are successful in distributing
valuable higher education resources to minorities?
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CHAPTER 1

Introduction

America’s preferential policies in higher education are in crisis. The laws, which
were enacted through presidential executive orders, as well as through court decisions
like Regents of the University of California v, Bakke (1978), have come under fire in
recent decades. Battered by weakening public opinion and legal battles, the current
retrenchment m affirmaiive action has led many opponents o ry to end not mend
affirmative actton in the United States.

This crisis has stemmed from the idea that preferential policies like affirmative
action in the U.S. have lost their impact. Three reasons are given for this decline. First,
affirmative action has been marred by a rationale which sees the policy as a payment to
African Americans for slavery. Today many whites in America fed this debt has been
paid over the years and as sueh, preferential policies are no longer needed. Second, the
enroliment numbers of Aftican American college students began to reach parity with
their percentage of the population in the 1990s (AUAA, 1997). Third, the concepts of
preferential treatment for minorities runs against the American ideals of equaity and alj
men being created equal

As such, affirmative action has legally come under fire in the U.S,, making the

use of quotas for minorities in higher education illegal and unenforceable. This began
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with the case of Regents of the University of Califimia v, Bakke (1978) which stated that
the university’s preference policy of setting aside a fixed number of seats for minorities
violated Title VI of the 1964 Civil Rights Act Despite this ruling, the Bakke decsion did
state that using diversity as a rationale for preference programs was admissible. However,
this idea was challenged i the case of Hopwood v. the University of Texas Law School
(1996). In this case a Fifth Circuit Court ruled that using different test scores for
minorities in admissions were illegal in Texas, Louisiana and Mississippi. It also ruled

that using the idea of mcreasing diversity as a basis for preference policies was weak.
After rulings like these, minority enroliments i higher education dropped sharply for
minority students at the University of Texas and the University of Calfornm system
(Gray, 1996). Currently, a lawsuit aimed at ending the University of Michigan’s
preference policies could go to the Supreme Court, possibly overluming affirmative
action n the United States (Gratz v. Bollinger, 2002).

These events have caused university admissions officers, scholars, policymakers
and defenders of the program.to took for other solutions for increasing diversity on
campus. Universities are Bcusing on solutions that do not use quotas, do not focus on
race and can held up to public and legal scrutiny. These new policies focus heavily on
recruiting qualified minorities from other states, and competing with private cofleges and
universities by offering more financial aid

Universities are alo looking t0 use equality of opportunity programs, which lay
out equal rules for admissions and do not allow quotas. When preference policies are
enacted under equality of opportunity programs they are mostly training initiatives to

8



help the beneficiary group compete equally with non-beneficiary group members in jobs
and education, Equality of outcome measures by contrast focus more on quotas,
reservations and set-asides 10 redress past discrimination.

While affirmative action literature m the U.S. & full of preference policy options
for universities, which range from class-based initiatives to percentage plans, few authors
have attempted %o look overseas in order 1 gain solutions from our international
neighbors. This is especially true when it comes o investigating the types of equality of
opportunity policies enacted overseas. This study intends o fill that gap by looking © see
if’ solutions for the United States’” beleaguered affimative action policies can be found by
investigating the preference policies of Great Britain, India and South Africa.

Purpose of this Study

The purpose of this thesis is to study the preference programs of other countries in
regards to higher education and determine if successful elements there could be
duplicated by policy makers and universities here in the United States. The study
theorizes that there are two types of programs when & comes t0 dealing with preference
policies, equality of opportunity measures and equality of outcome programs. The study
looks at whether countries use equality of opportunity or equality of outcome measures
when i comes o increasing diversity in higher education.

In preparing this thesis, the author asked the following research question to guide
the study. Can equality of opportunity programs be successful i increasing enrofment
and hiring numbers of minorities in the United States? The study also asked the larger

9



theoretical question of whether preference programs are successful in distributing
valuable higher education resources to minorities? Throughout the investigation ofthese
research questions, certain research criteria were studied including: what rationale is used
to create these policies, how the laws are structured, enforced, implemented and what
backlash such policies trigger by non-beneficiaries. As part of these investigations, case
studies were created to provide lessons for U. S. universities and policymakers to
duplicate. Finally, the succ.ess of the preference policies studied were measured by
looking to see if the percentage of minorities enrolled in higher education institutions are
at least in proportion with their overall percentage to the population.

Suymmary of Findings from the Study

The study found that equality of opportunity programs that focus on training, like
those in Great Britain, and equality of outcome .programs that did not hinge on quotas,
like those in South Africa, were more effective at increasing minority enroliments than
the reservations {quota) system India employed However, preference were not successful
in increasing the number of minority faculty in al the countries studied.

It was ako found that rationales other than redress were successful for preference
programs including avoidance of present day discrimination and using preference policies
as a way to help minorities overcome economic and educational disparities so they can
compete equally with the majority group. This 8 important from the U.S. perspective
because there is backlash among whites against the idea of redress as a rasionale for

affirmative action in this coutttry. Some whites feet they should not be held liable today
10



for the actions of their ancestors. Because rationales other than redress were feasible for
preference policies, it is recommended that U.S. affirmative action proponents shift focus
from redress as a rationale and focus on using the program for avoidance of present day
discrimination. This could ako coincide with a shift from equality of cutcome programs
that use quotas to equality of opportunity programs.

As there was a correlation between rationale and backlash, this tactic might
reduce negative public opinion of the policy in the United States. While shifting focus in
this manner is difficult, i could be done with a well-targeted television and print media
public relations campaign. Studies of South Africa showed that using a public relations
campaign helped ease opposition against preference policies by hard liner English and
Afrikaans speaking whites.

It was found that reference policies were often structured as one law within the .
constitution, with provisions that allowed for both equality clauses and preference
policies. The structure of equality of opportunity programs showed they were more
successful when universitics were given more autonomy in their design This was
especially true in South Africa where autonomy helped lesson tensions about meritocracy
in preference programs in regards to student admissions.

Studies ofimplementation showed that despite a country’s commitment to
increasing diversity on campus, discrimination was still rampant at the universities. This
discrimination on campus sometimes hindered the implementation of preference

programs. This was especially true when it comes to hiring minority facuity.
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The countries ako provided interesting and innovative programs for the US. to
investigate and duplicate. These include pre-exam training for improving standardized
test scores, university created testing measures to see if low scoring students can do
college level work and summer classes for admissions and/or standardized testing credit.
Another interesting idea & a class based or historical disadvantage system where extra
admissions points could be given for bright students whose family have no history of
going to college or who attend schools in low test scorng areas of the United States
regardless of race.

As for affirmative action being a viable way of redistributing resources, it was
found that such programs do not reach the poorest of the beneficiary group. In this way,
the programs are not ideal & redistributing resources. However, the removal of such
programs is much more detrimental than keeping them in place Instead, efforss must be

made to insure the poorest beneficiary groups fied the positive effect of such programs.

Opgerational Definitions

In reading this document, there should be some clarification of the terminology
used in order to avoid confusion. The meaning of a term in the U.S, may have a different
connotation it one of the countries’ studied. To clarify these meanings, a list of

operational definitions are listed below.

Preference Policy: This is a blanket term for any active pursuit to promote the interests

of and improve the employment and educational opportunities of minorities, the disabled
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and women. In Great Britain this term would be “positive action”, in the U.S. this termis

called “affirmative action,” and in India &t would be termed “reservations”.

Minority: This term refers to a group or population of a country who differ from others
in some characteristics and who are therefore often subjected to differential treatment. So
i this thesis, even though the Scheduled Castes/ Scheduled Tribes of India and blacks in
South Africa make up the demographic majorty of their countries they are considered
minorities in this thesis because they have been subjected to diffcrential treatment that
lead to economic and educational disparities. I Great Britain, the term minority takes on

a more demographic tiuality, for those in the country who are not white,

P — — —

Study Rat ongle; Why This Tepic Should Be Studied

There are many reasons to study countries overseas for possible preference policy
solutions in higher education. One reason is that i is timely. The retrenchment of
thinking on affirmative action has caused there to be a lively debate on the topic both by
policy makers and scholars Various solutions, such as class-based affirmative action and
percentage plans are already being discussed as ways of keeping diversity in the
ciassroom on college campuses.

Second, affirmative action’s place in the U.S. policy framework is fast losing its
footing In the U.S., equality of outcome measures voluntarily used by universities to
increase minarities & their institutions has come under extreme fire. This backlash stems

from the fact that many whites feel such preference policies are in fact reverse
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discrimination. Therefare, the United States needs o find a new rationale for affirmative
action. Perhaps countries facing simiar situations have used rationales other than redress
1 their policies?

Third, while many scholars debate the merits and detractions of these solutions,
few scholars have investigated how other countries deal with this issue of race and
education. In the growing field of affirmative action literature, only author, Steven Teles
has offered possible solutions for the U.S. using the British system of positive action as a
model (Teles, 1998). However, Teles’ work only focuses on ane country. Other countries
have established preferential policies and we can learn a lot from both the successes and
fadures of these programs. Finally, in performing a multi-country research study, we will
not only provide policy makers with ileas on affirmative action solutions, but also add to

the literature on affirmative action as well.

-

Theoretical Considerations

While this research study does not engage one particular theoretical framework as
a device to shape the form of this work, & does call upon the input of some theoretical
concepts in order to put preference programs in context. These theories provide an
interesting background on the reasons far and problems with preference policies,

One theory worth reviewing regards the idea of a cultural division oflabor. A
UNESCO discussion paper entitled, “Some Thematic and Strategic Prionities for
Developing Research” (Medrano, n.d.) looks a this idea The paper claims, ‘4 cultural

division of labour exists when one dominant ethnic group monopolizes the good positions
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and a subordinate ethnic group is relegated to the bad positions (Medrano, n.d.)”” In many
countries this can lead to ethnic conflict and the creation of preferential policies. In fact,
though it may be hard to see at first, this is what has happened in the United States. While
there was not an ethnic uprising such as that of Rwanda or Yugoslavia, the urban race
riots of the 1960s in the US. were borne out of the frustration of subjugated minorities in
the labor market. This & relevant because & can be argued that the creation of preference
policies in all the countries studied for this thesis rose out of the disparities experienced

by minorities in regards to a cultural division oflabor, in addition to other disparities
specific to each individual culture.

In addition, author Gaby Weiner weighs in on affirmative action with theories
regarding “quality” and “equality” developed by researcher K Riley. Weiner writes that
Riley fek the concepts of “quality” and “equality” were related but in conflict. Quatity
refers to the “identification of levels and standards, and equality to the distribution of
power and resources (Weiner, 1998).” She adds that a new definition of quality regards
maintaining and ensuring performance standards as important elements of equality
policies (Weiner, 1998). Riley expounds on the concepts of “equality™ and “quality” by
adding that, “a tension exists between the two [ideals] which & based on values and
ideology so that key actors in the system can influence quality and equality outcomes in
favor of different groups in the system (Weiner, 1998).” Riky goes further 1o add that
most strategies for pursuing change (whether this means in general or in affimnative
action is not clear) are based on ideas of “equality of opportunity” or “equality of
outcome (Weiner, 1998).” Equality of opportunity is concerned with making sure that

15



the rukes of the game, which Riley describes as employment or access 10 courses and
examinations, are fairly laid out for use by all citizens (Weiner, 1998). Conversely,
equality of outcome relates t0 widening access to employment, education and
examinations through “sction designed to redress past imbalances. It has been an
essentially interventionist strategy aimed at redistributing resources and opportunities to
disadvantaged groups (Weiner, 1998).”

From the U.S. perspective there i friction between the idea of “quality” in higher
education and “equality,” the idca of everyone being able to experience and benefit from
higher education. There is also extreme friction between the idea of pursuing equality of
opportunity over equality of outcome programs. To be successful in its own programs,
the U.S. needs to ease the tension between these two concepts and find balance between
the idea of offering equality for all and education for all

The ideas of equality of outcome and equality of opportunity also provide a nice
theoretica! basis in which to investigate the preference policies of other countries. Which
policy is ore successful, equality of opportunity or equality of outcome? Or does a policy
fal somewhere in the middie?

Finally, it & interesting that despite the conflicts affirmative action creates,
countries still seek these programs as a solution for redstributing resources. Maybe this is
because the alternative of no programs presents an ever-bleaker problem. This is what
makes studying other countries in this research intriguing. Certainly these countries have
met with oppaosition to their programs. How they deal with this opposition and more
importantly, how can we learn from it?

16



CHAPTER2

Literature Review

introduction

The concept of affirmative action in higher education draws strong emotions and
this is reflected in the literature currently available on the topic. As a result, works on the
subject are mired in personal emotion and empirical data is sometimes twisted.
Unfortunately, this only convolutes discussions of affirmative action and its value to
those it & meart t0 help. Few works have taken on affimative action a face value, and
fewer still have studied higher education affirmative action programs overseas in order to
improve our understanding ofthe policy here in the United States.
Review of Literature by Academics, Sociologists, and Political Scientists

The 1990s saw an explosion of literature regarding affirmative action. Both
proponents and opponents of affirmative action put forth works which espoused both the
necessity and unconstitutional nature of the program Yet some works stand out and
should be noted i a discussion of affirmative action here in this thesis.

First there i William G. Bowen and Derek Bok’s much-celebrated boaok, The
Shape of the River: Long Term Consequences of Considering Race in College and
University Admissions (Bowen, W.G. and Bok, D., 2000). This volume takes & look a the
issue of affirmative action in higher education by using hard evidence and not just

ideology to make its arguments. The former university administrators use empirical data
17



to justify their point of maintaining preference policies in higher education. In their study,
the authars examined the admissions policies and admissions records of 18 U.S.
universities and tracked 4,500 minority graduates who benefited from affirnative action
policies (Harling, 2000). The evidence provided a good look at how policies have
benefited minarities in the long term.

Other authors have Weighed in on the affirmative action debate as well with
empirical data to offer solutions to mend the program in regards to higher education. One
such book is Princeton University professor, Dalton Conley’s Being Rlack, Living in the
Red (1998). In the book, Conley investigates how well class-based policies would benefit
university admissions. First, Conley bases his methodology around the concept of wealth
held by whites and blacks instead of socio-economic background, which is normally
measured by income and occupationa! prestige. What he finds is startling. He writes that
while poorer whites may benefit from class-based affirmative action, it would be a
disaster far lower and middle-class blacks (Boyd, 2000). This is because on paper while
the income of some poorer whites would be lower than middle class blacks, when income
and net worth are tallied the wealth of even poorer whites are higher than that of middie
dass blacks (Conley, 1998). As only income and not net-worth would be counted as part
of class based affirmative action program, many blacks would be shut out of positions a
universities even though their “income” on the surface would appear higher than poorer
white students.

Studies of affirmative action programs abroad usually focus on one or two

countries or multi-country studies in specific circumstances. Before the end of apartheid,
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a wave of studies compared affirmative action programs internationally in order o aid
South African lawmakers. A notable one is, South African doctoral éandidaté Moltin
Pascka Ncholo's (1994) dissertation entitled, The ideas of Equality and A ffirmative
Action in the Context of Bills of Rights with Special Reference © a Post-Apartheid South
Africa The work does an impressive job of comparing the benefits and detriments of
overal affirmative action programs in numerous African countries as well as the United

V- -—

States and India in order © provide a blueprint for South African lawmakers

Beverly Lindsey’s (1997) article, Toward Conceptual, Policy, and Programmafic
Frameworks of Affirmative Action in South African Universities examines and compares
the concepts and goals of affirmative action in the U.S. and South Africa However, the
work is more slanted towards the South Aftican interpretation of the law, as it examines
the positions of the government through government documents and policy papers.
Finally, 2 ako presents a case study of affirmative action policies by investigating its use
a four South African universities. In doing so Lindsey looks for institutional changes at
these universities because of the law.

Other works focus on one country specifically such as the informative essay, Why
There is No Affirmatiye Action in Great Britain (1998) by American Steven M. Teles of
Brandeis University. This article discusses Britain’s concept of positive action, which
does not call for quotas of set asides © promote equity in employment and education, but
promotes the concept of employment training and targeted job advertising in highly
concentrated minority areas. Teles argues that Britain developed this rather colorblind

policy for cultural and institutional factors. He further points out that modeling Britain’s
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programs in the U.S. is a possible solution for American policymakers. Teles expands his -
wark on this subject in the tipcoming compilation” of essays called Coldr Lines:
Affirmative Action, Immigration, and Civil Rights Options for Americg (Skretny, 2001).

Another work studying affirmative action in Britain'is Leone Burton’s (1993)
Manggement, “Race” and Gender An Unlikely Alliance This study looks at the
occupational and educational achievement of 39 women and minority females in Brtigh
educational institutions. These women have all achieved senior management positions,

The study investigates their journey to this .level of management and also concludes that
many British institutions have failed to implement policies and strategies that address
underrepresented groups.

Studies of India’s affirmative action programmes have also a-crppe& up recently.
These focus mostly on how affirmative action policies have affecied the so calied = ~
backwards ctasses. One interesting essay i Sujit Raman’s (1999) Caste in Stone, in
which the author labels affirmative action programs in India as a colossal failure for
minorities.

One article comparing both India and the United Staté’s affirmative action’
programs is Sunifa Parikh’s (1996) Tl Supreine Coun, Tivil Rights, fnd Preferefice
Policies; Judicial Decision Making Processes in the United Sigtes and India. This essay
does a comparative analysis of both the U.S. and the Indian Supreme Courts® roles in
affirmative action policies. It claims that there are many similarities in the development

of these pdlicies in the two coumries.



As the reader can see, none of these documents attack the concept of affirmative
action solutions for the U.S. from the perspective of a mullinational comparative study.
Only Teles takes a practical ook at international equality of opportunity programs for
use by the United States. One wonders what kind of picture we can gain through case
studies of numerous countries i regards to affirmative action in higher education. We
could learn the best conditions for setting up and maintaining affirmative action
programs. Or at worst, the experiences of these countries can provide a blueprint ofhow
to avoid the failure of these programs. That is the purpose ofthis study, to not onlydraw
on the works mentioned above but to add 10 the body of literature on affirmative action
in regards 10 higher education. Observing our neighbors and how they deal with

distribution of resources can be a huge benefit to policymakers in the United States.
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CHAPTER3

Methodology

Introduction

The following section outlmes the methodology t© be used to conduct the study.
Firsy, there is a brief discussion of the research questions involved, the research question
asd the small operational questions that arise from it. Then the methodolegy of the study
will be discussed, which includes a justification for its choice. Abo discussed & how and
why the countries being studied were chosen as well as information on data collection

and analysis.

Discussion of the Study Obijective and Research Questions
Altheugh a discussion of the purpose of this study and its theoretical framework
was related 1o the reader in Chapter 1, it s necessary © take a more in-depth view of the

methodology here.

Objectives of the Study

The objectives of the study are:

» To study preferential policies abroad in order t provide policy and
implementation options fir the United States’ ailing affirmative action programs.

» To study the success of these affirmative action programs in distributing resources
10 minorities.

» To discover what factors determine the success and failure of these programs by
investigating the roles of research criteria, such as the rationale for creating the
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m' . the structure and implementation of the policy and #ts perception by the

The research question guiding the study asks if equality of opportunity measures

can be successfil in increasing enrollment and hiring numbers of minorities?

Research Criteris

Within this study the following research criteria will be investigated in order to help
answer the central research question guiding this thesis. These research cnteria were
chosen to determine what role they play m the success or fadure of preference policies.

* (a) The reason for the initiation o the palicy

* (b.) The policy’s structure

* {c.) Implementation of the policy

= (d.) The perception of the policy by the public

Studying the reason for the initiation of the policy is important since using redress as
a rationale for affirmative action in the U.S. s so volatile. How have other countnies dealt
with such a delicate wopic in their policies? This is especially poignant since time
diminishes the strength of arguments like redress for preference policies.

Investigating the policy’s structure will help determine what types of language are

needed to make a legally compelling document and whether policies are betier
enforceable when structured as one law. Examining implementation of preference

policies will show how universities actually fulfll their obligation to enact state created

policies.



Public opinion fs important to get a feel for how the general public respond to the
prefesence programs created in their countries. Negative public opinion can break even
the most successful preference program In examining public opinion, & is possible to
investigate how countries respond t negative public opinion that threatens the kfe of
their preference programs.

The author ako proposes that while these research criteria can play a significant
role regarding the success of preference policies on their own, sometimes the research
criteria work in combination with each other 0 create varying results. For example, the
rationale for the policy is directly linked to the public’s perception of the policy. In the
U.S., redress for slavery remains the primary rationale for preference policies in the
country. However, it & a rationale mired in conflict and controversy. The negative public
opinions of whites regarding affirmative action directly correlates t the idea of the
policy providing redress fur slavery. Of course, this sets up the idea that if the rationale
for preference policies is not redress perhaps there will also be a correlating decline in
backlash by the public against the policy. This could be very intriguing from the U.S.
perspective. One could ako argue that the structure of the law and its enforceability play
a role in how well it can be implemented. So while the research criteria are being
investigated separately, they do play on each other from time to time.

The thesis also looks at the larger theoretical question of whether prefer ential
policies are a viable solution to distribute resources in multicultural societies. By looking
at the success and of failure of these programs to distribute resources (in this case higher

education and higher education jobs) t minorities, we can look at the policy’s viability.
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The measuring guideline chosen to guide this thesis will be done by comparing if
the percentage of minorities enrolled in and employed in higher education i at least at
parity to their percentage of their country’s population. Success was measured as those
programs where the percentage of minority students enrolled in higher education were
over represented or greater than their percentage to the population. Preference policies
were deemed unsuccessful if the percentage of the country’s minofity student population
were under represented or less than their percentage to the general population. The
importance of this measuring tool i to see if panty by minorities in education was
achieved in these countries. It also provides a way 10 determine if the policies have truly

benefited minorities m gaining higher education opportunities.

— - e

Operational Quesiions

The objectives and research question ako provide a smaller set of operational
questions that can be used to produce findings for the study and answer the larger
theoretical question. These smaller operational questions are what were actually
researched and measured in order to determine what policies, or elements of policies
should be duplicated in the United States.

\. Have the preferential policies being used by the countries studied put more
minorities in universilies as students and facuity? This can be studied by looking
ai the enrollment numbers of minorities in universities afier the inception of the
affirmative action program. Has the number of students and minority faculty

increased?
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2 What fadors help determine the success or failure of preferential policy
programs? This-can be studied-by-examining theresearch criteria and any
unintended results which may be discovered during the research process.

The rationale for initiation of a preferential policy. This will be studied by doing
a historical-and cultural analysis of the country’s relationship with minorities,
leading up to the policy’s inception.

The policy's structure This will be_gesearched by doing a textual analysis of'the
country’s affirmative action policies and legislation.

Implementation of the policy. This will be researched by looking at the methods
universities-and policy. makers use 1o increase diversity on campus and attract
minority students and faculty.

Perception by the public. This will be researched by reviewing the dissenting
literature on affirmative action policies in the country as well as news reports and

public.opinion pells——
Mcihods To Be Useq

This thesis is & multi-country comparative research study. It will create case
studies of preferential policies in the countries of Great Britain, India, South Africa and
the United States from bibliographic material already in existence. It will incorporate a
mix of both quantitative and qualititalive data in order to achieve its results. The types of
operational research questions being analyzed justify this mix of research materials.
Qualitative methods will be engaged to analyze historical, legal and academic documents

in order to analyze the research criteria.

Coungries Studied
The three countries 10 be studied for this research, Great Britain, India and South

Africa were chosen for three reasons. First, they are al English-speaking countnies,
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which makes finding and interpreting the research data easier. Second, the countries
come from both the developed and developing world. This allows us to look at solutions
from different points of views Also, & facilitates the idea that solutions for problems are
nae just to be found in the developed world We can learn a lot from our developing
neighbors. Third, the countries have all enacted preferential policies that are in different”
stages of development. India, like the U.S. has one of the oldest policies and Great
Britain and South Africa are among the youngest of the countries studied. By studying
countries a different stages of implementation, we can see if' there are perhaps growing

pains problems associated with these policies.

Data Collection .

Data for both the quantitative and qualitative aspects will be collected from a
variety of sources. Quantitative statistics on education enrollment and hiring will be
collected from the national departments of education of each country studied and journal'
articles. Qualititative data, such as texts of affimative action faws and legislation, texts
from international education conferences, journals, books, university and government

documents will ako be collected from library and Internet searches

Data Analysis
Once the data is collected, textual analysis of preference policy legislation,
university documents and journal articles will be engaged in arder to determine what has

taken place in the countries studied. Once data is analyzed individually by couatry, we
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will see how expernences compare for all three countries studied to see if patterns arise in
how they deal with affirmative action. Once the research criteria are analyzed for
meaning they will ako be evaluated using the measurement guidelines.

— Em— —

Data Evaluation
We will evaluate the data coliected by looking to see how well the preference

policies increased the number of minorities on campus. ‘This will be done by using the
measurement guidelines discussed earlier. We wil also look 1o see how well the policies
stood up o legal challenges By evaluating the data collected in this way, we can create
case studies for the countries and discern best practices for the United States
Limitationg

k must be recognized that there are some limitations when doing a study of this
nature. One limitation is that the study was not created in an epistemological framework
where a hypothesis and variables were tested to create first hand data. Even though the
study does not create primary data, it does use quantitative resources such as enroliment
statistics.

Indeed, the relevant importance of the research study for the author i in
investigating and reporting on different preference programs internationally. Despite the
research design, this study is still a valuable proposition since U.S. universities are

looking for preference programs Which promote diversity and are legally sound.



Therefore, the purpose of the study i still important even ifit cannot be tested through a
hypothesis and variables asa quantitative study.

Also, since the social-historical backgrounds of the countries are not the same,
the situations of each country are not truly comparable However, smce the study s
looking at the different ways in which countries create, enact and implement preference
policies, i is still possible to find relevance in the findings for U.S. policy makers and
universities. For example, Great Britain does not have the hiztory of slavery with
minorities in its country. Therefore, the impetus far #s preference policies are dfferent
and cannat be readily compared with the situation in the United States However, this
makes studying the two different styles of preference poficies interesting since Great
Britain does not focus on race in the same manner that the US. does Instead, Great
Britain is more focused on class issues, which means that the U.S. may be able to
duplicate their programs at home.

Finally, another limitation of the study is that the educational systems of the
countries studied are different and this poses a problem in comparing the preference
programs universities create. While its true that the educational sysems are different, the
focus of research in the study is on the diversity programs themselves and whether they
can be duplicated by U.S. universities, not the education system of the country. When
differences in the educational system make duplication of successful preference programs
difficult, this will be noted along with examples of how the programs can be tailored to

the U S. educational experience



Language also creates aprobleﬁshwawcanalgueﬁwmm;;dm used
in the thesis and because different countries use varying terms fix their preference
policies. There is also trouble in determining what under or over representation of
minorities is meant 0 entail regarding admissions in higher education, It i not the
author’s wish to determine what percentage of the student population minorities should
occupy above their general -pefccnta.ge in the population. Instead, i & the author’s interest
to establish f preference policies help minorities o & least achieve parity between their
representation in the general population and higher education.

Finally, it can be argued that equality of opportunity style measures like training
programs could aiso be listed as equality of outcome programs. This is especially true
when they are used to increase the number of mi:wﬁtl'es in employment and education as
a remedy to past discrimination. Therefore, it sh.ould be noted that at times there & an

overiap between the two types of preference programs.



CHAPTER4

The US. Experience with Affirmative Action

Introduction

So how did US. affirmative action policies in higher education deteriorate into
such a state of crisis? Its not as if the entire country woke up one morning and decided to
abolish these polictes. Ther tack in popularity or demise & not the act of a single
presidential administration. The symptoms of retrenchment concerning affimative action
in higher education were slow in coming, the result of the progress of munorities in
attaining higiaer education and aies of reverse discrimination by whites. This chapter
tnes to give a histonical overview of affirmative action and its turbulent history i the
United States. Having such knowledge of the U.S. experience will help the reader to
understand the situation here in regards © affirmative action and why investigating the

preference palicies of our overseas neighbors is so necessary.

- R [ = = - - - - -

Since affirmative action in the United States was not borne out of the Constitution
or one specific, all inclusive faw, & 15 necessary to study the environment m wiuch & was
created and the legislative documents leading up to its birth From an education -
perspestive, it was not until the 1950s with the caso of Brown v, Board of Education
(1954) that the concept of segregation and in same ways affirmative action was dealt with

i the United States. With this case, segregation of public schools ended, setting the stage
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for the formation of desegregation policies in other areas. AS the time of the ruling, Chief
Justice Earl Warren wrote in the opinion of the Court that, “the doctrine of ‘separate but
equal’ has no place Separale educational facilities are inherently unequal (AUAA,
1997). As a result of this legislation, enroliment of blacks in U.5. colleges rose to over
49°/ a year later n 1955. (ACLU, 2000)

Brown v. Board of Education (1954) was the legal momentum needed Yo fuel an
overhaul of current government policies, which barred the door $o progress for blacks in
the United States. As a result, the 1960s saw the birth of the Civil Rights movement in
this country and the call far equality in jobs, housing and education. At this time
affirmative action was a fuzzy concept. President John F. Kennedy, who was the first
president to use the term ‘affrative action’, pictured this preference policy as a way to
provide special apprenticeships and training programs far blacks (AUAA, 1997).
Kennedy justified this type of action by saymg that, “even the complete elimination of
racial discrimination in employment - a goal toward which this nation must sirive - will
not put a single unemployed Negro o wark unless he has the skills required (AUAA,
1997).

While he did not live to see this type of affirmative action legislation passed,
Kennedy did enact Executive Order 10952 (AUAA, 1997). This would be the fist ina
string of executive orders making up affirmative action law in the United States. This
particutar executive arder called for the creation of the Equal Employment Opportunity
Commission (EEOC). It mandated that government contractors financed with federal

funds, “take affirmative action to ensure thal applicants are employed, and employees are
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treated during their employment, withour regard © race, créed, color or national origin
(AUAA, 1997).

& was up 0 Lyndon B. Johnson to take up the mante of Kennedy’s Civil Rights
vision, which included affirmative action. in a speech to Howard University he stated:

You do nax take a man who for years has been hobbled by

chaing, liberat¢ him, bring him to the starting line of a race,

saying, “you are free to compete with all the others," and

stilf justly believe you have been completely fair

| (AUAA, 1997)

Here, Johnson feeks it s necessary to make up for the disparities suffered by blacks so
they can compete equally with whites Johnson added on to affirmative action legislation
in the U.S. by tssuing Executive Order 11246. This order placed responsibility for
affimative action programs with the Dcpartmeﬁt of Labor (AUAA, 1997). However,
Johnson's administration is best known far passing the Civil Rights Act of 1964, which
ended discrimination and segregation in various public and private settings. These
included:

« Title Il of the Act which prohibited discrimination in privately-owned facilities
open t0 the public
« Tile VI which outlawed discrimination in federally-funded programs
« Title VII which prohibited discrimination by both private and public employers
' (AUAA, 1997)

L

This was a msjor victory for ﬁroponents of affirmative action, and led the way for equal

acoess to employment for blacks and minorities in the United States,



" President Nixon also added on to the now lengthening string of affirmative action
laws with his Philadelphia Order, which presented ‘goals and timetables,” for the
construction industry to initiate equal employment opportunities for minorities. This
important.to note in regards to current arguments on affirmative action, since the 1978
Bakke decision deemed the use of quotas in admissions illegal. In regards to higher
education & is ako important to state that by 1969, the number of blacks enrolled in

higher education was about 7.8% (ACLU, 2000).

Ratiguale for the Policy

In looking at the rationale for affirmative action in the U.S ., one is left with a long
list of reasons for initiating the policy. The first and most dominant is that affirmative
action serves as redress for the effects of slavery and the Jim Crow laws that lasted
through the middle of the 20" century. Another dominant rationale is that affirmative
action is meart to discourage and eliminate discrimination so that minorities could take
their rightful places in society. By giving minorities more opportunities in the workplace
and on campus, change can occur. Another reason evident in the thinking of Presidents
Kennedy and Johnsen s in allowing minorities to reach their full potential They both
realized that in order to compete fully with whites, minorities would need special
trainifig, Mot because they were wferior but because they were not exposed to the same
advantages economically and educationally that whites enjoyed.

Today in the U.S., the first rationale for affirmative action is reviled as reverse

discrimination. The second rationale does not seem to merit much action either, as many
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Amerxans feel discrimination i a thing of the past However, that is extoneous since
discrimination still exists, just in a much subtler form. Discrimination is institutionalized
in employment and education i such a way that it is present but not abways readily
visible. kt can be argued that special traming is needed for minonties to compete equally
with whites due to the economic and educational disparities experienced by minorities in
the country. Here, training not only refers fo specific job training, but ako includes the
artainment of higher education in order to land a better job.

Having redress form the main rationale for affirmative action in the US, is
extremely dangcmys to the health of the policy. This rationale bas had a negative impact
on pubdlic opinion of the policy and mired it in such vitriolic atiacks by opponents that it
is necessary > determine if it i possible to shift focus w another rationale which is more
appropriate to the goals and needs of minorities today. Such a rationale would have t be
one that does not carry the stigma of being a punishment to whites today. This is
something that the experience of other countries can teach us, since they may use other
rationales that are still relevant 1o the U.S. situation. More on this topic is discussed from

the public opinion side of the argument later in the chapter.

The Structure of U.S, Affirmative Action Laws

When it comes to policy stnucture, a major problem with U S. affirmative action
policies are that they are the result of a long string of presidential executive orders, the
Civil Rights Act of 1964 and court decisions. There has never been “one” affirmative

action law. Why this & may forever be a mystery, but & & dear from the outset that when
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Presidents Kennedy and Johnson spoke of affirmative action in the 1960s they did not
have a clear understanding themselves of what the policy would entail. } was never
clearly defined n the context of what exactly affirmative action is and what it i3 supposed
to do. This is why as J. D. Skretny points out, “in the context of civil rights enforcement
[affirmative action] can be characterized as lacking in clarity, careful planning and
analysis (Skretny, 1998).”

So while employers were encouraged not to discriminate and to take affirmative
action, in hiring and training minorities (in the 1960s namely blacks), there was not a
clear understanding of how 1o achieve this. When examples of affirmative action were
listed, they were mostly as a response 1o the restrictive im Crow laws of the South.
These examples of affirmative action included the elimination of colored washrooms,
cafeterias etc (Skretny, 1998). However, Skretny points out that:

Some of the stronger recommendations reveal both surprising

differences with later beliefs about the nature of discrimination

and awareness of the taboo nature of race consciousness and

preferences. For example [one recommendation) allowed

non-minority inclusion ‘Seek, employ and develop minority

group personnel as well as others, in white collar classifications

to insure the beg talents and abilities of the nation’s manpower
resources are utilized most advantageously.”

(1998)
The structure of affirmative action in the U.S. means that & & confusing not only to
observers and citizens, but to employers and universities enacting admissions policies.
What is needed here i a clear direction and structure for affirmatwe action policy,
especially in regards to higher education. Clearer structure and understanding of the law

will make & stronger and more enforceable. Studying the structure of policies overseas
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therefore offer U.S. universities and policymakers the opportunities to duplicate and
model policy after other successful programs.

e ]  — — - L — F O —

Enforceability of Affirmative Action Legisiation in Regards to Higher Education

As mentioned earlier, 1978 saw the case of the Regents of the University of |
Califorpia v. Bakke in the Supreme Court. This pivotal case set the tone for future
affirmative action policies regarding higher education admissions and encollment. In this
case, Bakke argued that he was denied entrance into the medical schodl a the University
of California in favor of r min.E)n'ty students with lower scores than his (University of
California v. Bakke 1978; Ncholo, 1994). The court ruled that the use of quotas to admit
minorities were unconstitutional. They stated further that, remedying social injustice and
discrimination, “does not justify the use of classifications, ;vhich impose disadvantages
upon other persons who bear no responsibility for the harm (Ncholo,1994) 7

However, in a rather contradictory fashion, the ruling also stated that race could
be used as a factor when considering students for admission (ACLU, 2000). As stated
earlier Justice Powell when writing his opinion ako stated, “the attainment of a diverse
student body ... clearly is a constitutionally permissible goal for an institution of higher
education (Jacobs, 1998).” Tlm means that while ;miversities cannot use redress for
discrimination as rationale for .their preference policies in admissions, sceking a more
diverse student body i permissible and constitutional This case is important to the
literature on affirmative action because it also puts forth the idea that, “there must be

proof of constitutional or statutory violations for affirmative action tw stand (Ncholo,
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1994) & is also important because it shows the narrow margin universities have to work
with in creating affirmative action policy. Universities can consider race in admissions

but not use quotas. Their rationale can include diversity as based on the First Amendment
but cannot be redress for slavery. However, & university can justify their use of
affirmative action in order, “to compensate for its own prior discrimination against the
minority group to which the applicant belonged (Gray III, 1999).”

The 1980s and 1990s saw the greatest movement and backlash towards higher
education affirmative action programs. In the past two years, at least 13 state legislatures
have proposed legislation rescinding afficmative action measures (Gray III, 1999). The
state of Washington passed a law barring public colleges and universities from using
racial preferences in admissions, hiring and the awarding of contracts mn 1998 (Gray IIl,
1999). In May of that same year, Congress rejected an amendment to the Higher
Education Act, which would have prohibited public colleges and universities from
considering race, gender, color and national origin in admissions (Gray III, 1999).

In 1995 the Hopwood v. University of Texas Law School (1995) case overtumed
the idea of diversity being a8 compelling reason for race based preference policies. The
case also outlawed using different test scores and criteriz for admitting White, African
American and Hispanic students at the University of Texas. After the ruling, minority
enrollments in the school decreased by 88% for blacks and 64% far Latinos (ACLU,
2000). Other states followed suit, and California soon saw Proposition 209 pass, which
abolished affirmative action programs at its state university, the largest in the country. In

fact, California is now seeking other ways to bring minorities to its state universities. It is
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no surprise that recent considerations by the University of California to drop the use of
SAT scores in admissions is a way to go around Proposition 209.

This backlash against affirmative action in the U.S. coincided with the highest
enroltment rates by blacks in higher education. Blacks enrolled in universities reached
11% in 1990, which was in proportion to the percentage of blacks in the United States at
that time (ACLU, 2000). Minority faculty numbers only stand at 92% on U.S. campuses
(California Newsreel, 2002). Because o these enrollment numbers, some opponents of
affirmative action fed that preference policies at universities have done their job and now
need to end. Unfortunately, the reality of what happens when these policies are rescinded
is evidenced by the drop in minority enroliment at California’s public universities. After
Proposition 209 only 2% o all applicants admitted to the University of California at
Berkley were Aftican American (Gray ITI, 1999). At UCLA, admission of African
Americans dropped 43% between the fal of 1997 and 1998 (Gray III, 1999). At the
graduate level, the numbers are even worse. After the Hopwood decision, the University
of Texas® Law School admitted only 7 African American students (Gray III, 1999). Only
4 enrolled out of a body of 502 accepted students (Gray III, 1999). Such drops
nationwide would be detrimental not only minority students but to the university system
as a whole.

— e —

Implementation of Affirmative Action Programs by Universities
This thesis has looked a the development and history of affirmative action

programs enacted by Presidents Kennedy, Johnson and Nixon. However, these Executive

39



Orders and laws only apply to the hiring and promotion of minorities by the federal
government. When & comes o higher education, U.S. colleges and universities have
enacted such policies voluntarily (Gray III, 1999). In extending affirmative action
principles to their own admissions standards, colleges and universities began to use race
and gender as admissions criteria. This was in addition to other admissions criteria hike
test scores, grades, special talent, geographic origin, and alumni legacy (Gray 11, 1999).
Alumni legacy presents an interesting criteria as proponents of affirmative action feel this
admissions criteria has always favored whites and in particular white men in gaining
admissions over other qualified students whose famidy did not attend that particular
university. Before the Bakke and Hopwood rulings respectively, universities sometimes
used quotas, two track admissions as well as diff erent admissions scoring systems for
minorities students.

Universities using these measures did see increased numbers of minorities
enrolling as freshmen and graduate students. The measures were even more successful -
when used in combination with financial ail and heavy minority recruitment efforts. For
example, the number of African-American students enrolled as first time freshmen
increased from 102% in 1976 to 11.3% in 1996 (Gray I, 1999). Such increases were
also seen at traditionally' white universities where African-American enrollments
increased by 36% in the same time period. Even at prestigious universities affirmative
action programs helped raise Afiican-American enrollments by 24% at Harvard, 68% at

the University of California & Berkley and 9% a the University of Texas at Austin



(Gray 11, 1999). Ofcourse the unsure future of affirmative action will see these numbers
unravel unkss alternative prefirence policies can be implemented.

After the hostile legal atmosphere surroundings preference policies, universities
are now looking for ways to create and implement programs which are constitutional,
equitable and stif! proyide for increased access and diversity of minosities. Some
universities, like the University of Wisconsin, are dismantling preference policies that use
quotas befare they can be challenged in court (Selingo, 1999). These universities are
investigating the use of what could be called equality of opportunity programs.

In the case of the University of Wisconsin, such efforts include recruiting
qualified minosity students through models comparable to how they recruit student
athletes and raksing money from private sources to provide increased financial aid to
students (S¢lingo, 1999). This i important smce not using public money will allow 2
university to award race based scholarships without having them be challenged legally.

The University of Wisconsin is also expanding pre-college programs as far back
as elementary schoal (Selingo, 1999). The trend of partnering with schodls and low
income communities is also on the fise. In many programs, colleges work with low
income communities to improve curriculum in grades K-12 with the intention of
preparing students so they can better compete for admissions siots. For example, the
educational program When Gown Meets Town is a collaboration between the Worcester
Schaodl District in Massachusetts and (lark University. The school district sets up a

school running the When Gown Meets Town project and for every student who enters the
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school, completes the educational program and passes Clark University’s admissions
requirements, they can receive free tuition at Clark (DiversityWeb, n.d.).

Other initiatives include efforts to put less emphasis an standardized test scores
and more focs on non-cognitive admissions criteria. These non-cognitive indicators
were developed to help admit more minority law school students. Students get points for
having an idea of self concept, realistic self appraisal, long range goals, availability of a
strong suppott system, leadership, community service, and a demonstrated jegal interest
(Brown, S.E. and Marenco, E, Jr,, 1980).

Universities have also enacted initiatives to replace quotas in hiring faculty as
well. These efforts also embrace the idea of equality of opportunity measures.
Georgetown University uses a variety of equality of opportunity ideas to hire more
minority faculty, including targeted job piscements in pubications fike Black Issues in
Higher Fducation and asking for nominations from senior minority faculty, area
organizations and professional associations (Georgetown University, n.d.).

Other initiatives include The Future Black Faculty Database which was created by
the Black Graduate Engineering and Science Department of UC Berkley. This database
contains information on biack educational professionals, doctoral candidates and graduate
students who are seeking careers in higher education (DiversityWeb, nd.). An
independent organization, the Compact for Faculty Diversity & a partnership berween
three different higher educational regional boards. Universities belonging to the Compact

have developed finandial aid, mentoring programs, and training for effective teaching,
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These initiatives are all aimed at increasing minority faculty at universities supporting the

program (DiversityWeb, n.d.).

Public Opipion of the Policy in the LS.

There are two reasons why public opinion of affirmative action in the U.S. is so
tow. First, as discussed earlier, many whites do not see discrimination as a barrier (o the
education and employment of minorities in this country (Skretny, 200 1). The other reason
is that many people see affirmative action as the payment o blacks far slavery. These
arguments have been used repeatedly in the literature of affirmative action Oppt;nents,
especially those who claim that white men have been the unintended victims of
affirmative action i the United States.

Opinion polls show that the perception of whites as the unintended victims of
affirmative action is a very real threat to the policy. 70% of whites fek affirmative action
laws were hurting them (Jacobs, 1998). However, putting this statistic into perspective
the revelation that only 7% reported 10 have specifically been hurt by the law and only
16% stated that they knew another white person who had been hurt by i (Jacobs, 1998).

This shows that while only 7% of whites polled felt that the law had hurt them,
over W% perceived the law was hurting them. This is most likely due to the negative
attacks against the poticy. Reducing the fear whites feel about affirmative action is

essential if the policy is going to survive i the United States.



CHAPTERS

Great Britain

latreduction

The inclusion of Great Britain in this study may seem puzzling at first to the
casual observer. Afier all, as many would point cut, Grea Britain does not have any
afficmative action policies. Wh:h t might be tnue that Great Britain does not have U.S.
style affirmative action programs with its set asides and quotas for employment, they
have created a preference policy called positive action. Positive action is a program that
allows employers to provide training programs for minorities that are under-represented
in their organization so they may compete equally with whites for jobs Completing the
training is no guarantee of a job Positive action also does not allow hiring qualified
minorities over other able candidates in the aame of diversity. Provisions for positive

action are contained n the Race Relations Act which ts described in depth below.

The Race Relgtions Act of 1976

The Race Relations Act of 1976 came into effect on June 13, 1977. In addition to
making discrimination iflegal, £ also called far the establishment of the Commission for
Racial Equality (CRE) “to help enfarce legislation and w0 promote equality of opportunity
and good relations between peoples of different racial groups generally” (Guide to the.
Race Relations Act). The Race Relations Act of 1976 states that it is illegal if:

A person discriminates against another in any circumstances relevarg fr the
purposes of any provision of this Act -
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{(a) on racial grounds he treats thit other less favourably than he treats or
would treat other persons; or

(b) he applies to that other a requirement or condition
which he applies or would apply equally to persons not of thesame

racial group
(Race Relations Act, 1977)
This type of provision s enacted not only to end past and present discnmination,
but also to ensure that reverse discrimination s not enacled either. This sentiment

is carried further in the education section of the Race Relations Act in which Part

I, Article 17 states

It is unlawful, in relation to an educational establishment for a
person indicated in relation to the establishment to discriminate

against a person-

(i) (a) n the terms on which it offers to admit him 1o
the establishment as a pupil

Therefore, according to the Race Relations Act, it 5 unfawful to discriminate agamst
someone in terms of admission t0 an educational establishment. This means it is also
untawful to admit a student over another student because ofhis or her race

So, how does Great Britain engage in allowing disenfranchised minorities access
to jobs and education when the Race Relations Act makes such preferential treatment

illegal? One way s through “positive action™ In Part VI, Article 35, the Act states that

Nothing in Parts II to Parts IV shall render unlawful any act
done in affording persons of & particutar racial group access
to facilities or services to meet the special needs of persons
of that group in regard to their education, training or
welfare, or any ancillary benefit

{Race Relations Act, 1977)
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This section of the aw would legally allow for some special treatment by employers or
educators. Unfortunately, the Act does not state what constitutes a “special need”, but &
i5 clear that positive action & not meant © be outright reverse discrimination. According
to the Guide to the Race Relations Act (n.d.):

“The Act does not permit ‘reverse discrimination” for example,

& & unlawful 1o discriminate in favour of a person of a particular

racial group i recruitment or promotion on the grounds that members

of that group have i the past suffered from adverse discrimination and

should be given the chance to 'catch up'
There are abo guidelines within the Race Relations Act for using positive action, helping

to curb its abuse. For example, employers can engage in positive action, but only if:

At any time within the previous 12 months there were no person of
a particular racial group doing particular work at a particular
establishment, or the proportion of persons of that racial group
among those doing that work at that establishment was smal i
comparison with the proportion of that group among either:

(a) all those employed at the establishment; or

(c) the population of the area from which the employer normally
recruits for work at the establishment.

(Race Relations Act, 1977, Part VI, Article 37)

These guidelines set out the far rules of play (equality of opportunity) when engaging in
positive action and this helps give & a strong structure.

Members of a certain racial group can be hired legitimately over another group
under the “Genuine Occupational Qualification” (GOQ) provision This means that under
certain circumstances, it i not uniawful to hire minorities over whites as long as it

provides a sense of authenticity to a dramatic performance, or the job involves work as a
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artist’s or photographer’s model or at a restaurant where the ethnicity of the person also
lends an ar of authenticity to the place (Race Relations Act, Part 11, Article 2). However,
the law only applies to the above-mentioned areas It is not meant to be an across the

board exemption for the hiring of one racial group over another.

Findings by Research Criteria

Research Criteria (a2): Rationale for the Initiation of the Policy

Great Britain’s laws are based on equality of opportunity, where the emphasis &
on making sure access 1o education and employment are “fairly hid out for use by all
ckizens (Weiner, 1998).” Positiv: action & an equality of opportunity measure even
though i gives preference 10 minorities by training them for employment. While many
could say the line here is blurry, one could argue that positive action still qualifies as an
equality of opportunity measure because & helps minorities get the training they need to
compete farly with whites. It is not a quota system and even upon successful completion
of training programs, minorities are not necessarily hired over whites. They must stil|
eam their position through merit

The raticnale for Grea Britain using equality of opportunity measures i based on
the desire to end past discrimination and as a way to avoid present day discrimination
against all Britons regardiess of race, color or creed Great Britain does not use redress as
a rationale for its policies because its minorities came willingly to the country as

immigrants. As a result, the British feel they do not need preference policies to redress
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past injusticea- Steven Teles (1 998) writes that the British feel they were nice enough o
let these people into their country. “To organize for rights that would be distributed on a
racial basis would be to open oneself up to the chim of holding a group membership
above British citizenship (Teles, 1998).” Therefore, immigrants are fighting for
acceptance. They are forced to afgue for the maintenance of their status as British citizens
rather than the extension of preference policies.

Even though Great Britain does not have the social history of the United States
when it comes to redress of past grievances, it does not mean that their equality of
opportunity measufes are applicable solely to that country. The fact that the country’s
preference policies do not use redress as a rationale may cut down on negative public
opinion. This is something the U.S. can learn from when constructing their own

affirmative action policies and guidefines.

Research Criteria (b): Structure of the Policy

In Great Britain, the Race Relations Act is one ali-encompassing law regarding
discrimination and positive action. The language of the Act outlawing discrimination is
very clear. The guidelines for when an employer can engage in positive action is alkso
helpful in making sure the law i implemented correctly. However, the language |
regarding positive action is open © interpretation. The Act does not define what the
“special needs” of minorities are. Nor does the law give specific examples of positive

action and how it is supposed to be implemented within the law.



Because of these features and because the law is voluntary, it means that different
interpretations of the law can be enacted. This can cause either high levels of creativity or
abuse. Stifl, studies of implementation show that even though the structure and language
of positive action may be vague, employers do not extend the law lo cover positive
discrimination (reverse discrimination in the U S ). British researcher Jonathan Edward
found that “most employers who had some form of positive action policy understood the
difference between positive action and positive discrimination (Teles, 1998).” In fact,
“only three of the one-hundred-one organizations surveyed wrongly used the erm
positive action to cover taking on more minority workers because of racial origin (Teles,
1998).” For British employers, positive action meart little more than effectively
administering a policy of non-discrimination (Teles, 1998).” Examples of positive action
programs initiated from these studies included targeted job advertisements, outreach to
schools, and selting internal targets. L AR —

In regasdsto enforceability, the fimits of positive action have been tested | the
law courts of Great Britain. The recent London Borough of Lambeth v. Commission fix
Racial Equality case tested the limits of the GOQ portion of the Race Relations Act in
regards to positive action. In this lawsuit the CRE sued Lambeth because job
adventisements in the mostly black borough advertised that “in view of the personal
services the post holder will provide the members of the black community” they
considered race 1o be a genuine occupational qualification (Teles, 1998). The CRE felt
that if Lambeth wanted a more racially diverse staff*“they should make sure they were

recruited through mainstream schemes, not by labeling them as “‘special needs™ recruits,

49



which would restrict their subsequent careers and trap them in race specific work (Teles,
1998).” This concept that affirmative action will fimit the job prospects of minorities is a
strong one in Great Britain.

In the end, the court ruled that Lambeth violated the Race Relations Act with their
advertisement. Furthermore the court ruled that, “promoting positive &ction is not one of
the main purposes of the Act. The substance of the Act is to render acts of racial
discrimination unlawful”” The statement put people on notice that the vague nature of the
language m the Race Relations Act regarding positive action would not be flaunted or

stretched to accommodate positive discrimination in the name of group nights.

Research Criteria (c): Implementation of the Policy

The voluntary nature of positive action and equal opportunity programs in Great
Britain makes its implementation Sometimes uneven and in Some places non-existent.
Implementation has been characterized as being the victim of weak policy framing and
weak direction from central government. This has caused what Gaby Weiner calls a .
policy implementation gap. This gap or absence of strong framing at the central
government level has caused employers, universities and individuals to form their own
equal opportunities programs (Weiner, 1998). Weiner states that, “the law is too weak
and difficult to use. Organizations taking positive action arc too few and their goals and
methods too limited ... Policies adopted are seldom implemented (Weiner, 1998).” In

higher education, it was found that younger universities were more committed to



improving diversity on campus while, “older institutions play lip service to equality
issues only (Weiner, 1998).”

Despite these problems lobbed at implementation, statistics show that minorities
are over Fepresented at British universities. Research from the Policy Studies Institute of
the University of Westminster reported, “non-white students account for 15% of those
enrolled m British higher education n comparison to the fact that minorities make up 8%
of the country’s population (Walker, 1999).”" Unfortunately, minorities only held “5.5%
of all academic posts in Great Britain (Walker, 1999)."

One reason for the high number of minorities in higher education stems from the
high concentration of minonities located in Great Britain’s major cities, whose local
universities are attended by the minorities living in that area. So, while local universities
have excessively high percentages, universities in outlying areas of the suburbs or the
country see a lower percentage of minorities. Therefore, many of the country’s prestige
schools like Oxford and Cambridge do not see high numbers of minority students and
faculty on campus,

Swedish university professor Gaby Weiner also states that the overrepresentation
of minorities can be explained because, “the expansion of higher education has resulted
in higher numbers of previously excluded groups, both as students and siaff. This has
been noticeable of new universities, which tend to attract a higher proportion of local
students and to provide a broader range of academic and vocational courses and programs
(Weiner, 1998).” The abolishment of division between universities and polytechnics also

caused a higher influx of minorities as students, faculty and administrators in the early
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1990s (Weiner, 1998). These numbers may level out in coming years. The actual
representation may also be difficult to track since studies in this area are few and far
between

Despite the high aumber of minorities enrolled in higher education, statistics
show that many students from ethnic groups are discriminated against during the
admissions process. Recently, a higher education group in Great Britain “released
statistics showing that black applicants were less fikely than white applicants to be
accepted by British universities (Waker, 1999).” The numbers showed that only 65% of
black applicants Were successful when they applied at universitics while 78% of white
applicants were admitted (Walker, 1999).

These findings in 1999 led to students and teachers calling for a change in the
admissions process. However, the structure of the British higher education system and
lack of political will have aot caused much change in the arca of improving minority
admissions. As Steven Teles explains, this is because:

The institutional structure of British higher education acts as a brake

against granting admissions on a racial basis. British universities

admit students to specific programs, such as medicine, politics, and

literature, rather than the university as a whole, and the critical

admissions decisions are made & the department level, not by a

university wide admissions department. As a result, admissions

decisions are highly decentralized and difficult o influence from

the top.
(Teles, 1998)

On top of this structure, when applicants apply for university admissions they are tracked

by race on the applicants form However, “this part of the form is ton off and used for
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monitoring purposes but is never seen by the admissions tutors who make the relevant
decisions (Teles, 1998).> These two color blind admissions processes put more focus on
the students’ ability in their own ares of study. Students are therefore competing against a
smaller applicant pool and more individual attention can be given to applicant essays, and
past schoolwork than just looking at test scores. However, since race is not considered in
the admissions process one has to wonder & the low number of minorities stem from their
inability to compete with white applicants, because they most likely come from state
schools (What the U.S. would call public schools) or because of some ©rm of
institutional racism?

In addition to the problems minorities fice in admissions, & new class based
debate regarding university admissions & surfacing in Great Britain. This began when it
was alleged that prestige schools ke Oxford and Cambridge routinely denied bright
students admission o their schools simply because they did not come from privileged
backgrounds and public schools (private schools in the U S.). This double standard was
made public when a state school student named Laura Spence was denied entry into
Oxford but went on o receive & full scholarship to study medicine a Harvard University
(BBC News “Leg Up,” 2000). Now elite schools are scrambling to find ways to bring
low-income students on campus with the help of financial backing from government s
an incentive. One way to increase the number of state school students & fo give
preference to students whose families have little to no history of going to college.

Two ideas initiated by the Newcastle University and Dundee University are worth

a closer look Newcastle University used governmeat funds to create the Partners
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Programme, which develops “specially created university places o pupils with no
tradition of going to university (BBC News “Leg Up,” 2000). The university works with
state schools 10 identify bright students who because of their backgrounds may lack the
test scores or background 1o apply to universities. Then over a period of two years, during
what the U.S. would call their junior and senior year they do extra academic work and
attend two, two-week summer schools. At these summer schools they do work ;m math
and the subject area they are interested i applying to university for. During the last
summer session the students must create a subject-based project, which is then graded by
facully in that department. If they pass, they are given points to supplement their A-Level
scores and GNVQ (BBC News “Leg Up,” 2000). In this way, the student 5 test_ed not
only on their testing ability but also on their ability to actually do college level work.

Because the students are graded for their skill i doing college level work in their
subject it adds a level of meritocracy to the admissions process, which can not truly be
gained by test scores alone. The other brilliant point is that it & a colorblind system, one
that would benefit beth able white and minority students. Because the issue here & one of
class and not race i allows for a wider variety of equable solutions that can be replicated
elsewhere.

At Dundee University they have projected their own quota system for getting
lower income students on campus. This quota s in addition to its 13,000 core places
(BBC News Leg Up,” 2000). This was one of the fw equality of outcome measures
using quotas in the country. In all, even though institutions in Great Britain are looking to

increase the oumber of state school students, they are Jooking more towards equality of
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opportunity style measures in lme with the Race Relations Act The university also runs a
access session in the summer. Dr. John Blicharski of Dundee University states that, “The
students that get these offers do extra work and are rigorously assessed for it, and the
departments decide whether or not to make offers to these students in the full knowledge
of all other students who have applied (BBC News “Leg Up,” 2000). So like positive
action in employment, attending the university’s summer session programs before the
application process does not mean you are guaranteed acceptance. Dundee has run this
program for eight years now and has found that at the end of the 1 l-week summer course
and final examination, usually 96% are offered a place at the faculty of their choice (BBC
News “Leg Up,” 2000).

These initiatives show that even though the Race Relations Act doesn’t.
necessarily call for positive action in admissions, universities are finding unique ways 0
bring diversity on campus. The great benefit is that ethnicity i not a factor as to who can
attend these special programs and apply for places, making them highly attractive as

solutions for affirmative action elsewhere.

A — | — — — — —

Employment in Higher Education

While students appear to be over represented in Great Britain's higher education
system according to the author’s measurement guidelines, the same cannot be said for
minority faculty. As noted earlier, only 5.5% of all academic posts were held by
minorities (Walker, 1999). On top of this, “one out of five non-white academics who

responded to a survey said they had experienced discrimination in the job-application or
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promotion process (Walker, 1999).” .While one in four black academics claimed they
faced harassment and were relegat.ed to the bottom of the academic scale (Walker, 1999).

The reasons for such low numbers of minority faculty are that the high numbers
of minority students do not move onto facuky positions. This is because further education
and jobs in medicine are more lucrative financially and because of a lack of minority
faculty role models (Prickett, 1998). Gaby Weiner writes that “i has also been argued
however, that the racism of the labour market rather than the impact of equal
opportunities policies i responsible for keeping black and minoxity ethnic students in
higher education (Weiner, 1998).” Therefore, these students do not go on to faculty work.

Minority academics have found more positions in smaller, lower status
educational institutions such as adult education colleges and local universities because
they are moving faster on equality issues (Weiner, 1998). When minorities do achieve
senior status a universities they “reported feelings of high visibility and isolation; for
instance, by the way they are ‘Watched’ by immediate colleagues and by continual
requests 0 be the token {minority} presence on senior committees (Weiner, 1998).”
Another hazand for both women and minority faculty is that the occupational status of
senior positions diminishes s they fill these posts (Weiner, 1995).

So have there been many positive action programs to assist deserving minority
faculty in moving up the academic ladder? In researching this area, it & disappointing to
realize that while there are numerous articles detaifing the discrimination minotity facuity
experience, fow reports mention implementation of positive action programs to remedy

these situations, In many cases, f2w statistics on minority faculty even exist. Oddly
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enough, wheﬁ positive action programs were implemerted on campuses they wete to
remedy the lack of women chancellors. In this case, The Commission on University
Career Opportunity (CUCO) decided to pick up the slack ofuniversities by “running a
professional development program for eighteen women who hope to become vice-
chancellors in the next five years . The course was so oversubscribed that a second one &
planned (Pricket, 1998).” However, no training programs have been created or offered for

minority facuity seeking vice-chancellor positions.

Research Criteria (d): Perception of the Policy by the Public

Because minority issues are so invisible in Great Britain i is difficult to get an
idea of public perceptions regarding positive action. Perhaps that tells a story iself, that
the British public are satisfied with positive action and do not wish to have the law
expanded. It is far 1o state the lack of backlash against positive action policies stem from
the fact that they are not equality of outcome measures and that they are not based on
concepts of redress.

When there is backlash against British positive action, it is by minorities who
want the policies expanded to include U.S. style measures Their voices are not likely to
be heard unless minorities can gain greater political power. The state d&d respond to cries
that discrimination still lingered on college campuses by students and faculty there. The
CRE has taken up their challenge by distributing a new guide to universities on how ©
develop equal opportunities programs to not only stop discrimination but also seek more

diversity on campus (Weiner, 1998).



Some opinion polls regarding the public v. state school preference system debate
has generated some interesting insight by the British on p'efere_nce policies. A recent
opinion poll conducted for the British newspaper the AMail on Sunday shows that a
majority of Britons fieed Oxbridge institutions do favor public school students but 86%
also felt that students siaould only be admitted due to candidates qualifications (MORI,
2000). 57°% support penalizing universities that do not offer enough places to state school
pupils (MORI, 2000). So the British do feel that merit should top redress of past
discrimination when it comes to preference policies.

Finally, the initiatives mmﬁoned earlier by the University of Newcastle and
Dundee University have also come under fire for creating 8 two tier track systems of
admissions, arguing that by creating spaces specially reserved for state students, they are
“dumbing down” their universities. So & & probable 1 see the affirmative action debate

expand in Great Britain as groups begin to take sides and solutions are created

Conclugion |

Great Britain has enacted equality of opportunity legislation in the fam of
positive action o provide training for minorities so they may compete equally with
whites. Their rationale ful‘ such programs is to end past and present discrimination. The
voluntary nature of the programs means that university commitment to increasing
diversity is spotty at some schools, especially prestige schools like Oxford and
Cambridge. Still minorities were over represented as students at British universities,
whilke numbers of minority faculty fell short of their percentage to the general population.
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It was unclear whether the high numbers of minority students enrolled in higher -
education were due to equality of opportunity programs of to other fictors like the
expansion of the higher education system and high enroliment of minorities in local

urban colleges. Because programs were nat equality of cutcome measures or used
redress as its rationale, therc seemed to be hittle backlash against positive action programs
by whites in the country.

There were also innovative admissions programs enacted by schools and the CRE
which could prove successful to the United States. First, is the guide created by the (RE
which was distributed © colleges to help them illuminate institutional discrimination and
with ideas on how to increase diversity on campus. It is also interesting that schools
created their own summer traming programs where the emphasis was on discovering if a
student could do college level work instead of relying solely on exam scores. Summer
schoot programs where students receive extra admissions or entrance exam points for
successful completion of research could also be duplicated in the United States. These
programs could be operated by the schools or through an independent operator like
Kaplan or the Princeton Review.

The Bnlish also engaged in programs adopted by the U.S. such as training
programs aimed at women to help them achieve vice-chancellor status and targeted job
advertisements. Even though the U.S. has ako engaged in these programs, it might be
worthwhile to investigate further British efforts to learn best practices. Perhaps a clearing
house of information on international preference programs could be adopted. Information

coukd be shared over the Internet for colleges and universities to consult.
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CHAPTERG

Indin

Intreduction

India’s preference policy of reservations was created to undo the damage ofa four
centuries old caste system in Hindu society. Here, caste can be defined as a refined form
of apartheid n Hinduism, where hereditary social divisions were created based on factors
such as wealth, occupation, and geographic location. The caste system, divides Indian
society into Brahmins (scholars-priests), Kshatriyas (warriors-landowness), Vaishyas
(businessmen), Sudras (laborers) and untouchables and backwoods ribes who are outside
of the caste system (Anonymous, 1994).

When India gained independence from British colonial nie, the framers of the
Indian Constitution set ouk to create a system whereby over time members of the
Scheduled Castes and Scheduled Tribes (SC/STs) and later the Other Backward Classes
(OBCs) would be given the opportunity to compete fairly with the forward classes and
take their rightful places in government, business and education. The SC/STs and OBCs
are members of the lower castes or those groups outside the caste system who have been
relegated to specific parts of India and low paying occupations. It was hoped that as the
SC/STs made progress, caste would diminish and disappear, Reservations in Parliament,
public sector jobs and i higher education for the SC/STs and OBCs were created to this
end. In higher education this means that members of the forwan] castes are only allowed

to compete for 50% of all university slots.



Reservations and the Indian Constitution

Through its Fundamental Rights, the Indian Constitution “provides for the
equality of status and opportunity based on the belief that all men are equal without
distinction of religion, race, caste, colour or creed (Ncholo, i994).” Article 14 of the
Constitution declares, “the State shal not deny o any person equality befare the law or
the equal protection of the laws within the territory of India. (Government of India,
1950).” As M.P. Ncholo stata,.“Aniclc 14 ;-)rohibits discrimination n a general way and
guarantees equality befcre the law faor all persons (Ncholo, 1994).”

Article 15 of the Constitution (Government of India, 1950) provides a more
specific view in prohibiting discrimination as it states:

(1) The State shall not discriminate against any citizen. on grounds oaly of
religion, race, caste, sex, place of birth or any of them.

{4) Nothing in this article or in clause (2) of article 29 shall prevent

the State from making any special provision for the advancement

«of any socially and educationally backward classes of citizens or

for the Scheduled Castes and the Scheduled Tribes.

Ncholo (1994) posits that Article 15 is really “a particularized application of Article 14.”
So while the government states that discrimination is illegal in Article 15(2). In Article |
15(4) the Constitution states that nothing can preclude the government from providing
preferential treatment for the SC/STs. One would think this creates a constitutional
conflict sime- the Indian Constitution seeks to give equality to all persons and allows far
preferential treatment in the same breath.

Article 16 is important because i looks at equality of outcome in matters of public

employment. Specifically, Article 16(4) states that
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Nothing in this article shall prevert the State from making any
provision for reservation in matters of promotion to any class or
classes of posts in the services under the State in favour of the
Scheduled Castes and the Scheduled Tribes, which, in the opinion
of the State, are not adequately represented in the services under
the State.

(Government ofIndia, 1950)

However, this article was alko amended twice. Once in 1995 and again 2000, to extend
reservations and to preserve reserved vacancies that are not filled for scheduled castes
and tribes

Article 29 of the Constitution (Government of India, 1950) deals with Cultural
and Educationa! Rights. Specifically, it cans for the protection of interests for minorities.

Article 29(2) states that

No citizen shall be denied admission into any educational
institution maintained by the State or receiving aid out of State

funds on the grounds only of religion, race, caste, language or any

of them.

The problem is that this runs contrary to the government’s commitment to preferential
policies, where lower caste members would be promoted above students from the
forward castes.

In addition to the Fundamental Rights discussed.above, the Indian Constitution
also sets out Directive Principles of State Policy. These principles set out the goals of
government policies. For our purposes we will focus on Arficle 46 under the Directive
Principles, which looks a the promotion of educational and economic interests of the
Scheduled Castes, Scheduled Tribes and other weaker sections. This article states that
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The State shall promote with special care the educational and
economic interests of the weaker sections of the people, and, in
particular, of the Scheduled Castes and the Scheduled Tribes, and
shall protect them from sodal injustice and all forms of
exploitation.

(Government ofIndia Constitution, 1950)

Here the government lays out quite clearly, as & does in the Fundamental Rights, its goal
to provide preferential treatment for lower castes. Unfortunately there is only one
problem with this sentiment. Under Article 37 of the Directive Principles, Article 46 is

not justiciable, Article 37 states that the application of principles contained in this part

Shall not be enforceable by any court, but the principles therein
laid down are nevertheless fundamental i the governance of the
country and it shall be the duty of the State to apply these

principles in making laws.
(Government of India Constitution, 1950)

Thus the Directive Principles were a way to keep the government honest with the people.
Dr. BR. Ambedkar, one of the founding fathers of the Indian Constitution and an
untouchable, fek the Directive Principles would make sure that, “whoever captures power
will not be free to do what he likes with i (Pylee, 1960).”

So which takes precedence under the law, the Fundamental Rights or the
Directive Principles? This was answered in a Supreme Court Ruling in which Justice SR.

Das writes that:

The Directive Principles of State Policy which by Article 37 are
expressly made unenforceable by a court cannot override the
provisions found in Part Il (The Fundamental Rights)The
chapter on Fundamental Righits is sacrosanct and not liable o be
abridged by any legislative or executive act
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(Pylee, 1960)

The idea of the Directive Principles being made enforceable will be a bone of contention
as far as cementing India’s affirmative action laws. In fact, some have tried to create laws

and amendments that would make the Directive Principles justiciable without success.

A i S— - -

Findings by Research Criteria

Research Criteria (8): Reason for the Initiation of the Policy

India’s Constitution deliberately allows for both equality of opportunity and
equality of outcome programs within its framework. Equality of opportunity measures are
needed to put an end to the discrimination SC/STs and OBCs experience even today.
However, the reservations system in India is dearly an equality of outcome program, one
that relies on quotas and set-asides. The rationale behind India’s affirmative action
policies originates from two ideas. First, there is the idea of diminishing caste and giving
those suffering under that system a chance to participate filly in Indian society. Perhaps
this came out of the Indian struggle for equality and independence from British colonial
rule. Second, bringing equality to the lower castes couk a{so be seen as a way to bring
the Indian people together as a fam of nation building. That's why its the framers of the
Indian Constitution and not that the SC/STs themselves who rose up to demand

preferential policies and reservations (Tummala, 1999).! Oddly enough, it was the

! Reservations were a part of Indian govemment even bebre independence The British introduced quotas
for both lower castes and dasses in the hope that the Yisc ofa lower caste elite would serve the principle of
tlivide and ruleand help to solidify British cantrol in India (Kahane, 1995)”
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leaders of the lower castes who opposed the idea of reservations for their own people.
Kansas State University professor, Krishna K Tummala (1999) writes that this
opposition occurred, “partly due to their commitment to democracy and its equality
principle and partly due to some fRar that caste and religious divisions would worsen the
existing social divide”

For the smal minority who protested preferences, Dr. Ambedkar felt that if the
lower castes “accepted majority rule, minorities deserved some safeguards (Tummala,
1999).” He ako added that, ‘mnorities are an explosive force’ with the potential to “blow
up the whole fabric of the state (Tummala, 1999).” Ambedkar seems to suggest here that
minorities are needed from the nation building perspective to participate because if their
needs are ignored they could push for more extreme preferential poiicies or cripple the
government with division during the fragile first years of independence.

With these ileals in mind, the framers of the Indian Constitution made a provision
1o reserve 22.5% of all jobs and admissions slots for members of the SC/STs (Raman,
1999). The percentage used in the reservations was created by determining the proportion
of the SC/STs to the general population (Raman, 1999). It shouid also be noted that
reservations for scheduled castes were only supposed to be a short-term measure lasting
ten years. This has not been the case as evidenced by the numerous amendments

extending the policy”

% gince 1950 there has been seventy-six amendmenis to the Constitution of India. Amendments regarding
the extension of reservations include the 8" (1960), the 23® (1969) the 45% (1980} and the 62 (1989)
{Vepachedn, nd).
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Deciding what specific groups will be included in the reservations among the
Scheduled Castes and Scheduled Tribes met with little resistance, It was fek that places
should be reserved in Parliament and higher education for members of the Other
Backward Classes (OBCs) who were not included in the original SC/ST list. These
groups were considered to be socially and ritualistically inferior even though some were
quite well off financially (Tummala, 1999).

In 1978 the President of India initiated the Mandal Commission w0 look into the
inclusion of OBCs in the reservations policy. When the Commission finished its work in
1980 a change in government caused- the report 1o be ignored (Tummala, 1999),
However, when the government of V.P. Singh came 1o power in 1990 # was announced
that the government would enact the Mandal Commission’s recommendation to provide
the OBCs with an additional 27% reservation of jobs and admissions slots. This would
bring the total reservations up to around 30% in total The agreed number of27% was not
based upon the OBCs percentage of the population. The Commission found that the
OBCs made up 52% of the population. Instead reservations were limited to 27% because
of & Supreme Court ruling stating that reservations only total 50% of all available
positions (Tummala, 1999).

The inclusion of the OBCs brings up two interesting points. One was that the
government of V.P. Singh used the inclusion of reservations for OBCs 23 a political ploy
to gain their favor and 52% of the vote. This would be enacted over and over again as
national and local politicians look 10 extend the reservation policy to include not only

hiring but also promotion within jobs. Politicians realize the importance of extending
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such policies. Inclusion on reservations lists by lower castes and backward classes B so
fierce that a riot broke out killing 100 people when a grammatical error excluded one
caste group in the city of Nagpur in 1994 (Tummala, 1999).

Politicians who are members of the SC/STs and OBCs ako use the policy to hire
exclusively from their own castes and classes. This has caused an abuse of the system not
seen elsewhere. It has aso caused an odd irony, i that the SC/ST's and OBCs did achieve
political power to change their lot and have used that power to extend preferences instead
of ending reservations. & is no surprise that the number of SC/STs to be included in
reservations were increased in 1976 and 1987 for political reasons (Ncholo, '1994).
Therefore # could be reasoned that when the beneficiary group for a preference policy
makes up the majority of the population, their political power can cause the creation or
expansion of preference policies.

The second questior concermns how does one determine who should be included in
reservations when mote than half the population 8 poor or have been historically and
socially repressed? In 1953 the Backward Qlasses Commission “came to the conclusion
that seventy one percent of the population of India was socially and educationally
backward (Ncholo, 1994). The Indian Constitution does littie to help on this matter since
& uses various terms to determine who should be considered in the Scheduled Castes and
Scheduled Tribes lists. The Indian Constitution uses the terms educationally, and socially
backward, backward classes, weaker sections of the people, among others, to describe

whom preferences should aid
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Indeed, the high courts in India have found that caste alone should not be.ﬁte only
criteria when determining who .should get reservations. This has cansed some creative
benchmarks such as considering income and occupation n order to make sure the so-
caled “creamy layer” of the lower castes do not derive all the benefits of preference
policies. This problem has created the idea offilling reservation slots with the truly poor
first, then the more economically well off members of the lower castes. Finally some
states, like Uttar Pradesh have decided to divide quotas and reservations into subsets
especially for the poar (BBC News “UP to Reform,” 2000).

This is interesting from an international perspective because & means that caste is
not the sae determingnt of affirmative acton in India. A delicate balnce of mathematics,
income, occupation and educational achievement are all included, making India’s
affirmative action programs class basoci as well as casie based. The idea that the Afiican-
American middle class enjoys the benefits of affirmative action in the U.S. over poorer
members of that minornty clearly echoes the stuation in India.

Perhaps what is needed in the U.S. % a formula that would take intd account not
race as much ag historical disadvantage This could open up affirmative action not just to
Blacks, Hispanics and Asians but poor and/or rural white students who have endured the
same economic and educational hardships as minorities, but who are shut out of
preference programs. This would make U S. prference policies in ﬁgha education
harder to criticize. Here, the determinatian for who gets prefirence & based on chss
distinction and the degree of educational and social “backwardness™ to borrow a term

from India, more so than race



Research Criteria (b): Structure of the Policy

The structure of India’s affirmative action law tells a lot about how well it serves
its people. The law is enhanced because it is enshrined in the Indian Constitution and is
thus constructed as one law. However, frequent amendments in the face of political goals
and in response to litigation gives India’s reservations policies a patchwork feel as well as
problems with enforceability.

Thus it is also not surprising that Article 15(4) of the constitution was changed by
the First Amendment when the idea of preferential treatment for SC/STs was challenged
in litigation. This occurred when & Brahmin student sued that he was dleniéd- m;emityﬁp
admission in favor of lower caste members in the case of the State of Madras v,
Champakam Dorairajan (Ncholo, 1994, Pylee, 1960). The student argued that his denial
of admission violated Article 20(2) of the Constitution which stated that, “no citizen shal
be denied admission into any educational institution maintained by the state or rece-;v;:g
aid out of state funds on grounds of religion, race, caste, language or any of them
(Government of India Constitution, 1950).” The court agreed, stating that the individual
rights guaranteed in Article 14 and 15 i the Fundamental Rights took precedence over
any preferential treatment the government wanted to provide under the Directive
Principles. This caused the government to amend the constitution, adding to Article 15(4)
the disclaimer that nothing in Article 29(2) would preclude the preferential treatment of

the SC/STs (Ncholo, 1994).



This shows that where preferential treatment laws are not enforceable, the law
itselfis changed to accommodate the government’s reservation policy. I is ako evidence
of the government’s motivation to stick to the Directive Principles. However, such a
disclaimer & slightly dangerous. On one hand, the disclaimer is a good example to other
countries of how to accommodate equality principles while serving the needs of
minorities. On the other hand, changing the law frequently weakens & in the eyes of the
people, showing that when & is not enforceable & wil simply be changed Such action
also gives a powerful tool to corrupt politicians who change the lw to suit their needs.?

The language of India’s preferential policies also plays a part in their success or
failure. One criticism is that the constitution uses varying terms in discussing whom
reservations should cover. As was noted earlier in this chapter, the terms backward
classes, weaker sections of people, Scheduled Castes and Scheduled Tribes all have been
used in legistation. Another problem is that “the constitution, in introducing the notion of
‘socially and educationally backward class’, does not define it, or try to define or set out
the guidelines fior defining it and this has posed problems for the courts. (Ncholo, 1994).”
However, the exclusion of a definition was seen by the Drafting Committee of the
constitution as a way to keep the document flexible. Pratap Kumar Ohosh (1966) writes
in, The Constitution of India: How It Has Been Framed that “the expression ‘backward

dlass of citizens™—is-vegue—thus-#-is-within the power of the State 1 declare from time to

For example, the 86" Amendment to the Constitution, expanded reservation to promotion of SC/STs in
promotion as well as in hiring even though the Supreme Court ordered sich reservations end in 1997, &t s
0o surprise cither that e Amendment came about in [993 before the general election in [996. Other
battles were fought on overriding Supreme Couri decisions to stop the VP. Singh and Narasimba Rao
governments of increasing reservations above 50% in education and jobs (Tummala, 1999).
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time who are the backward class of citizens’” Dr. Ambedkar, despite criticism that not
defining the terms would cause undue litigation, decided that i would be better for local
government to decide such matiers (Ghosh, 1966). Today, local governments can
determine who is covered in their own states and the President ofindia can ako
determine who should be covered by reservations.

While a constitution needs to be a living document, one that can be applicable
throughout the years, defining backward classes would go along way-tn makmng the
structure of the law clearer. This is something to consider for the U.S. as well. Since
people see affirmative action in the U.S. as a “black and white” issue, one that
predominately benefits African Americans, having a loose definition of who is eligibte
for affirmative action in education, whether it be bmed on race, ethnicity or economic

background could help show that many different groups benefit from such policies.

Research Criteria (¢): Implementation of the Policy

So how has India implemented its affirmative action programs? Have reserved
seats i higher education been helpful for members of the SC/STs and OBCs? Currently,
22.5% of al higher education admissions slots are reserved for the SC/STs. They ako
make up 24.56% of the population, which makes the reservations almost proportional o
their numbers in society (Census of India, 1991). Members ofthe OBCs have 27% of &l
reservations, however they make up over 50% of the population as discussed earlier,

Unfortunately, despite Teservations, these numbers don’t always tenslate into

actual enrollments. Although current statistics were unattainable, research from the 1970s
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shows that more SC/ST students were enrolled in primary school than higher education
(Karlekar, 1983; Kahane, 1995). Still there was evidence ofa “gradual but still
disproportionate growth in disadvantaged students enrolled in higher education (Kehane,
1995).” In fact, SC/ST students were found to be underrepresented in 21 Indian states.
Only in the state of Kerala were SC/ST students over-represented by our measurement
guidelines. SC/ST students made up 30% of enrollments in this state and also enjoyed
great academic success as well (Kehane, 1995).

In order o make sure that SC/ST students take advantage of the reservations
offered to them, the government of India through the University Grants Commission and
the Ministry of Education have initiated numerous programs to assist students. Some of
these programs have an equality of opportunity structure in addition to the quotas of the
reservation System. Perhaps this is an indication that quotas are not enough when &
comes 0 increasing diversity. Equality of opportunity programs are necessary to train
and prepare students to take advantage of the reservation system

Equality of opportunity and equality of outcome programs that do not use quotas
in India include awarding post-matric schotarships, fellowships, the provision of hostels,
pre-examination training centers and remedial coaching centers to assist students with
their academic work afier enrolling in school The necessity for remedial coaching
centers may be the resuk of the relaxed entrance exam requirements by the government.
SC/ST students are ako provided relaxation far up to 0% of cut off marks far
felowships and scholarships (Ministry of Education-Higher Education, 2001). I

addition o these provisions, the government has set up 103 SC/ST Cells in universities.
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These cells monitor implementation of the reservation policy “to ensure effective
implementation of various schemes like appointment, recruitment, (and)
accommodation,” for SC/ST students and faculy (University Grants Commission, 2002).

Author and scholar Reuven Kahane also notes that India has provided access to its
growing student body by increasing the number of colleges and universities in the
country (1995). Contributing o this idea 8 the fact that India has seen its higher
education system increase twenty-five fold since independence in 1947 (Minisiry of
Education-Higher Education, 2001). Of course there i8 a similarity here between the
British and Indian experience in that a large number of the minorities attending schoals
are attending local colleges and universities. Keeping minorities in local schools means
they are not likely to bring much diversity to those prestige schools.

This idea was corroborated in a research siudy by Suma Chitna. The study
revealed that ont an A 1© D scale of higher education institutions, (“A® representing
prestigious schools and ‘D’ representing lower level schools) that 76% of SC/ST students
were enrolled i “D* schools (Karlekar, 1983). Only 5% of students were enrolied in ‘A’
level schools (Karlekar, 1983). Chitna ako found that despite reservation policies SC/ST
students were also underrepresented in graduate and post-graduate schools as well as in
medical engineering colleges. Data on 57 medical and engineering colleges and
universities showed that not ane single SC/ST student was enrofied (Karlekar, 1983).
Research ako showed caste students were “more likely © be trained for inferior technical

jobs than the higher professions like medicine and engineering (Karlekar, 1983).”
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Rescrvations Policies and Faculty
Over 76, 587 teachers were listed as part of India’s university system in 2000.

However a small percentage belonged to SC/ST members (Ministry of Education-Higher
Education, 2001). Although specific numbers were not given by the Minisiry of
Education they have put forth their commitment to “remedy the non-fulfillment of the
prescribed quota far SC/ST m teaching positions (Ministry of Education-Higher
Education, 2001).” Perhaps the reasons for the non-fulfillment of quotas can be traced
back to the low retention of students at the university level and their difficulty i attaining
entrance into graduate schools.

The Ministry of Education has initiated a number of programs to help remedy the
situation. They have created a central pool database of eligible SC/ST candidates in order
to recommend them far teaching positions i universities and colleges. The information
has been made available to four universities and six colleges in 1999 and 2000 (Ministry
of Education-Higher Education, 2001) It i hoped that such a list may be made available
over the Internet. This is an tdea that has also been developed in the United States as
well Another Indian initiative used in the U.S. is through offering fellowships to SC/ST
teaching candidates, 20 for PhD. work and 30 for M. Phil (Ministry of Education-Higher
Education, 2001). Thss & done to help provide “research opportunities to teachers of
affiliated colleges (Ministry of Education-Higher Education, 2001).”

SC/ST teaching candidates are ako offered coaching classes to prepare them for
the National Eligibility Test or NET. In addition to coaching classes, teaching candidates

are also offered a relaxation of qualifying marks on the NET. Such programs far facuky
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and growing disenchantment with reservations for both faculty and students have caused

widespread backlash and problems, as we will investigate further in the next section.

Research Criteria (d): Perception ofthe Policy by the Public

India’s system of reservations has seen much backlash in recent years by
members of the forward classes and especially by members of the Brahmin caste. When
the Mandal Commission’s recommendations were enacted giving OBCs 2%
reservations, there were widespread protests. Another protest recently occurred when the
University of Delhi announced #s intention to hire 22.5% faculty who belonged to the
SC/STs to keep in line with the Indian Constitution. Out of th_e 7,000 faculty worki.ng a
the university, only 150 are lower caste members (Overland, 2001).

In order to fulfill this commitment, the university will neec_l to hire 1,400 lower
caste faculty. The announcement was immediately fought by the University of Delhi’s
Teacher’s Union who feel that reserving so many jobs will act as a deterrent for higher
caste students to seek graduate school, smce they will fear no jobs will be available to
them upon graduation President of the Teacher’s Union, Shyam S. Rathi states that i
could take up t seven to ten years for the 22.5% goal to be reached (Overland, 2001).
Brahmin students have also protested reservations in general by engaging i se¥-
mutilating violence. Numerous lawsuits have been brought forward to test the
constitutionality of such laws. Besides protests and lawsuits, reservations have also given
members of the SC/STs and OBCs new political power while Brahmins seek better

representation from political parties o balance out reservations.
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Another backlash in India is that reservations have alkso created a brain drain in
the country. Brahmin students, frustrated that they must compete fir only 50% of
available university seats are going abroad to study (Mitra, 1999). For example, more
than 10% ofthe top ranked students at the Dehi School of Economics teave India m do
their graduate work (Mitra, 1999) The statistics are even worse at the Indian Institutes of
Technology where “roughly 2% of graduates gn abroad to continue their studies (Mitra,
1999).” 1t is no surprise that the majority do not return. This is a shame as India & losing
some of its brightest stars who could attribute to improving its economy. The
government’s response to backlash against reservations and their reform has basically
falen on deaf ears. Because the issue i such a political trump card for politicians
courting the lower caste vote, it looks like backtash agaist the issue will never be dealt

with properly.

Conclusion

India has chosen to focus on equality of outcome measures as a way ofincreasing
the number of minorities in their higher education system. However, it does have equality
of opportunity measures to help SC/ST and OBC students and potential facuity take
advantage of the resesvation system. The rationale for equality of outcome measures for
SC/STs and OBCs came out ofthe need to redress the injustices of the caste system,
nation building, and as a way to help tower and backwand castes and classes o compete
with forward castes. India’s preference policies are guaranteed under one law, namely the

Constitution. Regarding structure, problems with language and enforceability are curbed
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by amending the constitution. Despite the reservation of admission slots, the aumber of
SC/STs attending higher education institutions is low. This trend was ako continued in -
regards to SC/ST and OBC faculty Public opinion showed that protests by forwasd
castes were often ignored by government becaise of the voting power of the beneficiary
group. This case study also saw that when the beneficiary group makes up the majority of
the population, their political influence in the country can be used to create and expand
preference programs. I is also a seductive lure for politicians © abuse the policy in favor
of getting votes. In fact, now there is pressure for the government to extend reservations
to the private sector as giobalization shrinks public sectors across the world (Devraj,
2000).

In India, equality of ouicome policies have not been successful i putting SC/ST
and OBCs in higher education ag students and faculty. In fact, & has ako lowered the
number of forward caste students enrolled in Indian universities. This causes a brain drain
in the couniry as these sisdents seek education and employment abroad

Lessons for the US. include the creation of pre-examination training centers, and
the creation of affirmative action cells at universities 1o make sure affirmative action
policies are implemented correctly. From India also comes the idea of a class based
admission system since caste is not the only determining factor for whom among the
SC/STs and OBCs. Here criteria include income, occupation, and educational
achievement. This would have io be adjusted 10 fit the U.S, situation with wealth
replacing income to avoid the problems Dalion Conley addresses in his work on class

based admissions. Also, occupation does not have the same relevance in India where
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lower castes are often subjugated to certain specific lowly occupations. Because of this,
occupation is a good indicator of who can qualify as a beneficiary group in India. This
may not be so0 in the United States.

As a final thought, & some way the old British idea of divide and rule has
occurred in India The lower castes dominate government offices, and elections.
However, they use this power to make caste more permanent while widening the rift

between forward and backward castes and classes



CHAPTER7

South Africa

Introduction

South Africa is rismg out of the shadows of apartheid. So how does the country
move forward, heal old wounds and redisiribute resources? South Africa has decided to
pursue preference policies to ensure that Africans are able 1o take their rightful places m
the labor market and on university campuses* Being the new kid on the block when it
comes o designing and implementing prefcrence policies, what has South Africa leamed
from the experiences of other countries? How have they applied these lessons fo their
own experience and what can we leam from it? Even though South Affica’s affirmative

action programs are in their nfancy, it & still possible for the U.S. to learn from their

programs in higher education.
South African Legislation

The 1996 Constitution of the Republic of South Afiica is one of the most
progressive constitutions ever. The document includes a Bill of Rights, whose Equality
section in Article 9 Section | states that:

(1) Everyone i equal before the law and has the right

to equal protection and benefit of the Jaw

(3) The state may not unfairly discriminate directly or indirectly

agnnst-anyme-ou-une_or_lm_grounds, lncludlng race, gender,
sex, pregnancy, marital status, ethnic or social origin, colour,

* Those considered African m South Africa inchide blacks, coloureds and Asians respectively.
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sexual orientation, age, disability, religion, conscience, belief,
culture, language and birth

{Republic of South Africa, 1996)

Here the Bill of Rights gives notice that all people are equal before the law. Because of
apartheid, the article makes sure that the state camnot discriminate against citizens.
However, the government does leave the door open for affirmative action in Article 9
Section 1 (2) which states, “to promote the achievement of equality, legislative and other
measures designed 1o protect or advance persons, of categories of persons, disadvantaged
by unfair discrimination may he taken (Republic of South Africa, 1996).” The
Constitution of the Republic of South Africa also speaks 10 equality in education in the
Constitution when & states in Article 29 (1) that:

Everyone has the right

(1) b)) 1o further education, which the state, through reasonabl
measures, must make progressively available and accessible.

(2) ... In order to ensure the effective access to, and implementation
of, this right, the state must consider all reasonable educational
alternatives, including single medium institutions, taking into account

a.) equity; b)) practicability; ¢) and the need 10 redress
the results of past racially discriminatory laws and practices.

(Republic of South Africa, 1996)

The education section of the South African Constitution does not lay out plans for
affirmative action in education. Instead, it insures that everyone is entitled to an equal and
fair education in response to the separate education systems far blacks, coloureds and

Indians created under apartheid through the Bantu Education act of 1953. (Mabokela,
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2000; Tummala, 1999). This was ako true in higher education. There were the
Historically White Universities (HWUs), Afrikaans and English language universities for
whites, and the Historically Black Universities (HHBUs) or bush yniversities set in the
homelands for blacks and other separate universities for coloureds and Indians,
Institutions for whites, coloureds and Indians were well funded. However, the same could
not be said far the HBUs which lacked funds, equipment and buildings®

In addition to the South African Constitution, the ANC (African National
Congress) created policies to create more access for black smdents in higher education
through the government’s Green Paper on Higher Education, then its White Paper and
finally through legislation itself. These documents show the government’s strategy for
redressing past inequalities and providing better access to universities for black students
and gaff. Rajani Naidoo (1998) of Cambridge University writes that the government’s
plans deal directly with equity and redress issues.

Equity and redress deal with increasing access for black students and faculty. The
White Paper and subsequent Higher Education Act realize that sccess needs to be
increased through more adult education programs, credit for other educational and life
experience in regards to higher education, more focus an technical schooling and through
better recruitment of black students and faculty (Department of Education, 1997). The
plans ako call far the expansion of higher education institutions, including the merger of

some institutions and the closing of others that duplicate programmes better employed

* 1983, the University Ammendment Act logalized admission of black, coloured and Indian students into
formerly white universitics (Mabokekh, 2000). Afier this time the pumber of blacks at historically white
institutions began to rise slowly.
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elsewhere (Department of Education, 1997). Wih black students leaving the under-
funded HBUs for Afrikaans and English speaking white institutions (Vergnani, 2001), the
former black institutionsare the ones facing closure and mergers

Neither the White Paper nar the Higher Education Act calls for quotas as a way to
increase access Instead, the design and implementation of access programs are left to
individual institutions. The White Paper states that, “the Ministry will require institutions
to develop their own race and gender equity goals and plans for achieving them, using
indicative targets for distributing publicly subsidized places rather than firm quotas
(Department of Education, 1997).”” How well an institution achieves these goals is tied
directly to the types of funding they will receive from the Department of Education. In a
recent report, the National Committee on Higher Education (NCHE) set the benchmark
for enroliment of Affrican studeats, and hiring of African faculty as 40°% of student
enroliment and staff on campus (NCHE, 2002). This is below the percentage of Africans
in the general population which stands a 75%. Perhaps this was done o ease tensions
regarding affirmative action and higher education. It is also interesting that the guidelines
for hiring faculty fak under the education policies and not the Employment Equity Act
which would cal for a much higher percentage of black faculty.

Finally, South Affica has enacted the Employment Equity Act in 1998. It states
that“ ‘pronounced disadvantages’ created by past policies cannot be redressed by a
simple repeal of past discriminatory laws (Tummala, 1999).” It calls for employment
equity and a diverse workforce, which is representative of society. To this end, the Act

calls for jobs it companies with more than 50 employees © make sure their workforce is

2



representative of the population. This means hiring 75% Africans, 9% women and 5%
disabled persons within a five-year timeframe (Tummala, 1999, Mutumi, 1998). Fines-
include $100,000 U.S. dollars for the first year of non-compliance, $120,000 for the
second year which will increase up to $185,000 until the fifth year of non-compliance
(Mutumi, 1998). Finally, a Commission for Employment Bquity was also set up to see
that the law is enforced

There are various affirmative action measures companies must make, writes
Kansas State University professof Krishna K Tummala (1999), including “the
identification and femoval of barriers which hinder diversity ... [and] effors at training W
retain and develop” equitable representation (Tummala, 1999). Here the government is
careful to say that these measures were to be done through “preferential treatment and

numerical goals but not with quotas (Tummala, 1999). In South Afiica, quotas seem o be

a dirty word.

Findings bv Research Criteria

Research Criteria (a): Reason for the Initiation of the Policy

Like India, South Africa incorporates both equality of cutcome and equality of
opportunity provisions i its constitutional framework The rationale for this is clear.
South Africa needs equality of opportunity measures to undo apartheid and end .
discrimination. They also provide redress to Africans who suffered educational,-
vocational and economic inequalities under apartheid. Finafly, in order for Africans to be

full participants in South African society, they create equality of outcome programs. This
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has another rationale, since putting more Africans in the workfarce and in education will
help to end discrimination which i institutionalized it these areas,

The country’s Employment Equity Act is dearly an equality of outcome policy.
However, its higher education goals at achieving equity on campus try to marry the
concepts of equality of outcome and equality of Opportunity. While its focus is on putting
more blacks in higher education, it shies away from equality of outcome measures like
the reservation of admissions slots and quatas even though i could initiate them under
the rationale of redress. Instead, the government lets the colleges and universities choose
their own ways of admitting and hiring more blacks,

South Africa’s laws could have been much stronger and with mofe emphasis on
redress. The ANC draft Bill of Rights included an article on Positive Action which, “not
only permits but actually requires positive action by the stare to pursue ‘poticies and
programmes aimed # redressing the consequences of past discrimination* (Sachs, 1992)”
How the changes were made or why could not be determined within the timeframe for
this research project, but i is passible that the changes were made by the ANC to

accommodate the views of those Opposed 1o a hard stafice on preference policies.

Research Criteria (b): Structure of the Policy

The government seems 1 create specific affirmative action laws and policies in a
piecemeal fashion instead of having oae all-encompassing law. In higher education,
affirmative action is not a law but a guideline or benchmark tied 10 univefsity funding. As

noted earlier, even if South Africa does not adopt a specific law fir higher education
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regarding affirmative action, & could create one down the road, especially as the
beneficiary group is the majonty population of I:he country. Separating the laws seems to
work for South Africa, providing an interesting balance in deain-g with prefefence

Language does present a problem in the structure of South Africa's Constitution
since the framers did not define what constitutes “wnfair discrimination.” Perhaps this
was done 50 as to avoid a laundry list of unfair discrimination that might not cover all the
bases. Fair discrimination is interpreted as affirmative action policies, but one person’s
view of fair discriminatton may be considered uafair to another person. This will give the
courts a field day determining what exactly the state means by enfaic discrimination.

The other problem with language regards who is considem;i 0 be African or
black in South Africa. Under the old apartheid system, Africans were divided into the
categpries blacks, coloureds and Indians. Aithough preference policy laws like the
Employment Equity Act call for representation of Africans in the workplace, most
employers have taken this to mean hiring more blacks, leaving coloureds and Indian
South Africans out of the process. Employment agencies report that companies presswe
them into sending black clients for jobs as they want black fices to show they are not
discnminatory (“Affirmative Action,” 1995). Employment agencies say that coloureds do
get jobs, “but only i African applicants do not have the required skills, or the potentiat to
fearn them (“Affirmative Action,” i995).” This has caused a strain of relations between
coloureds and blacks, as people fight over who is truly included in preference policies.

Being covered by a preference policy is so important in South Africa that coloureds who
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passed for white under apartheid, are using their mixed heritage t daim employment as
blacks in South Affica today (Tummala, 1999).

One area where South Africa 8 very specific 8 within the Employment Equity
Act. It names specific provisions o be taken, sets time limits, introduces fines for non-
compliance and sets up a commission t0 oversee that the law & enforceable. However,
enforcing the higher education access policies of individual universities can be diﬁicuillt.
It i hard 0 know exactly what universities are doing, especially in hiring more black
faculty. However, the Department of Education has 8 unique way of enfarcing the law,

by restricting financial contributions fo universities that don’t enact such policies.

Research Criteria (¢): Implementation at South African ﬁnivemities

With South Africa in the early stages ofits preferential policies, & is hard to make
a final determination on whether programs are working. However, there are statistfcr;
reflecting higher enrol-lmentl nuﬁberls for black students on campus. Linds Vergnani
(2001) of the Chronicle of Higher Education reports that, smce the end of apartheid, the
proportion of black students has increased by 18 percentage points—io 71 percent of the
nation’s student population.” This still falls short of blacks representation in the
population, which stands & 75% to 77%. This rise in 18 percentage points is up from the
period of 1986 to 1993 when the percentage of black or Affican students rose 14%
(Department of Education, 1997). Despite the high percelntage of Africans a universities,
including the former HWUs, the stark reality is that the 71% of higher education studems.

are drawn from a smaler pool of 15% of college aged black South Africans. Education
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Minister for South Africa, Kader Asmal has a new plan which & is hoped will raise the
participation rate from 15%s to 20% over the next ten to fifieen years (Vergnani, 2001).

Another interesting point is that the participation rates for whites in South African
higher education has decreased from 0% o 41% i the same time frame. White students
are instead, attending private universities and education overseas (Verénani, 2001). 1t
should also be noted that enrollment rates of Africans a the former HBUs also decreased
sharply, as much as 22% in the last two years (Vergnani, 2001).

Colleges and universities, under the Department of Education’s guidelines are
producing various ways of increasing the number of African students on campus. Some
of these initiatives include recognizing during the admissions process that lower test
scores by Afncan candidates may be the result of poor schooling. Universities then offer
remedial classes to overcome these disadvantages (Vergnani, 2001; Ramphele, l§95).
Another approach developed by the University of the Western Cape dffers admissions to
students with top scores first, basically an A or B agpregate. Then & offers “80°% ofthe
places on a random basis, drawing from a pool of applicants with the basic minimum pass
{Lolwana, Gamble, and Krafchik, 1995).”

South African institutions all iry to shy away from the use of quotas. Instead,
institutions like the University of Natal use outreach programs to improve math and
science education fr black students. |t has created outreach programs to also help train
teachers. Ms. Brenda Gourley, a Vice Chancellor at the University of Natal a former
HWU, states that “management tries not to use racial quotas. But does take mace into

account in admissions (Vergnani, 2001).”



The English speaking University of Cape Town has seen an ncrease in African
students from 1%4 n 1984 1o 43% in 1995. The university also sieers away ﬁt-:m quotas.
The success for the change in student profiles i discussed by former Vice Chancelior of
the university, Mamphela Ramphele (1995). She writes that the university employs three
different policy interventions to bring more Afiican studenis o ca.mpﬁs These include
their admissions policy, the extension of financial aid, and more student housing
(Ramphele, 1995). Through the admissions policy, the university looks 1o identify and
attract the best students “irrespective of color, gender, or educational background as
measured by their previous educational performance at school or another lertiary
institution (Ramphele, 1995).” The university also seeks students who have the potential
to succeed but who may not have “had the educational experience to provide them with
opportunities 1o demonstrate their abilities (Ramphele, 1995).” To help bring these
students up to speed and protect academic standards, the university developed an
Alternative Admissions Research Project. The project has developed tools 10 test a
applicant’s ability in math, and English two areas which correlate how well a student
will succeed a the university.

The unwversity has ako created the Academic Development Program, which looks
to ensure students accepted to the university gra@atc. This is done by creating a |
supponive. environment at the univcfsity for African students. Second, these is curriculum
reform and restructuring to “ensure differently prepared students- enier courses at the right
level (Ramphele, 1995).” Third, within this framework, foundation courses are created

for students who need extra leaming before they take core classes. “In some cases core



classes are extended by six months to a year to allow time for the consofidation of a more
solid foundation (Ramphele, 1995).” Finally, the university helps support the

development and mastering of writing skills by having students attend the Writing Center
on campus and the Proféssional Communications unit (Ramphele, 1995). While some of

these initiatives are enacted by the United States as well, these programs provide the

- i —_— = — —

impetus for creativity in the design of access programs

Staff Profiles in South African Universit es

Unfortunately, the rising statistics in student enrollment do not reflect the
employment of black academic staff in South Africa. Currently, statistics show that the
number of black academic staff members in South African universities has increased
from 13% in 1993 to 2% in 1998 (Vergnani, 2001). To be representative, this falls short
by more than 50%. For some perspective on these statistics, one can look a the faculty
composition of the t‘u'mef HWUs. At the University of Natal, whites sill make up as
much as 92% of the facuky (Vergnani, 2001). Brenda Gourley of the university says that,
“We are battling to get senior black staff..[but] it’s so difficult First ofall, the salaries in
academia don’t begin to match Ithose in government and industry (Vergnani, 2001).” This
is a familiar complaint among the former HWUs, who state they cannot compete with
industry for talented black academic staff where signing bonuses include BMWs
(Thompson, 1999). There is also the complaint that there are simply just low numbers of
black academics period. This is despite the fact that many high level academics at the
former HBUs migrated to higher paying white universities after apartheid. Citing the low
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numbers of black student enroliment in masters and doctoral degree programs, many
former HWUs still hire whites.

Researcher Reitumerse Obakeng Mabokela (2000) takes 2 look at this phenomena
by studying the faculty diversification programmes & former Hwﬁs’, the University of
Cape Town and the University of Stellenbosch. Mabokela found that despiie hese
tnitiatives, selection committees were dominated by white males who continued to recruit
staff through the same methods. When black staff were on committees, they tended to be
tokens and smce there were so few black academics oft campus, the same professors are
often overused. Another trend at the University of Cape Town Was that the selection
committees fek all they needed to do was to make an effort to search for black faculty.
“Basically all they have to do 5 0 report that they have tried very hard to look for one,
and one was not found, and we therefore have to employ & white candidate. & is a
difficult situation because until we have evidence to refute the results of the search, we
have to take their word for ¥ (Mabokela, 2000)

Retention s also a problem. This is due o the culture of the institution, especially
if ® i refuctant to change and to provide a supportive environment for black staff A
black academic a the University of Cape Town nofed, “one of my colleagues said to me,
‘if you don't like it here, why don’t you go into the private sector or govermment; they
have lots of opportunities for blacks’ (Mabokela, 2000).”

At the University of Stellenbosch, the situation was worse, as the university did

not even have an equal opportunity office. The university spert more time in nurturing



students within their own university for teaching positions. This stemmed from a fear that
hiring outside faculty would lower the standands of the university (Mabokela, 2000).

Perhaps South Africa could borrow some practices from Great Britain with their
targeted job announcements. Former HWUs looking 0 increase access could place
announcemenis with a South African Teachers Union, black professional organizations,
and graduate student associations in various universities to attract bright black faculty.
Other opportunities in effect a South African Universities such as sponsoring and
funding research and sabbatical projects by black academic staff should alse continue and
be developed further. Changing the cultural environment of a university will also be

necessary even though i is the most difficult thing to achieve.

Research Criteria (d): Perception of the Policy by the Public

Now that apartheid has ended and South Africa looks towards reconciling the
violent divisions of the past, how do its citizens feel about preference policies? It is 10 be
expected that some whites in South Africa, feeling threatened by the new order, would be
displeased with preference policies, especially as the Constitution embraces ideas of
equality. However, opinion polls performed by the MarkData Omnibus group in 1994,
1996 and 2000 on affirmative action (this is the term used in the poll) showed intriguing
results. In a post election survey in 1994, the survey found that 61% of voters, including
52% of Africans, felt that appointments should be made using merit only, “even if some

people do not make progress as a result (MarkOmnibus Survey, 2000).”
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The survey was given again in 1996 and 2000. Results showed that ethnicity,
language and mcome had a great influence on respondents feclings. in 1996, white
Afrikaner opinion was ‘WWy hostile to affirmative action (MarkOmnibus Survey,
2000).” However, after a affirmative action public relations campaign, the 2000 survey
found that 11% of White English speaking South Africans supported strong affirmative
action measures and only 8%4 strongly opposed the policy (MarkOmnibus Survey,
2000). That is just half the number who opposed the policy in 1996, This is a
“considerable victory far tile government” and shows that “in practice whites have learnt
to live with a degree of affirmative action (MarkData Omnibus Survey, 2000).” The
Asian or Indian population also .remained hostile to afﬁrtmtivt;. action while number of
Coloureds favoring extreme affirmative action measures were halved from 14% in 1996
to 7 in 2000 (MarkOmnibus Survey, 2000).

Perhaps the biggest surprise in the survey came from African respondents. It was
found that those in favar of extreme affirmative action policies deckned from 1% to
8% (Mark Omnibus Survey, 2060). Surprisingly, the number of Africans who oppose
affirmative action grew from 41% o 51% (Mark Omnibus Survey, 2000). It was found
that Africans in opposition to affirmative action were also those who reported low or no
income at all While those Afticans most in favor of affirmative action were the black
midde clss (MarkOmasbus Survey, 2000). The sur#ey also reports that those who

favored the most extreme forms of affimative action also came from the tp two income

Zroups.
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So even though preference policies in South Africa assist the minority group, they
are most likely going to heﬁ the privileged among that minority who have the skills and
education necessary to take over positions that were held by whites (MarkOmnibus
Survey, 2000). Therefore, poor Africans are not likely to support legislation in which the
country’s black middle class becomes more powerful while they are left behind. Another
reason for this data is that during apartheid, blacks were taught that appointments shouid
only be made on merit not race, when white Aftikaners filled the civil service and
government with their own racial group (MarkOmnibus Survey, 2000).

After the 2000 survey, it was found that while more Africans opposed affirmative
action, the subgroup most hostile to the policy were now those in the upper income levels
(MarkOmnibus Survey, 2000). Only the middle income group favored affirmative action
for blacks. This shift in thinking amang the black upper classes may stem from their
desire 1o prave that their success was gained by their own merit and not by affirmative

action,

Conclusion

South Affrica is a land of change, innovation and paradox when & comes to
affirmative action policies. Their Constitution upholds equality of opportunity and
preference policies. However, the country has engaged in equality of outcome measures
based on the ideas of redress, discouraging present day discrimination, and reversing the
educational and employment inequalities of Africans. The structure of the country’s

employment affirmative action laws are well structured and enforceable However, the
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higher education palicies are loosely structured and autonomy is given to institutions to
create their own access programs. Policies were enforced through tying the universities
efforts to funding, All programs implemented took race into account, but many
universities only admitted blacks with lower test scores afler top students (regardless of
cofor) had been admitted. The numbers of blacks enrolled in higher education is almost
representative to their percentage of the population. This & correlated to the former
HWUS' access programs, and the influx of black students from HBUs after apartheid.
Due to institutional Idiscrimination and in some ways a tight labor market, the number of
African faculty still remains low. Public opinion showed that afler a public refations
campaigr, Wﬁ and English speaking whites are slowly coming around 1o
preference policies while poor and middle class blacks are now against these measures.
Lessons far the U.S. include universities creating their own testing measures fu;
students wlth low test scores to assess if they can do college level work, offering
foundation courses and creating a supportive university environment. South Africa
engaged programs similar to ones used in the states to hire more minority faculty. These
ideas included having more diverse selection commiltees, strengthening the number of
minority students in graduate programs, and recruking faculty from existing graduate

students.



CHAPTERS
Findings

Introduction

Now that we have sketched a picture of preference policies and higher education
in Great Britain, India and South Africa, how do these findings compare or contrast with
each other? Can equality of opportunity programs be successful in increasing access to
higher education for minorities? This chapter looks at all these questions, as a way 1o
provide ideas to policymakers and universities for ways to increase diversity at U.S,
universities.

This study asked what types of preference policies countries implemented 1o
redisttibute educational resources, equality of opportunity or equality of outcome
measures? Great Britain with its positive action policies held fast to equakty of
opportunity programs (training and development initiatives) which were voluntary for
employers It had no formal higher education preference program, although universities
have been playing with diversity programs to get move lower income and state schoot
students on campus. These initiatives focused on equality of opportunity measures.

India adopted extreme equatity of outcome measures (quotas, reservations,
relaxation of'testing marks etc) where 50% of admissions slots were reserved for SC/STs
and OBCs. South Africa fell in the middle. It has strong equality of outcome provisions

for employme‘nt that use quotas but their education polies gave universities autonomy to
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create their own access policies. The policies tended to use more equality of opportunity
and equality of outcome measures that used benchmarks instead of quotas

The research question asked if equality of opportunity programs would be better
& enrofling and hiring minorities in higher education than equality of outcome measures
with its quotas and extreme backlash? In some ways this idea held true, as it was Great
Britain with its equality of opportunity programs that reached the goal of putting more
minorities into higher education than their percentage of the population. In this way,
equality of opportunity programs were more successful than the equality of outcome
programs of say India, which had low SC/ST and OBC numbers for both students and
faculty.

South Africa ako had a high percentage of minonties enrolled in higher
education. Its affirmative action policies i higher education seem to be a mix of both
equality .of opportunity and equality of outcome measures. South Africa has benchmarks
for the percentage of minorities they wart to see in higher education, which borrows from
equality of outcome, but it lets the universities choose their own diversity programs,
which tend to favor more equality of opportunity measures. Both South Afica and Great
Britain’s programs provide good lessons for the US, which will be discussed below.

However, & is difficult to say ifthis success can be attributable solely to equality
of opportunity programs in Great Britain. Other factors such as the higher concentration
of minorities & local universities and the expansion of the higher education system all

played a role in increasing the number of minorities enrolled a university. Also, in Great



Britain as in all the countries studied, minorities were not as visible at the countries’
prestige schools.

In general, the percentage of minority students enrolled in higher education was
much higher than the number of minority faculty hired in al the countries studled.
Reasons for this trend included institutional discrimination and the fear that hiring
minority faculty would bring down the reputation of the university. It was found that
efforts to hire more minority faculty matched efforts by the United States.

It was also found that rationales for affirmative action programs other than redress
could be successful and cut down on backlash. These included avoidance of present day
discrimination and overcoming the economic and educational disparities of minorities so
they could compete equally with the majority group. This type of rationale was most
successful in Great Britain when it was combined with equality of opportunity programs.

Investigating the structure oflaws found that South Africa and India had equality
measures i their constitutions, which still allowed for preference policies. Great Britain
does so in the Race Relations Act Looking at the structure of preference policies ako
answered another study question, namely, if one affirmative action law was more
successful than a string of executive orders and court decisions. Great Britain created one
law n the Race Relations Act which was successful However, Scuth Africa created
affirmatlve action laws in a piecemeal fashion which ako showt_ad SUCCESS.

At the beginning of this project one of the big questions to be answered concerned
whether affirmative action policies were a viable way to distribute resources to

minorities. The answer s mixed. The poor of many beneficiary groups lose out, never
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seeing the direct benefit of preference programs. In this way the laws fail to help the
very groups they are meant to assist. This is why affirmative action is such a catch-22
Without it, minorities would be much worse off, however, # does not help all the
mtended beneficiaries. Solutions to this problem include structuring laws so that the

poorest among the beneficiary groups experience the benefit of affirmative action
programs.
Findings by Research Criteria

This stmliy ako investigated what roles the ratipnale for a preference policy piays
in its success. Rationales included redress fir past injustices, using preference policies as
a way to deal with the economic and educational inequalities created by past injustices,
ending past discrimination, and eradicating present day discrimination. In all the
countries studied, a combination of rationales were used far preference policies.

Not surprisingly, @ was discovered that when redress was the primary rationale,
there was a connection to extreme backlash by non-beneficiaries. In Great Britain, the
primary rationale was the avoidance of present day discrimination. Here, backlash was
minimal and complaints against the policy were by minorities who wanted it extended to
include equality of outcome measures. So it & possible to have a different rationale than
redress and still have a successful preference policy. Perhaps the U.S. needs to put more
focus on avoidance of present day discrimination for its policies and couple this with a
shift from equality of outcome measures that use quotas to equality of opportunity

programs.



Investigating the structure of preference policies found that equality of
opportunity programs focused on training minorities to attain the skills they would need
to compete equally with whites. Equality of outcome provisions were structured to
include everything from quotas in admissions and hiring, relaxation of passing marks for
entrance exams and coaching programs. Great Britain’s equality of opportunity measures
were structured under one law, the Race Relations Act. It could only be enacted under
specific conditions, namely the absence of new minority hires within a ceriain time
frame. The law was voluntary. k also proved to be enforceable, despite some weak
language in the law. Political will by whites in Grea Britain keep the policy from being
expanded and works as way of enforcing and not expanding the law.

In India, the preference policies are structured through one law, the Indian
Constitution. Policies are involuntary. Weak language and its juxtaposition with the
constitution’s equality clauses mirrors the U.S, experience, In order to make their
preference policies enforceable, the government has amended the lndiaq Constitution
after controversial lawsuits.

South Aftica has a strongly structured employment preference policy, which
states that employers with over 50 employees must have a workforce representative of
the population. The law is also enforceable through its fines structure for non-compliance
and the creation of a commission to oversee the correct implementation of the law. The
structure of the education provisions were looser and allowed for creativity by
universities. South Africa shied away from quotas when constructing their access policies

in higher education. By giving autonomy to the universities in implementing the
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programs, the government is irying 1o steer away from some of the backlash that
accompanies equality of outcome measures by putting some control of the policies in the
hands of the universities themselves.

Even though the countries studied take diverse approaches towards
implementation, some similar trends develop within this research criteria. One is that the
countries looked at implementing ¢xpansion of their higher education system as a way of
increasing access to minority students. In India, increasing lower caste access meant
more of these students attending what would be junior or community colleges. In South
Africa, the situation is a littie different. The number of institutions were increased
because blacks were allowed greater access into former predominantly white institutions.
Increasing the size of the education system was very successfil i increasing the number
of minorities in the countries studied, although not a viable option for the U.S.

Unfortunately, ¢ was found that even when preference policies were
implemented, fow minorities attend prestige universities in the countries studied. In all
three countries there was a finding that there is sometimes a disconnect between the
policy enacted and the policies implemented by universities. Even though universities
committed themselves to diversity on paper they shied away from implementing policies
out of fear that admitting and hiring minorities would lower their academic standards.
Discrimination on campus was also a deterrent 0 implementing preference policies. It
was ako found that discrimination still remained a subtle part of campus life for minority

students and faculty, even after preference policies were implemented.
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These cases suggest that the implementation of preference policies are more
effective by universitics when they include a merit component, protect their standards,
and gives them autonomy in choosing how students are coached, trained and selected a a
institution. In this way, South Africa is a country to waich, since universities develop
innovative implementation policies to achieve diversity on campus. South Africa and
Great Britain have also developed programs taking merd inio consideration that are worth
duplication. They are described fully in the “Lessons for the U.S.” section.

When i comes to faculty development, a fear that hiring minorities would lower
academic standards was ako seen. In al three countries, the numbers of minority faculty
were extremely low and below their representation 1o the general population. In Grea
Britan, the universities with the largest number of minority faculty were local colleges
and technical schools it urban areas like London. & was found that the institutional
culture at instisutions ako made hiring and reMng minority faculty difficult. A culure
of discrimination still existed on campus for both facuky and students i al three
countries even with anti-discrimination policies, especially in prestige universities. In
order to diminish discﬁmination on campus, universities must cresie a nurtuning
environment for minofity students ard Facuky, one that does not tolerate discrimination
in any form

In South Africa, prestige universities often use the excuse tilere are too few
minorities available. Then they go an o hire white faculty for positions. In order 1

overcome a fear of hiring “outsiders” who may bring down standards, many South
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Affican universities choose to cultivate their own black graduate students for lower level
teaching positions.

It was found that public opinion was firmly tied to the rationale of the policy,
showing that there is a connection between the individual research criteria.  Countries
that used redress as its primary rationale, like India did see a backlash in public opinion,
However, because the beneficiary group is the majority of the population and has great
voting influence, the concerns of the forward castes were basically ignored. Instead, the
forwand casies protest with their et,  seeking education and employment outside India.

This same phenomenon occurred in South Africa as well. However, the backlash
against South Africa’s preference policies was diminished somewhat by the public
relations campaign massed there. After the campaign, the number of Afrikaner and
English speaking Whites opposing affirmative action declined slightly. There was more
backlash against the employment law with its equality of outcome measures than with the
education provisions, which mare resemble equality of opportunity concepts in design.

In Great Britain, backlash by the majority group was extremely low and this can
be attributable to the fact that their equality of opportunity policies are based on avoiding
present day discrimination. Therefore, & can be said that the success of affirmative action
policies are firmly conaected to the public goodwill of the ma jority group. In Great
Britain, the goodwill of the majority allows for some positive action. In South Affica,
whites are coming around o the policy albeit slowly. In India, this idea is turned on its

head since the policy is kept in place by a majority that is also the beneficiary group.
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Lessous (or the U.S,
Shifting the Rationale for Preference Policies

In looking a a rationale for the policy, the U.S. needs to shift focus from redress
to avoidance of present day discrimination. The success of Great Britain being able to
have high numbers of minority students in higher education, shows that you don’t need to
base equality of outcome polices on redress. You can base preference policies on
avoiding present day discrimination and as a way of achieving equity in the way
minorities and majoriy citizens of a country compete with each other for valuable
resources. While it is difficult to change a rationale, shifting focus from redress to

avoiding discrimination coukd be done through a wel planned public relations program

Shift From Using Equality of Qutcome to Equality of Oppertunity Programs

A shift in focus regarding the rationale for preference policies should also be
coupled with a shift from equality of outcome measures with quotas 0 equality of
opportunity measures. Equality of opportunity measures were used in all countries and
were very successful when used by universities seeking state school students in Great
Britain. Measures such as pre-college training programs, standardized test coaching
centers for low income students, summer courses for admissions and standardized testing
credit and admissions peints for students who have little college experience in their
family can al be utilized to increase access to higher education for minorities. Using

equality of oppertunity programs will ako cut down on legal proceedings that equality of
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outcome policies entail and if structured properly could include lower income whites who

suffer the same educational and employment disparities as minorities.

Using Class Based or Historical Disadvantage Plans Instead of Quotas

Using ideas from India and Great Britain, U S. universities could cfeate a class
based preference policy based on historical disadvantage. [n India, a mix of factors were
considered m determining who should benefit from reservations including income,
occupation and family educational experience. In Great Britain, universittes are looking
at giving preferences o students whose families have little or no history of higher
education Structuring a preference program it this way would shift the focis away from
race and allow disadvantaged whites to take advantage of preference policies. This would
in turn cut down on backlash of preference policies on racial grounds.

Universities could create a list of historical disadvantages which could include
factors like: attending schodl in a poverty stricken area, or one that has historically low
standardized testing scores, level of family wealth, and little or no family history of
attending institutes of higher education. This list of historical disadvantages could serve
as @ system 1o select students to participate in equality of opportunity programs like pre-
college training initiatives or summer courses for standandized testing and admissions
creddit. Alternatively it could akso flag students who should be given preference in

admissions, although this would be less stable legally.
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University Created Testing Methods

Universities can also adopt their own testing methods to determine if promising
candidates who do not have high SAT scores, can do college level work, like those
pesformed by the University of Cape Town with their Alterative Admissions Research
Project The program has been packaged for duplication: elsewhere. This could work as a
system in addition to accepting SAT scores. Here, univérsities would develop tests in
math and English that compliment the academic level of their own unique universities to

determine if the students can do college level work

Summer Training Courses for Admissions and Standardized Test Credit
Alternatively, the U.S. could adopt some of Great Britain’s summer coaching
classes where students do college level work and are graded on their projects by
professors from the university, especially in subjects they are interested in. This could be
difficult given the liberal arts nature of U.S. universities and the fact that n Great Britain
students are accepted 1o a department first before being accepted to the university.
However, it could be tailored to U.S. needs. Upon completion of the summer courses,
which could be done the summer of the students’ junior year, successful students could
then earn poirts towards admissions or gain points added onto theis SAT score
Alternatively, because students in the US. apply to a great number of colleges and
universities, it might be a good idea ® even have an independent organization administer
the class similar to a Kaplan or Princeton Review type group for a smal fee Then certain

colleges and universities accepting points from these programs could be chosen by
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students. In reality such programs could be the same as Advanced Placement programs
in which students eamn credit i high school towards college work Instead, the points are

awarded f>r admissions or SAT test scores. The same could work with graduate students

in specific programs.

Transparency Between U.S. and International Universities on Preference Policies
There were areas where intpmationai universities were enacting equality of
opportunity programs that were ako used by the United States. Programs such as targeted
advertising for minority faculty, pre-college training, mentoring, and nurturing minority
graduate students into teaching positions were enacted in the US as well as m the
countries studied. Even though the same programs are being used, perhaps some
transparency is necessary so that the U.S. and other countries can learn best practices
from each other. This could be done on a website that could be maintained inexpensively
by all concerned. Such an effort was made by the University of Maryland i the U.S,,
who serves as a clearing house on preference policies by U.S. universities. This program
could be enlarged to showcase the experiences of various international universities as

well.

Developing A National Consensus on Preference Policies
In order to improve public opinion on affirmative action, the U.S. needs to
develop a national consensus on the subject This idea of developing a national

consensus comes from Krishna Tummala (1999) and & integral to success, Although
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painﬁ,n],l the US. needs to stop shirking away from affirmative action but discuss i
openly. Of course having meaningful dialogue is difficuli when both sides am reluctant to
listen to anything but their own arguments. However, embracing myths about the policy
and not squarely facing concerns can be disastrous for the success of the policy. For
example, even though South Africa mandates more hiring of faculty, some universities
there still do not implement state policy because they don’t believe & will serve them

well To get over this disconnect between state and implementer we must have dialogue.

Public Relations and Marlieting Campaign for Preference Policies

The US. should ako consider a public relations campaign for unveiling
affirmative action legislation and pol:icy_ It should focis on the rationale for the policy,
namely avoiding present day discnmination and explain the constitutional natre of
programs being enacted To be successful, the campaigni should ako look to break apart
myths about preference policies in the United States. It should ako give examples of
how affirmative action works and who it benefits.

This pubkic relations campaign should not only be limited to the general public,
In order 1o create change and diminish discrimination on college campuses, hgher
education institutions must also be targeted. This could be done through workshops an
diversity and discrimination. Such workshops would ako work well to explain the nature

of preference policies to admissions officers so they understand the law and implement &

correctly when creating preference programs of their own.

107



CONCLUSION

For years, universities depended on equality of outcome style prefes ence
programs that used quotas. The programs served the unjversities well, providing .a:cess 0
higher education for minority students Now U.S. universities are being forced to find
other programs to keep their classrooms and campuses diverse.

Our international neighbors offer many solutionsto US policymakers and
universities. Equality of opmﬂuniﬁ programs that focus on pre-exam training, and
summer programs that offer bright studeats the opportusity to show they can do college
level work can be transtated © -imo higher standardized testing and admissions points.
Class based initiatives focusing on historical disadvantagee can help identify students in
need of training programs

When it comes to faculty recruitment, the countries studied and the U.S. engage
similar methods. However, al the countries can still engage in discussing best practices
when & comes © facully recruitment and admissions programs. In fact, the countries
studied could even benefit from each others initiatives. South Africa, who is struggling to
find and hire black faculty can engage in the targeted advertising practices of the U.S.
and Great Britain. Or they could create a datahase of qualified black faculty looking for
careers in academua like India did for prospective lower caste faculty.

Creativity & vital here to translate concepts and kleas into successful ;rogrm far
U.S. universities. Let the ideas presented in this thesis be a starting point for discussion

on how equality of opportunity programs can work to create a diverse campus. Wha is
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needed is discourse, patience and the ability to look beyond the vitriolic nature of debate
on affimative action in the United States.

Change occurs whether one likes it or not. U.S. universities must not see the legal
changes in affirmative action as simply a negative prospect that leaves them chained to
narrow legal interpretations of the law. Instead, universities must look at this i}eriod in
U.S. affirmative action as an opportunity to start fresh, and create preference policies that

have the potential to be legally sound and more successful than quotas.
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