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Abstract

Human security is a human or people-centred and tiraettoral
approach to security, emphasising the empowerniepeaple to enhance
their potential through concerted efforts to deyetmrms, processes and
institutions that systematically address insecesiti Although the idea
itself arguably precedes the formation of the Weaipn system, it was
the UN Development Programme that captured it pabcy discourse in
1994. Since then, the idea has facilitated, fomepde, the adoption of new
treaties concerning the protection of civilians ohgr and in the aftermath
of armed violence, and has informed debates aow ¢ertain rules of
international law should be interpreted or appliedfter locating human
security within the analytical framework of secyyithis paper considers
legal or structural obstacles to the notion of humaecurity being
harnessed more widely across all fields of inteioval law. This chapter
finds that the notion of human security challenggsrnational law not
only in respect of its sovereignty-based legal ®amrk but more
significantly in relation to the very notion of seity shared by policy-
makers and jurists in legal contexts.

1. Introduction

Human security is a human or people-centred andi-sedtoral approach to security,
which means the protection of people from critieald pervasive threats and
situations, and the empowerment of people to devehleir potential, through
concerted efforts to develop norms, processes astitutions that systematically
address insecuritiésEven though the idea of human security, at it®,carguably

precedes the formation of the Westphalian systéimyas the UN Development
Programme (UNDP) that captured it into policy disse in its 1994Human
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Development RepoftHuman security has since then been incorporatedkiey UN
policy documents such as the 2000 UN Millennium IBxation? the 2004 Report of
the UN Secretary-General’s High-Level Pahtie 2009n Larger FreedonReport®
and the UN Secretary-General’'s Report on Humanr@gdén 2010 and 2012 World
leaders affirmed in the 2005 World Summit Outcohne notion of human security as
encompassing ‘the right of people to live in freedand dignity, free from poverty
and despair® and since then have continued to debate the nofibnman security in
the UN General Assembfy.

The policy debate concerning security has consetyjuemved beyond traditional
state-centric security paradigriifsThere is no doubt that the notion of human segurit
has paved the way for a shift in focus, away from domain of national security and
towards a broader spectrum, which assists us imidgfnew security concerns or
redefining the terms of the debate surroundingiticahl security threats' Within
the field of international law the idea has faaii@d, for example, the adoption of new
treaties concerning the protection of civiliansidgrand in the aftermath of armed
violence and has also informed debates as to hotaiceules of international law
should be interpreted or applied. Yet, the actogbacts of human security for the
development of international law have so far bemitéd to a few specific areas such
as arms control, forced displacement and humaartantervention.

This chapter considers legal or structural obstatdethe notion of human security
being harnessed more widely across all fields tdriational law. It does not intend
to provide a comprehensive analysis of how the afdauman security has influenced
the development of international law, as earlieldsts have already examined this
matter in many different respectsRather, this chapter examines the potential of
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human security in the areas where it has not infltad the development of
international law. To that end, after locating tieion of human security within the
analytical framework of security in general (Sewti®), this chapter examines the
extent to which the notion of human security hakas not informed the development
of international law in each of three different éinsions comprising the analytical
framework of security, namely: (1) the focus (refdr object) of security; (2) the
scope of security issues; and (3) the means byhwdacurity threats are addressed.

2. Locating Human Security within the AnalyticabRrework of Security

When the world leaders agreed upon adopting thematf human security in the
2005 World Summit Outcome, the definitional issuesvexpressly left for subsequent
discussion!® Subsequently, UN member states discussed humauritgedn the
General Assembly on 22 May 2008, in which differpetspectives were presented
and weighed the potential benefits of broadeningndmu security against the risks it
might pose. While some states highlighted the oisétraining human security of any
real operational value and applicability, othetetaunderlined the risk of limiting the
concept too narrowly, referring to the benefit wiproving the living conditions of
those most in neeld.

Following the thematic debate, the UN Secretaryge@nBan Ki-Moon was tasked
with seeking the views of UN member states on thion and definition of human
security*® In his 2012 report, however, the Secretary-Geradrase to set out the core
values, scope, approach and common understandihgroén security, rather than
define it with specific and clear terffsWhile some states have lamented the lack of
a clear definition’ this approach appears overall to have been wekived?!®
Switzerland, in particular, supported the approajuing that a precise scientific or
legal definition ‘would ultimately limit its intrisic usefulnesst?

The definitional debate of human security comes rddev how we understand
‘security’ as much as what we mean by ‘human’. 8gcis an elastic and dynamic
concept susceptible to change resulting from bdifeabive conditions and the
subjective perception of threafslt is often described as ‘an essentially contested
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concept’?! due to the fact that it can be understood difféyerdepending on its
objects, the perception of threats, the protectddes, and the means through which
these values can be protectéd.ikewise, human security is not a coherent or
objective concept that can be defined with a defiand precise meaning, but rather
forms part of an evolving conception of securitgittheflects the impacts of different
values and norms on international relatiéh¥here can be no single meaning or
definition of human security. Indeed, differentteta policy makers and scholars have
envisaged different ranges of human security isétiBevertheless, the analytical
framework of security in general can provide a @ptaal way of understanding the
debates concerning the current state and role mBhuwsecurity in the development of
international lawf>

In the discourse of security studies, human secigijtfirst and foremost, understood
as a shift in ‘referent objects’ of security fromvereign states or the international
community to human being8. Ambiguity remains as to whether it is particular
individual persons or human beings as a colleatnass that constitute the referent
object in the discourse of human security. PeteudHo for example, understands
human security as the ‘deepening’ of security, ipaindividual persons at the centre
of security analysis and policy-makidgBarry Buzan, on the other hand, warns
against the ‘reductionism’ caused by human securitgternational security thinking,
emphasising the collectivity of security enterpsises an essential element of referent
objects?® This issue informs the debate, as will be disaidselow, regarding the
extent to which human security overlaps with ortidguishes itself from human
rights.

Second, not only does human security shift the Soaureferent objects to human
beings, it also entails a broadened, multi-sectoradlerstanding of security and
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and J. de WildeSecurity: A New Framework for Analy§Boulder: Lynne Rienner, 1998) 23-36.

27 peter HoughUnderstanding Global SecuritfRoutledge, 2004) 8-10. See also, Gary King and
Christopher J L Murray, ‘Rethinking Human Securif2001) 116Political Science Quarterly685,
592-597; David T Graham and Nana Polligration, Globalisation and Human Securitiroutledge
2000) 17 .

28 Barry Buzan, ‘A Reductionist, Idealistic NotionathAdds Little Analytical Value’ (2004) 35
Security Dialogue369-370.



addresses a wider range of causes of insecuripadsof security policy agend&s.
Furthermore, various human security threats are uatlyt reinforcing and
interconnected because of their causal effect -example, violent conflicts can lead
to reduction in food production and poverty, orevieersa — often spreading across
national borders into a wider regidhYet, such a potentially unlimited conception of
human security has been criticised as being toagmbs to be of any use for policy-
making®! in that ‘virtually any kind of unexpected or irggr discomfort could
conceivably constitute a threat to one’s human rityt§2

In response to such criticism, a much narrower,immafist conception of human
security has emerged, placing human security sbyuaithin the context of violence
and conflict; such as the protection of civiliangpmen and children in armed
conflict.®® It was this narrow conception of human securityiolvhprovided a

theoretical foundation for the development of thesponsibility to protect’ concept
and the associated debate on military interverttigorotect civilian populations from
mass atrocitie¥! However, this narrow conception of human secunig also been
subjected to criticism for prioritising the valu&ssoured by the Global North over
those held in the Global South.

Third, unlike traditional, state-centred securitiii@h is often concerned with threats
of armed attack, human security is to be achievedaimultidimensional and
comprehensive manner. Thus, the Commission on HuRights emphasises both
protection and empowerment in an integrated appraac address a range of
insecurities® It incorporates the idea of human developmentgeoad by Mahbub ul
Haq, which has helped shift the focus of developgns=ues from economic growth to
the quality and richness of human livEsThe idea of empowerment also closely
relates to emancipation. As Ken Booth observes:

‘Security’ means the absence of threats. Emancipat the freeing of people (as
individuals and groups) from those physical and &umonstraints which stop them
carrying out what they would freely choose to darVend the threat of war is one of
those constraints, together with poverty, poor atlan, political oppression and so on.

29 Commission on Human Security (n 1); Tadjbakhsh@hdnoy (n 1) 29-30; MacFarlane and Khong
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35 Tadjbakhsh and Chenoy (n 1) 35-36. Yuen Foong httuman Security: A Shotgun Approach to
Alleviating Human Misery?’ (2001) TGlobal Governance231-236. Cf. Mark Duffield,Global
Governance and the New Wars: The Merger of Devedapiaind SecurityZed Books, 2005) 31-34.

36 Commission on Human Security (n 1) 10-12.
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Security and emancipation are two sides of the saite Emancipation, not power or
order, produces true security. Emancipation, thamiéy, is security?®

Thus, progressive advocates consider that humamigerepresents a transformation
away from the traditional idea of security beingypded by the sovereign state, to the
protection and empowerment of the individual anel pnomotion of social progress
through the merging of development and secifityowever, when translated into
practice, human security tends to take the forgasfernment foreign aid programs,
as has been the case with Japan’s developmefftiaigiarticular the UN Trust Fund
for Human Security they creatét.

Additionally, much narrower, but more distinct apgches to promoting human
security have been considered. The ‘rights-baspgdiraach to human security, for
example, attempts to explain that human rights gpdéhe normative and conceptual
foundation of human security and serve as the mehesisuring human security.
Another perspective is the state-based approaatepassented by the ‘responsibility
to protect’ concept, which seeks out ways in whsdvereign states can address
security threats to human beings, rather than thteatheir own national security or
their international relatiorfS.However, due to the controversies over its preftisas
and scope, there is a risk of human security beirsysed or misguiding the debate
when such familiar ideas and existing legal framd&wa@re relied upon as the means
of addressing human security concerns (as will iseudsed in Section 5-2 as the
pathology of human security). At least one of tkasons why human security has
been widely advocated and received into policy dgenworldwide is the very
recognition that existing ideas and legal framewodo not sufficiently address
contemporary security threats from the viewpoinhofman beingé* Any discussion
about the means to address human security issusish@gin by critically assessing
the adequacy of existing ideas and legal frameworks

Within the analytical framework of security, humsecurity serves as a catalyst for
expanding the horizon of contemporary security tebal he question relevant to this
chapter is to what extent the idea of human seciwds or has not informed the
development of international law, challenging itsvexeignty-based structure. The
remainder of this chapter examines this questionthiee different dimensions
comprising the analytical framework of security,mmey: (1) the focus (referent
object) of security; (2) the scope of security essuand (3) the means by which
security threats are addressed.

38 Ken Booth, ‘Security and Emancipation’ (1991)R&view of International Studi@d3-326, at 319.

3% Tara McCormack, ‘Human Security and the SeparatfoBecurity and Development’ (2011) 11(2)
Conflict, Security & Developme85-260, at 241.

40 For details, see, eg, Makoto Sato, ‘Human Secarity Japanese Diplomacy: Debates on the Role of
Human Security in Japanese Policy’ in Giorgio Shifakoto Sato, and Mustapha Kamal Pasha (eds),
Protecting Human Security in a Post 9/11 World:ti€al and Global InsightgPalgrave Macmillan,
2007) 83-96.

4 For details, see, eg, Oscar A Gomez S, ‘What Haiman Security Project? The Experience of the
UN Trust Fund for Human Security’ (2012) &obal Change, Peace & Secur@35-403.

42 See, eg, Fen Osler Hampstadness in the Multitude: Human Security and W@isorder (OUP
2002), 16-23; Bertrand G Ramcharétlyman Rights and Human Securfiyartinus Nijhoff 2002) 3-

10.

43 See, eg, Report of the Secretary-General (2010) paras.20-22.

4 Thus, von Tigerstrom describes the basic functafrisuman security as ‘agenda-setting’, ‘question-
framing’ and ‘critiquing existing approaches’: vdigerstrom (n 12) 45-49. See also, O'Brien (n11) 2.



3. Shifting the Focus

Even though human security is first and foremostigieed to shift the focus or
referent object of security away from the stat¢hindividual, the idea of a human-
centred approach itself is not alien to internalolaw* International law, while
being built upon the traditional, inter-state pagad has developed to accommodate
a human-centred approach by incorporating, for ganthe principle of equality and
non-discrimination, the principle of respect fornan dignity, and the principle of
humanity*® These principles have underpinned the developroéninternational
human rights law, refugee law, and internationahhnitarian law; particularly in the
second half of the twentieth century. If human siégwcould only provide a shift
towards a more human-centred approach, it would affetr much value to the
development of international law.

What distinguishes human security from the humanrimeapproach to international
law, particularly international human rights lave, its place within the analytical
framework of security. The human-centred approachirternational law, as
traditionally conceived, does not necessarily asklirde interests of human beings
within the paradigm of security. Human security emen be considered a sub-set of
the human-centred approach to international lawichvinas only recently evolved
within the overall trend of expanding the concepsecurity in international policy
discourses. Conceived as such, human security hsrently a public concept
concerned with the security of individuals as mersl the community, rather than
each individual's own personal securifyThe manifestation of the human-centred
approach to international law in the paradigm aiusigy, through the form of human
security, has challenged the traditional conceptidnsecurity as the sovereign
prerogative of states.

It is for this reason that the adoption of the 1¥ATawa Treaty® the 1998 Rome
Statute?® and the 2000 Optional Protocol to the Conventiontlte Rights of the
Child,*®® amongst the body of human rights treaties, hasn besen as legal
development motivated and facilitated by embra@nd prioritising human security
over national security. Security concerns of hurbaimgs have essentially pushed
international standards of behaviour into the avdaish were traditionally considered

45 See, von Tigerstrom (n 12) ch 3.

46 Accordance with International Law of the UnilaterBeclaration of Independence in respect of
Kosovo (Advisory Opiniof2010] ICJ Rep 403, 596-607 (Judge Trindade sépan@inion). See more
generally, Antdnio Augusto Cancado Trindatlgernational Law for Humankind: Towards a New
‘Jus Gentinum’(Martinun Nijhoff 2010); Theodor MerorThe Humanization of International Law
(Martinus Nijhoff 2006).

47 See also, Kaldor (n 1) 191; Makoto Sato, ‘HumaouBty and Japanese Diplomacy: Debates on the
Role of Human Security in Japanese Policy’ in Gimr§hani, Makoto Sato and Mustapha Kamal
Pasha (eds), Protectig Human Security in a Po4t\8/drld (Palgrave Macmillan 2007) 83-96, 92.

48 Convention on the Prohibition of the Use, StockpgiliProduction and Transfer of Anti-Personnel
Mines and on Their Destructigfadopted 18 September 1997, entered infor forkarch 1999) 2056
UNTS 211.

4 Rome Statute of the International Criminal Co(atlopted 17 July 1998, entered into force 1 July
2002) 2187 UNTS 90.

50 Optional Protocol to the Convention on the Rightdh® Child on the Involvement of Children in
Armed Conflict{adopted 25 May 2000, entered into force 12 Falr2@02) 2173 UNTS 222.



domestic concerns of statésAdditionally, a more progressive view has been
expressed, elevating the potential of human secunto a norm that requires
proportionality assessment under international mitaaan law to demonstrate that
the legitimate military objective cannot be achibMey other means, rather than
simply consider that civilian casualty is not exstes in relation to the concrete and
direct military advantage anticipatétiAccording to this progressive view, human
security is considered a normative, additional dadb be taken into account in
balancing between military necessity and humamitarconcerns, whilst different
from human rights-based approach in that it doésuggest an obligation to avoid or
minimise any risk to civilians® Thus, human security plays a much broader function
than human rights by contributing to the developthaerd re-interpretation of legal
rules, but is at the same time narrower than hunggms in that it is concerned with
the ‘security’ of human beings, their survival diilhood and dignity?

Although the adoption of a new treaty or re-intetption of existing legal rules may
have been influenced and motivated by the ideaunfam security, whether this truly
addresses human security concerns held by indidaaa different matter. States’
approach to human security issues may well be tdedeand deal only with what
states consider to be a threat to human beindgerrdtan what individuals perceive to
be a threat to themselves. Furthermore, human ise@sues may well be addressed
only in the way that states consider appropriaté¢her than the way in which
individuals themselves require them to be addred#iaedtrative of this point are the
issues of internal displacement and protractedgesfisituation (where the displaced
people are often encamped on border areas for langed period of time), which
illuminate the inadequacy of the state-orientednatithic understanding of ‘refugee
protection’ without having regard to the dynamicsdacomplexity of specific
situations and individuals under the existing inédional refugee law® There
remains scope for revisiting even human-centredsroif international law so as to
better accommodate the particular needs and citemntess of those who are suffering
or perceiving threats.

4. Expanding Security Agendas

51 See, eg, Rob McRae, ‘Human Security in a Globdlis®rld’ in Rob McRae and Don Hubert (eds),
Human Security and the New Diplomacy: Protectingpfbe, Promoting PeacéMcGill-Queen’s
University Press 2001) 14-27, at 25; Richard A Mewt, ‘Human Security and the Mine Ban
Movement I: Introduction’, in Richard A Matthew, yam McDoland and Kenneth R Rtherford (eds),
Landmines and Human Security: International Paditend War’'s Hidden LegadiBtate University of
New York Press 2004) 3-19

52 Tom Farer, ‘Human Security: Defining the Elephamd Imagining Its Tasks’ (2010) Asian
Journal of International LaviL-13, at 8. See also, Kaldor (n 1) 186.

53 For discussion, see, eg, Kenneth Watkin, ‘AssgsBiroportionality: Moral Complexity and Legal
Rules’ (2005) 8rearbook of International Humanitarian LeBy 34-41.

54 See also, von Tigerstrom (n 12) 42.

%5 See, eg, Akiko Okudaira and Hitoshi Nasu, ‘Reirigitthe Concept of Protection in International
Refugee Law: Implications of the Protracted Refug#eation on the Thai-Myanmar Border’ in Angus
Francis and Rowena Maguire (edBjptection of Refugees and Displaced Persons irAia Pacific
Region (Ashgate 2013) forthcoming; Alice Edwards, ‘Hum&acurity and the Rights of Refugees:
Trascending Territorial and Disciplinary Border009) 30Michican Journal of International Law
763-807, 805; T A Aleinikoff, ‘State Centered RefgglLaw: From Resettlement to Containment’
(1992) 14Michigan Journal of International La@20-138.



Despite the conceptual debate concerning its sespeutlined above, there is no
denying that human security has provided a thezaetoundation for expanding the
range of security issues to be addressed, at kEmgpolicy agendas, including
economic security, food security, health securitg @nvironmental securifif. The
human security optic makes a significant contrimutio how we consider the wider
range of security issues in that it enables a denation of the root causes of such
issues — which are usually observed and felt atata or regional level — from the
perspective of those who are actually sufferingp@nceiving the threats, irrespective
of their causal relationship with an armed conflighich the state-centred notion of
security has been primarily concerned about. Thugjan security is not simply a
security multiplier, but demands the incorporatioh ‘non-traditional’ security
agendas, which pose challenges to the survivairatiebeing of peoples arising from
non-military source$! as perceived by those who are suffering from thgiral
causes, rather than as their consequences for aonddtt.

However, accommodating ‘non-traditional’ securityeadas from a human security
perspective within the existing framework of intational law is not straightforward.
The basic premise of international law inevitablgses a structural obstacle to
‘mainstreaming’ human security within the existingmework of international law?
International law is a system of law based on tbesent of sovereign states and
hence does not allow much scope for accommodatiog-state entities and
individuals as subjects of international I8%This structural obstacle of international
law inhibits the full potential of human securitgibg harnessed to address ‘non-
traditional’ security issues.

An example illustrating this problem is the issdefand security. The idea of food
security has evolved over the last four decadaw ffood supply security’ focusing
solely upon the availability of food supply as aciugity concern®® to a more
comprehensive concept of ‘physical and economiessdo sufficient, safe and
nutritious food’®! It is the concept of human security that argudhlbilitated this
shift, as the 1994 UNDP Human Development Repopressly provides that food
security ‘requires not just enough food to go achun[but] requires that people have
ready access to food — that they have an “entithtim® food, by growing it for
themselves, by buying it, or by taking advantageaopublic food distribution
system’®? This statement was made ahead of the 1996 Wortdl Bummit where
states, for the first time, embraced this wider ammthnding of food securi}?

56 UNDP (n 3) 24-30.

57 See generally, eg, Mely Caballero-Anthony, Ralf reens and Amitav Acharya (edsNon-
Traditional Security in Asia: Dilemmas in Secuati®n (Ashgate, 2006).

58 Cf. Wolfgang Benedek, Matthias C Kettemann and KdarMostl (eds)Mainstreaming Human
Security in Peace Operations and Crisis Managemalicies, Problems, Potenti@Routledge, 2011).
5 Andrew Clapham, ‘The Role of the Individual inémational Law’ (2010) 2European Journal of
International Law25-30. Cf Claudio Grossman and Daniel D Bradloie' We Being Propelled
Towards a People-Centered Transnatinoal Legal @rd&©93) 9 American University Journal of
International Law and Policy-25.

60 Report of the World Food Conference, Rome, 5-16GMber 1974United Nations, 1975) 9.

61 Rome Declaration on World Food Security, adopt@ November 1996, para.l, available at:
http://www.fao.org/docrep/003/w3613e/w3613e00.[lmst accessed 22 May 2013).

62UNDP (n 3) 27.

63 Rome Declaration on World Food Security (n 60).




Nevertheless, the international trade riéfeiscluding those intended to address food
security issue® have remained as the legal and structural bartgetise adoption of
flexible food security policies by individual couigs® This is also despite the fact
that the 2001 Doha Ministerial Declaration acknalgled that a range of non-trade
concerns such as food security should be takendotount’ This ‘trade-centric’
approach to human security is also evident in theet protection of intellectual
properties, which has been criticised as denyiaditional farmers’ accessibility of
plant genetic resources for food and agriculffre.

The expansion of the security concept through htec @f human security has also
influenced the mandate and activities of the UNuBigcCouncil, which appears to be
the most appropriate forum to incorporate the tregiden that it has the primary
responsibility for the maintenance of internatiopabce and security within the UN
system. Yet, it is a state-centric, military-oriemstconception of security which
underpins the UN collective security system, whosestitutive and legitimising aim
has traditionally been the absence of armed aggre$sMainstreaming human
security to address non-traditional security issuéhin its framework requires
transformation of its normative and institutionaluhdations into those that adopt
human security as the driving force in the seaartstibstantive legitimacy based on
universal value$®

As this author has discussed elsewhere, whilst itleerporation of a civilian
protection mandate into peacekeeping operationsghas some way towards this
direction, the prevailing view remains that nordit@nal security issues such as
health security, food security and climate charaye, relevant to the UN Security
Council only to the extent that those matters eetat conflicts’! Thus, at least as it
currently stands, the idea of human security hais be®n fully harnessed into
collective security decision-making. It therefommains to be seen whether and to

64 The modern international trade law can arguablgdieceived of as aiming to fulfil human security
objectives with reference to improvement of livigjandards for all people and sustainable
development: Robert Howse and Makau MutBagtecting Human Rights in a Global Economy:
Challenges for the World Trade Organizatifinternational Centre for Human Rights and Demticra
Development 2000) 4.

55 See especiallydgreement on Agriculturéadopted 15 April 1994, entered into force 1 Jand&95)
1867 UNTS 410.

56 For details, see, eg, Anagha Joshi, ‘Food Secinitthe Great Lakes Region: Reconciling Trade
Liberalisation with Human Security Goals’ in Roseyn&ail Rayfuse and Nicole Veisfelt (ed3)e
Challenge of Food Security: International PolicydaRegulatory Framework€heltenham: Edward
Elgar, 2012) 44, 53-56; Carmen Gonzalez, ‘Instiglizing Inequality: The WTO, Agriculture and
Developing Countries’ (2002) 2Zolumbia Journal of Transnational Law31-487, at 476-481;
Melaku Geboye Desta, ‘Food Security and Internatidimade Law: An Appraisal of the World Trade
Organization Approach’ (2001) 3®urnal of World Tradel49-468.

67 WTO Doha Ministerial Declaration, adopted 14 Nobem 2001, Doc WT/MIN(01)/DEC/1,
paras.13-14.

58 ‘Report of the Special Rapporteur on the RighEtmd’, UN Doc A/64/170, 23 July 2009, para.10.
See generally, Robin Ramcharamiernational Intellectural Property Law and Hum&ecurity(The
Hague: TMC Asser, 2013).

59 See, eg, Mariano-Florentino Cuéllar, ‘ReflectiamsSovereignty and Collective Security’ (2004) 40
Stanford Journal of International La®11-257, at 215-220; Hilary Charlesworth, ‘Thedaguacy of
“Collective Security” (2000) Finnish Yearbook of International La3p-46, at 41-44.

0 Hitoshi Nasu, ‘Operationalising the “Responsililib Protect” and Conflict Prevention: Dilemmas
of Civilian Protection in Armed Conflict’ (2009) 1¥burnal of Conflict & Security La®09, 232-233.

T Nasu (n 12).
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what extent the legal and political structure o thN collective security system is
capable of accommodating human security perspeactive dealing with both
traditional and non-traditional security issueseTdnswer to this question may well
depend on whether and how the multi-sectoral agproaquired to realise human
security can be integrated into collective secuaittions, which forms the subject of
the next section.

5. Roles of Human Security in International Law
5-1. Multidimensional Approach to Security

The concept of human security functions as a geahach as the means to achieve
the goal. As the 1998uman Development Repaets out, it promotes not only the
‘protection’ of human beings but also the ‘empowenth of people to develop their
potential, through concerted efforts to developnmgrprocesses and institutions that
systematically address insecurities. The UN Segréb@neral Ban Ki-Moon in his
2010 Human Rights Reportlso considers that the concept of human security
introduces a practical framework for identifyingesgic insecurities as well as for
considering the institutional and governance areamgnts that are needed to ensure
the survival, livelihood and dignity of individualand communities in a
multidimensional and comprehensive mani&@onceived as such, the role of human
security as a security multiplier also extendsrtteans by which security threats are
to be addressed.

Nevertheless, the prevalent position among statasins that human security is to be
achieved within the existing framework of interoatl law and therefore does not
entail new legal obligations for states, effectyedjecting any shift away from the
traditional idea of security being provided by thevereign staté® Within the
European Union, it is considered that ‘[rlespectdth human rights and the rule of
law should remain at the core of any applicatiorthef human security approach’.
Although the concept of human security itself mayt mreate any new legal
obligations, it does not mean that human secwsitievoid of any legal and normative
values. Indeed, as the Australian delegation toltNeGeneral Assembly observed,
human security provides a ‘normative frameworkétsure that our collective actions
are not fragmented and that they directly benéficéed population$

It is in this normative context that mainstreamihngman security can make a
contribution in developing or re-conceptualisinglesu of international law. As
examined above, human security has motivated dheenced the adoption of new
treaties, so far mainly in the area of arms corffrathich could and should expand
into other areas such as the international traderégime’’ The notion of human
security could also allow international and regilooaurts and tribunals to expand

2 Report of the Secretary-General (2010) (n 7) Réra.

7 UN Doc A/66/PV.112 (4 June 2012) 6 (Egypt), 7 (EuMexico), 8 (Venezuela), 12 (Russia), 15
(India), 19-20 (Syria). See also, Report of ther8@acy-General (2012) (n 7) para.36(c).

74 UN Doc A/66/PV.112 (4 June 2012) 3.

S UN Doc A/66/PV.112 (4 June 2012) 10 (Australia).

6 See above n and accompanying text.

" Note the legal and structural obstracles to theption of flexible food security policies under the
current WTO regime, as introduced above n and apaoging text.
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their approach to security. Judge Koroma, for eXamip considering the request for
the indication of provisional measures Anmed Activities on the Territory of the
Congq held in his Declaration that the Court’s rolemaintaining international peace
and security includes the promotion and protectibhuman security and the right to
life, having regard to the real and serious thréas existed to the population of the
region concerned In the Kosovo advisory opinion, Judge Trindade relied upon
human security in observing that states have thg/ t protect and to empoweéheir
inhabitants’ (emphasis original.

Such a positive obligation upon states has beesgresed in the context of the right
to security through international, regional and dstic human rights jurisprudent®.
A reading of human security into the positive oltign of states to protect their
inhabitants from violence and to empower, howevaises concern for the tension
between liberty as an individual right and secufibcluding human security) as a
public or collective interes$t Should human security be incorporated into thitrig
security so as to re-conceptualise or expand ¢, rihe question inevitably arises as
to how the potential conflict between the rightsexurity (for example, of the public
from terrorist threats) and other human rights saglhe right to liberty and fair trial
(for example, of suspected terrorists) should lbeneiled®? Some may argue that the
right to security is superior to other human righitehereas others consider that the
right to security should be narrowly confined taivsuch conflicB* Indeed, as will
be discussed below, a certain application of a museurity perspective leads to a
pathological debate on the use of human security asstification for controversial
measures within the existing legal framework.

5-2. Pathology of Human Security

While human security is, as argued above, essbraigdublic concept concerned with
the security of individuals as members of the comityy rather than each
individual’s own personal security, too much empdhas the collective as opposed to
each individual blurs the line between human sé&cwnd national security. In a
twisted sense, human security can be conceived afreecessary precondition to the
society in which human rights can be exercised,thod justify derogation from the
human rights of certain individuals. This is thaeliof argument that the former
Canadian Attorney-General Irwin Cotler adopted ssesmsing the human rights
compatibility of controversial counter-terrorismgiglation by describing it as

78 Case Concerning Armed Activities on the Territorfy the Congo (New Application: 2002)
(Democratic Republic of the Congo v Rwanda) (Pional Measures]2002] ICJ Reports 219, 253-
254,

7 Accordance with International Law of the UnilaterBeclaration of Independence in respect of
Kosovo (Advisory Opiniorf2010] ICJ Reports 403, 594 (Judge Trindade Sép&pinion).

8 See, eg, James Spigelman AC, ‘The Forgotten Freedéreedom from Fear (2010) 59
International and Comprative Law QuarterA3, 549-559; Sandra Fredman, ‘The Positive Right
Security’ in Benamin J Goold and Liora Lazarus Je&curity and Human Righ{slart Publishing,
2007) 307-324; Liora Lazarus, ‘Mapping the RighSecurity’ in Benamin J Goold and Liora Lazarus
(eds),Security and Human Righ¢siart Publishing, 2007) 325-345.

81 Spigellman (n 79) 549.

82 For discussion, see, eg, Piet Hein van Kempenyr'f@oncepts of Security — A Human Rights
Perspective’ (2013) 1Buman Rights Law Reviely23.

83 Cf Jeremy Waldron, ‘Security and Liberty: The Imagf Balance’ (2003) 1Journal of Political
Philosophy191-210, at 208-209.

84 See, eg, Lazarus (n 79) 344.
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“human security” legislation that purports to prot both national security and civil
liberties’ 8°

A similar position was adopted by the former Ausira Attorney-General Philip
Ruddock in his theoretical, human security-basediomale for Australia’s
controversial counter-terrorism legislation. Acdoglto Ruddock:

Human security is a broad concept focused on ttigidual or community, rather than
the state. Human security rests upon securityHferindividual citizen, which requires
not only the absence of violent conflict, but alssspect for human rights and
fundamental freedoms...

While it is accepted that any tightening of seguaitrangemnets will impact on certain
rights, a more useful debate is to consider wheightening security arrangements is
in the interests of protecting fundamental humghts as a whol€.

This argument was advanced in justifying contro¢rsounter-terrorism legislation
that derogates from fundamental rights and freedimnthe process on the grounds
that ultimately it promotes human security by presg a society in which rights and
freedoms can be exercised. What we see in thisofirgument is reliance on the
normative goal of human security as a way of sigftihe balance between national
security and individual human rights without explag why the shift is towards the
reduction of human rights (not the other way) owtat extent it can be shiftédThe
notion of human security is only given a limitedhs@eration as a normative goal,
without being projected into the third analyticalcsrity dimension concerning the
means by which security threats are to be addrebkedan security is not a language
of oppression, but rather one of empowerment araherpation.

Another area that illustrates the potential patbigial use of human security concerns
the debate on humanitarian intervention. In paldicuearly literature on human
security considers human security to be ‘intenamst by nature’ encompassing the
use of force for more cosmopolitan go¥This, again, reflects the pitfall of a limited
understanding of human security as only a ‘norneagjwal’ and the failure to harness
its potential in full as the ‘means’ to addressusity threats. It would be too much to
expect the human security approach to have posigcts on the future debate
about humanitarian intervention, given the inherdiémma posed by competing

85 [rwin Cotler, ‘Thinking Outside the Box: Foundatal Principles for a Counter-Terrorism Law and
Policy’ in Ronald J Daniels, Patrick Maklem and K&voach (eds)The Security of Freedom: Essays
on Canada’s Anti-Terroism Bi{University of Tronto Press, 2001) 111-129, at.112

86 Philip Ruddock, ‘A New Framework: Counter-Terronisind the Rule of Law’ (2004) Tehe Sydney
Papers113-121, at 116-117.

87 See, Ben Golder and Goerge Williams, ‘Balancingiow@l Security and Human Rights: Assessing
the Legal Response of Common Law Nations to theedthof Terrorism’ (2006) &ournal of
Comparative Policy Analysi#3-62, at 53.

8 Gerd Oberleitner, ‘Human Security: A Challenge Iltdernational Law?’ (2005) 1i1Global
Governancel85-203, 194. See also, Kaldor (n 1) 182-197; dlah Thomas & William T Tow, ‘The
Utility of Human Security: Sovereignty and Humania Intervention’ (2002) 33(2)Security
Dialogue 177-192. Cf Priyankar Upadhyaya, ‘Human Secufitymanitarian Intervention, and Third
World Concerns’ (2004) 3Benver Journal of International Law and Polig{-91.
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norms and moral imperatives, which cannot simplyds®lved by embracing human
security as a substitute for national secuity.

Irrespective of the true intention behind the notiof human security, lingering
concerns over the concept have been associatedguwgghicion that it might be used to
justify unwarranted intervention in vulnerable ctrigs for political reasons without
having regard to the real needs and prioritiedeirtpeoples and even perhaps at the
expense of their social and political stabifiyPolicy-makers in Southeast Asia, for
example, have been wary of the ‘freedom from faagect of human security, due to
their apprehension that it may justify externabmention in their internal situations
which often involve violations of human rights aimternational humanitarian la%.
The UN Secretary-General’s follow-up report on hansacurity and the following
debate in the UN General Assembly in 2012 hit thi# on the coffin for the idea of
linking human security with military interventiorifhis emphasised a common
understanding that human security does not erftailtlireat or use of force and is
implemented with full respect for the purposes anmihciples of the UN Charter
including the full respect for state sovereignty dine principle of non-interventiof.
Moreoever, human security is now clearly distingaws and even dissociated from its
sibling, the ‘responsibility to protect’ doctrirté,presumably due to the political
stigma attached to the latter in the aftermatthefNATO’s intervention in Libya in
March 2011 in the implementation of the doctrinelemSecurity Council Resolution
1973%

Nevertheless, concern for the misuse or abusemfhwsecurity for political interests
of powerful states remains strong. Indeed, the igterd call for reaching an
agreement on the definition of human security, egped by a few states during the
UN General Assembly debate on human security irR28ppears to stem from the
fear that a vaguely framed concept could potegtiak misused? However, as
examined above, it is the limited understandinghefan security, rather than the
ambiguity of the concept itself, that invites th@sunse or abuse of the concept.
Harnessing the full potential of human securitythea than seeking to define it in
square, appears to be a better way to addressticer.

6. Conclusion

Notwithstanding (or thanks to) its amorphous nattm@nan security functions as a
security multiplier in all three dimensions of thralytical framework of security. It

8 See especially, Simon Chestermaist War or Just Peace? Humanitarian Interventiomd a
International Law(OUP) 2001; von Tigerstrom (n 12) ch 4. See dbayid Chandler, ‘Resilience and
Human Security: The Post-Interventionlist Paradig2912) 43(3)Security Dialogue213-229.

%0 UN Doc A/66/PV.112 (4 June 2012), 6 (Egypt), 81f¢ruela), 9 (Japan), 14 (Costa Rica), 15 (India),
21 (China).

91 Yukiko Nishikawa, Human Security in Southeast AsjRoutledge 2010) 37; Amitav Acharya,
Promoting Human Security: Ethical, Normative anduEational Frameworks in South-East Asia
(UNESCO, 2007) 21.

92 Report of the Secretary-General (2012) (n 7) pérta.

9 Report of the Secretary-General (2012) (n 7) pa2ag3. See also, UN Doc A/66/PV.112 (4 June
2012) 6 (Egypt), 7 (Cuba), 9 (Japan), 12 (Rus&ia)India), 16 (Brazil), 18 (Malaysia), 19 (Pakista
20 (Syria). Cf Report of the Secretary-General ®Qh 7) paras.23-24.

94 See, David Berman and Christopher Michaelsoneti@ntion in Libya: Another Nail in the Coffin
for the Responsibility-to-Protect?’ (2012) iternational Community Law Revie8@7-358.

% See, eg, UN Doc A/66/112 (4 June 2012) 16 (Braz8)(Syria).
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provides a normative and practical framework touemsthat concerted efforts to

develop norms, processes and institutions systeatigtiaddress insecurities from the
perspective of those who are actually sufferingperceiving the threats. However,

this chapter has demonstrated that its limited @adikre impact so far has been due to
the restricted application of the notion, as mushlee legal and structural obstacles
within the existing framework of international lahus, the idea of human security
challenges international law not only in respect itsf sovereignty-based legal

framework but more significantly in relation to tkiery notion of security shared by

policy-makers and jurists.

By embracing and promoting the notion of human sgcuo its full potential,
existing obligations such as those towards refugeésrnally displaced people and
those who are in protracted refugee situationsbearevisited in order to facilitate a
more appropriate implementation that accommodéieis perspectivé® It may also
promote the adoption of new treaties, amendmenteanterpretation of existing
treaty obligations in a broader range of areas asdod security, health security and
climate change. The potential of human securitgsmmative effects is yet to be fully
harnessed. Therefore, it remains to be seen to ekt@nt mainstreaming human
security will actually challenge the sovereigntyséd framework of international law
and to what extent the legal and political struetof the UN collective security
system is capable of accommodating human secueigppctives in dealing with both
traditional and non-traditional security issues.

Embracing and harnessing the full potential of harsacurity is also important in
order to prevent a misuse or abuse of the notioprfamoting or attempting to justify
traditional, oppressive means to achieve securitleuthe guise of ‘human security’.
A practical framework provided by human securitpditens the way in which we
consider and address security issues — not sirhpbygh a rights-based approach or
development aid, but also more importantly by rexsigg and promoting its
contribution to new legal development and new prislence. The normative and
practical impacts of human security on the develapiof international law thus
depend on the extent to which states, policy-maiacsjurists are prepared to move
beyond the definitional debate and embrace its peetsve and philosophy of
empowerment in their decision-making processes.

9% Akiko Okudaira and Hitoshi Nasu, ‘Revisiting th@r@ept of Protection in International Refugee
Law: Implications of the Protracted Refugee Sitatbn the Thai-Myanmar Border’ in Angus Francis
and Rowena Maguire (ed$jrotection of Refugees and Displaced Persons imia Pacific Region
(Ashgate, 2013) 171-183.
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