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ABSTRACT 

This paper works towards developing a general theory of tax practice by identifying the 

type of individuals who provide tax services and examining the nature of the fragmented 

market in which they operate. The empirical studies in the tax practitioner literature have 

been considered with a view to determining what exactly tax practitioners do, and how they 

interact and deal with the persons on whose behalf they work. This is done with a view to 

developing a conceptual analysis of their work. Negotiation theory (Wall Jr, 1985) is then 

posited as a general theory which fits many aspects of tax practitioners and their work, when 

analysed in this way. 
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Towards a general theory of tax practice 

 

1. Introduction 

Back in the early 1990s Erard (1993: 164) claimed: 

 “[t]here is at present no general theory of tax practice. Rather there exists a small 

collection of studies that each focus on particular features of this institution”. 

This situation persists today. The work of tax practitioners continues to attract attention 

and generate significant studies, particularly because of the alleged involvement of tax 

practitioners in tax avoidance. Doyle et al. (2014) comment that, while the Organisation for 

Economic Co-operation and Development (OECD, 2008) study of the role of tax 

practitioners in tax compliance acknowledges that practitioners play a vital role in all tax 

systems, their role is not straightforward. They are key players, as the paper by Bradley in 

this collection makes clear. They help taxpayers understand and comply with their tax 

obligations in an increasingly complex world of regulation, but their involvement in giving 

advice also creates greater complexity in terms of interpretation of the law (see the papers by 

de Cogan and Picciotto in this collection) and gives cause for concern. This concern relates 

chiefly to ethics (Shafer and Simmons, 2008) and their involvement in facilitating tax 

avoidance deemed aggressive or unacceptable by revenue authorities, both in the USA and 

the UK.1  The 2012 cases of Starbucks, Amazon, Google and Facebook (Barford and Holt, 

2012), underline the continuing relevance of examining the work of practitioners, with senior 

members of large accounting and tax firms being interrogated by the UK government’s 

Public Accounts Committee (Armitstead, 2013; Fuller, 2013). It might appear that tax 

practitioners are needed to help taxpayers comply with the law and also help them find ways 

of not complying. How can the apparently different and conflicting roles of tax practitioners 

                                                           
1 See for example, most recently, Hasseldine and Morris, 2013; Sikka, 2010; and Wilson, 2009. 
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be reconciled? This already complex situation becomes even more complicated when one 

considers that tax practitioners work both in the private sector and in the public sector. If the 

work of tax practitioners is to be understood, it is necessary to show that its different 

activities are aspects of an internally consistent theoretical framework. 

We first examine who practitioners are, the nature of the market in which they work, 

and consider the extant literature on taxation practitioners to consider what they do and to 

determine how they interact with others. This analysis is used to develop a conceptual 

framework for tax services. Negotiation theory is posited as an underlying construct that goes 

some way to reconciling the apparently internal conflict in tax practitioners’ work, whereby 

they seem to be involved actively in both compliance and avoidance. It helps provide an 

understanding of a work role which is widely misunderstood or misinterpreted, especially by 

the media. 

 

2. Definition of a tax practitioner 

There is a multiplicity of terms used to describe tax practitioners or tax preparers who 

are persons, or any such persons’ employee, who prepare, for compensation, all or a 

substantial portion of a tax return or claim for refund (Arzoo, 1987). According to Devos 

(2012: 5), “tax practitioner” is a term that: 

 “covers a diverse group of individuals, business structures and professional groups 

who provide a range of tax services for their clients. Self-employed and in-house 

accountants, tax advisers and registered tax agents, tax agent franchises and legal 

practitioners in the tax area are all embraced by the term ‘tax practitioner’ ”. 

Tax practitioners play a variety of roles in the taxation system: as preparers of tax 

returns to the tax authorities, and responding to queries on the returns from the tax 

authorities; as advisers on how to arrange a taxpayer’s affairs so as to minimise the tax 
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payable; as valuers or mediators if disputes over valuations occur; as tax authorities’ agents in 

the case of an investigation; and within the public sector, as employees of the tax authority. 

Strictly, tax practitioners in the private sector will consider that their primary duty is to 

their clients in such circumstances, though sometimes there is confusion as to whom tax 

practitioners serve (Hammer, 1996; Jackson and Milliron, 1989). Devos (2012) conducted a 

study in Australia on the impact of tax practitioners on tax compliance. Generally, the role of 

tax practitioners has been viewed as representative of both taxpayers and the government; 

they have to act as advocates for their clients and to serve as intermediaries in the tax system 

(Brody and Masselli, 1996; Duncan et al., 1989; Yetmar and Eastman, 2000).  

With so many facets to their role, the ethical dimensions can be complex. Tax 

practitioners have a duty towards their clients, the government, their firm, their profession, 

the wider public, and of course, to themselves. The view of them as government 

representatives may stem from the fact that technically competent practitioners will consider 

the stance a taxing authority may take, especially where ambiguous or disputed items are 

under consideration. There are many ways of looking at the ways in which people and 

organisations interact, but it is the nature of what the tax practitioner does which will 

determine the appropriate perspective. 

Practitioners will usually act on behalf of one or more parties. If tax practitioners act on 

behalf of a client, it is common to see them referred to as agents, but this will depend on 

whether taxpayers remain responsible for their affairs. 

Before analysing conceptually the work of tax practitioners, we first examine the nature 

of the taxation services market in which they work, to establish who is at work there, and also 

the literature on tax practitioners. 

 

3. The nature of the taxation services market 



 5 

The market worldwide for the supply of tax services appears fragmented. There are often 

large numbers of different types of individuals providing tax services: members of a 

professional accountancy and/or taxation body whose studies necessarily included taxation to 

a certain level (seven, for example in the UK); members of the legal profession, and former 

members of a taxing authority who have moved into private practice. These individuals may 

work in a variety of entities, for example, a ‘one man band’ general accounting practitioner, a 

small or medium-sized accounting firm or a Big Four firm (Deloitte, Ernst & Young, KPMG 

and PricewaterhouseCoopers); or legal firms. Tax practitioners are also found within the 

financial function of commercial enterprises typically multinational groups. A taxing 

authority too employs a large number of taxation practitioners, who will have been trained to 

various levels internally by that body. The main features therefore of the market for tax 

services are the lack of any professional monopoly and fragmented professional regulation 

(Fisher, 1994; Hemans, 1996). Thuronyi and Vanistendael (1996: 160–163) examined the 

organisation of the tax profession in Europe, the USA, Canada and Australia and found a lack 

of monopoly and fragmentation of regulation. However, this situation is frequently subject to 

localised variation and change. Registration of paid preparers has been a requirement in 

Oregon since 1973, in California since 1997, and in Maryland since 2008 (McKerchar et al., 

2008), while Federal registration of tax intermediaries in the USA became mandatory from 1 

January 2011, along with other mandatory requirements (Frecknall-Hughes and McKerchar, 

2013: 276). Generally elsewhere there is more regulation than in the UK. The 2009 

consultation document, issued by HM Revenue & Customs (HMRC), Modernising Powers, 

Deterrents and Safeguards. Working with Tax Agents: A Consultation Document, does 

suggest, however, some form of registration for the 12,000 estimated tax practitioners who 

are currently unregulated by any professional body. 
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The fragmented nature of the market for taxation services, arguably, has adversely 

impacted on studies of tax practitioners, as it makes a holistic view of the services they 

provide difficult to obtain. While a considerable amount of academic literature exists on 

various aspects of taxation work, there exists no major survey of it to detect underlying 

themes, and consequently, there is little analysis of the work done at a conceptual or 

theoretical level. This paper attempts to address these lacunae. 

 

4. Review of the taxation practitioner literature 

There is a significant amount of literature looking at different aspects of the work of tax 

practitioners. Increasing numbers of taxpayers use tax practitioners’ services (Klepper and 

Nagin, 1989a). According to the Treasury Inspector General for Tax Administration (2011, 

quoted in Leviner and Richison, 2011), the percentage has increased: more than half of 

taxpayers in the USA pay someone to prepare their income tax return (see also Sakurai and 

Braithwaite, 2003). 

Most empirical studies on tax practitioners have been carried out in the USA.: The 

studies centre around the demand for tax preparation services, the compliance level of returns 

filed with the assistance of practitioners, and the factors that affect practitioners’ compliance 

decisions.2 Few studies examine the nature of the interaction between client and tax 

practitioner or suggest reasons for employing a tax practitioner. Those that do so are 

considered below. 

Tomasic and Pentony (1991) found that the role of tax practitioners is six-fold. They 

are seen as: (a) independent advisers of their clients; (b) unpaid employees of the tax 

administration; (c) intermediaries between the tax administration and their clients; (d) tax 

                                                           
2 See Blumenthal and Slemrod, 1992; Dubin et al., 1992; Kinsey, 1987; Klepper and Nagin, 1989b; Reinganum 

and Wilde, 1988; Sawyers, 1990; Slemrod, 1989; and Swingen et al., 1991. 
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advisers; (e) protectors of their practice; and (f) as influencers on the tax system (quoted in 

Devos, 2012). 

The demand for tax practitioner assistance arises for the following reasons.3 

(i) Ensuring that the return is correctly prepared is an important reason for seeking 

professional assistance. The use of tax practitioners does not seem primarily 

driven by the desire to avoid paying taxes, but by the uncertainty about tax law 

and the motivation to report correctly. Niemirowski and Wearing (2003) found a 

high level of agreement among taxpayers with the following statement: “Because 

I do not want to make any mistakes, I use a tax professional to prepare my tax 

return”, and with similar statements. Sakurai and Braithwaite (2003) found that 

the idealised tax practitioner is a low-risk, no-fuss practitioner who is honest and 

risk averse. Some respondents found that engagement in cautious minimisation of 

tax was acceptable. Although tax practitioners assume that their clients demand 

aggressive tax planning, only a minority of the respondents indicated a desire for 

creative, aggressive tax advice. Stephenson (2006) found that tax practitioners 

tend to be more aggressive than their clients prefer, and Lubbe and Nienaber 

(2012) found that South African small business firms seek advice from tax 

professionals mainly because they want their tax returns to be accurate; thus they 

seek conservative advice. 

(ii) Paying the least tax required (or avoiding as much tax as possible) is also a 

significant reason. However, Leviner and Richison (2011: 9) report that “at least 

2 million taxpayers overpaid their 1998 taxes by approximately $945 million 

                                                           
3 The specific articles cited in this section comprise only a small sample of an extensive body of literature. 

Additionally relevant are studies by Anderson, 1997; Ashley and Segal, 1997; Beck and Jung, 1989; 

Christensen, 1992; Christensen and Hite, 1997; Collins et al., 1990; Devos, 2012; Fisher, 1994; Frischmann and 

Frees, 1999; Gurley III, 1996; Hite and McGill, 1992; Hite et al., 1992; Kinsey, 1987; Klepper and Nagin, 

1989a; Scotchmer and Slemrod, 1989; Smith and Kinsey, 1987; Tan, 1999; White, 1990. 
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because they claimed the standard deduction when it was more beneficial for 

them to itemize. About half of these taxpayers used a paid tax preparer”. 

(iii) Taxpayers also desire to avoid serious tax penalties. 

(iv) Taxpayers  wish to reduce the likelihood of a tax investigation. 

(v) The increasing complexity of the tax system also provides an incentive to employ 

assistance in completing a return. 

(vi) Klepper et al. (1991) suggest that legal ambiguity over their type of income is a 

motive for some groups of taxpayers seeking professional assistance. Scotchmer 

(1989) suggested that resolution of uncertainty is likely to be a primary 

practitioner function, and this could take two forms – completing a correct return 

that is unlikely to be challenged by the Internal Revenue Service (IRS), and 

completing one that minimises taxes while taking into account the likelihood of a 

challenge. 

The wish to resolve uncertainty is logically linked with attitudes towards risk. Some studies 

conclude that when uncertainty is increased, risk averse taxpayers will report higher levels of 

income.4 Christensen and Hite (1997) found significant differences, however, in the factors 

that affect risk averse and risk taking individuals: risk averse individuals are influenced most 

by outcomes being described in terms of winning or losing an IRS challenge, whereas risk 

takers are more sensitive to higher probabilities of success. Tax practitioners, on the other 

hand, take more aggressive positions when the item under consideration is a tax deductible 

item rather than additional income. 

In the 1980s, two studies (Yankelovich et al., 1984; US Internal Revenue Service, 

1988, Appendix B) assessing taxpayer motivation for seeking assistance, found that the key 

                                                           
4 See Alm, 1988; Beck et al., 1991; Chang et al., 1987; Hite and Stock, 1995; and Scotchmer, 1989. 
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reasons were: fear of making a mistake (63% of respondents); hope that employing a preparer 

would save money (13%); and insufficient time to self-prepare the return (11%). 

A significant amount of literature on tax, however, has centred on the “factors affecting 

the compliance behavior of US taxpayers” (Hite and McGill, 1992: 389).5 A large part of 

prior research considers tax compliance using a deterrence theory framework (Grasmick and 

Green, 1980; Tittle, 1980). The general import is that individual taxpayers are deterred from 

non-compliance in accordance with their perceptions of probable detection and the severity of 

penalties. A considerable body of research now examines the concept of ‘tax morale’ and 

why taxpayers do actually comply (Alm and Torgler, 2004, 2006; Torgler, 2007), which 

includes consideration of the behavioural aspects of tax compliance and evasion based on 

insights from social and cognitive psychology and behavioural economics (Frey, 1997; 

Kirchler, 2007). A developing corpus of research also examines how the extent to which 

taxpayers trust their government or how the power their government has over them affects 

compliance (see the ‘slippery slope framework’ of Kirchler et al., 2008).6 There is a clear 

movement away from deterrence towards a developing theme of co-operative compliance 

between taxpayers and governments (OECD, 2013). The general theory proposed in this 

paper can accommodate such changes. 

Until recently, tax compliance research did not consider the likely impact of the tax 

practitioner on compliance. A significant body of research now finds that practitioner 

prepared returns are more non-compliant than those prepared by the individual taxpayer 

(Erard, 1990, 1993; Klepper and Nagin, 1989a; and Smith and Kinsey, 1987). This means 

that the role of tax practitioners is very important in the compliance process, as practitioners 

can encourage clients to be compliant or deter them from being so (LaRue and Reckers, 

                                                           
5 See also Fischer et al., 1992; Jackson and Milliron, 1989; Roth et al., 1989; and Weigel et al., 1987. 
6 See also Kirchler et al., 2010; Kogler et al., 2013; Muehlbacher and Kirchler, 2010; Muehlbacher et al., 2011; 

and Wahl et al., 2010. 
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1989). The literature repeats both effects.7 Klepper and Nagin (1989a) and Klepper et al. 

(1991) suggest that tax preparers’ dual roles arise as a result of the complexity of tax law: 

they act as “enforcers” in unambiguous contexts and as “exploiters” in ambiguous ones 

which is supported by the findings of Spilker et al. (1999) and Hite et al. (2003). Doyle et al. 

(2012) investigated the moral reasoning of tax practitioners in social contexts and in tax 

contexts. Although no differences between tax practitioners and non-tax practitioners were 

found in ethical reasoning in social contexts, once the context changed to tax, differences in 

moral reasoning were significant, with tax practitioners utilising significantly lower level 

moral reasoning than non-practitioners. 

Where a tax practitioner interprets ambiguous situations in the taxpayer’s favour, rather 

than in favour of the taxing authority, this is referred to as being aggressive (Hite and McGill, 

1992). Several studies (for example, Ayres et al., 1989; Erard, 1993; Jackson and Milliron, 

1989; McGill, 1988; Reinganum and Wilde, 1990; Westat, Inc., 1987) support the idea of 

levels of “aggressiveness” from tax practitioners. However, Tan (1999), looking at 

predominantly small business owners in New Zealand, found that they agreed more with 

conservative advice given by a tax practitioner and less strongly with aggressive advice. 

Studies by Collins et al. (1990) and Tan (1999) also found evidence that taxpayers aim for a 

practitioner who correctly prepares the tax return. Even if taxpayers are presented with an 

ambiguous tax situation in which their tax adviser provides aggressive or conservative 

advice, there is no preference for aggressive tax filing in general (Hite and McGill, 1992), 

although it is agreed that there exist many opportunities for practitioners to engage in 

unethical activities (Marshall et al., 1998). 

                                                           
7 See Ayres et al., 1989; Duncan et al., 1989; Erard, 1990; Kaplan et al., 1988; Pei et al., 1992. 
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Several studies8 report on the factors affecting tax practitioners’ levels of 

aggressiveness. These have been discovered to be: client attributes (quality of records, 

dependability, etc.); the preparer’s own concerns about penalties; possible loss of (an 

important) client; opinions of others in the firm; advocacy posture; client risk preferences; 

levels of ambiguity in a particular issue; whether tax is due by the client; tax authority 

experience; probability of tax investigation; type of firm; CPA status or not; education level; 

whether the decision was taken by one practitioner or a group; and ethical concerns. 

Practitioners can be influenced by one or more different factors and one or more factors may 

operate in conjunction. 

 

5. A conceptual analysis of the work of tax practitioners 

Thuronyi and Vanistendael (1996: 148–151) identify six different functions performed 

by tax practitioners. Their analysis is very general and includes situations which pertain 

worldwide: 

(i) Tax planning. This is viewed as a: 

 “much wider package of legal and economic services, including auditing, 

accounting, financial, legal and management services. Tax problems can arise not 

only from the company’s accounts and records, but also from legal obligations 

flowing from company law, securities regulation, bankruptcy law, and so on. 

Therefore it is important to recognise that many different kinds of professionals 

will deal with tax problems as a natural extension of their non-tax activities”. 

Thuronyi and Vanistendael, 1996: 149 

 

                                                           
8 See Bandy et al., 1994; Burns and Kiecker, 1995; Carnes et al., 1996a, 1996b; Cloyd, 1991; Cruz et al., 2000; 

Duncan et al., 1989; Helleloid, 1989; Johnson, 1993; Kaplan et al., 1988; LaRue and Reckers, 1989; McGill, 
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 This analysis is important as it recognises inherently the interdisciplinary nature 

of tax services, which is a factor complicating attempts at analysis and regulation. 

(ii) Advice ancillary to financial and other services. Entities such as banks, insurance 

companies and real estate companies will often provide tax advice in relation to 

the products that they sell. The advice will typically be narrow in scope and 

tailored to particular products. This is not the same as the type of services 

provided by more ‘general’ practitioners. 

(iii) Preparation and auditing of commercial accounts. This is not usually done by the 

same professionals who would calculate any tax liability arising from commercial 

accounts, at least in the UK. The point which Thuronyi and Vanistendael (1996) 

make, however, is that the preparation and auditing of accounts, while regulated 

stringently by other bodies, is not regulated by tax authorities. Hence tax 

practitioners will be obliged to accept figures provided by others to work on, so 

the work of other professionals has an impact. 

(iv) Preparation of tax returns. This is where taxpayers hire a practitioner to complete 

and submit their tax return to the tax authorities. 

(v) Representation of the taxpayer before the tax administration. Here tax 

practitioners act as advocates on behalf of taxpayers, though, depending on the 

type of representation required, this may additionally or alternatively be shared 

with other professionals, such as lawyers. 

(vi) Representation before the courts. This is not unlike category (v), but may 

represent a stage beyond (v), where representation before the tax authority has 

failed, particularly if the matter is one that may be construed as a civil matter. If 

the issue involves tax fraud or evasion, then the issue is likely to go straight 

                                                                                                                                                                                     

1988; Milliron and Toy, 1988; Newberry et al., 1993; Reckers et al., 1991; Roark, 1986; Schisler, 1994; and 
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before the courts. Under the UK’s legal system, representation at this level is 

likely to involve primarily members of the legal profession. 

Thuronyi and Vanistendael (1996) consider these different functions foremost to see 

whether they each require a different kind of regulation. If so, this would create a complex 

situation, as within an accounting firm, for example, one tax practitioner may provide several 

different services. 

There is, however, another way of looking at the service provided by tax practitioners. 

The analysis below is provided with a view to developing a general theory of tax practice. 

Generally the work of tax practitioners may be categorised into two basic kinds: tax 

compliance work and tax planning/avoidance/mitigation advice (Frecknall-Hughes and 

Moizer, 1999). Tax compliance work involves the preparation of tax computations for 

submission on the taxpayer’s behalf to the tax authorities, dealing with subsequent queries 

and the resolution of any uncertainties. Tax planning (or avoidance or mitigation) work 

occurs when the tax practitioner attempts to devise ways of reducing the taxpayer’s liability 

to tax or maximising after-tax returns (see the paper by Gribnau in this collection). It should 

be said that this categorisation is not universally agreed, as many would analyse the work 

done into further divisions and/or sub-divisions or see certain work as comprising elements of 

the two basic categories of compliance or planning, though most would accept tax planning 

as a separate category (Stainer et al., 1997). 

 

5.1 Tax compliance work 

This involves reporting the economic events that have occurred. The aim of tax 

practitioners will be to ensure that the reporting of these economic events complies with tax 

law, but using whatever latitude is possible to present the information in the best possible 

                                                                                                                                                                                     

Schmidt, 2001. 
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way to serve a client’s interests. Tax legislation may contain ‘grey’ areas, where the law is 

unclear, although often it is the situation to which the legislation is applied that is ambiguous. 

For example, the law may be clear on the tax treatment of repairs to buildings as distinct from 

capital expenditure, but it may be difficult in reality to distinguish a repair from capital 

enhancement. Hence, if a building requires a new roof because a storm has destroyed the old 

roof, the new roof would inevitably contain some improvement (given advances in 

construction materials and techniques over time), especially if the building owner deliberately 

took the opportunity to install a better roof. This would make the dividing line between 

capital and repairs even harder to define. In such cases, tax practitioners may have some 

scope for creative tax reporting. In addition, there will inevitably be areas of tax reporting 

where the amounts to be entered in the tax returns are subject to uncertainty and hence to an 

overt process of negotiation with the tax authorities. Such negotiations can be considered to 

be a legitimate part of the tax process, because it is normal for some uncertainty to arise in 

particular circumstances. Typically, this will cover areas where values have to be agreed and 

may be the subject of differing professional opinions, such as determining the value of 

unquoted company shares with no stock market price, or the value of real estate. 

 

5.2 Tax planning work 

This category involves a definite and deliberate manipulation of the taxpayer’s affairs 

to reduce the amount of tax payable. For example, in the UK, inheritance tax may be charged 

on an individual’s death where the value of assets in the estate, or given prior to death, 

exceeds certain exempt bands. In order to provide some relief, gifts taking place more than 

seven years before death are exempt and so it is possible to avoid paying some or all of the 

potential inheritance tax by making lifetime transfers of assets directly to the intended 

beneficiaries or indirectly into trusts. Hence, it is a normal part of inheritance tax planning to 
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devolve estates so as to preclude legitimately a tax burden occurring on death. Such tax 

planning involves deliberately framing reality in a particular way to ensure that taxpayers are 

enabled to act pre-emptively in order to obtain future benefits, which they would otherwise 

miss because of a lack of knowledge of the technicalities of tax law. It is also possible for tax 

practitioners to go further and deliberately test a tax statute, which is unclear or ambiguously 

written, or where issues arise which are not the subject of specific statute or case law 

precedent. Such testing is at the outer extremes of tax planning and may involve the 

establishment of complex or artificial schemes with the aim to avoid tax. In the past, these 

schemes have come not infrequently to the Courts for a decision as to their legitimacy. Such 

avoidance schemes typically use the law in complex ways and are characterised by 

exploitation of loopholes, a high degree of artificiality and legal and/or financial 

‘engineering’, and while they comply with the letter of the law, they breach its spirit. 

A distinction is generally drawn between avoidance of tax, which is regarded as 

legitimate, and evasion, which is not. The term tax evasion is usually used to mean illegal 

avoidance of tax, and may be achieved by a variety of means, from falsely reporting 

transactions which have, or have not, occurred, to setting up artificial transactions. However, 

the extent to which transactions may be regarded as legitimate avoidance or illegitimate 

evasion (and so where the dividing line may be drawn) depends on the legal, social or 

political climate of the time. ‘Tax avoision’ is a term coined (by Seldon, 1979) to describe 

activity, behaviour or transactions where it is unclear as to which side of a dividing line 

between legality and illegality that they fall, especially if one considers that taxpayers should 

comply not only with the letter of the law but also with its spirit. 

However, in the early years of the twentieth century, avoiding tax was acceptable, with 

Lord Clyde, for example, famously saying that no one was morally or otherwise obliged to 
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enable the Revenue to “put the largest possible shovel into his stores”.9 Legal attitudes 

gradually changed, as witnessed by Lord Denning’s remark in Re Weston’s Settlements that 

“[t]he avoidance of tax may be lawful, but it is not yet a virtue”.10 To combat avoidance the 

UK tax authority has developed a number of weapons: legal enactments of various kinds, 

such as Targeted Anti-Avoidance Rules (TAARs), which, along additional 

reliefs/exemptions, etc., added in each year’s Finance Act or Acts (Foreman, 1996: 2) have 

increased the volume and complexity of tax law; resorting to the Courts to establish the legal 

acceptability of schemes, as in the Ramsey case,11 which reversed the usual ‘form over 

substance’ approach long supported by the UK Courts and informed decisions in much 

subsequent tax case law; and the introduction Disclosure of Tax Avoidance Schemes 

(DOTAS) in 2004, requiring promoters of avoidance schemes (often tax advisers) to provide 

details of schemes to HMRC. 

DOTAS is regarded as having been effective in eliminating at an early stage many 

schemes that would otherwise have resulted in Court cases. However, it has been unable to 

address the use by multinationals of what might be termed ‘tax arbitrage’, that is, the trade-

off of one country’s tax laws against another’s to structure business operations internationally 

to gain tax advantage – hence the cases of Starbucks, etc., referred to earlier. However, there 

have now been calls by governments to tackle this sort of international tax avoidance, and the 

OECD’s project of Base Erosion and Profit Shifting (BEPS) is one recent response. 

Another weapon has been the use of the ‘moral card’ presaged by Lord Denning’s 

remarks in Re Weston’s Settlements, combined with a noticeable, subsequent change in 

                                                           
9 Ayrshire Pullman Motor Services and Ritchie v CIR (1929) 14 TC 754 at 764–765. The sentiment was echoed 

in IRC v Duke of Westminster [1936] AC 1 at 19–20. Legal opinions were much the same in the USA at the 

time. See, for example, the comments of Learned Hand, in the case of Gregory v Helvering, 1935 (US Supreme 

Court). 
10 [1969] 1 Ch 223 at 245. 
11 Ramsay (W.T.) Ltd v CIR [1982] AC 300. 



 17 

language. While tax avoidance remains legal, the use of the word in many official contexts, is 

to suggest that is it the same as evasion, which it is not. 

“Customs & Excise appears now to use the term ‘legitimate avoidance’ to 

distinguish between what they clearly believe to be ‘illegitimate’ avoidance 

and ‘the legitimate desire to organise affairs in a tax efficient way’. These 

deliberate attempts to confer an aura of illegality to a legitimate activity is 

dangerous, and should not be allowed to continue unchallenged.” 

Peter Wyman, Head of Tax at Coopers & Lybrand, 1997: 3 

This approach blurs terminology and shifts this kind of behaviour (which might hitherto have 

been acceptable) on to morally dubious ground. In times of economic hardship, when reduced 

tax take adversely affects the provision of public services, this device appears to have been 

effective in focusing attention on the activities of multinational companies. The UK 

Chancellor of the Exchequer in his 2012 Budget speech specifically referred to aggressive tax 

avoidance as being “morally repugnant” (Krouse and Baker, 2012). 

A further anti-avoidance device has been the introduction of a general anti-abuse rule 

(GAAR), which came into force on 13 July 2013, and is designed to provide a legal lens 

through which to view and judge activity without the need to put in place additional anti-

avoidance measures. It remains to be seen how effective it will be.12 

The idea of tax planning encompasses all of the above activities – and tax practitioners will 

be involved in the full range. 

 

6. Possible theories of tax practice 

                                                           
12 The UK mooted the introduction of a General Anti-Avoidance Rule (also referred to by the acronym GAAR) 

in 1997, which was different in concept and was not introduced for various reasons. 
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Tax practitioners deal both with their clients and the taxing authority, and are placed 

somewhere between the two. As shown in Section 5, practitioners undertake different types 

of work, some of which may actually be unsuccessful (failed planning schemes, etc.).  The 

task remains of developing a general theory to fit these different types of work and 

encompass all the individuals who may perform it. There are six possible theories which have 

some claim to be considered – namely game theory, agency theory, exchange theory, 

prospect theory, stakeholder theory and finally, negotiation theory. To demonstrate the 

validity or otherwise of all these theories is beyond the scope of one article – and indeed, 

would merit several separate studies. We concentrate here on demonstrating the relevance of 

negotiation theory. In particular, we feel that it copes well with the complex interaction 

between humans, which is involved in tax practice, and, in particular, encompasses 

effectively the concept of tax planning work, even in instances where the planning can be 

rejected, or never come before a client (because unworkable), or might fail. This is not to 

claim that negotiation theory is the perfect underlying theory. As we acknowledge in our 

conclusion, there are some difficulties. 

One of the best expositions of negotiation theory was developed by James Wall Jr 

(1985) in his book Negotiation Theory and Practice. In this he develops theory by reference 

to finalised, past negotiations. We follow closely Wall’s theory, but develop it to show its 

relevance to taxation work. 
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6.1 Negotiation defined 

“Negotiation deals with two participants who have different needs and viewpoints 

attempting to reach an agreement on matters of mutual interest.” 

Martin et al., 1999: 65 

and “... seeks to find an agreement that will satisfy the requirements of two or more 

parties in the presence of limited common knowledge and conflicting preferences. 

Negotiation participants are agents who negotiate on their own behalf or represent the 

interests of their principals.” 

Braun et al., 2006: 271 

Many writers consider negotiation in the context only of conflict resolution (Wall Jr, 

1985: 132), but it applies far beyond these confines. It is predominant in politics, diplomacy, 

religion, the law and the family (Young, 1991: 1) even though the activity may not be called 

negotiation (‘Who will pick up the kids?’) or recognised as such. The word negotiate derives 

from the Latin negotior (Oxford English Dictionary, 1993), which means ‘to do business’, 

especially in the sense of ‘trading’, ‘trafficking’ and ‘banking’. Although rooted in business, 

the word often has political connotations, as negotiation has long been integral to diplomatic 

training (de Callières, 1716). However, it was rare until the last 50 years to find negotiation 

considered holistically as a self-contained subject. The literature is now extensive, but much 

of it constitutes practical manuals on ‘how to negotiate’, often from a particular perspective, 

and involving some aspects of Alternative Dispute Resolution (ADR). There has been 

relatively little on theory (Kressel and Wall, 2012). However, such theory as there is has been 

developed contemporaneously with the practical models. Wall Jr’s 1985 text comes later than 

the practically orientated, seminal work of Fisher and Ury (1981), but is more appropriate 

here because of its theoretical perspective. 

Wall Jr (1985: 4) defines negotiation as: 
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“a process through which two or more parties coordinate an exchange of goods or 

services and attempt to agree upon the rate of exchange for them. In this interaction, the 

primary objective may be an agreement or any other outcome indigenous to or resulting 

from the ongoing exchange.” 

 

The following diagram, Figure 1, is a simplified paradigm of negotiation. 

 

Insert here Figure 1: Negotiation paradigm, developed from Wall Jr (1985: 23). 

 

In any negotiation there will be involved a negotiator (negotiator 1 in the above figure), 

typically representing one or more parties (negotiator 1’s constituent), as well as an opponent 

(negotiator 2) similarly acting on behalf of one or more parties (negotiator 2’s constituent). 

Each negotiator will see the other as an opponent. 

In terms of a tax scenario, the negotiators are the tax practitioner (negotiator 1) and the 

individual tax authority figure (negotiator 2), acting respectively on behalf of a client 

(constituent 1) and the taxing authority (as an arm of government, constituent 2). In Figure 1 

above there are six potential relationships, as indicated by the six sets of double arrows, 

which also indicate possible information flows or exchanges. Each party derives benefits or 

incurs costs as a result of interaction with other parties. The difference between benefits and 

costs yields a net outcome to any given party for each interaction (i.e., a trade-off). In any 

interaction, the benefits and costs arise from two sources – the interactions between parties as 

part of the on-going exchange and the agreement that results from this exchange (the process 

itself and the outcome of the process). This may vary according to the aims of the individuals 

involved. Wall Jr models the net outcome of a negotiation using algebra, and this is included 

in Appendix 1, for completeness. 
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Negotiation theory to explain the interaction between the taxpayer, tax practitioner, tax 

authority figure (tax inspector, henceforth, for ease of reference) and tax authority works at 

many different levels. For example, in the instance of taxpayers submitting their tax returns to 

a tax inspector, this may be regarded as an opening move in a negotiation, which will expect 

a response from the inspector. The tax return may be agreed without difficulty – but it may 

not be if the inspector raises queries, at which point taxpayers might seek the advice of a tax 

practitioner, if they do not already employ one. (In the case of a large corporate taxpayer, it is 

likely that a tax adviser (or firm) will have been involved in completion of the return.) There 

may be a considerable amount of correspondence and/or meetings between a taxpayer, tax 

practitioner and tax inspector before queries are resolved, with the potential for disagreement 

to escalate such that tax tribunals or the Courts might ultimately be involved. 

Open communication of moves in this way constitutes explicit negotiation, whereby 

typically, parties make demands, state preferred courses of action, ask for information, offer 

proposals, make concessions, etc. (Strauss, 1978). The parties will not, in such circumstances, 

necessarily know each other’s preferred outcomes, although this would be usual in a tax 

situation. Tacit negotiation occurs when communication is not carried out openly. It is 

indirect and involves the use of hints, signs, signals, gestures and ‘reading between the lines’. 

Tacit negotiation may be used where it is impossible to communicate openly or completely, 

where there is distrust or where explicit negotiation is not the usual form of dealing with a 

given issue. Sometimes tacit negotiation may complement and/or accompany an explicit 

negotiation, and can prevent loss of face for the negotiating parties (Pruitt, 1971). 

 

6.2 The stages of negotiation 

A difference between a tax negotiation and many others is that tax is governed by a 

complex set of rules which provide a framework within which negotiators must operate, and 



 22 

which they must use to develop their negotiation approach. However, because the rules, or 

the situation to which they are applied are open to interpretation (as demonstrated in Sections 

5.1 and 5.2), this may affect the outcome and determine where the decision-making power 

lies to bring the negotiation to a conclusion. This power will sometimes lie unequivocally 

with the tax inspector, but not always, as it may depend on the nature of the negotiation. 

Prima facie, however, there is an unequal balance of power in favour of the tax inspector and 

tax authority, although this would be tempered if the Courts became involved. 

According to Douglas (1957, 1962), followed by Wall Jr, there are typically three 

stages to the negotiation process, namely, (i) establishing the negotiation range; (ii) 

reconnoitring the negotiation range; and (iii) precipitating the crisis or agreement. These are 

less abstract when applied to a particular situation – and here we use the instance of 

establishing a value for unquoted company shares. We assume the following scenario. A dies, 

having bequeathed in his will shares in a family company to his son. We further assume that 

inheritance tax is payable on death. 

For the purposes of the estate on death, the legatee would want a low value for the 

shares, as this would result in a lower inheritance tax bill. However, should the legatee in due 

time wish to dispose of his shares (e.g., by gift), then a higher base cost on acquisition would 

result (ceteris paribus) in a lower capital gains tax charge. From the perspective of a tax 

inspector, more tax would be payable if there were a high value on death and a low one for 

subsequent disposal purposes. This is a very obvious instance where a value would have to be 

negotiated. The taxpayer/tax practitioner would typically start the negotiation, by calculating 

a range of values for the shares, using various financial models, with the tax inspector doing 

the same, though given their respective starting points, it is unlikely that they would agree 

immediately. However, values calculated by the taxpayer/tax practitioner and tax inspector, 
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would provide a range within which any final agreed value would lie – so they would thus 

have established the negotiation range – stage (i) above. 

During stage (ii), reconnoitring the negotiation range, there would be typically 

‘circling’ manoeuvres, whereby the taxpayer/tax practitioner and tax inspector would 

correspond and/or meet and probe the boundaries of the range of values, to see if there were 

possibilities of concession by the opposing party and to attempt to reduce the negotiating 

range. At the final stage (iii) (precipitating the crisis or agreement), the parties would attempt 

to reach agreement, while still probing to exploit any weaknesses in the opponent’s position – 

but, perhaps, with an eye to the future, as they would be mindful that this might not be the 

only occasion on which they might have to deal with one another, which brings us to 

consideration of the nature of the negotiation and its components, as shown in Figure 2. 

 

Insert here Figure 2: Negotiation components, adapted from Wall Jr (1985: 105) 

 

It is sometimes difficult to decide on the nature of a negotiation. In terms of a tax 

practitioner representing a client, all items on the above list could apply, depending on the 

circumstances. In the case of a tax practitioner representing a client in negotiating a value for 

unquoted shares, for example, the actual subject matter of the negotiation might determine 

that it is a one-shot. It could be repeated in that the tax practitioner might have represented 

another client on a similar subject and dealt with the same tax authority officials. It might be 

sequential if it followed another negotiation, even though that might not involve the same 

subject: in this instance the tax practitioner would be acting for the same client. Likewise it 

could be one of a related series of negotiations, depending precisely on the nature of the 

client’s affairs. As a tax practitioner will have many clients to deal with, the negotiation 
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might be one of a multiple. It all depends on whether there is an existing relationship between 

client and practitioner and the type of tax issue involved. 

A negotiation can cover one issue or many issues, which can vary in importance and 

complexity. Agreement might be required as to a value for unquoted shares (one issue, 

important, complex), or on the allowability (or otherwise) of items of expenditure in financial 

statements (several issues, varying complexity, but often almost routine). Important issues are 

often complex ones, especially if they are interdependent or where there may be a number of 

different possible points of agreement. 

 

6.3 Negotiation strategy and tactics 

Wall Jr (1985: 68 and 127) sees negotiation strategy (a broad plan) essentially as a 

weaving together of tactics (strategy components) into a “synergistic plan” and develops a 

negotiation strategy along the lines shown in Figure 3. 

 

Insert here Figure 3: Development of a negotiation strategy, taken from Wall Jr (1985: 

127). 

 

Tactics are further described by Wall Jr (1985: 48) as “the most salient aspects of 

negotiation (which) form multiple labyrinths for the investigator probing into the negotiation 

process”. He is one of the few writers to develop an analysis of tactics in the context of 

negotiation, which he sees as largely sidelined in the literature and sees tactics as divisible 

into two categories, viz., rational tactics and irrational tactics. 

Rational tactics include the use of persuasion, threats, rewards, cheating and frightening 

towards an opponent – in a manner which the opponent will understand and reciprocate. 

Hence they appear rational to both parties. Irrational tactics occur when one party does not 

understand why a particular action has taken place. For example, one negotiator might 
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suddenly break off a negotiation even though he/she appears to be on the way to obtaining the 

desired outcome. The irrationality may be adopted deliberately as a tactic to ‘put off’ the 

opponent, hence may in this sense be rational to the adopter, or it may result from, say, 

frustration with the process, and be an expression of emotion, and therefore be genuinely 

irrational. However, most negotiation tactics will be encompassed within the rational 

category. 

An important feature of Wall Jr’s (1985) model is this incorporation of strategy and 

tactics, because when applied to tax practice, it can include not only the idea of tax planning, 

but can also deal with instances where planning does not work. Any tax ‘scheme’ developed 

by a tax practitioner designed to avoid tax would be the outcome of deliberate planning, 

involving strategy and tactics within manoeuvres aimed at securing agreement from HMRC. 

It might succeed – which would mean that a tax practitioner had succeeded in using the tax 

rules to a client’s benefit. It might, equally, not succeed, in which case a different strategy or 

tactics may be developed – or an entirely new negotiation opened, or, indeed, ‘damage 

limitation’ undertaken to negotiate the best outcome where a scheme has failed. The process 

here is arguably the same, whether the practitioner helps a taxpayer through the minefield of 

tax rules to ensure compliance or to achieve avoidance – and thus negotiation theory is useful 

in reconciling situations where a tax practitioner’s work seems to have conflicting outcomes. 

 

7. Conclusion 

We have in this paper gone some way towards developing a general theory of tax 

practice, taking account of all the different types of work which tax practitioners undertake 

and which has been identified as missing. We have examined the type of individuals at work 

in tax practice and have shown how the nature of the fragmented market in which they 

operate contributes to the lack of a holistic view being taken of tax practitioners’ work. The 



 26 

empirical studies in the tax practitioner literature have been reviewed to determine what 

exactly tax practitioners do, how they interact with the persons for and with whom they work, 

hence to help develop a conceptual analysis of their work (tax compliance and tax planning). 

Negotiation theory is then posited as a general theory fitting tax practitioners and their work, 

when analysed in this way. We have argued that this fits all the different types of work 

undertaken by practitioners, and inherently includes consideration of both private and public 

sector practitioners, thus providing a consistent and coherent underlying theoretical 

framework. Significantly the framework is capable of accommodating changes in the model 

of behaviour between tax authorities and their citizens, which is inherent in the newer 

concepts of co-operative compliance. We do not, however, claim that negotiation theory will 

necessarily fit perfectly all aspects of taxation work. For example, the negotiating power of a 

revenue authority figure in many cases may exceed that of a taxpayer or tax practitioner, and 

there may be a materiality threshold below which an authority figure might apply so that 

issues did not come to a negotiation. In addition, other theories (e.g., game theory, 

stakeholder theory), as mentioned earlier may also offer an alternative possibility for an 

underlying theoretical construct. 
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Figure 1: Negotiation paradigm, developed from Wall Jr (1985: 23) 
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Figure 2: Negotiation components, adapted from Wall Jr (1985: 105) 
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Figure 3: Development of a negotiation strategy, taken from Wall Jr (1985: 127) 
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Appendix 1 

The net outcome accruing to each party in a negotiation (an algebraic 

representation of the negotiation paradigm per Wall (1985: 23)). 

 

This can be expressed symbolically as: 

NO = NO (interactions) + NO (agreement) 

If the outcomes could be identified at the end of the negotiation, then the net outcome 

to Party i would be given by: 

NOi = j(Rnij – Cnij) + (Rai – Cai) 

where: 

NOi = Net outcomes accruing to Party i 

Rnij = Reward to Party i resulting from interaction with Party j 

Rai = Reward to Party i resulting from the agreement 

Cnij = Cost to Party i resulting from interaction with Party j 

Cai = Cost to Party i resulting from the agreement 

j denotes the sum of all the interactions with Party j 

 

However, during the negotiation, the negotiators may have to forecast the outcomes and 

will have expectations of the outcomes based on their own probabilistic estimates. The above 

ex-post model can then be written in an ex-ante form as follows: 

E(NOi) = j[E(Rnij) – E(Cnij)] + [E(Rai) – E(Cai)] 

where the terms have the same meaning as above, other than that the preceding E 

denotes an expected value. 

 


