
Santa Clara Law Review

Volume 25 | Number 2 Article 10

1-1-1985

Family Day-Care Homes: Local Barriers
Demonstrate Needed Change
Lori E. Pegg

Follow this and additional works at: http://digitalcommons.law.scu.edu/lawreview
Part of the Law Commons

This Comment is brought to you for free and open access by the Journals at Santa Clara Law Digital Commons. It has been accepted for inclusion in
Santa Clara Law Review by an authorized administrator of Santa Clara Law Digital Commons. For more information, please contact
sculawlibrarian@gmail.com.

Recommended Citation
Lori E. Pegg, Comment, Family Day-Care Homes: Local Barriers Demonstrate Needed Change, 25 Santa Clara L. Rev. 481 (1985).
Available at: http://digitalcommons.law.scu.edu/lawreview/vol25/iss2/10

http://digitalcommons.law.scu.edu/lawreview?utm_source=digitalcommons.law.scu.edu%2Flawreview%2Fvol25%2Fiss2%2F10&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.scu.edu/lawreview/vol25?utm_source=digitalcommons.law.scu.edu%2Flawreview%2Fvol25%2Fiss2%2F10&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.scu.edu/lawreview/vol25/iss2?utm_source=digitalcommons.law.scu.edu%2Flawreview%2Fvol25%2Fiss2%2F10&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.scu.edu/lawreview/vol25/iss2/10?utm_source=digitalcommons.law.scu.edu%2Flawreview%2Fvol25%2Fiss2%2F10&utm_medium=PDF&utm_campaign=PDFCoverPages
http://digitalcommons.law.scu.edu/lawreview?utm_source=digitalcommons.law.scu.edu%2Flawreview%2Fvol25%2Fiss2%2F10&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=digitalcommons.law.scu.edu%2Flawreview%2Fvol25%2Fiss2%2F10&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:sculawlibrarian@gmail.com


FAMILY DAY-CARE HOMES: LOCAL BARRIERS
DEMONSTRATE NEEDED CHANGE

I. INTRODUCTION

Today family day care constitutes a basic need of American
families. Until recently, society has failed to treat child care as a
significant social problem.' The problem is profound when consid-
ered in light of the fact that five million children under the age of ten
have no one to look after them when they come home from school.'

With the tremendous increase of women in the workforce,' the
question of how to care for children during the day has become a
serious issue. While most people think of day-care centers when con-
sidering this problem, nearly half of all children in care for ten hours
a week or more use family day-care homes.' By definition, these
homes are occupied residences in which a small number of children
are cared for in a relatively unstructured setting.5

Until recently, family day-care providers have faced many ob-

0 1985 by Lori E. Pegg.
1. For a general discussion of the day care system, see D. COHEN, DAY-CARE: SERVING

PRESCHOOL CHILDREN (1974).
2. Watson, What Price Day Care, NEWSWEEK, Sept. 10, 1984, at 14. Furthermore,

approximately 500,000 preschoolers under the age of six are in a similar predicament. Id.
Congress recognized these findings by declaring a National Latchkey Children Week. Id.

3. Id. at 16-17. In 1960 only 2.5 million mothers with children under six were in the
labor force. By 1984 6.2 million mothers with children under six were in the labor force. Id.
For a statistical survey on the conditions of children, youth and families, see CALHOUN, THE
STATUS OF CHILDREN, YOUTH AND FAMILIES (1979).

4. OFFICE OF HUMAN DEVELOPMENT SERVICES, U.S. DEP'T OF HEALTH AND HUMAN

SERVICES, FINAL REPORT OF THE NATIONAL DAY CARE HOME STUDY, FAMILY DAY CARE

IN THE UNITED STATES: EXECUTIVE SUMMARY 1 (1981) [hereinafter cited as SUMMARY].

Day-care centers, kindergartens, nursery schools, churches and unlicensed babysitting are the
alternatives to family day-care homes. Comment, Zoning for Day Care Facilities, 1976 ARIZ.
ST. L.J. 63, 67. See generally OFFICE OF HUMAN DEV. SERVICES, U.S. DEP'T OF HEALTH
AND HUMAN SERVICES, FINAL REPORT OF THE NATIONAL FAMILY DAY CARE HOME

STUDY, FAMILY DAY CARE IN THE UNITED STATES: SUMMARY OF FINDINGS, VOL. 1 (1981)
[hereinafter cited as 1 FINAL REPORT].

5. Comment, Zoning for Day Care Facilities, 1976 ARIz. ST. L.J. 63, 66-67; 1 P.
ROHAN, ZONING AND LAND USE CONTROLS § 3.05 [6][c] (1984), citing U.S. OFFICE OF
CHILD DEV., BUREAU OF CHILD DEV. SERVICES, DEP'T OF HEALTH, EDUCATION AND

WELFARE, GUIDELINES FOR DAY CARE LICENSING (undated). For example, a family day-

care home has been specifically defined as "a private home in which one to seven minor chil-
dren are received for care and supervision for periods of less than 24 hours a day." Atkins v.
Department of Soc. Serv., 92 Mich. App. 313, 284 N.W.2d 794, 799 (1979).
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stacles. Restrictive definitions of "family" in property deeds,' mort-
gages,' building codes,' and local zoning ordinances9 created road-
blocks to the advance of these much needed day-care facilities.

Finally, in the late 1970s and early 1980s, a number of states
began to recognize a legitimate need for family day-care homes.'0

For example, in 1981 the California legislature passed Health and
Safety Code sections 1597.30-65" which allow family day-care
homes to be zoned as single-family residences. Such laws have al-
ready been upheld by the California courts in the area of community
care facilities for the elderly.'" This comment will address whether
zoning ordinances are the proper vehicle for meeting the demand for
adequate family day care.

II. BACKGROUND

A. Family Day-Care Crisis

Family day care has become a serious issue in the past two de-
cades due to the tremendous increase in demand for day care.'The
increase in demand for family day care is a direct result of the en-

6. Weinstein, Barriers to Home Day Care, CHILD CARE AcTION NEWS, July-Aug.

1984, at 4, 5. See also L. TREADWELL, FAMILY DAY CARE PROVIDER'S LEGAL HANDBOOK

43, 46 (1980).
7. Weinstein, supra note 6, at 4, 5.
8. Id. at 5. See also COHEN, supra note 1, at 51.
9. Weinstein, supra note 6, at 4, 5. See also COHEN, supra note 1, at 50.
10. CAL. HEALTH & SAFETY CODE §§ 1597.30-.65 (Deering Supp. 1985). Section

1597.45(a) provides: "[t]he use of [a] single-family residence as a small family day-care home

shall be considered a residential use of property for the purposes of all local ordinances." See

also Wis. STAT. ANN. § 66.304 (West Supp. 1983) which provides: "[n]o municipality may
prevent a family day-care home frome being located in a zoned district in which a single-

family residence is a permitted use."

11. CAL. HEALTH & SAFETY CODE §§ 1597.30-.65 (Deering Supp. 1985).

12. McCaffrey v. Preston, 154 Cal. 3d 422, 201 Cal. Rptr. 252 (1984), held that a statute

treating homes for six or fewer elderly persons as a single-family residence for zoning purposes

was valid. See generally CAL. HEALTH & SAFETY CODE §§ 1500-1567.4 (Deering Supp.
1985). Section 1566.3 provides in pertinent part: "Whether or not unrelated persons are living

together, a residential facility which serves six or fewer persons shall be considered a residen-
tial use of property for the purposes of this article." CAL. HEALTH & SAFETY CODE § 1566.3

(Deering Supp. 1983).

13. SUMMARY, supra note 4, at 2. See also CALHOUN, supra note 3, at 159. Prior to

1960 the vast majority of women with children were not employed. Id. In 1950 only 20% of
mothers with children were employed, but by 1979 mothers comprised 50% of the labor force.

SUMMARY, supra note 4, at 2. Reasons cited for the influx of women into the labor market

include: inflation, smaller families, desire to pursue careers, increase of one-parent families,

and wider employment opportunities for women. Moore, Working Mothers and their Chil-

dren, 34 YOUNG CHILDREN 77 (1978).
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trance of women into the workforce. 4 Furthermore, an increasing
number of mothers with very young children are now working:
"[more than half of the full-time children in family day-care homes
are under six years of age; the greatest proportion of these children
are under three; and approximately thirty percent are aged three to
five."' 8 In addition, two-job couples have become the rule rather
than the exception, 6 and the number of single parents has doubled
in the past decade. 7 Finally, the decline in the number of nearby
neighbors and live-in relatives able to care for children also has con-
tributed to the current need for day care. 8 These changes in our
society have caused child day care to become an important need of
the American family.

Child day care is important not only for social but for economic
reasons as well. The scope of day care use is reaching staggering
proportions. Approximately 7.5 million families regularly use care
for ten hours a week, and the demand for day care is projected to
increase over the next two decades. 9 By 1990, it is estimated that
nearly half of all women with children under six will be working2"
and that the number of children under ten will reach thirty-eight
million.2'

Despite the widespread need for day care, working parents with
young children face limited options with respect to the types of day
care offered. 2 Day-care centers, unlicensed baby sitters and family
day-care homes are the primary types of available day care. Day-
care centers are formally licensed by the states or are registered with
a state regulatory agency.2 Standards for these centers vary from

14. U.S. DEP'T OF HEALTH AND HUMAN SERV., OFFICE OF HUMAN DEV. SERV. AD-

MINISTRATION FOR CHILDREN, YOUTH AND FAMILIES, RESEARCH, DEMONSTRATION AND

EVALUATION DIVISION, THE STATUS OF YOUTH AND FAMILIES 39, 70 (1979). See also SUM-

MARY, supra note 4, at 2.
15. SUMMARY, supra note 4, at 2, 3. See also CALHOUN, supra note 3, at 39.
16. See supra note 2.
17. Id.
18. CALHOUN, supra note 3, at 71. Historically, family day care was provided without

charge by relatives or as barter between friends and neighbors in an informal exchange of

services. 1 FINAL REPORT, supra note 4, at 5.
19. Summary, supra note 4, at 2.
20. See Watson supra note 2, at 15. See also 1 FINAL REPORT, supra note 4, at 4. In

addition, it is predicted that by 1990 there will be 23.3 million children under six, and 10.4
million children with working mothers who will need child care. Verzaro-Lawrence, Le Blanc
& Hennon, Industry-Related Day Care: Trends and Options, 37 YOUNG CHILDREN 4
(1982).

21. See supra note 2, at 15.
22. See generally SUMMARY, supra note 4, at 1-11.
23. Id. Comment, Zoning for Day Care Facilities, 1976 ARIZ. ST. L.J. 63, 67.

1985]
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state to state but typically these centers care for large numbers of
children in an institution-like setting.2 Another option is informal
babysitting by unlicensed babysitters.25

The most widely used form of day care in the United States,
however, is the family day-care home." In 1975, an estimated 1.3
million family day-care homes served approximately 3.4 million chil-
dren for forty hours per week." By 1976, of the 7.5 families who
regularly used some form of care for their children for ten hours a
week or more, forty-five percent placed their children in family day-
care homes.2 Providers of such homes usually care for a limited
number of young school-age children and infants.2 9 The preference
for family day-care homes can be attributed to a number of factors.
First, these homes are usually located in the child's neighborhood
which helps to stabilize the child's environment amidst the "unset-
tling" effects that occur when both parents work. 0 Second, residen-
tial areas are seen as preferable over an institutional-type setting be-
cause they offer greater personal attention."1 Finally, family day-care
homes may be more favorable to informal, flexible life styles and are
usually the least expensive day care available. 2

24. Day-care centers look after large numbers of children and frequently have elaborate
facilities. Some are commercial operations, whereas other centers are nonprofit operations run
by churches, civic groups, employers or labor unions. Watson, What Price Day Care, NEWS-

WEEK, Sept. 10, 1984, at 15.
25. Comment, supra note 23, at 67.
26. SUMMARY, supra note 4, at 2. While beyond the scope of this comment, there are

federal standards which pertain to child day care. For example, there are Federal Interagency
Day Care Requirements that govern the day care purchased under Title XX of the Social
Security Act. OFFICE OF HUMAN DEV. SERV. U.S. DEP'T OF HEALTH AND HUMAN SERV.

FINAL REPORT OF THE NATIONAL FAMILY DAY CARE HOME STUDY, FAMILY DAY CARE

IN THE UNITED STATES: RESEARCH REPORT, Vol. 2, 212 (1981) [hereinafter cited as 2 RE-
SEARCH REPORT]. Family day care in the United States exists in three distinct forms, distin-
guished by their regulatory status and administrative structure. First, a large number of infor-
mal, family day-care homes operate without any regulation. A second group of regulated
homes are either licensed or registered with state agencies, however, except for minimal ties
with the regulatory agency, these homes operate independently in much the same way as un-
regulated homes. Finally, there are sponsored family day-care homes which are regulated but
operate as part of a day-care system under the administrative umbrella of a sponsoring agency.
1 FINAL REPORT. supra note 4, at 5. This comment will focus on unregulated family day-care
homes and those homes regulated by either a licensing or registration system.

27. SUMMARY, supra note 4, at 2.
28. Id.
29. See Comment, supra note 23, at 67.
30. See generaly SUMMARY, supra note 4, at 25-41. Family day-care homes are valued

for the closeness of family values, lifestyles, and child-rearing patterns which provide stability
for young children. I FINAL REPORT, supra note 4, at 5.

31. See generally SUMMARY, supra note 4, at 25-41.
32. Id. While the average weekly fee per child for family day care was found to be
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On the whole, most home providers do not have any specialized
training in child care.33 Many providers began taking care of other
children while raising their own. Common motives cited by providers
are that they enjoy working with children, they want to earn extra
money or they want something they can do at home. 4 While provid-
ers receive compensation, family day care is not a lucrative profes-
sion.3" In 1979, the average weekly net income per home for care-
givers was between $50.27 and $63.78, a figure well below the
poverty level.3e

The increasing need for day care demonstrates the need for
comprehensive and effective regulation. Concern for the child's safety
and education, and the overall quality of care given are the primary
considerations. 7 Regulation in this area has primarily been accom-
plished through licensing and local zoning ordinances.3 8 However,
traditionally, local zoning ordinances have barred the use of single-
family residences for family day-care homes,39 and private covenants
in deeds and mortgages have created additional stumbling blocks to
the creation of neighborhood family day-care homes.40

$20.85, weekly fees ranged from $16.54 to $31.80. Day-care centers, on the other hand,
charged parents from $17.00 to $32.00 per week. Id. at 37, 38.

33. 2 RESEARCH REPORT, supra note 26, at 184.
34. SUMMARY, supra note 4, at 14.
35. Id. at 40.
36. Id. The 1977 poverty line was set at wages of $2.88 per hour and the low income

budget line was set at $4.81 per hour. Relatively few caregivers reach either of these amounts
in their earnings from day care. Id.

37. See supra note 23, at 81. See also Morgan, Regulation: One Approach to Quality

Child Care, 34 YOUNG CHILDREN 22 (1978).
38. CAL. HEALTH & SAFETY CODE § 1597.45(a) (Deering Supp. 1985) provides: "Itihe

use of single-family residence as a small family day care home shall be considered a residential
use of property for the purposes of all local ordinances." WIs. STAT. ANN. § 66.304 (West

Supp. 1983) provides: "[n]o municipality may prevent a family day-care home from being
located in a zoned district in which a single-family residence is a permitted use. No municipal-
ity may establish standards or requirements for family day-care homes different from licensing
standards established under § 48.65." This subsection does not prevent a municipality from
applying to a family day-care home the zoning regulations applicable to other dwellings in a
zoning district in which it is located. In Wisconsin, a family day-care home is defined as "a

dwelling licensed as a day-care center by the Dep't of Health and Social Services under §
48.65 where care is provided for not more than eight children." WiS. STAT. ANN. § 66.304. In
Pennsylvania, a family day-care home is "any home in which child day care is provided at any
one time to four to six children who are not relatives of the caregiver." 62 PA. CONS. STAT. §

1070 (1976).
39. See supra notes 6-9 and accompanying text. See infra notes 87-93 and accompany-

ing text.
40. See supra notes 6-9. See infra notes 130-41 and accompanying text.

19851
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B. Zoning as a Regulatory Device

A brief historical review of the use of zoning laws and ordi-
nances as regulatory devices is helpful to evaluate their applicability
to the regulation of family day-care homes. "Zoning" has been de-
fined as "the legislative division of a community into areas in each of
which only certain designated uses of land are permitted so that the
community may develop in an orderly manner in accordance with a
comprehensive plan.""'

Zoning is a form of land use control which is derived from pub-
lic legislative bodies and is contained in ordinances and statutes.42 It
is currently the most important method of land use control.4 In or-
der to promote the goals of health, safety, and the general welfare of

41. 82 Am. Jur. 2d, Zoning and Planning § 2 (1983). See also I R. ANDERSON, AMER-

ICAN LAW OF ZONING § 1.13 (2d ed. 1977). The California Supreme Court defined zoning as
follows:

In its original and primary sense, zoning is simply the division of a city into
districts and the prescription and application of different regulations in each
district. Roughly stated, these regulations, which may be called "zoning regula-
tions," are divided into two classes: (I) those which regulate the height or bulk
of buildings within certain designated districts, in other words, those regulations
which have to do with structural and architectural designs of the buildings; and
(2) those which prescribe the use to which buildings within certain designated
districts may be put.

Id.
The New York Court of Appeals spoke of zoning in terms of its basic assumptions. It

said:
Zoning is not just an expansion of the common law of nuisance. It seeks to

achieve much more than the removal of obnoxious gases and unsightly uses.
Underlying the entire concept of zoning is the assumption that zoning can be a
vital tool for maintaining a civilized form of existence only if we employ the
insights and the learning of the philosopher, the city planner, the economist, the
sociologist, the public health expert and all the other professions concerned with
urban problems.

Id.
42. 1 N. WI.LIAMS, AMERICAN LAND PLANNING LAW 327-43 (1974).

There are two other types of legal tools that have traditionally been used to
regulate the use of land and buildings-these are nuisance lawsuits and restric-
tive covenants. Nuisance lawsuits arise out of the duties imposed upon every
land owner at common law to use his own land so that no harm is done to
others. In contrast, restrictive covenants control land use from private agree-
ments, mutually restricting the use of land.

Id.
43. Id. Zoning decisions represent major decisions in the future of the community; these

decisions, in fact, have the greatest effect upon private property rights and the value of land.
Id. at 337. Some of the conventional and widely accepted goals of land use control are the
protection of public safety, the protection of public health, the protection against overcrowding,
and the protection of peace and quiet. Some of the more controversial goals include the protec-
tion of the "general welfare," the protection against undue traffic, and the protection of aes-
thetics. Id. at 186.
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a community, courts have used zoning ordinances to regulate land
use between commercial, industrial and residential districts of a com-
munity. 44 Therefore, the establishment of industry or places of busi-
ness is normally prohibited in districts designated as residential."6

Most zoning proceeds at the local, usually municipal, level;46

typically, each municipality operates its own separate zoning system
with little coordination among other municipalities. 47 Further, local
governments generally derive their broad zoning powers from state
enabling acts, state constitutions, and home rule charters.48 Enabling
legislation, which vests in municipalities the power to adopt and en-
force zoning ordinances, requires that zoning be done in accordance
with a comprehensive plan.49 However, state zoning regulations pre-
empt any conflicting local zoning ordinances. 50 Therefore, legislative
decisions regarding zoning are among the most important decisions
affecting the future of a community.51

1. Judicial Solutions to Local Zoning Barriers

In the landmark case of Euclid v. Ambler Realty Co.,52 the
United States Supreme Court set the constitutional standard for zon-
ing laws. In Euclid, the Court described the comprehensive zoning
process and its emphasis on protecting the single-family dwelling.
The Court found that a state has the authority to zone to separate
commercial and residential areas in order to enhance the safety and
security of home life. 53 As long as the state laws and regulations are

44. 2 R. ANDERSON, AMERICAN LAW OF ZONING §§ 9.25-9.26 (2d ed. 1977).
45. Id. For example, the courts have approved the exclusion of lumberyards, the storage

of motor vehicles on vacant lots, a commercial garage, an automobile sales agency, a dry clean-
ing depot, retail stores and business buildings. Id. § 9.26.

46. 1 N. WILLIAMS, AMERICAN LAND PLANNING LAW 327-43 (1974).
47. Id.
48. 5 P. ROHAN, ZONING AND LAND USE CONTROLS §§ 35.01-35.05 (1981). For an

example, see CAL. Gov'T CODE §§ 65800-65912 (Deering 1979), which provides for "the
adoption and administration of zoning laws, ordinances, rules and regulations by counties and
cities, as well as to implement such general plan as may be in effect in arny such county or
city."

49. 1 R. ANDERSON, AMERICAN LAW OF ZONING § 1.73 (2d ed. 1977). "Comprehen-
sive zoning consists of the division of the whole territory of a municipality into districts, and
the imposition of restrictions upon the use of land in such districts." Id. at 20.

50. 5 P. ROHAN, ZONING AND LAND USE CONTROLS §§ 35.01-35.05 (1981).

51. 1 N. WILLIAMS, AMERICAN LAND PLANNING LAW 327-43 (1974).
52. 272 U.S. 365 (1926). Pertinent parts of the Village of Euclid ordinance excluded

from residential districts business any trade of every sort, including hotels and apartment
houses. Id. at 390.

53. Id. at 394. The Court found:
[Tihat the segregation of residential, business and industrial buildings will make

1985]
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enacted in the exercise of the state's police powers, the Court con-
cluded that a state has the authority to zone under the Constitu-
tion." For a zoning ordinance to be unconstitutional, it must be
"clearly arbitrary and unreasonable, having no substantial relation
to the public health, safety, morals or general welfare." 5 With such
a test, therefore, the Euclid Court basically assured states that their
zoning ordinances would be upheld.

Another important Supreme Court decision respecting state
zoning rights was Village of Belle Terre v. Boraas."6 In Belle Terre,
the Court addressed a New York statute containing a restrictive defi-
nition of "family." "Family" was defined as: "one or more persons
related by blood, adoption, or marriage, as a single housekeeping
unit . . . .A number of persons, but not exceeding two (2) living
and cooking together as a single housekeeping unit though not re-
lated by blood, adoption, or marriage shall be deemed to constitute a
family." '57 The United States Supreme Court upheld the right of the
local government to prohibit an unrelated group of more than two
persons from living together in an area zoned for single-family resi-
dences.58 The Court found that the "police power. . . is ample to
lay out zones where family values, youth values, and the blessings of
quiet seclusion and clean air make the area a sanctuary for

it easier to provide fire apparatus suitable for the character and intensity of the
development in each section; that it will increase the safety and security of home
life; greatly tend to prevent street accidents, especially to children, by reducing
the traffic and resulting confusion in residential sections; decrease noise and
other conditions which produce or intensify nervous disorders; preserve a more
favorable environment in which to rear children, etc.

id.
54. Id. at 387. Relying on the due process clause of the Fourteenth Amendment, the

U.S. Supreme Court failed to find the Euclid ordinance violative of the Constitution. Id. at
384, 386, 395.

55. Id. at 395. Giving wide discretion to the states, the U.S. Supreme Court stated that
"[if the validity of the legislative classification for zoning purposes be fairly debatable, the
legislative judgement must be allowed to control." Id. at 388. See also Nectow v. City of
Cambridge, 277 U.S. 183 (1928) in which the U.S. Supreme Court dealt with an ordinance
similar to the one addressed in Euclid. The Nectow Court held that zoning ordinances, to be
constitutional, must bear a substantial relation to the public health, safety, morals or general
welfare. Id. at 188.

56. 416 U.S. 1 (1974).
57. Id. at 2. The ordinance also expressly excluded lodging, boarding, fraternity, and

multiple-dwelling houses from the definition of "family." Id. In Belle Terre, six unrelated
college students shared a leased home. The owners of the home were cited for violating the
Village ordinance, and they subsequently brought this action to have the ordinance declared
unconstitutional as violative of equal protection and the rights of association, travel, and pri-
vacy. Id.

58. Id. at 9-10.
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people." 59

However, in Moore v. City of East Cleveland, Ohio,60 the
United States Supreme Court created an exception to the Belle Terre
fact situation. In Moore, an ordinance of the City of East Cleveland
defined "family" in such a way that a household comprised of a wo-
man, her sons and two grandsons did not qualify as a single-family
residence.61 The Court distinguished Moore from Belle Terre, noting
that while the ordinance in Belle Terre only affected unrelated indi-
viduals, the ordinance in Moore expressly selected certain categories
of relatives who may live together and others who may not. The
Court concluded that when the government intrudes on choices con-
cerning family living arrangements, "the usual deference to the legis-
lature is inappropriate. '"62

59. Id. at 9. As the Belle Terre Court noted, "the police power is not confined to the
elimination of filth, stench, and unhealthy places." Id.

60. 431 U.S. 494 (1977).
61. Id. The Housing Code of the City of East Cleveland, Ohio, provided that:

"Family" means a number of individuals related to the nominal head of the

household or to the spouse of the nominal head of the household living as a

single housekeeping unit in a single dwelling unit, but limited to the following:
(a) Husband or wife of the nominal head of the household.
(b) Unmarried children of the nominal head of the household or of the spouse of
the nominal head of the household, provided, however, that such unmarried
children have no children residing with them.
(c) Father or mother of the nominal head of the household or of the spouse of
the nominal head of the household.
(d) Notwithstanding the provisions of subsection (b) hereof, a family may in-
clude not more than one dependent married or unmarried child of the nominal
head of the household or of the spouse of the nominal head of the household and
the spouse and dependent children of such dependent child. For the purpose of
this subsection, a dependent person is one who has more than fifty percent of his
total support furnished for him by the nominal head of the household and the
spouse of the nominal head of the household.
(e) A family may consist of one individual.

Id. at 496 (quoting EAST CLEVELAND OHIO HOUSING CODE §§ 1341.08 (1966)). Upon ex-
amination of the ordinance, the U.S. Supreme Court stated that:

Even if conditions of modern society have brought about a decline in extended
family households, they have not erased the accumulated wisdom of civilization,

gained over the centuries and honored throughout our history, that supports a
larger conception of the family. Out of choice, necessity, or a sense of family
responsibility, it has been common for close relatives to draw together and par-
ticipate in the duties and the satisfaction ...of a common home.

By the same token the Constitution prevents East Cleveland from standard-
izing its children-and its adults-by forcing all to live in certain narrowly de-
fined family patterns.

431 U.S. at 505-06.
62. Id. at 499. According to Moore, when the government intrudes on choices concern-

ing family living arrangements, the court must carefully examine the governmental interests
advanced and the extent to which they are served by the challenged regulation. Id.
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The effect of Belle Terre and Moore is that definitions of a
"single-family" in local zoning ordinances may prohibit some unre-
lated individuals from occupying a single residence; however, this
does not extend to related individuals even if the related individuals
are not part of the nuclear family.63 Courts have read these decisions
narrowly with respect to ordinances restricting group care homes.64

For example, in City of White Plains v. Ferraioli,6 5 the New York
Court of Appeals held that a state cannot limit a residential zone to
a biologically unitary family.66 In Ferraioli, the home in question
consisted of a couple, their two children and ten foster children,
seven of whom were siblings.67 The court concluded that the purpose
of group homes is to emulate the traditional family.68 The court
stressed that the group home is a permanent arrangement akin to a
traditional family and that the purpose of the home is for the chil-
dren to remain and develop ties in the community.69 The court dis-
tinguished Belle Terre as an arrangement lacking the permanency
characteristic of a residential neighborhood, while a group home was
a permanent relationship emulating the traditional family and not
introducing a new "life style."'

In states which have avoided the constitutional issues in Belle
Terre, 1 the trend when addressing restrictive definitions of "family"
in local zoning ordinances is to focus on the "life style" of the resi-
dents and the goal of emulating a natural family.7 Such an ap-

63. Scott, Restricting the Definitions of "Single Family," 36 LAND USE LAW & ZON-

ING DiG. 7, 8 (1982).
64. Comment, Zoning and Community Group Homes for the Mentally Retarded - Boon

or Bust?, 7 OHIO N.U.L. REV. 64, 73 (1980).
65. 34 N.Y.2d 300, 313 N.E.2d 756, 357 N.Y.S.2d 449 (1974).
66. The ordinance in question defined family as: "A 'family' is one or more persons

limited to the spouse, parents, grandparents, grandchildren, sons, daughters, brothers or sisters
of the owner or the tenant or of the owner's spouse or tenant's spouse or living together as a
single housekeeping unit with kitchen facilities." 313 N.E.2d at 758.

67. Id. at 756.
68. Id. at 758.
69. Id. According to the New York Appellate Court, "Islo long as the group home bears

the generic character of a family unit as a relatively permanent household, and is not a frame-
work for transients or transient living, it conforms to the purpose of the ordinance." Id.

70. Id.
71. Some states have avoided the constitutional issues involved in Belle Terre by consid-

ering whether specific ordinances are consistent with legitimate goals of local governments.
Comment, Exclusionary Zoning: An Overview, 47 TUL. L. REV. 1056, 1061 (1973).

72. Courts look to see whether the zoning ordinance in question is consistent with legiti-
mate state zoning goals instead of focusing solely upon whether the residents of the group
home are related by blood, marriage or adoption. See Comment, supra note 64, at 72. A
typical restrictive definition of family in a local ordinance provides: "An individual or group of
two or more persons related by blood, marriage, or adoption, including foster children and

(Vol. 25
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proach was used by the New Jersey Court of Appeals in State v.

Baker,'7 a wherein the court explicitly rejected the decision in Belle
Terre by invalidating an ordinance which prohibited more than four

unrelated persons from living together."' The court held that restric-

tive family definitions must bear a substantial relation to a city's
objectives in zoning.7

Similarly, the California Supreme Court in City of Santa Bar-

bara v. Adamson 76 invalidated an ordinance restricting the ability of

groups of five or more persons unrelated by blood, marriage or adop-

tion to live in certain residential zones. 7 In this case, twelve adults

lived in a twenty-four room, ten-bedroom, six-bathroom house

owned by the appellant.7 ' The court held that the distinction be-

tween groups of unrelated people and groups of related people was

invalid because it did not legitimately further the goal of maintaining
a quiet residential environment. 79 According to Adamson, the basis

for police power in land use regulation looks at the use to which the

home is being put rather than the identities and relationship of the

users.80 Thus, California departed from the trend of basing zoning

servants, together with not more than one additional person not related by blood, marriage, or

adoption, living together as a single housekeeping unit in a dwelling unit." Scott, supra note

63, at 7.
73. 81 N.J. 99, 405 A.2d 368 (1979).
74. Id. at 371. The court in Baker stated:

The fatal flaw in attempting to maintain a stable residential neighborhood

through the use of criteria based upon biological or legal relationships is that

such classifications operate to prohibit a plethora of uses which pose no threat to

the accomplishment of the end sought to be achieved. Moreover, such a classifi-

cation system legitimizes many uses which defeat that goal. Plainfield's ordi-

nance, for example, would prohibit a group of five unrelated "widows, widow-

ers, older spinsters or bachelors or even of judges" from residing in a single unit
within the municipality.

Id.
75. Id. at 370-71.
76. 27 Cal. 3d 123, 610 P.2d 436, 164 Cal Rptr. 539 (1980).
77. Id. The Santa Barbara ordinance at issue defined "family" as:

1. An individual, or two (2) or more persons related by blood, marriage or legal

adoption living together as a single housekeeping unit in a dwelling unit.
2. A group of not to exceed five (5) persons, excluding servants, living together

as a single housekeeping unit in a dwelling unit.
Id. at 127, 610 P.2d at 437-38, 164 Cal. Rptr. at 540-41.

78. Id. at 127, 610 P.2d 438, 164 Cal. Rptr. 541.
79. Id. at 134, 610 P.2d 442, 164 Cal. Rptr. 545. The court stated that the city of Santa

Barbara failed to advance compelling state interests to justify infringement on individual pri-

vacy. Moreover, the court used privacy provisions in the California Constitution to include the

right to privacy in the choice of household companions. Distinguishing Baker, 81 N.J. 99, 405

A.2d 368 (1979), the Adaisson court stated it was not addressing the question of what group

bears the "generic character of a family unit as a relatively permanent household." Id.
80. See Scott, supra note 63, at 10.
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policy on social concerns and focused instead on the more traditional
physical aspect of zoning.

Charter Township of Delta v. Dinolfo,81 is a recent case in
which the Michigan Supreme Court struck down a restrictive defini-
tion of "single-family." The ordinance which was addressed limited
the number of unrelated persons who may occupy a single-family
dwelling.82 The court concluded that although the ordinance's goals
of preserving family values and maintaining property values were
rational and laudable, the classification created by the ordinance was
arbitrary and capricious.8" The court found no support in the argu-
ment that unrelated persons will manifest a behavior pattern differ-
ent from the biological family.84 The court concluded that if an ordi-
nance works to exclude groups from a residential neighborhood, it
must be supportive of family values in order to be a lawful
classification. 85

To summarize, New Jersey, California and Michigan courts
have all evaluated the efficacy of zoning regulations adopted by mu-
nicipalities, and each has found that limiting definitions of "family"
solely to biological families is unrelated to lawful police power con-
cerns. These courts have scrutinized such definitions only slightly
more attentively than the Supreme Court did in Belle Terre.8
Therefore, state courts which follow this trend, will closely scrutinize
local zoning ordinances which tend to ban or exclude family day-
care homes.

81. 419 Mich. 253, 351 N.W.2d 831 (1984).

82. Id. at 255, 351 N.W.2d at 831. The Delta Township zoning ordinance § 2.20(28)
provides: "Family: An individual or a group of two or more persons related by blood, mar-
riage, or adoption, including foster children and servants, together with not more than one
additional person not related by blood, marriage, or adoption, living together as a single house-
keeping unit in a dwelling unit."

83. 351 N.W.2d at 840. According to the court:

There has been no evidence presented nor do we know of any that unrelated
persons, as such, have any less a need for the advantages of residential living or
that they have as a group behavior patterns that are more opprobrious than the
population at large. In the absence of such demonstration to justify this kind of
classification, the ordinance can only be termed arbitrary and capricious under
the Due Process Clause of the Michigan Constitution.

351 N.W.2d 842-43. The court failed to see how the city's ordinance furthered the legitimate
state goals enunciated in Belle Terre. 351 N.W.2d at 841.

84. 351 N.W.2d 840.

85. 351 N.W.2d 843.

86. See Scott, supra note 63, at 10.

[Vol. 25
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III. LOCAL BARRIERS TO FAMILY DAY-CARE HOMES

A. Zoning Ordinances

In most communities, zoning continues to be one of the most
serious factors inhibiting the growth of family day care. 7 Local ordi-
nances often either do not list family day-care homes as a permitted
use, or force them to conform to the next closest category listed.8"
Other significant barriers prevent the operation of family day-care
homes in areas zoned for single-family use as well."9 For example,
local ordinances pertaining to single-family dwellings often include
limiting definitions of "family." 90 The effect of such definitions has

87. D. COHEN, supra note 1, at 51. "With increasing frequency, the operation of family

day-care homes in communities throughout the country is being jeopardized by restrictive local
zoning requirements." Weinstein, supra note 6, at 4.

88. Morgan, supra note 37, at 25. While zoning was designed for the protection of

property values and the preservation of space, it has sometimes been misused as a tool to keep

needed services out of the community. Id. In Arizona, for example, a city ordinance prohibits

both day-care centers and family day-care homes from single-family residential districts. See

Comment, supra note 23, at 71. Similarly, in Maricopa County, Arizona, a local ordinance

prohibited day-care centers and homes from any residential or agricultural district. Id. See also

WHITPAIN TOWNSHIP, PA., ORDINANCES, art. XV, §1506 (1975) which provides: "Unless

otherwise specified by the Board, a special exception or a variance shall expire if the applicant

fails to obtain a building permit, as the case may be, within (6) months from the date of

authorization thereof."Id. Moreover, in Arizona there is currently no comprehensive statute

which prohibits such local ordinances from operating to exclude family day-care homes. See

Comment, supra note 23, at 69. The Arizona statute, ARMz. REV. STAT. ANN. § 36-881

(1974), only provides for day-care centers caring for five or more children.
89. Weinstein, supra note 6, at 4 (citing a survey conducted by The Children's Founda-

tion in 1980). The most common problems cited were:
1. No use other than residential occupancy is permitted,
2. A variance is required and is difficult to get due to:

a. high permit fee, site plan fee or hearing transcript fee,
b. a requirement that a lawyer be involved in the hearing process,
c. fire, landscaping or parking space requirements which are difficult to

meet; and/or
d. a requirement that all neighbors agree to the variance,

3. The community has developed child care standards that are difficult to meet
or that conflict with state requirements.

Id.
90. See supra notes 52-86 and accompanying text. See also Brussack, Group Homes,

Families, and Meaning in the Law of Subdivision Covenants, 16 GA. L. REV. 33 (1981). An

example of a restrictive definition of family was found in a Brewer, Maine ordinance cited in
Penobscot Area Hous. Dev. Corp. v. City of Brewer, 434 A.2d 14 (Me. 1981), which defined

"family" as:
[A] single individual doing his own cooking, and living on the premises as a
separate housekeeping unit, or a collective body of persons doing their own

cooking and living together upon the premises as a separate housekeeping unit
in a domestic relationship based upon birth, marriage or other domestic bond as

distinguished from a club, fraternity or hotel.
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been to force the family day-care provider to operate illegally.91

Recently, however, a few progressive states have recognized the
demand for family day care by allowing family day-care homes to be
treated as single-family residences for zoning purposes. 92 In Pennsyl-
vania, a recent case held that a township ordinance which effectively
prohibited family day-care homes and facially excluded group day
care homes was exclusionary and invalid in the absence of extraordi-
nary justification.9" Also, California recently enacted Health and
Safety Code sections 1597.30-.6594 which allow family day-care
homes to be zoned as single-family residences.9" A significant feature
of the California legislation is the distinction made between small
and large family day-care homes.9 Small family day-care homes,
with six or fewer children, are to be considered single-family resi-
dences for zoning purposes. 97 No city or county may impose a busi-

91. See infra notes 104-07.
92. See supra note 38.
93. Board of Comm'rs of Ross Township v. Harsh, 78 Pa. Commw. 355, 467 A.2d

1183 (1983). The court found that the Township's ordinance effectively excluded family day-
care homes in residential areas because it banned all day-care facilities from residential areas.
Finding such a restriction exclusionary, the court held the ordinance invalid absent an ex-
traordinary justification. Id. at 358, 467 A.2d 1186 (1983). See also Christ United Methodist
Church v. Municipality of Bethel Park, 58 Pa. Commw. 610, 428 A.2d 745 (1981).

94. CAL. HEALTH & SAFETY CODE §§ 1597.30-.65 (Deering Supp. 1985). Section
1597.45 (a) provides: "[t]he use of [a) single family residence as a small family day-care home
shall be considered a residential use of property for the purposes of all local ordinances."

95. CAL. HEALTH & SAFETY CODE § 1597.30 (Deering Supp. 1985). These legislative
findings demonstrate an awareness by the legislature of the significance of the day care issue.
The legislature finds and declares:

(a) It has a responsibility to ensure the health and safety of children in family
homes that provide day care.
(b) That there are insufficient numbers of regulated family day care homes in
California.
(c) There will be a growing need for child day care facilities due to the increase
in working parents.
(d) Many parents prefer child day care located in their neighborhoods in family
homes.
(e) There should be a variety of child care settings, including regulated family
day care homes, as suitable alternatives for parents.
(f) That the program to be operated by the state should be cost effective, stream-
lined, and simple to administer in order to ensure adequate care for children
placed in family day care homes, while not placing undue burdens on the
providers.
(g) That the state should maintain an efficient program of regulating family day
care homes that ensures the provision of adequate protection, supervision, and
guidance to children in their homes.

Id.
96. CAL. HEALTH & SAFETY CODE §§ 1597.45 and 1597.46 (Deering Supp. 1985).
97. CAL. HEALTH & SAFETY CODE §§ 1597.30 and 1597.65 (Deering Supp. 1985).

Section 1597.45 provides:
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ness license, fee or tax or require any form of conditional use permit
to limit or to prohibit the operation of small family day-care
homes.9" Large day-care homes with seven to twelve children shall
not be prohibited on lots zoned for single-family dwellings. Local
jurisdictions may treat large day-care homes in one of three ways:
first, they may classify the homes as permitted uses; second, they
may grant a nondiscretionary permit to use the property as a large
family day-care home; or third, they may require a provider to apply
for a conditional use permit.99 One commentator believes that the

All of the following shall apply to small family day-care homes:
(a) The use of single-family residence as a small family day-care home shall be
considered a residential use of property for the purposes of all local ordinances.
(b) No local jurisdiction shall impose any business license, fee, or tax for the
privilege of operating a small family day-care home.
(c) Use of a single-family dwelling for purposes of a small family day-care
home shall not constitute a change of occupancy for purposes of Part 1.5 (com-
mencing with Section 17910) of Division 13 (State Housing Law) or for pur-
poses of local building codes.
(d) A small family day-care home shall not be subject to the provisions of Arti-
cle 1 (commencing with Section 13100) or Article 2 (commencing with Section
13140) of Chapter 1 of Part 2, excpt that a small family day-care home shall
contain a fire extinguisher or smoke detector device, or both which meets stan-

dards established by the State Fire Marshal.
id.

98. Id. Stevenson, Memorandum: Explanation of Provisions of SB 163, Chapter

12331Statutes of 1983, March 6, 1984 [hereinafter cited as Stevenson] (available in Santa
Clara Law Review Office). CAL. HEALTH & SAFETY CODE §§ 1597.30-.65 (Deering Supp.
1985).

99. CAL. HEALTH & SAFETY CODE §§ 1597.30-65 (Deering Supp. 1985). Section
1597.46 provides:

All of the following shall apply to large family day-care homes:
(a) A city, county or city and county shall not prohibit large family day-care
homes on lots zoned for single-family dwellings, but shall do one of the
following:
(1) Classify these homes as a permitted use of residential property for zoning
purposes.
(2) Grant a nondiscretionary permit to use a lot zoned for a single-family dwell-
ing to any large family day-care home that complies with local ordinances pre-
scribing reasonable standards, restrictions, and requirements concerning spacing
and concentration, traffic control, parking, and noise control relating to such
homes, and complies with subdivision (d) and any regulations adopted by the
State Fire Marshal pursuant to that subdivision. Any noise standards shall be
consistent with local noise ordinances implementing the noise element of the
general plan and shall take into consideration the noise level generated by chil-
dren. The permit issued pursuant to this paragraph shall be granted by the
zoning administrator, if any, or if there is no zoning administrator by the person
or persons designated by the planning agency to grant such permits, upon the
certification without a hearing.
(3) Require any large family day-care home to apply for a permit to use a lot
zoned for single-family dwellings. The zoning administrator, if any, or if there
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zoning provisions of the California legislation "reflect a compromise
between those who believe family day care should operate in a resi-
dential setting with no zoning requirements and those who feel that
the conditional use process is necessary to protect neighbors'
interests."' 100

While legislation has addressed most of the problems associated
with small day care homes,'01 problems continue to plague large
day-care home providers.0 2 In California, legislation which allows
family day-care homes with fewer than seven children to be zoned as
single-family residences has been received positively. 03 The effect of
such legislation has been to bring day-care providers and their ser-
vices to the public's attention. 04 Moreover, legislation of this type is
significant because it tends to regulate the homes which in turn as-
sures the quality of care given by the providers.' Without such leg-

is no zoning administrator, the person or persons designated by the planning
agency to handle the use permits shall review and decide the applications. The
use permit shall be granted if the large family day-care home complies with
local ordinances, if any, prescribing reasonable standards, restrictions, and re-
quirements concerning spacing and concentrations, traffic control, parking, and
noise control relating to such homes, and complies with subdivision (d) and any
regulations adopted by the State Fire Marshal pursuant to that subdivision. Any
noise standards shall be consistent with local noise ordinances implementing the
noise element of the general plan and shall take into consideration the noise
levels generated by children. The local government shall process any required
permit as economically as possible, and fees charged for review shall not exceed
the costs of the review and permit process. Not less that 10 days prior to the
date on which the decision will be made on the application, the zoning adminis-
trator or person designated to handle such permits shall give notice of the pro-
posed use by mail or delivery to all owners shown on the last equalized assess-
ment roll as owning real property within a 100 foot radius of the exterior
boundaries of the proposed large family day-care home. No hearing on the ap-
plication for a permit issued pursuant to this paragraph shall be held before a
decision is made unless a hearing is requested by the applicant or other affected
person. The applicant or other affected person may appeal the decision. The
appellant shall pay the cost, if any, of the appeal.

Id.
100. Stevenson, supra note 98, at 5.
101. See infra note 103.
102. TREADWELL, ZONING LAWS AND FAMILY DAY CARE, CHILD CARE LAW

CENTER 1 (1981) (available in Santa Clara Law Review Office).
103. OAKLAND, CALIFORNIA, CITY PLANNING DEP'T, DAY-CARE FACILITIES FOR

THE CHILDREN OF OAKLAND: A STUDY OF NEIGHBOR'S ATTITUDES (1966). In a survey
made of persons living close to day-care facilities in residential areas, the Department found
that those living closest to the facility were less likely to be indifferent and more likely to be
favorably disposed to the operation of the facility. See also Comment, supra note 23, at 85.

104. Unregulated, informal family day care is isolated from the resources available to
the rest of the community, and thus lacks visibility to parents outside the immediate neighbor-
hood. I FINAL REPORT, supra note 4, at 5.

105. See infra notes 177-85 and accompanying text.
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islation, day-care homes are unregulated and unlicensed, making it
difficult for parents to assess the quality of care."0 6 Also, if day-care
homes are not recognized as legitimate uses of family residences,
providers do not feel free to openly advertise their services, and con-
sequently, many parents searching for suitable day care cannot find
it.'

0 7

Child-care advocates interested in increasing the amount of li-
censed child-care homes have identified a number of local procedures
which they consider to be impediments to the development of large
family day-care homes.' For example, many localities still have not
developed ordinances consistent with California's family day-care
statute largely due to ignorance about the existence of the law.' 9

Therefore, many local zoning ordinances still require the provider to
first obtain a conditional use permit from the appropriate local au-
thority."0 Many communities also require a use permit to be accom-
panied by an environmental impact report."' Further, the fees
charged to process use permits continue to present obstacles for day-
care providers; fees for these permits typically range from $100 to
$1,000. '2 Finally, applicants often must appear before a public deci-
sion-making body to formally request the use permit, which can be
an intimidating experience.'"

106. See infra notes 113 and 129. While more than 40 states require some form of
regulation, the majority of caregivers are unregulated. "This unlicensed and unregulated day-
care accounts for nearly 70% of the profession." Weinstein, supra note 6, at 4.

107. SUMMARY, supra note 4, at 2. See supra note 104. See also Weinstein, supra note
6, at 4.

108. See supra note 103, at 1.
109. Conference with Abby Cohen, Child-Care Conference, Zoning: Issues and Strate-

gies, March 30, 1985.
110. In addition, if a property use requires a "special exception" or "variance" to oper-

ate in a particular zone, a hearing is usually required and certain conditions must be met to
preserve the desired characteristics of the neighborhood. Weinstein, supra note 6, at 4.

111. See TREADWELL, supra note 102.
112. Id. "Fees for permits to operate a day-care home can be prohibitive for providers,

who on the average, make less than minimum wage[;] [s]uch fees may run from $1,500 to over
$3,000 per year, leaving providers with little choice but to cease operating." Weinstein, supra
note 6, at 4. See generally SUMMARY, supra note 4, at 37-41. CAL. HEALTH & SAFETY CODE

§ 1597.60(b) (Deering Supp. 1985) provides that "[n]o fee shall be charged by the department
for the initial issuance or renewal of a license or for processing any application therefor under
this chapter."

113. See TREADWELL, supra note 102. While to many, a zoning hearing may appear to
be a simple procedure, to most day-care providers unfamiliar with the public hearing process,
it can be a very intimidating experience. Many providers prefer to operate in the shadows and
take the risk their activities will go unnoticed, rather than appear before a public body. Wein-
stein, supra note 6, at 4. CAL. HEALTH & SAFETY CODE § 1597.46(b) (Deering Supp. 1985)
only requires a public hearing if the applicant or another affected person, such as a neighbor,
requests it.

1985]
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Local homeowners oppose large day-care homes because they
want to protect the "character" of their neighborhood. Some home-
owners believe that large day-care facilities constitute a violation of
their property interests.11 Extra traffic congestion, school-like ap-
pearance, noisy children and decreased property values constitute the
major complaints raised by homeowners against the operation of
large day-care homes in rural neighborhoods."'

California, while at the forefront of such legislation, is not the
only state that has a zoning classification for day-care homes for
more than seven children. Some states categorize large day-care
homes as group day-care homes."' For example, in Pennsylvania a
group day-care home is a facility which contemplates care given by
at least two adults, in their residence, for up to eleven children.11 7

Several other states which provide for family day care enumerate the
maximum number of children allowed per day-care home. While the
numbers vary from four to twelve, the average number is six chil-
dren per single-family home. 118

The mode of regulation of family day-care homes in most states
is through the issuance of licenses to applicants who meet certain
standards established by the state." 9 "A licensing worker typically
visits the home, certifies that the necessary criteria have been met,
and the care giver receives a license." ''  In California, licensing of
both small and large family day-care homes is accomplished through
California Administrative Code, Title 22.1' Licensing is required by

114. See TREADWELL, supra note 102, at 8. Residents in day care homecommunities
claim that home day care is a commercial business and therefore must be zoned accordingly.
Weinstein, supra note 6, at 4.

115. See TREADWELL, supra note 102, at 8. "Often suits are initiated by disgruntled
neighbors who are angered by noise, increased traffic or what they feel to be a disturbing
precedent." Weinstein, supra note 6, at 5. The main opponents seems to be older people,
usually retirees, with their own children grown and gone. Id.

116. See generally Board of Commr's of Ross Township v. Harsh, 78 Pa. Commw. 355,
467 A.2d 1183, 1185 (1983). See supra note 23 and accompanying text.

117. Board of Commr's of Ross Township v. Harsh, 78 Pa. Commw. 355, 467 A.2d
1183, 1185 (1983).

118. Stevens, The National Day-Care Home Study: Family Day Care in the U.S., 37
YOUNG CHILDREN 59 (1982). The study found that 90% of the day-care homes reviewed had
fewer than seven children. Id. at 61.

119. See 2 RESEARCH REPORT, supra note 26, at 213.
120. Id.
121. CAL. ADMIN. CODE tit. 22, R. §§ 88001-88038 (1983). Pertinent provisions

provide:
§ 88004. License Exemptions

(a) Licensure or registration is required before Family Day Care is provided
except as provided in Sections 1505 and 1597.51(b) of the Health & Saftey
Code.

(Vol. 25
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the code. 22 to ensure that the operation of the facility will not prove
dangerous to the health and safety of the children. 23 The code pro-
visions set out requirements pertaining to food, mandatory activities,
and other specifics, such as the maximum number of children the
licensee may care for."2 There are no additional requirements for
small family day-care homes other than those normally pertaining to
a single-family dwelling.'

Some states require family day-care homes to be registered as
an alternative to licensing them. Under a registration system, care-

§ 88006. License or Registration
(a) The license or registration shall be available in the facility upon request.
(b) The license of registration shall not be transferred to other individuals or
locations.
(c) Any person 18 years of age or over may apply for a license or registration
regardless of age, sex, race, religion, color, political affiliations, national origin,
handicaps, or marital status.

Id.
Most of the 50 states have their own laws governing the licensure of family day-care

homes, however, the content of these laws differs dramatically among the states. Some states,
such as Maine, do not license homes with fewer than three children; others require licensing
for even one non-related child. While regulations vary between the states, they may include
restrictions in the ages of children, the number of hours the children are in care, or the number
of helpers required if more than a certain number of infants are present. 2 RESEARCH RE-

PORT, supra note 26, at 212.
122. CAt.. ADMIN. CODE tit. 22, R. § 88041(a).
123. CAt.. ADMIN. CODE tit. 22, R § 88034 provides:

(a) If the licensing agency has reason to believe that family day care is being
provided without a license or registration, the licensing agency shall:
(1) Conduct a site visit to:
(A) Determine whether the home is operating without a license or registration.
(B) Determine whether continued operation of the facility will be dangerous to
the health and safety of the children in care.
(2) Notify the unlicensed provider in writing of the requirements for such licen-
sure or registration.
(3) Issue a Notice of Operation in Violation of Law if it is found and docu-
mented that continued operation of the facility will be dangerous to the health
and safety of the children. Situations endangering the health and safety of the
children shall include, but not be limited to:
(A) Evidence of physical or mental abuse.
(B) Children left unattended or left with a minor.
(C) Clear evidence of unsanitary conditions.
(D) Fire safety/fire hazards.
(E) Unfenced or accessible pools or other bodies of water.
(F) Hazardous physical plant.
(4) Issue a Notice of Operation in Violation of Law if the unlicensed provider
does not apply for a license or registration within 15 working days from the
date of notification.

Id.
124. CAt.. ADMIN. CODE tit. 22, R. § 88028 (1983).
125. Id.
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givers themselves declare that they must meet established standards,
and a few homes are spot-checked for compliance.126 In Texas, for
example, family day care takes place in a "registered family home"
defined by the Human Resources Code section 42.002(9) as: "a facil-
ity that regularly provides care in the caretaker's own residence for
not more than six children under 14 years of age, excluding the care-
taker's own children .... ",127 In Texas, "registration basically in-
volves certification by the provider that her home meets certain mini-
mal health and safety requirements." '128 Even though registration
systems are usually less restrictive and less costly than licensing sys-
tems, studies of regulatory programs in California and Texas show
only an extremely small degree of difference between the quality of
care given in licensed and registered homes. 2"

B. Restrictive Covenants

Zoning laws and ordinances are not the only barriers to the
advance of family day-care homes. In many states, private deed re-
strictions, and covenants in deeds and mortgages are major impedi-
ments to establishing day-care homes.' 30 These covenants and re-
strictions restrict the use of residential homes to single-family
dwellings only. 13' For example, a typical restriction reads: "[n]o
trade or business of any kind or nature shall be permitted to be car-
ried on upon any lot . . . nor shall anything be done thereon which

126. CAL. HEALTH & SAFETY CODE § 1597.62. provided for a pilot project of registra-
tion of family day-care homes. While the project was terminated on January 1, 1984, the
intent of this project was to determine whether a simplified registration could expand and
improve availability of care while substantial compliance with health and safety regulations
was maintained.

127. TEX. HUM. RES. CODE ANN. § 42.002(9) (Vernon 1982).
128. Amicus Curiae Brief for Appellant at 12, Mills v. Barnes, Civ. No. 01-84-0516-

CV (Tex. Civ. App. 1984) (available in Santa Clara Law Review Office).
129. See generally 2 RESEARCH REPORT, supra note 26, at 213-16. Critics of licensure

cite the high cost to the state to maintain adequate staff to license and monitor day-care homes
as a practical consideration which makes licensure ineffective. Furthermore, insufficient staff-
ing allows large numbers of day-care homes to operate illegally, that is, without regulation. On
the other hand, critics of registration point out that the quality of care and the protection of
children in family day-care homes are highly variable under registration nationally.

130. One important difference, however, between the covenant cases and the zoning
cases is that the single-family use covenants tend not to define "family" and the zoning ordi-
nances often include a definition. Brussack, Group Homes, Families, and Meaning in the Law
of Subdivision Covenants, 16 GA. L. REV. 33, 48 (1981).

131. Id. See also Matthews v. Olson, 212 So. 2d 357 (Fla. Dist. Ct. App. 1968) (the
Florida District Court of Appeals enjoined a day nursery from operating in violation of a deed
restriction); Berry v. Hemplepp, 460 S.W.2d 352 (Ky. 1970) (the court held that operation of
a day-care center violated a restrictive covenant for a residential lot).

[Vol. 25
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may be or become an annoyance or nuisance to the neighbor-
hood." '182 Only recently have a few progressive states, such as Cali-
fornia, specifically prohibited the application of deed restrictions or
other written instruments respecting real property, to day-care
homes.1'

Similarly, a Michigan court recently restricted the use of limit-
ing covenants. In Beverly Island Association v. Zinger, 134 the Mich-
igan Court of Appeals held that a homeowner's use of her home for
family day care did not violate a restrictive covenant which permitted
residential uses only. First, the court noted that the covenant permit-
ted residential uses rather than prohibiting business or commercial
uses. Next, the court determined that the mere generation of income
did not make the day-care home a commercial use. The court fo-
cused on the activity involved and how it paralleled the ordinary and
common meanings of use for residential purposes."3 5 According to

132. Crimins v. Simonds, 545 Utah 2d 745, 636 P.2d 478 (1981).
133. CAL. HEALTH & SAFETY CODE § 1597.40 (Deering Supp. 1985) provides:

(a) It is the intent of the Legislature that family day-care homes for children
must be situated in normal residential surroundings so as to give children the
home environment which is conducive to healthy and safe development. It is the
public policy of this state to provide children in a family day-care home the
same home environment as provided in a traditional home setting.
The Legislature declares this policy to be of statewide concern with the purpose
of occupying the field to the exclusion of municipal zoning, building and fire
codes and regulations governing the use or occupancy of family day-care homes
for children, except as specifically provided for in this chapter, and to prohibit
any restrictions relating to the use of single-family residences for family day-
care homes for children except as provided by this chapter.
(b) Every provision in a written instrument entered into relating to real prop-
erty which purports to forbid or restrict the conveyance, encumbrance, leasing,
or mortgaging of such real property for use or occupancy as a family day-care
home for children, is void and every restriction or prohibition in any such writ-
ten instrument as to the use or occupancy of the property as a family day-care
home for children is void.
(c) Every restriction or prohibition entered into, whether by way of covenant,
condition upon use or occupancy, or upon transfer of title to real property,
which restricts or prohibits directly, or indirectly limits, the acquisition of, or
occupancy of such property for a family day-care home for children is void.

Id.
134. 113 Mich. App. 322, 317 N.W.2d 611 (1982). The covenant provided in part:

"[n]o lot or building plot shall be used except for residential purposes." The court made the
distinction that the covenant permitted residential uses rather than prohibiting business or
commerical uses. Id.

135. Id. at 325, 317 N.W.2d at 611 (1982). The Zinger court analogized the facts at
issue with those involved in Bellarmine Hills Ass'n v. Residential Systems Co., 84 Mich. App.
554, 296 N.W.2d 673 (1978), wherein a restrictive covenant provided:

All lots in said subdivision shall be known and described as residential lots. No
structure shall be erected, altered, placed or permitted to remain on any residen-
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the court, a homeowner, by state regulation, who cares for no more
than seven unrelated, preschool age children at a time qualifies as a
residential user." 6 In essence, the court balanced the minimal impact
on the neighborhood against the need and public policy favoring
family day care, and found that the covenant should not be
enforced.1

37

Similarly, Texas courts have long recognized an exception to
enforcement of restrictive covenants when the activity conducted is
incidental to the primary purpose of residing in the home.'38 In the
leading case of Davis v. Hinton,'39 the Texas court concluded that
the operation of beauty shops and a day nursery were merely inci-
dental to the use as a single-family dwelling or residence and there-
fore the uses did not violate the restriction.' 40 These cases suggest
that as long as the court finds the primary use of the home is to
house a single-family, a business conducted in the home will not be
considered commercial.""

C. Building Codes

Restrictive building codes and fire safety regulations are barri-
ers to family day-care homes in numerous communities. 4 In many
states, a family day-care home caring for six children or more must

tial lot other than one single private family dwelling with attached private ga-
rage for not less than two (2) cars, except as herein otherwise provided.

296 N.W. 2d at 674.
136. 113 Mich. App. 322, 317 N.W.2d 611 (1982).
137. Id. To illustrate this point, the court stated "the extra vehicular traffic is minimally

obtrusive in light of the overriding public policy in favor of day-care homes." Id. at 330, 317
N.W.2d 615.

138. "Merely because one derives some income from the endeavor does not transform
the character of the dwelling." See supra note 116, at 14. See also Grand Prairie v. Finch, 294
S.W.2d 851 (Tex. Civ. App. 1956) (the court held that a nursery or "baby-sitting" business
was permissible in a single-family residential district).

139. 374 S.W.2d 723 (Tex. Civ. App. 1964). In this case the defendant contended that
his neighbors had waived deed restrictions because of the operation of beauty shops and a day
nursery. Id. See also Grand Prairie v. Finch, 294 S.W.2d 851 (Tex. Civ. App. 1956).

140. 374 S.W.2d 723, 727.
141. Id.
142. See D. COHEN, supra note 1, at 49. To illustrate this problem, one commentator

stated:
Family day-care homes would be safer if we could require a certificate from the
local building inspectors that they meet requirements for general residential oc-
cupancy. We do not have to make such a requirement, but it would be better if
we could. However, if we do this, then every building inspector will first investi-
gate to see whether the occupancy type is consistent with local zoning codes, and
in almost every case family day care will be found to be illegal.

Comment, supra note 23, at 69.
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meet strict building standards.'4" The Uniform Building Code,
which many states have adopted, classifies a "school" as any building
where more than six children are cared for. 4 For example, many
fire codes insist that there be two exits from every room occupied by
children, separate toilet facilities for boys and girls, flame-proof
draperies, and institutional width doorways. 4" Those requirements
are expensive and often make it unfeasible for the typical day-care
provider to operate. 4 Furthermore, great diversity between the va-
rious requirements, statutes, and recommendations in different states
add even more confusion.' 4

1

However, some states such as California, have eliminated those
restrictions by legislation. 4 Small family day-care homes need only
meet the building requirements of single-family homes. 49 The large
family day-care homes, while still considered single-family residences
for building code standards, must meet additional standards adopted
by the State Fire Marshal.' 5 However, these standards are not as

143. See D. COHEN, supra note 1, at 49. "In some cases,.., building safety regulations
were written for other institutions and later extended to day care, thus often forcing day-care
facilities to meet unnecessarily rigid requirements." Id.

144. Stevenson, supra note 98, at 7.
145. Id.
146. See D. COHEN, supra note 1, at 49. Both state and local laws regulate matters of

building safety, including sanitation, fire and occupancy. These regulations apply to both pub-
lic and private day-care homes. Id. at 50.

147. Id.
148. CAL. HEALTH & SAFETY CODE §§ 1597.40-.47 (Deering Supp. 1983).
149. CAL. HEALTH & SAFETY CODE § 1597.45 (Deering Supp. 1985).

150. CAL. HEALTH & SAFETY CODE § 1597.46(d) (Deering Supp. 1985), provides:

Large family day-care homes shall be considered as single-family residences for
the purposes of the State Uniform Building Standards Code and local building
and fire codes, except with respect to any additional standards specifically
designed to promote the fire and life safety of the children in these homes
adopted by the State Fire Marshal pursuant to this subdivision. The State Fire
Marshal shall adopt separate building standards specifically relating to the sub-
ject of fire and life safety in large family day-care homes which shall be pub-
lished in Title 24 of the California Administrative Code. These standards shall
apply uniformly throughout the state and shall include but not be limited to: (1)
the requirement that a large family day care home contain a fire extinguisher or
smoke detector device, or both, which meets standards established by the State
Fire Marshal; (2) specification as to the number of required exits from the
home; and (3) specification as to the floor or floors on which day care may be
provided. Enforcement of these provisions shall be in accordance with Sections
13145 and 13146. No city, county, city and county, or district shall adopt or
enforce any building ordinance or local rule or regulation relating to the subject
of fire and life safety in large family day-care homes which is inconsistent with
those standards adopted by the State Fire Marshal, except to the extent the
building ordinance or local rule or regulation applies to single-family residences
in which day care is not provided.
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restrictive as the "school-type" requirements insisted upon in other
states, 5" and, in fact, are essential to ensure child safety in larger
day-care homes.

IV. STATUTORY REGULATION IS NEEDED

Local zoning ordinances are legitimate instruments of land use
control when they are used to protect property values or to maintain
the residential character of the neighborhood. However, when they
are applied to family day-care homes, they operate to exclude an
important community service. The exclusionary language used in
these local zoning ordinances, precludes family day-care homes from
existing in residential zones, and thus thwarts the goal of providing a
"home-like" environment for children.' 52 Given the vast numbers of
unregulated day-care homes,' 58 and the predicted increase in need
for such homes,"" states have a duty to remedy this inadequacy by
instigating change.

Although local zoning ordinances historically have been the pri-
mary impediment to family day-care home growth,' restrictive cov-
enants and extremely limiting language in real property instruments
have also limited the number of family day-care homes.' 56 While
many family day-care home providers care for six or fewer children,
for six or fewer hours of the day, their ability to exist in a residential
district often is severely impaired by restrictive covenants, and these
covenants are often upheld by courts in favor of the surrounding
homeowners' property rights.157 However, when the policies favoring

Id.
151. See supra note 144.
152. For example, in Kirsch Holding Co. v. Boroughs of Manasquan, 59 N.J. 241, 281

A.2d 513 (1971), the Manasquan ordinance provides:
a. One or more persons related by blood or marriage occupying a dwelling unit
and living as a single, nonprofit housekeeping unit.
b. A collective number of individuals living together in one house under one
head, whose relationship is of a permanent and distinct domestic character, and
cooking as a single housekeeping unit. This definition shall not include any soci-
ety, club, fraternity, sorority, association, law combine, federation, group, cote-
rie, or organization, which is not a recognized religious order, nor include a
group of individuals whose association is temporary and resort-seasonal in char-
acter or nature.

Id.
153. See supra notes 106-07 and accompanying text.
154. See supra notes 14-21 and accompanying text.
155. See supra notes 87-107 and accompanying text.
156. See supra notes 130-41 and accompanying text.
157. For example, in Jayno Heights Landowners Ass'n v. Preston, 85 Mich. App. 443,

271 N.W.2d 268 (1978), the court upheld the validity of a covenant in favor of the rights of
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similar restricted uses, such as homes for mentally retarded children,
outweigh the rights of neighboring property owners, courts will in-
validate a restrictive covenant."5 8 Accordingly, because of the increas-
ing necessity for quality day-care homes, courts must invalidate any
covenant or limiting provision in a written instrument relating to
real property which operates to limit the use of a residence as a
family day-care home. Courts should recognize that the public policy
in favor of providing more high quality day care now outweighs the
private concerns that were traditionally focused upon. Moreover, as
in California, state statutes should specifically prohibit exclusionary
practices.

15 9

Finally, while building codes and fire safety restrictions have
not been the primary sources of exclusion as have zoning ordinances
and restrictive covenants, they have created problems for day-care
providers. 10 Consequently, unduly burdensome building and fire re-
quirements should be eliminated pursuant to state-wide legislation.
Family day-care homes should only be required to meet the building
code requirements for general residential occupancy.

While traditional zoning mechanisms have effectively hindered
the development of family day-care homes in residential areas, this
comment proposes that a properly drafted state zoning law can effec-
tively promote the development of more high quality day-care
homes. If a state promotes day-care homes as a state goal, the state
can effectively prohibit exclusionary land use techniques which pre-
clude implementation of its goal.161 While California's recent legisla-
tion eliminates many of the problems associated with local zoning
ordinances, restrictive covenants, and building codes, this author pro-
poses changes to the California scheme as listed in the appended
Model Zoning Law.1""

This Model Law should help to increase the number and qual-
ity of family day-care homes. State legislation is the most effective
means of providing needed day-care homes because local jurisdictions

property owners' of single-family dwellings to use their property as they desire, thereby ex-
cluding an adult foster care facility for elderly women. Id.

158. Bellarmine Hills Ass'n v. Residential Systems Co., 84 Mich. App. 554, 269
N.W.2d 673 (1978) (the court determined that a foster care facility for four mentally retarded
children and one foster parent constituted a "family" within the sense of the restrictive cove-
nant involved).

159. See CAL. HEALTH & SAFETY CODE § 1597.40(b), (c) (Deering Supp. 1985).
160. See supra notes 142-51 and accompanying text.
161. See supra notes 52-53 and accompanying text.
162. See APPENDIX.
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would have no discretion in its implementation. 0 3 Another advan-
tage of this type of zoning legislation is that it will create uniformity
throughout a state, and thereby ensure that families, no matter
which county they live in, will have an equal opportunity to quality
day-care for their children." 4

Since the Euclid decision, states have the constitutional right to
use their. inherent police powers to promote state public policy
through zoning. Accordingly, the Model Law sets forth that it is the
state's policy to promote the development of family day-care homes.
California sets forth its public policy in legislative findings1 65 which
demonstrate the legislature's awareness as to the scope of the day-
care problem and how it is to be remedied. In addition, the Model
Law provides for notification to local jurisdictions regarding the day-
care law in order to publicize the provisions. Finally, legislative
changes alone may not be enough; the courts too must recognize that
the state's public policy of promoting day care now outweighs the
private concerns of homeowners.

The basic premise of the Model Law is that day-care homes
should be considered single-family residences because their use is es-
sentially the same as that of other homes in the neighborhood.
Homes for elderly persons,' the developmentally disabled,' 67 and
households of unrelated adults 6 8 have been considered "family
units" and therefore been allowed in residential areas as permitted
uses.' 69 Even nursery schools have been considered consistent with
the goals of residential neighborhoods and have been zoned accord-
ingly.' 70 The rationale allowing nursery schools in residential neigh-
borhoods is analogous to that of day-care homes. Not only do the
schools and homes provide a needed community service, but the chil-
dren are present in these homes for only certain hours of the day.

However, because the goal of a zoning law should be to make

163. 1 R. ANDERSON, AMERICAN LAW OF ZONING §§ 2.02-.20 (2d ed. 1977).
164. Id.
165. See APPENDIX § 1597.30.
166. McCaffrey v. Preston, 154 Cal. App. 3d 422, 201 Cal. Rptr. 252 (1984).
167. State ex rel Thelen v. City of Missoula, 167 Mont. 540, 543 P.2d 173 (1975).
168. Charter Township of Delta v. Dinolfo, 351 N.W.2d 831 (Mich. 1984).
169. Comment, supra note 64, at 78.
170. Comment, supra note 23, at 84, n. 157. In the cases of Merrick Commnity Nurs-

ery School v. Young, 11 Misc. 2d 576, 171 N.Y.S. 2d 522 (Sup. Ct. 1958); Creative Country
Day School, Inc. Burns, 18 App. Div. 2d 938, 238 N.Y.S.2d 348 (Sup. Ct. 1963); and City of
Chicago v. Sachs, I Ill. 2d 342, 345, 115 N.E.2d 762, 764 (1953), each respective court invali-
dated local zoning ordinances which barred nursery schools in residential districts because the
ordinances had no relation to public health, safety, morals or the general welfare of the com-
munity. Id.
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the family day-care home indistinguishable from the rest of the
neighborhood, continued regulation of the number of children cared
for is essential. Notwithstanding special provisions for large or group
day-care homes for seven to twelve children, 17 1 the trend by states
recognizing family day-care homes is to limit the number of children
cared for to six or fewer for zoning purposes. 7 As a consequence,
availability of day care has decreased. Therefore, state statutes
should also provide for the zoning of large family day-care homes in
residential neighborhoods. Included in the definitions of small and
large day-care homes, the Model Law sets out the maximum num-
ber of children each home may care for. Because of the recognized
difficulties in caring for more than twelve children in one home,173
state statutes should limit large day-care homes to twelve or fewer
children.

The land use techniques of local zoning ordinances, restrictive
covenants and building codes present the greatest problems for large
family day-care providers. Therefore, the Model Law requires local
jurisdictions to classify large day-care homes as permitted uses of
residential property for zoning purposes. The option of requiring
permits is thus eliminated.17 4 Instead, small and large family day-
care homes are treated the same for zoning purposes. Of the jurisdic-
tions which currently treat these large homes as permitted uses, none
have encountered difficulties or neighborhood opposition in doing
so.' 75 The proposed modifications to California's day-care statute
will eliminate many of the administrative problems associated with
the provisions for large day-care homes.

When comprehensive zoning is implemented, its legislative goals
must be enforced and carried out through either a licensing or regis-
tration system.'7 6 Because of the importance of the interest in-
volved-childrens' welfare-a licensing system which promotes uni-
formity and quality of care seems the most appropriate mechanism
to carry out the state's goals. 177 A licensing system works well with a
zoning system because both are implemented by the use of state po-

171. See APPENDIX § 1597.46
172. See generally D. COHEN, supra note 1.
173. See supra note 102.
174. See Appendix § 1597.46
175. Stevenson, supra note 98, at 4.
176. See supra note 129 and accompanying text.
177. Licensing requirements represent a basic floor of protection for all children in day

care; this is a level of quality all day-care programs should meet in order to be permitted to
operate. D. COHEN, supra note 1, at 49.
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lice powers.178

Essentially, licensing is permission by the state to operate le-
gally, and this permission is given after basic requirements are
met. 7 9 In addition, licensing represents a state-established base line
of quality and any program that falls below this line is subject to
punishment.' 80 According to one commentator, "These requirements
are a floor of quality protecting all children."'' Furthermore, state
licensure provides a means whereby the state can periodically check
the day-care homes to insure that high quality standards are main-
tained.182 However, in order to encourage potential providers to offer
needed day care, the Model Law's licensing provisions are limited to
health and safety concerns. Critics of licensure focus on the adminis-
trative burdens and the inflexibility of licensing laws. 8 Thus, the
licensing requirements must be written in a way that makes uniform
interpretation possible by avoiding vague words such as "unique"
and "appropriate." 84

Regulation by way of licensing also helps to ensure quality of
care by enforcing standards. 8 In addition, because the regulation of
day-care homes for children is a legitimate state interest, the states
should follow California's lead by not charging fees for a license, so
that no financial burdens are placed upon the providers. 86 Included
in the licensing provisions should be authority to inspect the poten-
tial home in order to ensure the premises are fit for their intended
purpose.187 Furthermore, to increase compliance with the program,

statutes should make it illegal to operate family day-care homes
without a license.' 88

In addition to requiring licensing of family day-care homes, the
state also has a legitimate interest in ensuring that standards for
family day-care homes are maintained. While no states currently
provide for this, and no one definition of "quality" of family day

178. Morgan, supra note 37, at 25.
179. Id. at 24.
180. Id.
181. Id.
182. Comment, supra note 64, at 79.
183. 2 RESEARCH REPORT, supra note 27, at 213, 214.
184. Morgan, supra note 37, at 23.
185. In support of licensing, one commentator stated: "Those of us who support licens-

ing believe that children and their families have a right not to experience harmful conditions in
early childhood programs, and the right to expect that children's developmental needs will be
met." Morgan, supra note 37, at 23.

186. See, e.g., CAl.. HEALTH & SAFETY CODE § 1597.55 (Deering Supp. 1985).
187. See CAL. HEALTH & SAFETY CODE § 1597.55 (Deering Supp. 1985).
188. Id.
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care has been documented,' 89 studies indicate that effective care giv-
ing skills can be learned through training.' 90 Accordingly, requiring
caregivers to have some type of educational training has been shown
to make a difference in the kinds of experiences and opportunities
available to children in family day-care homes.'

Furthermore, this author suggests that states adopt the proposal
of the Family Day Care Home Study which recommends a creden-
tialing system to complement the proposed licensing regulations. 92

Credentialling is another form of regulation aimed at achieving
quality day care.' 93 Under a credential system, day-care providers
are certified as being competent to work with children.194 Such a
system would help to emphasize caregiver skills and provide a stan-
dard of excellence for parents concerned with the quality of care
provided.

V. CONCLUSION

Family day-care homes provide an essential service to contem-
porary families. Because of the increased participation of women in
the labor force, fundamental changes have occurred within the tradi-
tional family structure. Two-job couples are now the norm, and the
demand for child care has reached critical proportions. As the de-
mand for day care is projected to increase over the next two decades,
society must begin to recognize day care as an important social and
economic concern. 95

While family day-care homes are the most prevalent form of
day care, they are often unable to operate openly due to exclusionary
land use techniques. Local zoning ordinances that restrict single-
family residences to biological families and restrictive covenants in
deeds and mortgages have historically prohibited caregivers from op-
erating. Although a few states have begun to recognize the scope of
the day-care demand, change has been slow and non-uniform.

Consequently, a comprehensive statutory scheme pertaining to
family day-care homes should be enacted under state zoning powers.

189. See CAL. HEALTH & SAFETY CODE § 1597.61 (Deering Supp. 1985).
190. SUMMARY, supra note 4, at 53.
191. Id.
192. Collins, Child Care and the States: The Comparative Licensing Study, 38 YOUNG

CHI.DREN 3, 10 (1982-83). See APPENDIX § 1597.57.
193. Morgan, supra note 37, at 25. However, for a credentialling system to be effective,

methods of measuring competency must be developed. Id.
194. SUMMARY, supra note 4, at 54-55.
195. Increases in the employment of women will more than offset the reduced number

of births. SUMMARY, supra note 4 at 3.
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Specifically, day-care homes ought to be considered single-family
residences for zoning purposes because the use is essentially the same
as that of other homes in the neighborhood. The goal of such legisla-
tion, "quality of care," may be realized by limiting the number of
children cared for and by adopting a licensing system. Additionally,
a credentialling program for day-care providers will help to improve
and ensure the continued quality of care. Only state statutory recog-
nition can emphasize the importance of family day-care homes and
ensure their quality and prosperity.

Lori E. Pegg
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APPENDIX

Model Law

Proposed Changes to California's Health and Safety Code

§ § 1597.30-1997.63

§ 1597.30 The Legislature finds and declares:
(a) It has a responsibility to ensure the health and safety of children
in family homes that provide day care.
(b) That there are insufficient numbers of regulated family day care
homes in California.
(c) There will be a growing need for child day care facilities due to
the increase in working parents.
(d) Many parents prefer child day care located in their neighbor-
hoods in family homes.
(e) There should be a variety of child care settings, including regu-
lated family day care homes, as suitable alternatives for parents.
(f) That the program to be operated by the state should be cost effec-
tive, streamlined, and simple to administer in order to ensure ade-
quate care for children placed in family day care homes, while not
placing undue burdens on the providers.
(g) That the state should maintain an efficient program of regulating
family day care homes that ensures the provision of adequate protec-
tion, supervision, and guidance to children in their homes.
(h) That the state should instigate notification procedures to make
local jurisdictions aware of this legislation.

§ 1597.35. For purposes of this chapter, the following definitions
shall apply:
(a) "Department" means the State Department of Social Services.
(b) "Director" means the Director of Social Services.
(c) "Family day care" means regularly provided care, protection
and supervision of 12 or fewer children, in the provider's own
home, for periods of less than 24 hours per day, while the parents
or guardians are away, and includes the following:
(1) "Large family day care home" means a home which provides
family care to seven to 12 children, inclusive, including children
who reside at the home, as defined in departmental regulations.
(2) "Small family day care home" means a home which provides
family day care to six or fewer children, including children who
reside at the home, as defined in departmental regulations.
(d) "Provider" means a person who operates a family day care
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home and is licensed or registered pursuant to the provision of this
chapter.

§ 1597.40.
(a) It is the intent of the Legislature that family day care homes for
children must be situated in normal residential surroundings so as to
give children the home environment which is conducive to health and
safe development. It is the public policy of this state to provide chil-
dren in a family day care home the same home environment as pro-
vided in a traditional home setting.

The Legislature declares this policy to be of state-wide concern
with the purpose of occupying the field to the exclusion of municipal
zoning, building and fire codes and regulations governing the use or
occupancy of family day care homes for children, except as specifi-
cally provided for in this chapter, and to prohibit any restrictions
relating to the use of single-family residences for family residences
for family day care homes for children except as provided by this
chapter.
(b) Every provision in a written instrument entered into relating to
real property which purports to forbid or restrict the conveyance,
encumbrance, leasing, or mortgaging of such real property for use or
occupancy as a family day care Home for children, is void and every
restriction or prohibition in any such written instrument as to the
use or occupancy of the property as a family day care home for chil-
dren is void.
(c) Every restriction or prohibition entered into, whether by way of
covenant, condition upon use or occupancy, or upon transfer of title
to real property, which restricts or prohibits directly, or indirectly
limits, the acquisition, use, or occupancy of such property for a fam-
ily day care home for children is void.

§ 1597.45
All of the following shall apply to small family day care homes:
(a) The use of single-family residence as a small family day care
home shall be considered a residential use of property for the pur-
poses of all local ordinances.
(b) No local jurisdiction shall impose any business license, fee, or tax
for the privilege of operating a small family day care home.
(c) Use of a single-family dwelling for the purposes of a small family
day care home shall not constitute a change of occupancy for pur-
poses of Part 1.5 (commencing with Section 17910) of Division 13
(State Housing Law) or for purposes of local building codes.
(d) A small family day care home shall not be subject to the provi-
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sions of Article 1 (commencing with Section 13100) or Article 2
(commencing with Section 13140) of Chapter 1 of Part 2, except the
a small family day care home shall contain a fire extinguisher or
smoke detector device, or both, which meets the standards established
by the State Fire Marshal.

§ 1597.46
All of the following shall apply to large family day care homes:
(a) A city, county, or city and county shall not prohibit large family
day care homes on lots zoned for a single-family dwellings, but shall:
(1) Classify these homes as a permitted use of residential property
for residential purposes.
(2) 1 ant a nondis •.•tion pcrmitto usc a lot 2ond for- a sle'-
famlly dwe.lling to any 1a1 gfamily dat ar home tha.-eo-p14e
with loeal or,,di*,aj*,e presrbn reaonaable. sta~ndard restrietions,

and req~uirements eeneerng spac1-ng and eoneentration, traffie eont
trol, parking, and noise eontrol rlating to stteh homes, and complic
with sudvso (d) and any regulationis adopted br-theStte Fire
Mar shal pursttant to that subdivision. Any noise standards shall b
eonsistent with loeal noise ordinanccs implementing-thc- nfoise-ele-
ment of the geneal pla an1d shall take into eonsideration-the noise
level generated by ehildren. TLhe permt issued p~ursuant to this-para-
graph shall be granted by the zoning administrator, if any or4
there is no zoninhg administrator by the peron. or. pesn esignated
by the planning agene to gant outt* 0, the eertifieat*o
without a haig
(3) Require any large family day carc home1 to apply for a~ pert t

tor, if any, or if there is no 2oning administrator, the person or per-
sons designated by the planning--------to handle the t ue permits

shall review and dccide the aplittios The u.se permit shall b
granted if the large Family~ day eare home complics with local ord
na..cc0, if any, preseribing reasonable staondards, retrietio, and r

Mul ~.*t. t ~ ... ~ yaing and eo ft~,t~affie eontrol,
pakig adnoise eeto relating to stteh homes, and complics with

subdivision (d) and any regulations adopted by the State Fire Mar-
shal pur suant to that sutbdivision. Any noise standards shall be eon
sistent with local noiseno o.dnnanees impleenti. th noise eeent-of
the general plan and shall take into eosieato the noisen lcecl
generated by ehildren. The loeal governmen~.t shall proess any r-e-
quired permit as eeonomieally as possible, and fee ehaiges for-re-
viewv shall not emeeed the eosts of the review and pc.mit' -rcs ot
less than 10 days pr ior to the date on which the dccsio' ---iwill be
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made on the application, the zoning administrator orpro efi
nat. to rann1 s.... ti . .. I.. shai gt en--- ot the proos..

ueby mail or delivery to all ower shown on the last equalizc

the exterir bo undaries of the p.oposed larg f.ily day are o-.

pa.rag.raph shall be held beforec a deiso is mfd unesahern
requested by the apphea.t or other aifeetd person. The applieantG
other aiffcted per son may appeal the deeision. The ppellanct shl
pay the eest, if any of the appeal.
(b) A large family day care home shall not be subject to the provi-
sions of Division 13 (commencing with Section 21000) of the Public
Resources Code.
(c) Use of a single-family dwelling for the purposes of a large family
day care home shall not constitute a change of occupancy for pur-
poses of Part 1.5 (commencing with Section 17910) of Division 13
(State Housing Law) or for the purposes of local building and fire
codes.
(d) Large family day care homes shall be considered as single-family
residences for the purposes of the State Uniform Building Code
Standards and local building and fire codes, except with respect to
any additional standards specifically designed to promote the fire and
life safety of the children in these homes adopted by the State Fire
Marshal pursuant to this subdivision. The State Fire Marshal shall
adopt separate building standards specifically relating to the subject
of fire and life safety in large family day care homes which shall be
published in Title 24 of the California Administrative Code. These
standards shall apply uniformly throughout the state and shall in-
clude, but not be limited to: (1) the requirement that a large family
day care home contain a fire extinguisher or smoke detector device,
or both, which meets standards established by the State Fire Mar-
shal; (2) specification as to the number of required exits from the
home; and (3) specification as to the floor or floors on which day
care may be provided. Enforcement of these provisions shall be in
accordance with Sections 13145 and 13146. No city, county, city and
county, or district shall adopt or enforce any building ordinance or
local rule or regulation relating to the subject of fire and life safety
in large family day care homes which is inconsistent with those stan-
dards adopted by the State Fire Marshal, except to the extent the
building ordinance or local rule or regulation applies to single-family
residences in which day-care is not provided.
(e) No later than April 1, 1984, the State Fire Marshal shall adopt
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the building standards required in subdivision (d) and any other reg-
ulations necessary to implement the provisions of this section.

§ 1597.47.
The provisions of this chapter shall not be construed to prelude any
city, county, or other local public entity from placing restriction on
building heights, setback, or lot dimensions of a family day care fa-
cility as long as such restriction are identical to those applied to other
single-family residences. The provisions of this chapter shall not be
construed to prelude the application to a family day care facility for
children of any local ordinance which deals with health and safety,
building standards, environmental impact standards, or provisions of
third chapter also shall not be construed to prohibit or restrict the
abatement of nuisances by a city, county, or city and county. How-
ever, such ordinance or nuisance abatement shall not distinguish
family day care facilities from other single-family dwellings, except
as otherwise provided in this chapter.

§ 1597.52.
(a) Licensing reviews of care and services of family day care home
for children shall be limited to health and safety considerations and
shall not include any reviews of the content of any educational or
training programs of the facility.
(b) No home shall be licensed or registered as a large family day
care home after January 1, 1984, unless the provider has at least one
year experience as a regulated small family day care home operator
or as an administrator of a licensed child care center. The director
may waive this requirement upon the finding that the applicant has
sufficient qualifying experience.

§ 1597.53.
No family day care home for children shall be licensed under Chap-
ter 3 (commencing with Section 1500), but shall be subject to licen-
sure exclusively in accordance with this chapter and Chapter 34
(commencing with Section 1596.70) which shall apply to family day
care homes.

§ 1597.531.
(a) All family day care homes for children shall either maintain in
force liability insurance covering injury to clients and guests in the
amount of at least three hundred thousand dollars ($300,000) for
each injury or death sustained on account of the negligence of the
licensee or its employees, or a bond in the aggregate amount of three
hundred thousand dollars ($300,000). In lieu of the liability insur-
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ance or the bond, the family day care home may maintain a file of
affidavits signed by each parent with a child enrolled in the home
which meets the requirements of this subdivision. The affidavit shall
state that the parent has been informed that the family day care
home does not carry liability insurance or a bond according to the
standards established by the state. These affidavits shall be on a form
provided by the department and shall be reviewed at each licensing
inspection.
(b) The department shall initiate proceedings to revoke the license of
any family day care home that is out of compliance with this section.

§ 1597.54.
All family day care homes for children, shall apply for an initial
license under this chapter, except that any home which on June 28,
1981, had a valid and unexpired license to operate as a family day
care home for children under other provisions of law shall be deemed
to have a license under this chapter for this chapter for the
unexpired term of the license at which time it may be renewed upon
fulfilling the requirements of this chapter.
An applicant for initial licensure as a family day care home for chil-
dren shall file with the department, pursuant to its regulations; an
application on forms furnished by the department, which shall in-
clude, but not limited to, all of the following:
(a) A brief statement confirming that the applicant is financially se-
cure to operate a day care home for children. The department shall
not require any other specific or detailed financial disclosure.
(b) Evidence that the small family day care home contains a fire
extinguisher or smoke detector device, or both, which meets stan-
dards established by the State Fire Marshal under subdivision (d) of
Section 1597.46.
(d) Evidence of a current tuberculosis clearance for any adult in the
home during the time that children are under care.
(e) Such other information as may be required by the department for
the proper administration and enforcement of this chapter.

§ 1597.55.
No site visitations, or unannounced visits or spot checks, shall be
made under this chapter except as provided in this section.
(a) A site visitation shall be required prior to the initial licensing of
the application.
(b) An unannounced site visitations shall be required for the renewal
of a license.
(c) A public agency under contract with the department may make
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spot checks if it does not result in any cost to the state. However,
spot checks shall not be required by the department.
(d) The department or licensing agency shall make an unannounced
site visitation and a follow-up visit on the basis of a complaint.
(e) In addition to any site visitation or spot check authorized under
this section, the department shall annually make unannounced visits
on 10 percent of all family day care homes for children licensed
under this chapter. The unannounced visits may be made at any
time, including the time of a request for a renewal of a license.

§ 1597.57.
The department shall do all of the following:
(a) Develop and utilize one application form for all family day care
homes for children requesting a new license or a renewal of a
license.
(b) Establish for parents a consumer education program annually on
the laws and regulations governing family day care homes for chil-
dren under this chapter and the role of the state and other public
entities and local associations in relation to family day care homes
for children. In planning this program, the department shall seek the
assistance of other public entities and local associations.
(c) Administer an orientation program for new operators of family
day care homes for children which may be conducted directly by the
department or by contract with local governments or family day care
home associations.

§ 1597.58.
Each license issued or renewed pursuant to this chapter shall expire
three years from the date of its issuance.
Application for renewal of a license shall be filed with the depart-
ment not less than 30 days prior to the expiration date. Failure to
submit a renewal application prior to that date shall result in expi-
ration of the license.

§ 1597.60.
No fee shall be charged by the department for the initial issuance or
renewal of a license or for processing any application therefore
under this chapter.

§ 1597.61.
(a) When the department determines that a family day care home
for children is operating without a license and notifies the unlicensed
provider of the the requirement for the license, the licensing agency
may issue a cease and desist order only if it finds and documents that
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continued operation of the facility will be dangerous to the health
and safety of the children. In all other cases where the licensing
agency determines such a facility is operating without a license and
notifies the unlicensed provider of the requirements for the license,
the licensing agency may issue a cease and desist order only if the
unlicensed provider does not apply for a license within a reasonable
time after the notice.
(b) If an unlicensed family day care home fails to respond to a cease
and desist order issued pursuant to subdivision (a), or if the depart-
ment determines it necessary to protect the immediate health and
safety of the children, the licensing agency may bring an action to
enjoin such a home from continuing to operate.
(c) The district attorney of a county shall, upon application by the
department, institute and conduct the prosecution of any action
brought by the licensing agency against an unlicensed family day
care home located in that county.
(d) Any action brought by the division against an unlicensed family
day care home shall not abate by reason of a sale or other transfer of
ownership of the family day care home which is the party to the
action except with written consent of the licensing agency.
* omitted § 1597.62 regarding the California Pilot registration

project.

§ 1597.62.1.
Family day care homes which, on December 31, 1983, have a valid
unexpired registration to operate as a family day care home for chil-
dren pursuant to Section 1597.62 in one of the pilot counties shall be
deemed to be issued a family day care license effective January 1,
1984. Licensure pursuant to this section shall not require a visit pur-
suant to the requirement set forth in subdivision (a) of Section
1597.55. However, all other requirements of licensing shall continue
to be met. Complaint and revocation procedures may be enforced.
The department shall establish a schedule of expiration dates for li-
censes issued pursuant to this section. Licenses issued pursuant to
this section shall be eligible for renewal under the license renewal
procedures contained in Section 1597.58. All requirements of family
day care licensing shall be met at the time of renewal.
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