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IN THE UNITED STATES DISTRICT COURT
2 FOR THE EASTERN DISTRICT OF VIRGINIA
3 ELEXANDRIA DIVISION

4 i 10 e

5 ROSETTA STONE LTD.,

o

Plaintiif,
Civil RZction No.
Vs, 1:0%cv736
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] GOOGLE, INRC.,

Defendant.
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REDWOOD SHORES, CALIFORN1A;
WEDNESDAY, JANUARY 13, 2019; 9:05 AM.
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THE VIDEOGRAPEER: Good moming. My name
is Alex Dies of Veritext 09:06:30
‘The date wday is January 13th, 2010, and
thetime 5 9.05 am,
" “This deposition s being held in the office
of Quinn Emanusl, Iocztes at 555 Twin Dolphin Drive,
Redwaood Shores, California. 05:06:45
The caption of this coss is Rosetta Stone
versus Google, in the United States District Court
for the Eastemn District of Virginia, Alexandriz
Divisior.
The name of the witness is Mr. XemiVan  9:07:03
Liere,
At this time counss! will identify

Videotaped deposition of KENT. D. VAN
LIERE, Ph.D., taken at 555 Twin Dolphin Drive,
Redwood Shores, California, commencing at 9:06 am.,
Wednesday, fanuary 13, 2010, before Cynthia Manning,
CSR No. 7645.
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18 38  themssives and the partes they represent, after

18 1%  which our court reportes, Cynthiz Manning of

20 20 Veritext, will swear the wimess and we can procsed. 09:07:17
z1 21 MS. CARUSO! Margret Caruso of Quinn

52 22  Emanuel, representing Google, Inc,, defendant.

23 MS. GALVIN: Chesyl Galvin, Quina Emanuel,

24 represeniing Google, Inc.

25 5 MR ROSS: Terence Ross, Crowell & Mosing, 09:07:28

of 73 5
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1 APPEARANCE OF COUNSEL: 1 representing plaintiff, Roseta Stone, Ltd. 09:07:30

2 2

3  FORPLANNIEF: 3 KENT D. VANLIERE, PhD.,

& CROWELL & MORING 4 having first been duly sworn, testified as

5 BY: TERENCEP. ROSS, ESQ 5 follows: 09:07:3%

B 1001 Pennsylvania Avenue, N.W [

7 Washingtor, D.C. 2004.2595 7 EXAMINATION

B 2026242545 8 BY MS. CARUSO:

e wross@crowell.com ] Q. Good moming, Mr. Van Liere.
10 10 A Van Liere. 09:07:48
11 FOR DEFENDANT: I3 Q. Van Liere.
12 QUINN EMANUEL URQUHART OLIVER & HEDGES LLP| 12 How are you this mominz?
13 BY: MARGRET CARUSO, ESQ. 13 A. Fine.
14 CHERYL GALVIN, ESQ. iz Q. Good i
i5 555 Twin Dolphin Diive, Suite 560 15 You understand thet you arc under cath,  09.07.51 e l
16 Redwaond Shares, Califomia 94065 16 sameasif you were in a cowrmoom? bt
17 650.801.5000 17 A 1do.
18 margeiceruso(@quinnemansel com 18 Q. Sothat we have a clean transcript, [ ask
15 cheryigatvin@quinnemanuel.com 12 that you wait until I finish asking my questions |
2c 28 pefore you start answering. 09:08:01 ‘
21 ALSOPRESENT. 2i Do vou understand that? '
22 Alex Dias, Videogrzpher 22 A [do.
23 23 0. And vou agree to do thai? I
24 24 A Tde.

- 25 Q. Good 09:08:06 1
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6 8
1 [understand you've been deposed before —  09:08:07 i A. | don'tspecifically recall if we do. If  09:10:40
2 A Yes. y 2 wedpo, it would be our standard engagement fetter,
3 Q. —is that corree? 3 butl don'trecall if | have that or not
4 So you'e familiar with the typss of 4 Q. You prepared a report in cormection with
5 questions Iawyers usually ask at the beginning of 2 09:08:13 5  your work 25 an expert in this matter? 09:10:52
6 deposition about whether you're taking any 8 A ldid
7 medicetion right now? 7 MS. CARUSO: 1'd like 10 mark as Exhibit |
8 1 doni't kmow ifyou're usually asked that B = document entitled “Expert Report of Kent Van
& question, buthave you taken any medicztion within 8 Liere"
0 the last24 hours? 09:0327 10 (Deposition Exhibit No. | was marked for  09:11:06
11 A. No. 11 identification)
12 Q. Okay, Have you ever heen arestzd? 12 BY MS.CARUSO:
3 A. No. 13 Q. Mr. Van Liere, do you recognize what's besn
14 Q. Let's talk about other things then. 14  marked zs Exhibit 17
2§ When were you first contzcted in connection 09:08:37 is5 A Yes. This looks like the report that I 09:11:46
1€ with thiscase? 16  have tumed in in this case,
17 A. [dontrezall the exact date, but it wes 17 Q. Allcgnt. Did you review any materials in
3 sometime in probably Jamuary, February of 2009. 18  conneclion with preparing your report?
19 Q. Who did you speak with at that time? 18 A Yes.
20 A ibelieve [ was initially contacted by~ 09:08:54 20 Q. What wetc thasc? 09:11:52
21 TemyRoss. 21 A Tve-- | think | have identified the main
22 Q. What did you discuss with him? 22  onts in this repart; but, basically, it was the
23 A. 1believe he just simply indicated that 23 complaint and certzin general treatises about these
24 they had a case invalving Rosetta Stone i which 24 kinds of studies, 1 think those were the main
25  they may need alikeiihood-of-confision survey and  09:09:10 | 25  things. 02:12:14
7 9
1 zsked ifl was available to do it 09:05.14 1 T'd have 0 look at the appendix to confirm 09:12: 14
2 Q. And what did you szy? 2 whether there was eny other spisific documents,
3 A. Yes. 3 Q. Sure.
4 Q. Have you worked with Mr. Ross before? 4 1f you turn to Exhibit B of this Exhibit 1,
5 A Yes. 09:09:22 S does that iisting of three items reflectall the  99:12:24
€ Q. {n what matrers? &  documents that you relied vpon in preparing this
J A. Tl understand that the matters that are 7 feport?
€ confidential, that T won'l discuss because they are B A. That's 2l that I specifically recail.
S confidential But as fr as cases where 1 have been g Q. The complaint, the Redt Guidson
10 disclosed and been used by Mr. Ross, it would be the 09:0942 | 10 Survey Research, and sections from McCarthy on =~ 09:12:40
11  American Airlines versus Google case. 11  Tredemarks; is that correct?
12 Q. Without identifying the parties for the 12 A Thats correct
13  confidentia) matiers, how many times have you worked 13 Q. Do you usually rely on the Refecense Guide
14  wath br. Ross ina consulting capacity? 14  on Survey Rescerch that you relied on in this
b 5] A With Mr, Ross specifically, [don't kmow  09: 1006 15  matter? 09:12:00
16  thatthere ere any others. . 15 A. We frequently — [ frequently use in the
17 Q. What about with any other attorneys at 17 work | do various westises thet establish cernain
18 Gibson, Dunn & Cruiche:? 18  general stzndards for ~ for work in this — in this
ig A There may have been mzybe another two or 1% area of litigation, and Sheri Diemond's chapier is
20 tuez matters in which [ was involved, 09:10:15 20  one that we ofienuss, - 0g:13:22
21 Q. Have you worked with zny lawyers 2t 21 Q. Isthatalso true for Chapter 32 of
22 M. Ross's current frm, Crowell & Moring, before? 22  MeCarthy on Tradzmarks and Unfsir Compstition?
23 A. Not that Tm aware of 123 A Yes
4 Q. Do you have & wrifien retziner 2mesment 24 Q. Is there anything in those treatises,
25  conceming your services in this case? 09:10:34 25  cheplers thet you disasyec with that you think is  02:12:37
3 (Pages 6to %)
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10 12
1  incomect? 09:13:41 1 didn'tdo? 09:15:59
2 MR ROSS: Baced on his present memory or 2 A No.
3 do you want him to actually go back and lock at them 3 Q Okay. Exhibit A to your report has some
4 wdothe? 4 biogaphical information about you. Did you prepars
5 MS. CARUSQ: Based an his preseat memory.  0%:13:51 5 this Exhibit A? 09:16:28
6 THE WITNESS: Without looking at each one, 6 A [ believe so, yes,
7 Iwouldn't want to represent that ] have reviewéd 7 . Q. Iseverythingin it accuraie? "
8  cach o see if each seatence or each position taken E A T believe so, yes.
9 inthose papers [ agree or disagree with, 8 Q. When's the last time you updated this?
10 Ceriainly, they have gencralized advice and 09:14:00 10 A This version is dated October 2009 and was 0%:16:57
11  puidelines, and sometimes thase guidelines epply and 11 the version that was submitted at the time my report
12 sometimes they don't 12 wasdone. Sothereis probably a newer version of
13 BYMS CARUSO: 13 this than this, but this is the one that was
14 Q. Sure. 14  submitted with my report.
15 ‘You said vou cfien review lhose documents, 09:14:30 15 Q. In the newer version, or notyetinthe  09:17:19
1€ ‘When is the last time you remember looking 2t them? 18  newerversion, are thers any pieces of information
17 A Well, let me clarify if you mean reading 17  thathave been added 1o this since October 20097
18  themcover to cover or simply having glanced through 18 A, Twould heve o check for sure, but | don't
19  pansofthem? 19  bolisve so. I believe this is up-to-date with
20 Q. Why don't we take both, 09:14:25 20  respectio the litigation maners that I'veputin  09:18:00
21 A. | imagine it's besn 2 year or more since | 21  reports or testimony in.
22  have read them cover 10 cover. 22 Q. You're 2 member of the American Association
23 1 would szy probably in the last month | 23 of Pablic Opinion Research?
24 have looked atone or botk, you know, for just somz 2z A lam -
25  pamicular issue I was looking for, 09.14:432 25 Q. How long have you been a member of that ~ 09:18:19
11 13
1 Q. Howareyou being compensated in this ~ 09:14:44 1 organization? 05:18:21
2 matter] 2 A Well, off and on since [ was in graduate
3 A. By hours, by time and materials billings. 3 school
4 Q. What's your hourly rate? 4 Q. How do you become 3 member? .
£ A Forthis case, it's $495 an hour. 08:14:53 ] A. Just simply join 09:18:29
& Q. Is that for all work? Is there a different 6 Q. Okay. Have you had any leadership roles in
7 rate for testimony? 7 that organization? ;
B A No, that's my rate for all wark 8 A. Motin the last five or 5ix yeass. { dont
] Q Okay, Do you belicve that this pon 9 recall back whea I was 2 professor whether [
10  marked as Bxhibil | zecurately reflects vour opinion 09:15:12 | 10 actually sat on any of their committess or things 09 [8:46
11 inthis cese? 11 likethat Idon'trecall specifically.
L A Yes. 12 Q. You're also 2 member of the American
13 Q. Sitting here today, is there anything about 13 Statistical Organization?
14 jtthat you think is incorrect that you plzn to 14 A Tem
15  change? 09:1526 15 Q. Whenis themostrecont time that you ~ 09:18:57
18 A There i3 no pan | intend 1o change based 1€ joined that?
17  onmy current understanding. iz A. For the last four or five or six years,
18 Q. s there any additional work that you are 18  something like that
18 ing ta do in ion with your retention 19 Q. How do you become a member of the
Z0  inhis m2ttes, lezving aside this deposition?  09:15:40 20 stafistical association? 09:19:11
Z1 A. No. At this stage, the anly thing [ve 21 A Agzin, you simply join.
22 besnasked to do is do this report end appear ot 22 Q. Flow do you define your zrez of expertise
23 thi= depositon. 4 23 fhat's selevant to this case?
24 Q. s there any work that you considered doing 2¢ A, ‘Well, 25 2 general marter in litigation,
25  inconnection with prepanng this repori thaiyou  09:15:56 {25 Pmusuellyrefered (o 25 an expert insurvey  09:18:27
4 (Pages 10 1o 13)
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14 16
i research or sampling or statistical analysis. And 08:19:31 1 Q. Were you retained on behaif of the 09:23:00
2 inintellectual property matters fike this, my 2 pl=ntiff, the rzdemark owner, in that matter?
3 cxpertise is primarily in conducting surveys to 3 A. 1 belieye in that case [ was retained by
4 measure areas of interest to that typs of ¢ Luin
5 lidgation, which would inciude litelihood of ~ 09:19:46 5 Q. Do you recall whether Lulu was claiming  0923:15
€  confusion, secondary meaning, things of that nature. &  that Hulu wes infringing its rights or Hulu was
T Q. Aside from the survey that you canductd in 7 claiming thet Lule was infringing its rights?
8  connection with this action, have you designed B A 1quits honestly don't remember the
9 surveys in connection with any other rademark S details, 50| don't want to ray.
10  infringement actions involving confusion arising  09:20:12 | 10 Q. Inthe American Airfines action, whendid 09:23:32
11 from dvertising on the intemat? 11 you conduct that survey?
12 A Yes 12 A The expest report, original expert report,
13 Q. How many times bave you conducted surveys 13 inthat one went in in May of 2008, according to my
14 Jike that? 12 CV; so it must have been in the spring, essentially,
i5 A With regard 1o mafers that — where [ have 09:20:30 15  of2008. 09:23:58
16  been disclosed and, therefore, can falk about them, 15 Q. Do you recall the subjest metter of ths
17 | think there is three or four on my CV. And then 17T  survey you conducted in connection with that matler?
18  there would be some othes additional number of those ig A. The American Airlines c2se was very similar
LS  studies, but I don't know the cxace count. 15 1o this one, in which American Airiines wes
Q. Ofthe ones that heve been disclosed, o 09:20:49 20 generally claiming that Google was contributing to  09:24:14
21 you recall the names of those cases? Z1  trademark infingement by selling its keyword; so it
A. I 1canlook at my CV — 22 wasof the same nafure.
Q. Sure, zbsolutely. 23 Q. And what did you attempt to determine
A. — [ think [ can advise you. 2¢  through your survey and report in that action?
25 Maners which invelved in some way issuss  09:21:11 | 25 A. The survey was conducted 1o measure the  09:24:38
15 17
1 essociated with tredemarks end the web presentztion 09:21:14 | 1 extent to which there was 2 likelihood or acrual  09:24:40
2 ofthose would include the Lubu cese, the American 2 confusion, and, ther=fore, an opinion of Tikelihood
3 Airiines case, the Mary Kay case, and to some degres 3 of confusion with 1egard 1o sponsored links.
4 the Rea! Esme Disposition Corporation case. 3 Q. What did you find?
5 Q. When did you eanduct the survey in the Lufu 09:21:35 8 A. Idon'trecall the specific numbers, but  09:24:54
§  case? &  esseatially I found that there wes net confusion
7 A [ don't recall specifically, but the repart 7 suggesting thal consumers were confused that the
E  isdated October of 2007, Se it must have been & sponsored links wete either Ameriean Alrlines
¢ sometime in that fall-ish period of 2007. ¢ wehsites or endorsed by American Airlines.
ig Q. What zbout the facts in that case were  09:21:57 10 Q. Did that survey involve questions tothe  09:25:16
11 aliegsd to be confising? 11 respondents specifically asking if they believed
12 A 1don'r recall the details specifically; 12 that the links they were viewing were "endorsed™?
13 but, ingeneral, what T recall is that Lulu . 12 s that the word that was used in the survey?
14  Emerprises was claiming that Hulu Technology and 14 A Thbslieve sp, yes.
15  their website Hulu wes confiusingly similar to Lulu,  09:32:17 | 13 Q. Do you recall what any of the sponsored  09:25:38
ig Q. Did the survey involve — you said their 15  links were in the survey you conducted for American
17 websits adverdsing? 17  Airlines in your test stimulus?
ig A They were two websites Luluwcom and 18 A Withow looking back at actuaj stimuli, {
12 Huucom. Soin that sense, it was web-related. 18  wouldn't want to from recall remember exactly which
20 Q So your survey compared those two sites?  09:22:41 20 was which. 09:25:53
21 A, Tt had w0 do with those two namas, yes. 21 Q. Do you rzmember znything about the types?
22 Q. Did you find that there wes confusion in 22  Wer they competitors of American Airlines?
23 thatcase? - 23 A 'll geaerally say that some would have
34 A ['don't recall specifically; I dort want 24  besn competitors, yes.
IS Ly 05:22:54 25 Q. The Mary Kay case, when was that survey  09:26:10
5 (Pages 14 t0 17)
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18 20
1 conducled? 09:25:15 1 A 1don't specifically recalf one insunce  09:29:14
2 A The expert report was tumid in in December 2 where Icid that, but probably Lhave.
3 of2008, so | believe it must have been som=time 3 Q. All nght Do you recall ever baing
4 during the law fall of 2008, 4 confused about the relationship between 2 sponsored
5 Q. Do you recall what yow opinion was in that 09:26:41 5 link and what you thought you were looking for? ~ 08:29:24
& case? gew ¥ € A ldon't have z specific recollection of
T A. Idon't recall specifically, no. 7 when search first staned what | did or didn't think
g Q. Do you recali anything about the facts 8  @bout, you know, things that came back in 2 search,
9 relating to your survey? . 2 [really don't recell as I sit here today.
10 A Well, in peneral, the case, amongother  0926:56 10 Q. Haveyour expectations of search results  09:29:46
11  things, claimed that Amy and Scott Weber and their 11  changed since the time you first stanted doing
1z Touch of Pink websitz was infringing Mary Kay's 12  searches?
13 pademarks. And pan ofthe issue were whether the 13 MR. ROSS: What da you mean by the word
14  consumers who went ta Touch of Pink's website were 14 “expectations®?
15  confused whether thar was 2 Mary Kay site or whiether 022720 | 15 BY MS CARUSD: 09:29:59
1€ itwasendorsed or sponsored by Mary Kay. Thars 16 Q. Ezrlier you s2id you can't reesll
17 generally how [ resall it 17  whether — what you thought beck when you first
18 Q. Do you r=call what the survey question was 1B stzrred doing searches. And ['m just trying to
19  inthatcase, "sponsersd” or “endorsed™? Do you 1%  understand if now when you ses scarch resulis you
20  knowifthat was the janpuzge vou us=d? 092735 2 think that you have a different sense of what itis  09:36:17
21 A Tdon't recell the language without going 2 that is being prescnied to you, what its
22 backtothe survey. 22 relationship is to the keyword that you used, than
23 Q. Have you ever done an interpet search 23 youdid when you first sterted doing sezrches.
24 yourself? 24 A Tdon' recall cxmctly what search looked
25 A. Yes. 0927:58 25  like back when we first stested doing it, whensver 09:30:36
19 21
1 Q. About how many times? 059:27:59 1 thetwas, and so I'm having a hard time szying 093033
2 A | have no wey of gucssing. 2  wiether my understanding of it today is different
3 Q. How many timss in the last week? 3 than it was then beczuse [ just don't really
4 A_ 1 don't know with certainty. 4  remember —
5 Q. Proxdimate ranpe on any given day? 09:28:11 5 Q. Sure. 09:30:47
6 A Il guess in the last week it was mare 5 A — what the search results used to look
7 than 10 and less than 200, but I doa't think [ could T ke
B guessany befter than that ] Q. Allright Have you published any amicles
2 Q. Do you rezall when you first stanzd doing 9 onthe subject of trademark confusion relating to
10  searches on the intemel? 09:28.31 10 fhe internct? 09:30:56
11 A No. ¥ 4 A, Is it okay if | look at my CV?
12 Q. Do you think it was at loa=t five years 12 Q. Cenainly.
13 zgo? 13 A And can | understand what you mean by
14 A. [imagine it probebly wes, but i don't—1[ 1¢  “publishad™?
15  doo't have 2 specific - 09:28:49 i5 Q. Well, what [ mean is whatever yon meant in 09:31:23
16 Q. All right. Sure. 16  listing publications in your Exhibit A
i3 A == rezall of when [ started sexrching. 17 MR ROSS: Page §.
i@ Q. Have you ever used the intemet o ig MS. CARUSO; Page 8.
1%  comparison shop? 18 THE WITMESS: Yes, | have published 2 paper
20 A Probably. 09:28:59 20 relating 1o the use of surveys and trademark 09:31:38
21 Q. Have you ever purchased 2ny ilems through 21  infringement on the web,
22 the intemet? 22 BY MS.CARUSO:
23 A. Protably. None immediately comes to mind, 23 Q. And to be clear, what did you mezn by
24 but. 24 “publications™ ’
25 Q. Have you ever clicked en 2 sponsored fink? 09:29:09 | 25 A [ didn'f have 2 specific understiending.  09:31:48
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22 24
1 Ttsjust imes there is 2 distinguishing 09:31:50 T Q. Okzy. Do you recali wihether youdivided up 09:34:29
2 ‘berween peer-reviewed journals and something else. 2 the subject matter — trying 1o get & sense of your
3 In this paricular c2e2, thars a 3 working relztionship on this article — arwes —
4 published — & conference paper published in 2 4  shedrafied it, you looked over it?
5 proceedings for2 conference. Ttisnta 09:32:01 5 A. [really den't recall, 09:34:42
§  pezrqoviswed. Soljust wansed 1o make sure there & Q. Allright. When i the lest time you read
7 wesno lack of clarity there, T 7  this papes?
g MS. CARUSO: 'm going to mark 25 Exhibit 2 8 - A Ifby "read" you mean cover to cover, [
9  adocument entitied "Emergem Issuss In The Use of 9 don't know if I have ever actuzily read it sincz we
10  Swveys and Trademark Infringsment Oa The Web®  09:32:15 | 10 published it, but I've looked 2t it inthe lest ~ 09:35:01
11 (Depasition Exhibit Ne. 2 was marked for 11 monthortwo.
i2 identification) 12 Q. All right. Is there anything about what
i3  BY MS.CARUSO: 13 youhavereviewed in the lest month or two that you
x4 Q. Takezluok ai chag pleass. 1¢  now fes! differently about than is written in the
i5 ME. ROSS: Thank you 09:3223 15  anmicle? 09:35:15
i6 THE WITNESS: (Witness reviewing documsnt) ig A. Not that I'm aware of, but I'venot
17  BYMS CARUSO: 17  specificelly reviewed every sentence to makea
in Q. Do you recognize this document? 18  decision about whether | currently held that opinion
x5 A Yes 15 still ornot
20 Q. Thisis the aricle referensed on p2ge B of 09:32:40 20 Q. Understood, 09:35:27
Z1  your Exhibit A, the top one? zZ1 Leaving aside reviewing it in the last
22 A lbelicve 5o, yes, 22 month or two, since writing the article, is there
23 Q. Good. 23 enything that's come 1o your auention thet you no
24 Dozs this article reflect the subsianes of 24 longer ezyes with in this article?
25 apresentation that you gave in Seattls, Washingion 09:32:59 25 A Not that I'm specifically aware of 02:35:43
23 25
1 September 20077 09:33:04 1 Q. Is there anything that you're generally  09:35:47
2 A. 1t weswritten 25& peper to be includad in 2 awareof?
3 the procesdings for that conference, and I was asked 3 A Np, 1don't think I'm generally aware of
4 1pspeak on thattopic. | don't recall the extent 4 either.
5  towhich the content and what [ actually said during 09:33:21 5 Q. Allright 09:35:56
6  the conference maiches this identically, so I don't s A. 1 mezn, this was written = coupls of years
7 want there to be & confusion about that. 7 280,50..
B Q. Sure. B Q. Doyou believe it's imporant in surveys
9 You're identified as the first euthor of @  thatthey rzplicais as closely 2s passible actuzl
10  this paper with Sarsh Butler as the second. 0933:32 10 market conditions? 09:36:19
2l How did that — could you describe your 11 A. As s geners! nule, thafs e criteria that
12 contributions lo the anticle compared to hers? 12 we ook at Obvicusly, in many trademark-reiaed
i3 A 1don‘t remember specifically back in 2007 13  matters there is & cermin anificiainess to the
i4  when we pot this papsr together who did what, who 14  exercises thai we engage in; butto the exient we
1%  had which rolein it So I do't want (o represeat 09:33:37 15  can, ws trv 1o meke them realistic to marketplace 093834
36  that]did one amount of work and she did 2 16 conditons.
17  different amount of work bocause | don't recall that n Q. Doyou belisve surveys should provide clear
1B specifically. 16 definitions for otherwize unknown terms?
38 Q. Do you regulaily work with Ms. Butlsr? 12 A, Genenally, 1o the exient we have unigue
0 A Yes 09:34:10 20 words thai consumery way or mzy notunderstand,  0%:34:50
2 Q. Does she work at NERA? 21 we're~ we wouldn necessanly define them in the
22 A Yes 22 survey, but we would be concerned to understand how
23 Q. Have you co-authored other zriicles before? .| 23 consumer: undersicod the words.
¢ A 1dor't think we co-authared anything else Z4 Q. Howwould you zpproach figuring out if
23 that would be consideed *published.” 02.34:27 25 consumers undersiood the words? 09:37:04
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A. Tnere is 2 variety of iechniques we use in 09.37.07
survey research generally.
Q. Suchzs?
A They might bs in-depth interviews, they
might be focus groups, they might be some other kind 09:37:17
of cognitive-intesviewing exercise, So there are
various tools thet are used.
Q. All right. The tools thet vou described,
would those be seperate and apzrt from & primary
survey or integrated with it? 09:37:33
A. Ttvaries by the nature of the 2ssigrment,
the nature of the engagement, the reason for doing
the work.
Q. Did vou design the survey thar's referenced
in your report in thisaction, the survey in Exhibit 09:37:56
12
A Yes,
Q. Did anyone assist you with it?
A. Yes, in the sense that there is 3 numberof
sspects of that survey that are essentially what  02:38:31
Tl call "boilerplate.” There's siniler
information thatareused in other surveys of this
type. And certainty my staff would have, yvou know,
faund those boiierplite things and put them togeth=:
and then [ would review themy; but the core—questor. 09:3836

AT - B - LT N T N

Q. Aside from assisting you with the 02:40:16
boilerplate parts of the survey, did Ms. Batler and
Ms. Singer contribule anything else to the survey
design?

A Well, 1 would heve discussed the guestion  09:4026
strategies with them, but | don't recall that as any
other kind of specific conribution.

" Q. Did you condust any preliminary surveys

before the ane ther's referenced in the report?

A No. 09:40:45

Q. Do you know if any preliminary testing was
conducted by anyane else thot was used in your
repart?

A Not that I'm aware of

Q. Doyou have any reason to believethat  09:40.57
someone gid preliminary testing before asking you lo
create this survey?

A No.

Q. Before creating the survey, did you look at
enything, leaving aside the thres things we talked  09:41:27
about earlier -~ the complaint and those two
treatise sections — that assisied you i designing
the survey?

A Well, | believe it would be correst 10 say
that when | was first approached zbout ths case, | 09:41:47

27 29
1 swategy would be work that [ would have done.  £9:38:29 1 would have done some Rosetta Stene Google s=arches 0941354
2 Q. What parts of the survey are boilarplat=? 2 justta see what they look like, whet kind of things
3 A And I don't want 1o represent that I don't 3 cameup, and soon. So ! doa't want 1o spacifically
4 review everything. But if you lock through the & say how meny or things Iike that, but at the time {
5 instruments in the appendix, you'll see taat there  0938:45 S first gotthe case I'm~ I'm surz [ lookedat  09.42:07
6  are words that are part of the introduction aud part §  seveial Google searches jusito sze the naturs of
7 of ths tansitions betwees when you go from the 7 whathe search-results pages Jock like.
B screening info Gie ~ you know, into the actua! g Q [s there anything else that you czn think
9 interviewing room, things like that that havs 2 of that you looked a?
10 similar — have 2 similar look and fesl to them from 09:38:59 | 14 A. Idon't recall anything =ls= in this case, 09:42:24
11 prior sudies. 11 Q. Did you look a1 Googie's answer bafore
12 Q. You reference your stzff helping pull 12 desipning the survey? L
13 togetherthat Bow large of a staff do you have i3 A T'm somry, whet?
Le  that worked on this? 13 Q. Google's responss to Rosetiz Stone's
L5 A On the Rosefta case, the work would have  (9:39:16 | 15 complaint that was filed in court 09:42:37 5
16  primarly besn done by Sarah Butier and Arie Singer. is MR- ROSS: 4 legal pieading is called “2n
£7  That's 2 — Sarah is e senior consult2nt in my group 17 answer®
1B and Arie Singer is an analyst 18 THE WITINESS: Yeah Well [ guess the
i8 Q. How long have you worked with Ms. Butler? 12 reason | was confused is becanse this work was done
20 A Meybe three years. 09:39:44 20 before the complaint wes filed. So!didn't do—1 09:42:45
1 Q. How loug have you worked with Mr. Singer? 21 didn% have any of the pleadings af the time thel we
22 A. Ms, Singer, 2 designed the work.
23 Q. Ms. Singer, excuse me. 123 BYMS.CARUSO:
2e A. Five, six, seven years, somzthing like 24 Q. Alldght When was the survey conducted?
25 that 09:40:1¢ 25 A 1 doo't recall the exact dates but{ want 09:42:55
8 (Pages 26 to 29)
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1 wsay basicelly late April until end of May, 09:42:39 1 recall wha, 09:46:26
2 something like that, sarly June, perhaps. 2 Q. Doyou -- wes thers anything discussed
3 Q. This late-April-to-carly-Jun tims frame, 2 during that call by which you changsd your
4 approximately, is that the time frame daring which 4  questioning Strategy?
5  respondents wers responding (o questions ordoes  09:4325 | 5 A No, [ don't believeso. 09:46:51
€ thattime period cover more that happzned in & Q. Did your guastioning strategy change 2t any
7 connection with the survey? 7 time between when you first thoughis of the strategy
B A. Tthink that's prety much the period of 8  and when it was actually implementzd?
S time in which we were designing the actual 5 A 1don't recall that exactly. [ mean, there
10  instruments that went into the field, putting it 09:43:40 10 s issues thet are unique to cach of these cases and 09:47:14
1% into the fieid and getting the daws back. 11 yousort of have to sort through what's the iesues
12 Q. Was the field pant of the survey all -- how 12 that will arise and 50 on. And [ had that inental
13 long of 2 period was that tims? 13 process, but | don't recall specific the nature of
14 A | don't want to say [ remember with 14  whet | first thought and what 1 later thought.
15 cartainty, but typicaily it's in the two-to-four  09:44:06 15 Q. What issues did you identify s unique to  09:47:30
18 weeks. Sosomewnere in thaf range would have besn 16  the Rpsetia Stone case?
17 wo, three, four weeks of fieldwork. 17 A | don't really recall anything specific,
ig Q. Do you recalf when in the calendar these 18  other than that, you know, the way these are
18  two to four weeks occurred? 19  ultimarely done is you identify 2 test and control
20 A Tdon't 09:44:25 20 stimulus, which is 5 search-resuli page. 09:48:01
21 Q. Do you have any documents that would help 21 Q. Right.
22  pin down when the survey was in the field? 22 A. And 50 we need to identify a page that
23 A. Idon't. 23 essentially is reflective of the kinds of pages o
24 Q. Does anyone at NERAY? 24 which the complaint is addressed. And so in that
25 4. {don't know 09:44:36 25  sense, things about the search-results page arc what 09:48:17
31 33
1 Q. Do you Imow if the lawyers for Rosetta 09:4438 1 aesometimesunigue. Youlnow, certain kinds of 094821
2  Stopz do? 2 wademasis may bring up certain kinds of links,
3 A Saorry, | missed the question. 3 where other trademaris bring up othes kinds of’
< Q. Do you know if the lawyers for Roseta 4 things. Soin that sense, we had to sec what comss
£ Swne have any documents that would piz. down the  09:44:45 S  up when you search for Rosztz Stone. 09:48:37
€ field gates? € Q. What kinds of links did you find that were
7 A Idontknow. 7 coming upwith Rosenta Stone? Question mark.
B Q. Do you kmow if there are contracts with the 8 A. 1think the areas that concemed us when we
2  companies that acrually conducted the survey in the 3 were choosing 2 stimulus had 1o do with, for
10 fidd? 09:45:07 13 example, how many horizong! links and how many ~ 0%:48:53
2. A I don't know il we bave a specific like 11 right-hand-side-sponsored finks came up, roughly
12 work-order zgresment with thoss companies or not 12 what was the general neture of the companiss that
13 Q. Did you consult with Ros=niz Stone’s 13  were in those jinks, roughly what was the nsture of
14  lawyers about the questions that would be asice€ in 14 thelanguage that was used in the links, these sorts
15 theswwv=y? 08:45:42 15  ofdimensions. 09:49:12
is A L guess what do you meen by "consuli™? 16 Q. Soyou wanted 1o use 2 test stimulus thaz
17 Q. Did you talk to them about questions? 17  would be typicel of the numbers of sponsored links
i8 A. | believe | had 21 least one call where we 18  on search-result pages for Rosena Stone queries?
i2  descnibed generally the questioning strategy, but 1 19 A. 1dor'tknow for sure whal “typical” means,
20  dontrecall anything more specific then that.  09:46:09 20 but would be reflective of what you would frequantly 09:49:38
2l Q. Do you rezall who you had thet call with? 21 seeif you did those searches.
- A ldon't 22 Q. So, in other words, if during one of your
23 Q. Was it Mr. Ross? 23 seayches there were eight links on the nght-hand
25 A. | believe Mr. Ross and some pzopic from 24 side but most of the time there wers five, you would
25  Rosenz wereon this indial coll butldont  09:46:24 25 prefecto gowith the five versus the efght? 094955
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34 36
3 A Thet's 2 specific hypothetical, so I want  09:50:00 i 4. 1don't recall that we did. 09:53:03
2w be careful with that. Bus, you imow, some 2 Q. Have you ever done a g=arch forany of
3 scarches always producs only one or two over on the 3 those other rademark terms?
4 rightside and there is oo harizanta! links. Others 4 A Idon't recall if I did or { did not.
5 produce 10 or 150720, or sometimes onfoz second  09:50:13 | S Q. So you don't recall whether thoss results  09:53:15
€ page- 5 §  aresimilar or different from results for just
K Q. Right 7  “Rosefta Stone™?
g A. — undes the spensored links, g A As I sit here today, 1 don't recall,
3 So it was mare & matier of are we talking 9 Q. 5o the survey was conducted, it was in the
10  abouta search term where if's just one or two, 2 09:5022 10 [field, you said preny much finished aroend Juneof 09:53:48
11 whale list of them 2nd then on to second pages, or 11 20097
12 ' something in that, you know, thres to five or six on 1z A_ Tihink | said early June.
13 the right and one or nwo at the top. 13 Q. Early June,
1z And in the Rosetis cass, [ think it was 1¢ And when [ say “finished,” | mean the data
15 generally there was, you know, one to threc 2t the  §9:50:35 15 had all been coliected. Had it been analyzedat  09:54:05
18 opand rwo to five or six on the side, something 16  that paint?
17 ke that [ don' remember the exact counts, but 17 A_ | imagine that it was; [ mean, thisis a
18 roughly of that character, a5 opposed to just one or 18  prety su'a.ighd'r;;ward calculation, but | don't
1% woell together - . recall specifically that we, you know, did anything
20 Q. Right §9:50:49 Lo note that at that paint 09:54:19
21 A —or 10, 15, 20 of them 2ll together. Q. Whea did you draft your report?
zz Q. All the search queries that you looked at, A [think T was advised in, I forget,
Z3  were they just for "Rosetiz Stone,” just those two sometime in November that they would be nesded by
z4  words, 2s one search queany? the 14th of December, and so i was probably drafied
23 A. You're asking me when | did searches? 095105 primasily in the early Desember period. 09:54:36
35 37
1 Q. In connssticn with preparing the survey.  09:51:08 1 Q. Beforedrafting it, did you zsk Rosstia  05.54.52
z A_ [ believe] did searches on more than one 2 Stoaes lawyers for any other informmation that might
3 Rosetra-Stane-relaied thing, tike just "Rosetta,” 3 berelevant ta your report?
4  "Rosetta Stone,” "RossttaStone.com,” various of 4 A_ 1 think the comgplaint.
5  thesethings, to see what comes up, but I don't  09:51:30 H Q. Oy, You hadn't seen the complaint when  02:55:03
€ recall which searches [ did. And I'mcertain that §  thesurvey was initially drafred?
7 my staff also looked at sormne things other than 7 A. Thar's correct.
E  simply "Rosstia Stone.” g Q. You saw the complaint first around
< Q. Mm-hmm. The survey only tested just 9  December?
10, "Rosctiz Stong” just theze two words; correet? 085144 | 10 A I don't sezall if we puia copy whes it was 09:55:18
n A. That's right. 11 first filed And if we did, [ may have just glanced
12 Q. Does your opinion — is it limited to just 12 atif but since we weren'l being asked to do any
13 Resetiz Stone, thatons wademark entered by itself? 13 work on the case at that time, 1 don't recall that I
14 A "Rosenz Stone® is what [ tested. Tothe 14 readit. Toe first time | really resd through it O
15  exaentthat szarching on one of the other tademarks 09:52:10 | 15 would have besn when 1 did my report. 09:55:36
1€  would produce a search result that was similar, you 16 Q. Axthat lime, any other time before
17 know, it might be reasonsble 1o expect that the 17T finaliring your report, did you heve the opportunity
18 resolts would be similar, but “Rosens Stone” is the 18 o review Google's responsive pleading?
18  specific words we tested, 13 A | don't recall that | have ever seen any
20 Q. You mentioned considering some variations  09:52:39 | 20 Google pleadings in this case. 09:55:58
21 on Rosstiz Stone. The complaint identifies a numbsr - Q. Have you asked to see any?
.22 of other trademarks Rosetta Stone claims. Did 2z A_ ] don't recall that I have ever acked, but
23 veu- such as "dynamic immersion” or “lenguage 23 [don'recall
24 libraries," “SharedTaik." Did you consider doing 2 24 Q. Have you seen any rulings the court has
25 iestwith any of thos=? 0%:52:59 25 mude in this 2ction? 09:56:13
10 (Pages 34 ta 37)
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1 A ldant belizve [ have. 09:56:18 1 havedrafied. 05:59:52
2 Q. Are you aware of whether there have besn 2 Q. Recognizing thet for purposes of the survey
3 zny rulings with ths court in this action? 3 yourassumplions regarding the respondent’s eniry of
4 A As Isit here right now, | can recall 4 "Reseuz Slone” wes that they could re=ad # on the
5 enyone saying anything zbout any nilings to me.  09:56:26 5 card and type it inand press enter, in 10.00:19
(3 Q. Wha assumption ~ excuse me., . 5  extrapoizting from the survey results to the real
7 What assumptions did you meke in designing 7 worid that you are giving the opinion in, did you
B the survey? g makeany assumptions about user behavier on the
] A That's an awfully broad quesion. Maybe 9 imemet? -
10  you could narrowin to wihat domain of interest you  09:55:54 | 10 MR ROSS: I justobjectto the form of  10:00:39
i1 have. 11 the question as being vague and ambiguous, but if’
12 Q. Sure. 12 you undesstand it, go zhead and answer.
13 Did you make any assumptions about what 13 THE WITNESS: [ gusss I would have to ask
14  someons who enters the search query “Rosena Stone,” 14 forzclarification. [ mean, there is so many
15 just thes= two words separated by & space, is 09:57:06 15  lzvels of things about pzople interacting with the  10:00:52
16 seaching for? 16  web that youmey be asking about and T cant reslly
23 A, No, | — Lthink the essumption we maks is 5 wﬁamdmlyuuma;'beuiﬁngmeaﬁdm
I8 that they could read the card that had "Rosetta i BY MS.CARUSC: p
15  Stone® on it that they could typs itin — 19 Q. Aliright The different levels of people
20 Q. Right 09:57:38 20 interacting with the web, can you give me some 10:01:04
21 A. —and they could hit the sezrch button, 21 exampies of what you mezn by that?
22 We assumed those things. 22 A. Well, simply the exreat 1 which they
23 Q. All right Let me zsk, then, 2 different 23 understand various things sbout the way & computer
24 guestion 24 works, the way the web wearks, thase sorts of things.
25 Not limited 1o cseation of the survey bz 09:57:46 25 Q. Did you make eny assumptions sbout how  10:01:19
39 41
1 the formation of your opinion in this case, did yon 09:57:50 1 people understand the web to work? 10:01:21
Z  makseny ption ebout what Who enters 2 A Vell, the exercise asked them 1o conducta
3 the search query "Rosefta Stone" islooking for? 2 search and they see a search-results page. We
4 A T'd have to ook back at the exact script, & assume they have 2 general understanding of search
5  but essentially they understand thatthey have been 09:58:11 | 5  inthat regard. We try not essume much more than  10:01:42
6 asked to do that exercise becavse they expressed an §  that but.
7 interestin learning a languege. Sothey hevs tiat 7 Q. Right
8 252 frame of reference ac they star: the L My question is not so much zbout the
3  cxpenment S respondents to your survey bul about when you opine
i0 Q. o terms of giving respondents a frame of  09:58:54 10 thatasignificant portion of the publicis likely 10:01:55
11 reference about [earing the l2nguage, was that the 1 o beconfised by — well, let me stop for a second.
12 only quastion that would help provide them with that 12 Whzt do you conclude is likely w corduse &
13 fame of ref ! before they 13 significant portion of the public, the relevant
14  staried taking the survey? 1z public?
is A ''m not sure what you're asking me, There 09:59:22 | 15 A. Well, I think the opinion here is thata  10:02:13
i6  arescreening questions. 18  significant proportion of consumers who enter
17 Q. Allright Let's getto those then @ 1% "Rosetiz Stone” into 3 Google sezrch and who look &t
1B little bit later. 12 asearchesults pege are confused in that they
is You earlier answered my question about when 12 pelieve the sponsored links are either Roset Stone
Z0  the repont wes drafted by saying that it was drafied 09:58:32 | 20 company websites or endorsed by Rosetta Stone. 10:02:3%
21  inthe December period 21 T'd have to lock &t my report to gt the
22 Did you drafi it? 22 exactwording, but ther's basically the ideza.
23 A Yes. H would have besn, zgzin, soms 23 Q. Sure. If you want to Yook & your repori,
24  combinztion of my st2ff and | on various of the 24 Tbelieve that conclusion is towards the end,
25 paragrashs, but the Jarge majority of it [ wonld  09:39:49 25  paragrapn 44 on page 12 10:03:06

11 (Pages 38 to 41)

Veritext Corporzte Services

800-567-8658 973-410-4040

3920




42 44
1 A Okay. 10:03:35 1 ‘What's your undersranding of how many 10:06:08
2 Q. Is there anything about — that you wani to 2 people who are interested in lcaming a fanguage
3 changeabout the answar you just gave? 3 pursus z commercial route to doing so versus an
4 A. 1don't specificslly recall the answer 4 scadermic/classrcom approach?
5 justgeve. Soif you want 1o have herread it back, 10:03:48 5 A T dont think  have any spzcific 10:06:23
€ wecando that. 6  statistics in my mind on how many people go 1o
7 MS. CARUSC: Yes, Could you pleass read it 7 clessrcom-based teaching versus leam itthreugh
B back? 8  sofiware or soms combinztion. | don't have any
S {Whereupon the reporier read the record 25 8 numbers.
10 Tollows: 10:04:11 10 Q. Did you consider at any point asking as  10:06:40
Tl *Answer: Well, | think the gpinion hers is 11 parofthe screening question whether the
iz that a significant proportion of consumers 12 respondent was inferested in purchasing language
i3 who eater ‘Rosetia Stone' Into a2 Google 13 software?
14 search and who look at n search-results 1¢ A. You're asking — go ahead and repeat the
15 page are confused in that they believe the  10:02:31 15  guestion 10:07:02
16 sponsored links zre either Rosetta Stone 16 Q. Did you consider in designing the survey
17 company websites or endorsed by Razenz 17  questions, the screcning questions in pariicular,
18 Stone. 18  did you consider asking whether the respondent was
18 THE WITNESS: Well, I'll refer you to my 19 interested in purchasing lenguage-leaming safiware?
20  repartas my conclusion, but [ think what [just  10:04:19 20 A. You're asking ii'T considercd that,end 1 10:07:20
21 heard sounds like the same as what | have said here, 21  don'trecall specificallv that 1 did or 1 didn't
22  BY MS. CARUSO: 22 Q. Sitting here today, do you think that would
23 Q. My guestion to you is: [n your conclusion 23 have besna betier question to ask?
24  that afier a consumer has conducted a Google search 24 A. Just to be clear, what question woald 1 —
25  using a Roseua Stone trademark as a keyword, 10:0433 | 25  what question am I responding to that [ — 10:07:47
43 45
1 that - just focusing on that phrasc, did youmake  10:04:36 1 Q. Suse, zbsulately. 10:07:50
2 any assumptions about what consumers who conduct 2 2 A — that would have been better o esi?
3 Qoogle search using 2 Rosetta Stone trdenark 252 X Q. Instead of esiing whether the respondents
4 keyword are looking for when they enter thet Rossta 4 - were interested in Jeaming 2 language, if they were
5  Sione trademark es a sezrch query? 10:04:53 §  imerested in purchasing language-leaming software? 10:07:58
6 A Ithink you're looking for en answer that | & A. Forthis case, no, T don't believe thats 2
7  don‘treally understand. But, [ mean, we set up the 7 better question.
B experiment that thess were people interested in 8 Q. Why is that?
S  leamning a language, who would uss the inteuet tu 9 A It's my understanding that the complaint
10  secarch for information about learning a language, 10:05:20 | 10  and the alieged infringement have o dowith the  10:08.17
11  who would use Google in the past or uss Google in 11  consumess understanding of the search-results page
12 the futse — and wouid use Google in the future, 12 -thatsiny pet back if they would be in the merket 1o
13 and who are aware of Rosetta Stone as & language 13 ook for informetions that involve that trademark —
14 sofiware product 14 ook for information, and to use Goagle in this
is And then we had them eater "Rosetiz Stone”  10:05:38 | 15 cass. And they do naf — the relevant market s not 10:08:35
L6  inipo the search bar and then we had a series of 16  defined in this case simply 25 potential purchasers.
17  spesific questions we asked ihem zbout that rasuits 17 W' potential s=archers, ezsentially.
18 page 18 * 50 1o have resiricied the scresning to
19 Q. Right 18 purchasers would have restricied the markes in 2 way
20 So people who 2re interested in leaming 2  10:05:43 20 that T don't think is completely consistent with  10:08:54
21 language, do you have an onderstanding of the 21 thiscase.
22  lengusge-instruction market? 22 Q. Let's try & different question then.
23 A 1have 2 general understanding of it. | 23 The question “Dc you expext in the next six
24 den'twant to s2y [ have s specific undesstanding. 24 months to search for informztion about languags
25 Q. Sure 10:06:08 25  sofiwere —changs that. 10:02:20
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46 48
- “Do you expect to search for information 100923 1 measure the extent 1o which consumers who enter  [0:13:15
2 zbaut — thats the question [ want. 2  Roseta Stone trademarks into the Google search bar
- “Do you expect io search for information 3 areconfused and believe that the retim-sponsared
4 zbout language software online in the naxt six 1 links are either owned by or endorsed by Roystz
5 menths,” do you think thet wouid have beensmore  10:09:40 | 5 Stane. 10:13:35
€  appropriate question for this survey? | 6 Q. What type of confusion did you tesi?
b A Tthink [ would have to leok 2t the wording- 7 Are you familiar with the phrass
E  ofyour question 2gainst the wording of the question 8  “initizl-interest confusion™?
5 that we zctuslly used ~ 3 A Tve heard that term.
i Q. Sure. Lefs wnto that. 10:09:59 13 Q. Areyou familizr with the phrase 10:13:55
1 A. - because I'm not exacty sure how it's 11 “point-of-purchase confusion™?
12  different from what we asked. L A I've heard thet term
13 Q. ifyou go to Exhibit C, page 3of 7. And 13 Q. Do you have an understanding of what
14 52l says "Yes, you will use the intemet to search 1% “point-of-puchess confision™ means?
15 forinfo sbout leaming  foreign language. 10:10:53 | 15 A Thave s genzral undecstanding that  10:14:08
1€  Andmyproposalis: Yes, will use the intemetto 15  consumers~ that therz is theoriss ebout consumers
17  sexch for informetion abotn foreign-language 17  being invalved in phases of 2 process of meking &
31E  sofiware. 18  decision to purchase and then purchasing it, and
1s A As [ sit hers taday, [ don't have eny 18 that those — the language o those two things are
Z0  resson to think that your version of the quastion is 10:11:20 20 refzted to, you lmow, phases of that process. 10:14:27
21  beuer than the question that we've asked. 21 Q. What phase of the process did you assess
22 Q. Why do you thiak that? 22 confusion for?
23 A The relevant market would be individuzls 23 A Well, [ dont want — the way we've done
24  whowould potentially scarch for information related 24 the work, it would not be — it would depend on the
2% toleaming a language. 10:11:35 25  mind-set that the consumer had, and soma might have 10:14:47
47 49
1 They may, 2s a cesult of that, come 10 10:11:39 1 beenina prepurchese mods, some may have besnina  10714:50
2  understand that they want to purchase 2  search mode. So the experiment iell is not ss1 up
2 lznguage-leaming software, I think that's the word 3 beon: specific kind. Whatever the, you know,
4 youused, but the — that — it is not simply the ¢ individualsin our szmple had in their mind is the
5 lznguage-leaming-software searchers that might 011354 5 range of those. 1t's not post-purchase confision, T 10:15:05
& eater "Roscra Stone® as 2 search ferm into the 6 will szy that,
7 resalts page. You may just be leamning how to leam 7 Q Indesd
2  aforeign language and enter — and hear about g In t2king the survey, were respondents
¥  Rosttz Stone and eater it %  cliowed to click on the links—
10 So we define the market 2s thase who would  10-12:08 | 110 A No. 10:15:24
11  beinterssted in —who wouald szarch for information 11 Q. ~ that were displayed?
12  zbout learning a foreign language oo the intemet, 12 So they never — the peges that the
i3 zsoppossd to what you said. 13 2dvenisement is linked (o were never displayed to
24 MR ROSS: Do wenesd to lakes brezk forz 14  them?
iS5  =pechangeor ssmathing? 10:12:36 15 A F'munderstanding you w mean if you ciick  10:15:37
16 THE YIDEOGRAFPHER: It was the only 16 onalink zrd it kes you 102 different page?
17  zodiotepe. We stll have 50 minutes on the record. 17 Q. Comect.
28 MER_ROSS: 1S, one five, or five zero? ig A Thafscarrest. The onfy page they ever
is THE VIDEOGRAPHER: Fivez2era. 19 saw was the searclirasults page, thal's correet
Z0 BY MS.CARUSD: 10:12:58 20 Q No cne can purchase Rosenta Stene sofiwerz  10:15:49
z1 Q. What was your objective In creating this 21 directly froma link that appesred on fhat Gaogle
22 survey? 22 test stimulus of the scerch-resul page; correst?
23 A Well. | thirk to fulfill my assignment. 23 MR. ROSS: Object. There is an element of
4 Q. Which was what? 24 confusion thers, Cen | explain my confusion or do
25 A Welil, | was asked to conductz stedy fo 1011312 25  youwantme to just shut up? 10:18:12
I3 (Pages 46 to 49)
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1 MS. CARUSO: Sure. 10:16:14 1 Q. Ozay. Whatever phase they might have been  10:18:55
2 MR. ROSS: [ think the confusion is, you 2 interested in exploring Rosstiz Stone to, the test
3 know, you couid purchase because they don't go 3 condition limited their ability to pursue to its
4  anywhere, as opposed 1o nobody can purchase in 4 namwzl conchusion any azual purchasing decisions?
5 clicking a link if it werz 2 live link. Se=what! 10:1620 5 MR ROSS: I'm just going to object to the  10:1528
6§ emsaying? You've collzpsed two difierent things in &  form of the question. That's got several
7 onesentence. > 7 essumptions built in it as 1 hic past testimony.
B MS, CARUSQ: Jwant1to be clear that [ 8 If'salso got alat of vamue and ambiguous
9  address your objection, Mr, Ross. 9  sitements
io So your objection is no one can purchase  10:16:56 i0 To the extent you can answer, go zh=ad and  10:19:39
11  anything because that wesn't part of the survey %1 answerifyou understnd.
12  conditions? 12 THE WITNESS: Now I forgot What was the
i3 MR_ROSS: It was physically impassible. 13 question?
14 Youcouldn't go anyplace. 14 (Whereupon the seporter rzad the record 2s
15 MS. CARUSO: Right 10:16:47 15 follows: 10:20:00
ie Q. If somzone was acuelly going o purchase a i6 “Question; Whatever phase they might have
17  producy, they wouldn't purchase it just from the 1 been interestzd i exploring Roseta Stone
18  search-result page; right? 1B to, the test condition limited their
18 A You're esking me z technica! question or 19 zbility (o pursue {0 ite natural conclusion
20 areyou asking me what consumess think? 10:17:08 | 20 any actual purchasing decisions?) 10:1%:44
21 Because it is wrue that even in some of the 21 THE WITNESS: Again, [l just repeat that
22 resporsezs we see here cansumers act 25 though 22 the way the test is setup, they cennot click on any
23 clicking on them is somehow directly wking them to 23 link, and, therefore, they doa't ever lookcata link
24 apurchase place. So that word "direct® is kind of 2¢  beyond the szarch-results page, yes.
25  anunusual word here. 10:17:25 25
51 33
1 But 1 don't have an understanding that on 2 10:17:27 1 BYMS. CARUSO: 10:20:15
2 search-resulis page, thar I czn pulin my credit 2 Q. Do you think if 2 consumer wes interested
2 card anywhers on that paze and recsive back the 3 inpurchasing a product, it would want — the
¢ software. 4 consumer would want to do more than just look at the
5 Q. Right 10:17:35 5  adverticement fora website pape? 10:20:26
3 So in the — going back to the phases of s MR. ROSS: So I'm poing to object or the
7  making a purchasing decision that you were talking 7  proends tha's calling for speculation as to what's
E  aboutearlier, noone was presented with an in the mind of other people, but go ehead and
9  opportunity to see information - no one was g  answer.
10  presented with the opporiunity to look at the 10:17:54 10 THE WITNESS: Somy, what wasthatone  10:20:38
21 product that was being advertised? 11 again?
2 A Tl just say that you comectly 12 {Whereupor the reporter read the record as
13 understand You canol click on 2ny of ths finks in i3 foliows:
14  ourtesting control stimuli and, therefore, vou 14 “Question: Do you think if2 consumer was
15  nover see 2 page beyond the searchi-results page,  10018:14 | 15 inierested in purchasing a product, it 10:20:38
18  whatever that page migh! or might not have included. 18 would wan: - the consumer would want to da
7 Q. So irrespective of what was in the mind-set 17 more than just look atadvenisement for 2
1 of the respondenis when they entered in "Rose 1E wrehsile pape?”)
12 Stone," which vou said you didn't make any 19 THE WITNESS: T've not donz any ressarch 10
20  eassumptions about, just manered thatthey could  10:18:40 | 20 say with cerainty amoag some sempie of consumers  10:21:00
2%  readthecard and putitin— - 21 who doa s=arch result howaften they simply look at
22 A. And, just to be clear, | also s2id and that 22 the searchresulls pege, how ofien they click
2 they were st up to understand this wes about 23 throngh to one or more of the links. So | don't
24 szarching for information, about learning & language 24 hevea specific undersznding of how ofisnthose
25  andzil that 25 well. 10:18:54 25 things occur. Cenainly some consumers mzy look 10221315
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1 beyond the search-results page. 102122 1 Go ahead and answer. 10:24:50
2 BY MS. CARUSO: 2 THE WITNESS: The — my opinion is what it
3 Q. But that doesn't matter to you in forming 3 says, which is that there wzs net confusion
-4 your conclusion in this case? 4 essociated with the sponsored links. And at least
5 A. No. The experiment, 2s I've conducted it, 10:21:32 5 I'venot been asked tc develop thet opinion forany  10:25:09
§  asked them about the degres to which they'e 5  of the specific atibutes that you just listed,
7 confused as they look at search-results page. 7 BY MS.CARUSO:
8§ Q. Did youattempt o identify what, if & Q. Doyouhave sny idea how you might go about
9 znything, abou! the seanch-results page caused the ¢  determining that based on the results of the
10  confusion that you identified? 16:22:07 10  experimest you conducted? 10:25:28
i1 A Yes. 11 A Twould have to think about how ta either
i2 Q. What did you determine? 12 usethe data z$ it exists or to design a different
13 A. Well, the experiment is set up with 2 test 13 study to do what you've asked,
i¢  and 2 control to measure the degree to which the 14 Q. Right
15 aliegedly infringing part of the search-resules  10:22:26 i3 When you were discussing the conwol, you  10:25:47
16  page, which in this case is the sporsared links, is 16  said the parpose was ta have something that didn't
17  causing confusion zbove what confusion would exist 17  contain the allcgedly infringing elements of the
18  inanoninfringing world, which isthe net confision 18  festcondition?
18 Ivereported 19 A. That's correct.
20 Q. Beyond just generally the links causing  10:22:49 20 Q. And the control contained no sponsored  10:25:58
21 confusion, is there anything that you identified 21 linksatal? r
22 about the links, the sponsored links, that 12d to 22 A That's correct,
23 the confusion you identified i your experiment? 23 Q. Sois it your understanding, tien, that the
24 [ give you soms examples: the placement 24 presence of any sponsored links, irrespective of
25  onthepage, the horizontal-sponsored finksyou  10:23:15 | 25 whal they sey or what they're for, causz canfusion?  18:26:14
55 57
i1  identified versus the vertical ones, the ranking in  10.23:19 1 A. As you've worded it, | think ] agree that, 10:26:24
2 the vertical order, the wording of the 2 essentialfy, the test here is sbout the whole
3 =advenisement, the presence of the Roseza Stone 2 sponsored region of the search-results page. That's
4 mame in the destination URL, presence of Roserts, 4 the — if | understand it comectly, that's the
5 anyofits rademarks inthe creative texsof the  10:23:36 5 alleged infringement here. 10:26:41
& advertisement or the title 5 Google causes th sponsared Tinks and the
7 Did you identify any of thase things as 7 clements — all the elements thet you mentionzd 1o
2 being the cause of the conflssion you identified? § opecur. And b Some extent or anather they are
g A. If 1 understand your question, the way this S contributing to the mezsured confusion in my test
10  experimentis set up, it wsts the allegedly 10:23:49 15 Q. Exhibit D to your report, first page of  1027:10
11 infringing elements of the search-results page 13 that T believe conwins the est stimulos; fs that
12 againsta noninfinging control, And many of the 12 comect?
IZ  clemens you've just described are ampibutes of the 3 A. | believe that's correst.
24  sesrch resulls in the sponsored area, but the test 12 Q. And it shows two sponsored links at the 10p
13 isdesigned 5o test all those things, which are part 10724218 15 of the page; right? 10:27:31
1€  oftheelieged infringsment iz A Y
17 Se all of those are potentially i7 Q. Ngither of those sponsored lirks is for
i€  convibuting causes 1o the confusion we find. 18 RosetaStone.com; comect?
ig Q. But your opinion doesrft speeify which of i9 A That's comrect.
20 those things causes the confusion or which mzy not  10:24:34 | 20 Q. When you were doing your initial search ~ 10.27:44
21  cause confision? 21 queries for Rosetta Stone resulls on Google, did
22 MP. ROSS: | justobject. That essumes 22 you -- do you recall there being any search results
23 that there is'z mono cavse, that there is 2 single 123 inwhich RosentaStone.comwas not & sponsared link?
24  cause here, 20 opposed to multiple ceuses. Sp it 2% THE WITNESS: Canl hear the question
25 zssumes 2 fact that is not i evidence. 16:24:27 25  again? 10:23:05
15 (Pages 54 10 57)
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1 {Whereupon the reportes read the record as 10:28:17 1 A. Becanse, again, Resetta Stone would not 10:30:53
2 follows: 2 heve pwchased — would not have spent the monsy o
3 *Quesiion: When you were doing your 3 purchass that link if it wesn't that it was doing it
4 initial sezrch querics for Roszttz Stone % 1o be zbove ils compatitors.
g results on Goople, 8id you — do you recall 10:28:05 H Q. Do you think the presence of Rosetia.com in 10:31:06
€ there being azy search results in which &€  the test condition wouid have affscted the results
7 RosetiaStonstom was not & sponsored 7 here? . x
] fink?") £ A Idon'tknowspzcifically whether it would
8 THE WITNESS: 1don't specificelly recall 9 orwould nothave,
10  oneway or the other; 1just don't remember. 10:28:20 10 Q. Doyou have any prediction? 10:31:23
i1 BYMS. CARUSC: 13 MR ROSS: You're asking him ta goess?
12 Q. This particular screenshot, did you print a2 MS. CARUSO: Fm asking him if he has eny
13 thisout? 13 prediction.
14 A. T'm not sure what you're asking me, 14 THE WITNESS: 1 wouldn't want to speculate
15 Q. Not the physical copy that's befare you but [028:37 15 on what the sesults would be, 10:31:32
16  whal wes attached (o yows report, was it 2n acfual 16 BY MS.CARUSO:
17  screenshat from Google's search pages? 17 Q. Can you say with ceraimiy that it would
18 A Tne test stimmli was an actuzl search 18 nothaveafiecied the data you collected?
19  result from 2 scarch except that T believe it 19 A I'm—TI'm testifying [ don'tinow. Ihave
20 onpinally had a "Rosettz.com” gt the top, whichwe  10:29:01 § 20 no idea which way it would have affected the results 10:31:47
21  delered before we made it the test stirmuali. or if it would have affecied them atall. Itmay
22 Q. Why did you do that? 22 have produced the same result; | dorft know.
23 A Well, [ think in: this case tha issuz was 23 Q. Whose idea was it to leave the
24 theexeat to which there are confusion about links 24 RosemaStonscom-sponsored link oul of the test
Z5  thataren't the company’s link, and thal the company §0:29:26 | 25  stimulus? 10:32:11
o9 61
1 itself feels that it has to pay to beat the wpof  10:2930 1 A ldontremember that there wes a specific 10:32:16
2 thelisting besause otherwise its competitors will 2 author of that concepl. It was & simila procedure
3 beatths wp of the listing. 3 that we used in the Americen Airfines case, 5o we
4 So the approach we've taken here is (o say, 4 already had this understanding that this was an
5  well, the RosenaStone.com would not — absent  {0:29:45 | S issue; so we used the same logic when we did thess  10:312:30
&  Google's behavior with these sponsored links, would & tosis
7 notpay 10 move itself into the top-sponsored 7 Q. Going back to mry original guestion on this
6 position. So we want 1o test the position where 8 topic, you said this was 2n ectual search-result
& they arz not buying thisir way {o the top of the 5 page except for the removal of the RosetaStone.com
10 i 10:30:04 10 dnlg is that right? 10:32:53
21 Q. ! thought ths purpose of the test condition 11 A That's my understanding, yes.
12 wastotest the real-world conditions under which 12 Q. How did you come to obtain this pasicular
13 consumers would sec the allegedly infringing 3 page?
14 activiy? § A. Onez of my consultan's, Sarzh — Il s2y
15 A. [tis with the understanding that Rosesta  10:30;13 15 that] generally understood thet Roset hed some  10:3%:12
16  would not— absent Googic's behavior would not have 16  kind of monitoring program going on, 50 they had
17 bought its=if into that fist 1?7  somecache of scresnshots. Sarsh reviewed a varisty
ig Q. 1 thought the position of Rosetia Stons 18  of those screenshots along the lines that we talksd
19 was: Absent Google's behavior, none of the 15  abow earlier, the anributes, and she is the ane
20 sponsared links would appear. 10:30:3( 20 that actuelly gave me this one to review. So—and 10:33:29
21 A, That is their position with regasd to the Z1  1wes my understanding all of the ones that we
22 useof their tredemark in ssarch. But for testing 22 looked 2t wese actusl screenshots that had been
Z3  purposes, we were tasting not Rosetiz Stone's 23 phured in wi this ing process wes.
24 homesie. 24 Q. So you didnit actually print out the page
3 Q. And why is that? 10:30:50 25  thatizd 1o this scresashat? 10:33:45
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1 A. Thats not. my understanding, Its my 10:33:49 3 A No,Idontevenhavetha 18:36:33
2 understanding it came from this cachs. 2 Q. Weuld it affect the canclusion reflected in
3 Q. Do you have an understanding of when the 3 yourreport if any of these types of spansored links
¢  screenshot was printed? ¢ displayed in this test stimutus no longer vauld
5 A. Well, no, | don't have 2 specific 10:34:08 5  appear on Google's search-resull pages for Rosetta 1003712
6  undersianding of the date, other than [ have 2 &  Stone queries?
7 general understanding it was, you now, within e 2 MR_ROSS: I'm going to just chiec: 1o the
€&  lest short-ish pennd of time, meaning the last year & phrase "these types of sponsored links” since if's
£ ortwo. [ don't know the exact date, g unclearto me what that means.
10 Q. ltwes before April of 2009; right?  10:34:34 10 THE WITNESS: Canl ask you to repeatthe  1037:36
11 A Yes, and ceridy it wes before April of 11 guestion, then?
12 2009. 1z BY MS.CARUSO:
i3 Q. After completing the experniment, have you 13 Q. Sur=.
14 since gune to Google's website and performed 1g Tl t2ke 2 step back and 25k — reming you
15  searches for Rosettz Stons? 10:34:45 15 of an carlier discussion we had 2bout choosing typss 16:37:35
16 A. 1don't recall that [ specifically have. 1€  of sponsared links that were typical or the kind of
17 Q. Has anyane on your stafi? 17  sponsored links that you saw when you did the
1E A [don't know. Ihave not asked them if 18 preliminary searches.
1% they did or they did not 1% Do you recall us tzlking about those?
20 Q. Have you discussed with anyons since 10:34:59 26 MR ROSS: I'm just going to object because 10:37:50
21  concluding the experiment what search-result pages 21  he specifically said that he doesn't use the word
2Z  for Rosznz Stone look lil=? 22  "typical™ So that misstztes his prior testimony.
23 A No. 23 MS. CARUSO: 1hate to engage in lwyer
24 Q. Are vou awere that Google changed its 24 colloquy, but its my understanding that ohjections
25 policy regarding the usc of trademaris in 10:35:19 { 25 are limitzd to the basis for the objection ard 10:38:04
63 65
1  with sponsored links in June of 20097 10:35:23 1 speaiing objections are ot - 10:38:07
2 A I don't want to testify that | specifically z MR ROSS: It wasn' 2 speaking objection.
32 understand that | do recall some general 3 That was an objection — I 2m required undes the
4 press-release-type stff that they were making a ¢ rules of the Eastern District of Virginiz 1o
5  change, but that's all [ really know about that,  10:35:40 5 idemtify my objection in such & way that youcan  10:38:14
] Q. The press-release stuff, how did that come €  gure it 5o thal you cannot conmpliain 21 2 [ater point
7 toyous aftention? 7 of time you didn't know what [ was complzining of,
8 A_ I befieve through one of the inteflectual E  And]limited it to that 1told you exactly what
©  property tracking services that NERA subscribes o, & you necded 1o fix in order Io have the quzstion go
10 bu:l don't recall specifically. 10:35:57 10 forward Dossnt mean you have fo fixiy though.  10:3829
11 Q. Did you discuss that change with Rosetts 11 BY MS, CARUSO:
12 Stone? iz Q. Mr. Ven Liere, let's look a1 — sory, Dr,
13 A No. 13 Van Liere, do you — if we look at the sponsored
ia Q. Ot Rosettz Stonc’s lawyers? 14 links on Exhibit D, the top on# is for Amazon.com.
35 A No. 10:35:03 15 Do you have an understanding of what A com  10:39:00
ig Q. Da you have zny understznding of whether 18 does?
17  the typss of sponsored links that ere reflected in 117 A [have 2 generel understanding.
1€  the test stimulus would be displaved under Google's 1g Q. Have you ever bzen 10 Amazon com's web
12 newpolicy? 15 page?
20 A. [ don't heve 2 specific undarstending of  10:36:21 | 20 A lbshieve T have [dontremembera 18:30:12
21 how the links we used would have been the same or 21 specific instance of if, but..
22  would have been different from — under the new 2z Q. Do you know whether Amezon.com sells
23 policy. 2z Resetia Stone products?
2& Q. Do you have z general understanding of how Z3 A. 1donY have 3 specific understanding that
Z5  thcy would be differen:? 10.36:32 25 thev do or they dont 1039:25
17 (Pages 62 to 63)
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i Q. In connestion with your experiment, did you 10:35:30 1 Q. Doyou have 2 general understanding? 10:42:15
2 ever look at -~ you or anyone on your stzff, to your z A. Nu, cther then i75 £ site that bought
3 knowledge, look at Amszon com's page to datermins if 3 Rosctia Stone's trademari: and appzars 2s 2 sponsared
4 they sell Rosetra Stone's products? 4 link here,
L A [ don't recall that we lookes up 2achof  10:32:47 5 Q. Are vou familier with the term 10:42:45
6  these links; | don'tyecall thet §  “zifliates"?
7 Q. The next — before we mave on, earlicr we 7 A Tvehzarc that word
8 talked about types of sponsored links and I believe B Q. Have you heard thet word in connection with
9 pne category you identified was compatitors. g2 thic lawsuit?
10 Do you recall that? 10:40:16 it A. Tdont belicve [ have, no. 10:43:00
11 MR ROSS: just object again 2s misstating 21 Q. Have you heard of companics that pay other
12 his eriier testimony. 12 companiesto drive traffic ¢ their website?
i3 THE WITNESS: [ understand that some kinds o A Theve e general understanding of the
14  of sponsored links are competitors. 15 conceptIthink you're referring to.
15 BY MS. CARUSO: 10:40:27 15 Q. Do you know whethes any of the sponsored  10:41:22
i86 Q. Do you understand Amazon.comlo bea 16  links in these stress stimulus ere to affiliat=s?
17  competitor? 17 MR. ROSS: Affilistes of RosestaStane.com?
is A_ F'm not sure technically in what regard you 18 MS. CARUSO: Yes.
1%  mean. 19 THE WITNESS: Tdon't have 2 specific
20 Q. Idon't mean technically in any regard 10:40:43 20 undersanding of wha: any of this particular group's 10:43:37
21 other than the regard in which you mentionad 21 sponsored links is to Rosena Stone, other than
22 competitors carfier this moming. 22 havez gensrel undersmnding they should not have
23 A. Well, [ havea geaeral undecstanding that 23 purchased Rosena Stone's trodemark and appeared on
24  Rosets does not authorize or approve ur allow Z¢  thispage.
25  peoplewho resell it product to buy fis keyword.  10:41:08 | 25/
67 69
1 Soin that sense, it would not— it would appear  10:41:13 1 BY MS. CARUSO: 10:43:51
2 hers ax a compstitor to RosenzStone com's site. 2 Q. Soyou don't know whether Rosetia Stone
3 So if you're asking me does 3 products are 2vailable for sale on any of these
¢ Amazoncom/Rosetia Stone compste with 4 pages, these sponsored links, through these
5 RosetiaStone com, | would say my general 10:41:31 5 sponsorsd links? 10:44:09
&  understanding is that yes, because Rosetis Stone has 5 A. Yes, that's correct. 1 don't specifically
7 asied them not to buy the keyword. But do they seft 7 know for each link whather it says the product or
€  Rosena Stone's product, if they do, then, you know, 8  doesn't or whether it sells compeling products or
9 they are a reseller. So [vnderstand it that way. $ noL
10 Q. What's the basis of your understanding that 10:41:45 | 10 Q. Ard that's not relevant to your conclusion  10:44:19
11 Rosettz Stone has 2sked Amezzon not o use il 11 inthis case?
12 kevwords? 2 A. No, not in this case.
13 A. 1believe in the original conversations 13 Q. 1f you were to fearn that of the sponsored
1¢  about this case, you know, when I first—1 don't 1¢  links thzt appear in this test stimulus only one of
i5  recall if it was in a specific conversation with 2 10:41:58 15 them curently would qualify tobe returned asa  10:44:46 e
16  spesific lawyer or partl of that one group call [ was 15  search-resulis-sponsored fink now, would that affect
17  onbutthat] - [ asked are these — any of these 17  your opinion? :
i5  people euthorized to buy your keyword, and it was my ig A 1 don'tknow if it would or would not
19  understanding thatno, they were not. 18 Q. Would you nead mose information 10 meke
20 By “keyword,” | mean your rademarle, 10:42:14 20 that determination? 10:45:12
21 RoscnzStone. 21 A. Cenizinly that would be one thing [ would
22 Q. The next sponsored link is for Z2  want, is more information
23 CouponCactus.com. Do you have an understanding of 23 Q. What glse would you want 10 know to make i
2¢  what CouponCacrus_com is? Z¢  that determination?
25 A. No, 1 don't have 2 understanding. 10:42:32 28 A I'mnotcenzin that{ understand. The 104571
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1 izstand contol here is notover anyone of these  10:45:25 1 of those clements? 10:48:18
2 indivigual finks, per se. This is not 2 lawsuit 2 A. T guess 'm really not sure what you're
3 egainstone of the links, Is a Jawsuit about the 2 eslking me. All the test is designed to do is
4 information that generally appeass in the sponsored 4 messure the net confusion associated with thet set
5 arez yes. 10:45:42 5 of atibutes or characteristics of thatarea.  10:48:40
[ Q Mm-bmm 3 Q. Ifyou look at the dala tha's attached in
7 A And 5o we've chosen a tzst stmuli that T 7 Exhibit E - by the way, havs you —
& think s generally reflective of the search results B © MR ROSS: Excuse ms,
2 thatwe understond existed, And you're deseribing 8 BY MS.CARUSO:
i0  tomea situation where samehow thost are elly 10:45:57 | 10 Q. - attempted to code in any way the 10:49:03
11 different now than they would have been, bt ] have 11 open-end responses (o the dats?
12 not—1have noevidenceof that Thave just your 12 A, No formal coding exercise was done with
13 big general description of it 13  these verbatims.
24 So Lreadly dorit know haw T wouwid judge 14 Q. Areyou zware of zny informal coding
IS that 10:46:11 15  exercise thal was done with them? 10:49:28
ié Q. Okay. Tli tryto have this notbe 2 16 A No, not as —~ other than - by that, T just.
17  vague, general description, 17  simply mezan my loolking at them and getting a genera)
18 1£ the only sponsored link that sppeared in 18  understanding of the namre of the types of things
12 the st stimulus was an Amazon com-sponsored link, 12  that people brought up. So in thatsease, I suppose
20 doyou think that would have affected the results of 10:46:32 |20 therz is mental coding. 10:49:45
21 yourexperiment? 21 Q. Was there anything in the rasponses
22 A Well, [ can't say with 2 cortainty; but, 22 themselves, these open-end responses, found on pages
23 again, this goss to the issve of how many Jinks 23 1 through 234 of this Exhibit E?
24 there were. And [ guess what you're describing to 24 MR ROSS: Pagewhat sgain?
25 me is asituakion where there is just oncsponsored  10:46:58 |25/
71 73
1 link. 10:458:53 1 BY MS. CARUSO: 10:50:08
2 Is that what you're describing? 2 Q. There is two parts to ExhibitE. There is
3 Q. For purposes of this question, y=s. 3 anEO-pag:sccﬁmandihmZB—‘%-pag:s:cﬁm Sa
5 A And we chose this test stimuli beczuse that 4 what I'm talking about right now is the 234-page
5 isnot the circumstance that we generelly found, one 10:47:01 | 5 scction thet has the open-cod responses. 1B:50:21
& sponsured link. We found that generally there was 2 g Was there anything in any of thesc
7 couple on the top and several on the side. 7 rtesponses that affecizd your caloulation of
8 So I don't specifically know how that B confusion?
¢ chanze would zffect the net confusion that we found. ] MR_ROSS: Do youlknow what she is
10 [ don'thavea specific understanding. 10:47:17 - 10 rcfesring to i there? 10:50:34
31 Q. Sois it yowr understanding thet ap mztter 11 THE WITNESS: [ do, She isrefeming 10
12  whatthese ads szy, the very fact tha! there arc 1z thelast 200 pages. That's this section.
13 ads, that's what is caosing the confision? a3 MR. ROSS: This section?
i 4 | beliove, as we talked cerlier, there is e THE WITNESS: Right
i3 many smibutes fo this L-shaped-spensored eree. 104733 | 13 Sorry, what wes the question? 10:50:44
16 I¢s placement, thecolor of it the foststhatare 1§ BYMS.CARUSO:
7 imit the - generally the content of fheads. All 17 Q. Did any of the datz in this 234-page
12 thost anributss are part of what Google does 10 1€  section affect your celculation of confusion?
13 display that section. And the confusion T've said 18 . A_ N, for this study I did not rely on the
20 that we've identified is associzted with those -~ 10:47:56 2¢  verbatims o adjust or contribute to the caleulation 10:50:57
21 that section, not with 2ny just single elzment of 21 of the confusion.
22 thoss etmibutes that you have just dzscribed. 22 Q. What — | assume thet the date that's
23 Q. Is there anything about the data thal you 423 reflectsd here in this report resides electronically
2% collested that supponts that conclusion; that the 2¢  somewhere in your pffice; is that correct?
2% confusion is associated with the colection of 2ll  10:48:15 23 A | would have that understanding. 10:51:27
19 (Pages 70 to 73)
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1 Q. Do you have an underslanding of whether it 10:51:25 | 1 verbatim responses that were suggested, they just  10:55:07
2 isin an Excel spreadshet? 2 had no chuz about what we were trying 10 do, it
3 A 1 gencrally believe that's the form it's 3 would 2 rzise concem far us 2bout the overll
4 in 4 design of the research,
5 Q. All right 10:51:39 5 Se1think there is 5 number pfreesons to 10:55:18
6 A. 1alsa pencrally have an understanding that £  include that question; kowever, in that case, we
7 - itstwosheets. That's why it's two data sets. It 7 don'tuseitto actually adjust confiusion because of
8  came fo us as rwo separats things, 50 just tobe B  the way in which we've designed the experiment.
9 clear. 2 Q. Fareach respondent that was counted as
10 Q. Correct. Okay. 10:51:52 10 confused did you check to see that the respondent  10:55:43
11 We requested an electronic copy of this 11 had provided some reason for his or her response?
12 electronically. s that sormething —- [ assume that i2 A. We generallvlooked a1 that [don't
13 was not brosght today; is that right? 12 recall that we everdid a thing to make sure that
15 A Yesh, ] dida't heve an undzrstanding I wes 14 everyonc answered the why guestion for every link
15  supposed to have an electronic version withms=.  10:52:08 | 15 for which fhey — we evennally count them as 10:56:03
i6 Q. Okay. 16 confused.
17 MS. CARUSO: 'm going to mark as Exhibit 3 17 T don' recail that we ever — 1 didr't —
18  thenotce of deposition.. 18 1did nor specificafly do that specific checle. But
18 MR. ROSS: Thank you. 15  theywers asked th: question. We know that they
20 (Deposition Exhibit No. 3 wes marked for  10:52:45 234 wereasked il because of the way the programming in  10:56:17
21 identification) 21 the survey worked.
22 BY MS. CARUSO: 22 Q. Butit didn't matter if they answered it or
23 Q. Dr. Van Licre, have you seen Exhibit 3 23 oo}
24  before? 24 A Yesh well, first of 2lt, | don't have an
23 A. T don't believe T've cver seenthis. 10:53:18 25  understanding that there was any significant number 10:56:29
75 77
i Q. 1f you turn to page 4 of this notice, Item  10:53:25 1 of people that said 2 link was eithers Rosetta 1025631
2 3 requests "elecmonic versions of all dzta 2 Stons= company site or endorsed by Rosctte, then were
3 coliccted by you and included as data in your expert 3 asked the why and did not give an answer. 1
4 report” 4 don't— [ don't believe there is very much of that
i) Could we get a copy of that elecironic 105344 S inthedam ifilsinthere at2ll. But, 10:56:44
6  data? 6  secondly, for purposes of calculating confusion, we
7 A ] believe so. T don't understand legaBy 7 did pot use the verbatims.
3 how that works, but [ understend we have an B Q. Going back to the test stimulus, Exhibit D.
2 clestronic spresdsheet. & You were alking carlicr about the idea that in your
10 Q. All right Grest Thank you 10:53:56 1¢  opinion its all of the sponsared Imks together  10:57:09
i1 Given that none of the verbatims -- you 1 that causs confusion, noi ~ you didn't fook at it
12 didn" adjust the caleulation for any of the 12  onan ad-by-ad basis; is thar correct?
13 verbztims, why were they asked? 13 MR ROSS: Just going to object that
14 A. Weli, T think that iz these kinds of cases 14  misstates his prior testimony.
15  thereis a conple of reasons. One, the—itis  10:5422 15 BY WS CARUSO: 10:57:23
16  frequently suggested that you ask why os part of 16 Q. Dr. Van Liere, did you ook ar corfasion on
17  thesecases. And so, as a general undersianding, 17 an ad-by-ad basis?
18  lawyers often expect 1o sec it, the courts ofisn 1e A No, 1 did not caleulnts confusicn onan
19  expectiosseit i?  zd-by-nd basis,
20 So we do itin partso that the court hes  10:54:44 20 Q. 1f any one of these ads showed 2 very low  10:57:45
21 comfor: that we have done what they often ask for 21  confusios rate when looked at individually, for
22 endits— it's there. Second, it does provide me 22 example, zero or one percent, would that affest your
23 with 2 z=neral understanding fhat respondents appear 23 conclesicn in any wav?
24 toberzasonably understanding the exercise; that, 24 A Tbelieve I've stated, 2nd [ want to be
25 youlmow, to theexient that they would giveus  10:55:04 | 25 clearahout the neture of the expariment here. The  10:38:07
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1 experiment is testing the degres to which people are 10:58:09 | 1 " A Allthe facilities received thesame  11:01:14
2 confused about anything that appeared in this 2 compulcrand it wes e lapiop. 1 forget the exact
3 sponsored arez, in this case the six links. And sa 3 siznofthescreen
4 cumulstively they all contribute to the confusion ¢ Q. The coniro! eondition, how did youcome up
5 =ssociated with the sponsored links. 10:58:24 5  withthe echiz] pape that wes shownto peaple?  11:05:32
§ So some of those links may have kad more or 6 A Well, the set of arpanic istings thatare
7 lessonan individual basis, but the st was pot 7 onthis page should be iderdical to the listings on
E  about individual links; it was zbout the cumulative 6 the test stimuli, and then they simply were rendered
% confusion and net confusion associyed with the 2 10 fhe size of the paze that Google would have had
i0  sponmsored links. 10:58:40 10  if it kad been these. So it just looks like & 11:01:5%
11 Q. And so if a respondent chose any one of 11 Google search result.
12  these spansored links in response to the questions, 12 And just 10 be clear, these are printad
13 heor she was counted 2 confused? 12 portreit, but this isn't the dimensions they show up
1¢ £ 1think | agree with what you said, but 14 ontiecomp The comp ders them just
15 justlo be specific zbout the caleuladon, inthe  10:55:01 15  like 2 Google search would. 11:02:15
1E  fest, you were counted 2 confused if you thought 18 Q. Clesy.
37  any of these six sold Rosetta Stone company products 17 THE WITNESS: You imow whal? Iwonder if
LE  and/or believed that that site then look you to 2 18 wecan tske & quick brealc
15  Roseta Stone company website or was endossed by 19 MS. CARUSD: Thate fine.
20  Rosetia Stone 10:59:23 20 THE WITNESS: ['ve g0t 2 momings worth of 11:02:35
21 Q. Okay. And there were six opportunities in 21 coffee
22  thelest condition for someone (0 be confused on any 22 THE VIDEOGRAPHER: This is the end of Disc
23 given question? 23 No. | in the deposition of Mr. Ken Van Lige. We
24 A Yes 24 hzvebeenon the record 1 haur; 56 minutes. The
25 Q. Ifthere had been eight different 10:59:40 25  umeis 11:02 em. znd we are off the record, 11:02:47
79 gl
1  oppormunities in any specific question for someone  10:5%:44 | 1 (Reczss waken) 11:02:49
2 1obe confused, would you expect there to be a z THE VIDEOGRAPHER: This s the beginning of
3 higher confitsion number? 3 DiscNo. 2 in the depesition of Mr. Keat Van Licre.
4 A 1 dog't want 10 speculare what would happen 4  Thetmeis 11:12 am and we are back oa the
5 if wehad used four ortwo or eight or nins. We  10:59:56 5 wmeord 11:12:06
&  chosesix because this was generally reflective of & BYMS.CARUSO:
7  whatwe saw in the other kinds of searches, 2s i/ Q. Looking at the control condition page, the
8  opposed to what we s2id before, you know, just ong B second page of Exthibit D, is it your undersstanding
S o two versus ten or fifteen €  thatall of these namral Jinks 2ppear together on
10 Bat I don't know how the confusion would  11:00:13 10  anactual szarch-result page? 11:12.26
31 havemoved around based simply ou the count of them, 11 A Yes
12 which is the ettribute that you'rs cumrently 1z Q. In the course of any of the searchss that
i3  refemingio. 13  youhave done, not just for Rosetta Stones but any
is Q. inali your work as an expest, have you 14  Google sezrches, have you ever observed nwo
15 =scountered any sefoffacts by which themore 11:00:38 | 15 Wikipedia results on the sane search page? 11:12:56
1€  opporunity someonc i given to express confusion, 16 A. 1 don't recall 2 specific instance where it
17 the morlikely it is thoy will express confusion? 17  hashappened, but 1 beficve | have seen other
18 A Tdon't think I bave scen any reszarch of 18  sitations where the same word, you know, produces
1%  gwcherscter 19 rwo different parts of the entry in Wikipedia.
28 Q. Okay. Locking back a: the conwol, the  11:00:43 20 Q. Looking 21 these nanurl finks, do you have 11:13:33
21  nexipage of Exhibit D, this was the control that 21 anunderstanding of wiwt information is on the
22  was used in yous expzriment; right? 22  +websiles that any of them link to?
23 A Yes J4 23 A_ Notspecifically. | mean, obviously [ have
¢ Q. How hig of 2 computer screen was used in 24 the conteal that's on the links &s they exist herz
25  the cxperiments? 11:61:11 25 1wlook at, but 1didnot go o each one of these  11:13:55
21 (Pages 78 to 81)
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1 links to understand it more, 11:13:58 1 think sell Wikipzdia - seli Rosetta Stone sofiware, 11:17:07
2 Q. Soyoudidnt— did you go tothe 2 and so they identify soms subset of these. And then
3 Whkipedia link th=t szys, “Roseuz Stons Software.” 3 that subset, they're asked do they think thatis 2
4 the third link down? 4 Rosetta Stone company website and do they think
5 A I'may have, 1dont specificaliy recall  11:14:15 5 those links are endorsed by. 11:17:24
@  that]did or didny, ﬁ-.:t-soﬁzt‘smum.ﬂ. 6 You were counted ac confused in that
7 Q Doyourseall ever looking at & Wildipedia 7 exercise if you thought that any of the links other
E  entry for any fopic bafore? 2 than the first RosettaStone.com wes — first, sold
9 A Tthink Ive been on Wikipedia 2 few times. 9 the product, and then wvas the Rosetta Stone company
10 Q. Have you ever been presented with the  11:14:41 10 website. 11:17:43
11 oppormunity to purchase any products on Wikipedia? 11 Q. Clay.
1z A 1 don't recall specifically if — vou know, 12 & Ard you were counted 2s canfused on
13 how purchese warks relative to a commercial 13 “enddrsed” if you thought any of the other sites
14  Wikipzdie entry. 14 except Rosetiz Stone software was a site that sold
15 Q. Dayou have an understanding today 2sto  11:14:57 15 the produst and/or wes endorsed by. 11:1800
16  whether clicking on the Wikipadia entry for Rosetia 18 Q. Ckay.
17  Stone software, that web page would preseat en 17 A Sorthat is how we did the caleulation.
18  opporunity 1o purchase Rosetia Stone softwara? ls Q. Saoit's your undzrafanding that the R
18 A Well, es you say the word "opportunity” — 19 Suwone software Wikipediz site is endorsed by Rosettz
20 % just say agzin | know we had consumers who  11:15:22 20  Stone? 11:18:17
21 think i we go there it would provide 2 link 1 21 A That was my understanding.
22  RossmaStone.com, so therefore they sould purchase 22 Q. Vhat's the basis of that understanding?
23 the product som af logic. 22 A The — an issue that came up — has come up
24 So [ don't know exactly what you're asking, 24 before and came up in this case is whether Rosztz
25 butlhavean ding soms =maythink 11:1534 | 25 Stone, the company, contribules to ke content and  11:18:30
83 85
1 that 11:15:38 1 rzvizws the content of the Wikipedia entry about  11:15:34
2 Q. Right But I'm asking as the designer of 2 them, and that they do that and, therefore,
3 the survey, do you have an understanding of whether 3 essentially, they are endorsing the content in the
4 Rosztia Stone software was in fact available for 4 senscthat they are monitoring it and contributing
5  pwchase on Wikipediz? 11:15:47 5 wit 13:18:51
(] A 1 don't have a specific understanding one ] So we've treated that 2s a site that they
7 way or another about how purchasing Rosatta Stone 7 eadorse for purposes of celculating confusion.
E  software would worl relative to the Wikipedie entry; (- Q. Is that what "endors=" means to you,
% ldon'tknow. S  contributes to and monitors and reviews?
i0 Q. [understand. 11:16:07 10 A. Inthat interest, in that context, itie 1h1%:12
i1 I'm not asking, though, about how it works. 11  esseatially thet they are approving of it. And so
12 T'mjust asking if you know if Rosesta Stone 12 in thet sense, endorsement generally includes a
13 software could be purchased oa the Wikipedia pags. 12 notion of supponing or approving another party’s ~
14 A. ['m trying not to bevague. 14 work or activity, whatever it 5. That's my gensral .
i5 Q. I'll ask & different quastion. I1:16:26 1%  understanding of "endorssment™ 11:19:36
ig To your knowledge, does the Wikipedia page 1€ Q. So your general undarstanding of
i7  offer the opportunity to purchase from the Wikiped 17  “endorsement” is that & company SuppOns Of ZPProves
i€ websits Rosetta Stone sofiware? 15 znother party’s products?
18 A I don't know specifically. iz A Products, activities, whatever the specific
20 Q. How did you calcuiate confusion forthe  11:16:47 | 20 type of activity that's being 2sked about. 11:20:08
21  conwoi? 21 Q. Did any other respandents ask what
22 A. So, essentially, the respondent looks at 22 “endorsed” nmisans?
23 theconmol scresnshot znd then they'rs asked the « 533 A. Tden't receil that coming up 2= an itsue.
24 thres questions thal are in the study. So if they & cancem about that came up in the American
25  thought - first they were asked which sites do they 11:17:01 | 25  Airlinzs cese as well, end ss we aliended o it o 11:20:49
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1 meke sure that there wasn't 2 concem with 11:20:53 1 Q. Right 11:23:17
2 erdotsement and thal — yau know, people were 2 A. =~ znd then szid it was endorsed by, they
3 saying, "Well, what do you mean?" And I don't have 3 were not counted as confused.
4 zny reports that that was any kind of 2n issue, 4 Q. [f the Wikipedia site doesn't actually sefl
5 Peopledid the exercise. You have seen the answers  11:21:05 £ Roscits Stone sufrware, weren't the respondents in - 11:23:29
6 they gave and they seem to genzrelly have undersiod £  factconfised?
i 7 _A I'mrying 1 think through what you have
B Q. When you say you attended to the issus in §  justaskedme, so et me just think for a second,
9 American Airlines, how did the issue present itseif 3 T don't know with a certainty if the
10 there? 11:21:19 10  Rosctia Stone sofrware site sells or doesntsell  11:24:15
5 = A, Well, 1 think in that case, a5 weil, the 11 it but the— if a respondent belicved that that
12 question was raised: “What's meant by 12 wasone of the sites thet sald it and then we asked
13 “endorsement? 13 them "And does Rossttz Stone endorse it and they
14 Q. Right 14 s2id, "Yes, Rosetia Stone endorsed it™ they were
15 A. And so we've in this case made sure we also 11:21:28 15 ot considered confused. 12:24:34
18  were premy sure consumers had a reasonzble 16 Q. But if the site doesn'tin fact sell it,
17 undersmnding what endorsement wes and atiended to 17 their belie that it was sold was mistaleen; right?
18 whether we heard people seying, Well, [ don't 1¢ A, If the consumer understood it sold the
3% undersiand what that word means, and we never had 1%  product — well, [ want 1o be careful with that
20 thet feedback 8o [ don't have 2 pensral 11:21:41 20 inrerpretation because — you're saying to assume 112525
21 undersanding thet people didn't understand the ward 2% that they do not sell the product and = consume:
22 inthe question, 22 seysthey do - it doss sell the product —
23 Q Were the respandents invited to ask 23 Q. Right
24 questions of the imterviewess if they didn't 24 A. — are they confised?
25  urderstand any of the questions that they were 1121:53 25 Q. Yes 1125:56
87 89
1 asked? 11:221:55 1 A By the definition as we used itinthis  11:25:57
2 A Idon' recall specificelly if thersis e 2 _study, they were not canfused if they thought it was
2 probe for that or 2 stetement for thal in the 3 endorsed by.
¢ interview instructions, but certainly @ the extent 4 1 guess ] would have to think about whether
S that they dosf understand the questions, 11:22:05 5  theway inwhich you've formulated it, whether1  11:26:09
€  respondents will oftex saythat. So ifwe were &  would count that 2s confusion ornot. T'd kave to
7 guingto— ifit wes major problem, we would have 7 think 2bout thal,
8  heard aboutit 5 Q. When you say the way thal corfitsion was
g Q. Okzy. If somzonc had asked, "What do you % defined in this study they weren't confused —
10  mezn by'endorsement™ what would th=y have been  11:22:21 | 10 A Well, let me just clanify - 11:26:27
11 wi? 11 Q. Yss.
iz MR ROSS: I'm going t abjest thet that's 12 A. - oot part of why this is concerning me.
13z hypothetical question, if [ beard it right 13 Q. Yes
12 THE WITNESS: I'd have 1o lock back and see 14 A In the test simudi, we don't count vou as
15 ifwe have & specific wording in these insructions  11:22:35 15  confused ii you belicve one of these sponsored finks 11:26:37
I8  forthet Soifyouwantme to, Il ook back 16  sellsthe product. We don't use that a5 the basis.
17 BY MS.CARUSO: 17  So wewould not went 1o uss that as the basis in the
12 Q You could Joak back &t lunch parhaps. 18  conirol. Even though, just 2s you described, in
i9 A Okzy. 15  fact, some of these may not sell the product. So
20 Q Sain ing confusion, if said  11:22:57 20  from a painl of view of creating net confusion, we  11:26:56
21 thar the Rosettz Stone softwars site was endorsed by 21 want to use the same rule in the test es we use in
€2 Rogera Stons, they wers not count 2s confused; 22  thecontral
23  conect] 22 So if] was 10 use the rule 25 you just
2¢ A. Yeah justio beclezr, if they said it 24 described it in the control, then Tshould have
25 sold theproduct - 11:23:15 25  calculzted confusion in the test st the — onthe  11:27:11
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1 fst question, rather than nsing it justesa 112718 i - thafsdescribed: "A Sysedmin's Unixersal 11:30:24
2 filter question 2 Translzter (Rosefta Stone) or what do they cell that
a Q. Mm-hmm 3 inthirworld? Contributions and correct
4 A. So that's what's causing me a0 issue about 4 gratefully acceped *
S thinking it trough It's not justsimply thekand 11:27.25 | 5 1f that same link appeared in the 11:30:41
6  of what you have said about this one link and what €  adventise- ~ in the sponsored-iink section, you
7  makes sense ornot [t has to do with the design of 7 would be interested in determining whether or not it
&  the whole experiment . E  Wasceusing confusion; right? r
9 Q. What wes the purpose in asking the filter L] A. Well, you're esking me about 2 specific
10 guestion? 11:2738 10  linkand I'mnot sure howl would answerthat The 11:31:07
11 A. We were interested in having them focus on 11 tesiis selup lo compare lhe sponsored-link zrea —
i thet set of links that they thought had a commercial 12  the confision g d by the sp d-link
13 interest im therm as opposed to anifact sites, for, 12 ans—
s cxumple, 14 Q. Right
is Q. In the anifect sites you referio e 11:28:62 15 A — using the question sequence we've asked, [1:31:17
16  sitesdealing with the actual Rosetta Stone? 16  and netting out of it the confusion that is created
17 A Yeah, things [ike that. 17 by the nature of th= experiment we did, by peaple’s
18 Q. Right 18  general misunderstandings about the web and how it
19 Because Rogeria Stone is not just 2 i9  works, what listings ara or aren', all these.
20  tademark run by the plaintiff; itisa wordthat  11:28:13 | 20 various anributes that are not part of the 2ction  11:31:36
f 21 has independent meaning in the rest of the world, 21 and, therefore, are not considered infringing
' 22  comect? 22 So just as we talked about there is many
23 A. Well, Rosetia Stone as thing is a thing. 23 clements of the sponsored area that might be
24 Q. Right 28 contributing to why a person wes confused, the same
25 A. There is z thing called the "Rosetta 11:28:25 25  would bz ug in the organic fistings. Youknow, 11:31:49
21 o3
1 Stone," yes, 11:28:27 1 some people sce the word “Rosetta Stone” inafl the 11:31:53
2 Q. In these natural links, you didn't — for 2 listings and that kas an impact. Some maybe respand
3 purposes of the exqperiment, you weren't concerned 3 10 the order. Some may respond to the text or URLs.
4 with any — identifying ¢ infringinz any of the 4 All those things you mentioned before about here
S namral links; right? 11:28:45 5  (indicating) are at work here (indicating), but here 11:32:07
3 A That's correct, the natural ororganic 6  they're noninfringing.
7 listings are not at issue in this case. 7 So what we're Irying to measure is the
] Q. All right 8 confusion associsted with 2 noninftinging word,
9 A That's my understanding. 3 which is what this does, 2nd subtract that with the
io Q. Does it ppesr 1o yau that any of the other 11:20:11 10  infringing part of the control. 11:32:26
11 peturel finks are for commercial products other than 11 And there was, as you know from the repart,
12 thetop link for Rosztia Stone? 12 significant confusion in both pieces; sa it's not
i3 A Well, you're asking me 2s though what [ 13 that this genersted no confirsion.
14 perceive and what matrsred is what did the consumears 14 Q. Right .
1 in the test pereeive, and certainly many did think 11:2937 | 18 A Thereisstill confusion a5 weeskedthe  11:32:35 b
16  somsof these sold the product 16  questions. "
3 17 Q. When you say that they thought tha: these 1T Q. Right
| 18 sites sold the produc:, you mean the Roscttz Stons is A Se we're nering out that genera! coafision
: 18 language software? 19  people have, which came for a variety of reasons, no
2 A. Yes, their responses to that first quastion 11:29:58 20 oncof waich [ understand Fm supposed 1o 11324
Z1  inthescquence. 21 specifically sort our If's the genersl confision
iz Q. Right. 22 Fomall those sfiributes in 2 noninfringing warld
i3 Se if, for example, thic -- one, two, 23 compered o the confusion with the aliegedly
2% thuee, four, five -- six links down, right in the 24 nSinging parl of the world.
25  middle, there is "Rosetts Stone for UNIAL® And  11:3020 § 23 Q Haveyos campared the sponsared kinksthat 11:32:58
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1 appeared to the naturzl links in the test condition  11:33:03 1 attentionto the sponsored arca. That we feelis  11:35:42
2 wdetermine if thess were any other attributes 2 inapproprizie.
3 orher than their placement as sponsored links that -} So they don't imow that we cars about
4 mightaccount for the level of confusion betwezn the 4  spansored. They just know we're interesied in what
5 lgsling control conditions? 11:33:17 5  they think about that whole page. So we collect the 11:35:52
s MR_ROSS: Could you just read that back €  datz onthe organic lisings, which you have, and
7 again? 7  thenwedoithere.
B {Whereupon the reporter read the record 25 B But we wouldn't do anything to Jook at that
9 follows: S data relative to the data in the contral, Is that
10 "Question; Have you compared the sponsored 113320 | 10 whal you're asking me? No. Again, 'm confused - 11:36:08
11 {inks that appeared to the natural finks in 11 Q. No.
i2 the test condition 1o determine if there 12 A ~ zbout what vou're really askdng me, s0
13 were any other artributes other than their 13 Tmsomy.
14 placement as sponsored finks that might i4 Q. No, I'm not 2sking zbout the data. I'm
15 sccount for the level of confusion between  11:33:20 15  askingabout just loaking et the links themselves, 11:36:17
18 testing control conditions?™) 15  compaiing the organic links to the sponsored links.
17 " MS. CARUSQ: I'li ask z different question. 17 Ifsmy undecslanding that what you've tried to do
18 THE WITNESS: Okay. 18 ishave @ control such thar the only thing that will
15 BY MS. CARUSC: 18 drive confusion, net confusion, will be the
20 Q. Comparing the natural links to the 11:33:48 20  placement of the sponsored links. 11:36 4%
21 spansored links, have you looked 10 ses whether 21 A Well, just io be clear, it's not just
22  there are any awibutes of the sponsorsd link, the 22 placement—
23 content of the sponsared links, that differs from 23 Q. And appearance —
24 the content or any of the other attributes of the 24 A --all the clements of sponsoredness —
25  patural links thet might account for the confusion, 11:34:16 25 Q. - font sizes — 11:36:535
95 97
1  the netconfusion that yoo ideatified, aside from  11:34:24 1 A Right 11:36:58
2 thsir placement as sponsored finks? 2 Q. Right Yes.
3 A I'll answer this way. [ do not understand 3 So wha! I'm intarested in is whether there
4 your question. 4 isasything else abou: comparing these two sets of
5 Q. Allright 11:34:46 5 links that might account for net confusion. 11:37:09
6 A. [ mean, the 1est issetup 1o test in € A. lionow you have something in your mind or
7 aggregate the confusion ssociated with the 7 youwouldn't ask me that guestion, but, quite
€  sponsored zrea i the test condition and the geasral 2 honesily, [don't — sure there are slight
S background confusion associated with search results % differences in the way these are presented (o ths
10  in2noninfringing world in the control condition.  11:35:02 | 10 consumer, bur thar wounldn't have — we only count=d  11:37:28
11  Both those are 2 range of sets of atiributes. il youazs coafused if you answeied our guestions =
12 The— 12 certain wav with regard to the sponsored arca.
1 Q. P'm sorry te interrupt you, but this 13 So 'm vl sure how that has anything to do
14  think will help clarify what [ am afier. 14 withon the test page what they ~ you kmow, whzt
15 A Allnght 11:35:15 1S  the look or fesi of the organic listings was other  11:37:84
i6 Q. You're te'king about the range of’ 16  thanwe rendered them the way they would be rendered
17 ztributes? 17  inasearchresult and then we did thet here 2s
18 A. Right 18 well
i9 Q. What ] want toknow is: Do you view those 18 Q. Okzy. IMlask e different question.
20  range of amributes to be cqual as between the 11:35:20 {20 MR. ROSS: Before we goon, can [ just— 11:37:56
21  patwal results end the sponsored-lini results? 21 forclarity of the record, ean we ag;er, Margret,
zz A Well, again, I'm not sure ~ the arganic 22  vouandl, thet ~ bscawss vou guys erc using
23 listings in the control section — I mean in the 23 cerizin words 2 different way, that "natural” links
24  t=st condition, we asked the respondent to ook at 24 and “orgamc” links mean the exact same thing?
25  all the links because we don't wanl o draw their  11:35:40 | 25 MS. CARUSQ: Yes. 11:38;09
25 (Pages 94 10 97)
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25 MR. ROSS: Okay. Good 11:38:09 1 - endorsement confusion, And thet westruein this  11:40:51
2 THE WITNESS: 1can agree to that if you 2 cesz2swell, that in part the complaint was —
3 can 2 includzd both, so that's why we asiced it.
i BY MS, CARUSO: 4 Q. Okay. Do you believe that consumess have 2
5 Q. Yss 11:38:13 5  generzl understanding that companiss that sell  15:41:17
3 A Okay. 6 particular trademnark owner's products are effilisted
7 Q. And1will try— your prefened term is 7 with that company in some way?
g  “organic” links? 8 A First of 2!, when you say "consumers,” [
2 A 1 think I typically refer 1o them that way, 8 just want lo be careful. Sometimes that's
10 but— 11:38:22 10  understood to mean all consumers, when in fact— | 11:¢1:55
11 MR. RDSS: I think — ] just want to say, | 11 mean, our whole business is (o figure out that
12  think the record was clzar, but I want il to be 12 different consumers think differently. So I'd want
13  ciystal clear that you guys were talking apples o 13 tobe careful not o say anything [ said was
14  apples and that's the only reeson [ said that. 1¢  about —was necessarily meant to mean all consumers
15 Thanks. 11:38:34 15  aretharvay. 11:42:07
16 BY MS. CARUSO: 16 Q. Okey.
3 Iy | Q. Is there anything about the conlent of the 17 A So now, what is it 2bout congumers vou were
1&  links that you tnink can increase net confusion? 18  askingagain?
19 A, Well, justto be clear, when you szy “net 18 [ just want 1o make clear that maybe some
20  confusion,” you're talking about the differznce 11:39:02 [ 20 consumers think that; dossn't mean that all 11:42:17
21 berwesn confission measured here (indicating) and 21  consumers do. I just want (o make sure we're clear
22  confusion measursd here (indicating). 22  onthat
23 Q. Right 23 Q. Whether they think that there is an
24 A. And certainly there are — the way in which ¢4  zffhation between a trademark owner and 2 company
25  organicor natural fistings are rendered is slightly 11:3%:1% | 25 that sells the tredemark owner's products. 11:42:28
99 101
1 different than the way in which sponsored links are 11:38:16 | 1 A 1 think same censumers would think that if 11:42:32
2 rendered, which is part of the way in which Geoglc's 2 acompary stlls another company’s producis, that
3 zdsystem woris. 3 there was — that that company had approved that in
4 Q. Right 4  Some scnse, yes.
3 A But thers is no differsnee betwesn the way  11:30:24 5 Q. Do you have a sense of how many people 11:42:45
€  they are rendered in the test versus the way they're 6 think that?
7  rendered in the control. So I'm not — again, [ 7 A As g gensral matier, [ don't heve s
B don't— it's kind of a design of the experiment B specific that 80 percent of people or 70 percent of
9  issue. I'mlost atreally what it is 'd be rying 9  people believe that 1 don'thave a specific number
10 o figare out flom your question. 11:39:20 in mind. 11:42:59
11 Q. Leave aside the issuc of net confusion. Do Q. isthers any data that you've collested in
12 you believe that the content of theliiks alicts § connection with this report fromm which you cbitid
13 consumer confusion? draw 2 conclusion &s to whether the consumer
i¢ A. Which links? universe, as you've defined them for this
is Q. Any link 11:39:59 experiment, belicves there is an affiliation berween 11:43:21
1e A Well, | cemtainly think the content is ons 16 prod or cormpanies that sell & tradi k owner's
17  of the conwibuting factors, as we've talked about, 17 products and the trademark: ovwuer?
1B intheway in which the sponsored links ere written ie A. 1 think this deta rnight give hints of that,
ie Q. Before the break we were talking 2bout your i2  butit would not be refiable for estimating that
20  understanding of the word "endorsed.” 11:40:33 20 percent, 11:43:40
21 By the way, why was il impanant 1o you to 21 Q. Why so?
22 ask the question about endorsement of consumers? 22 A Vell, 'm imagining that what you'rs
3 A Well, 25 2 general matier, in trademark 23 thinking is that the verbatims could he znalyzed and
24 infringement cases we're frequently usked 1o boih 24 looked st to see, well, what was the nature of the
25 look 2t source confusion and sponsorship or 11:40:47 | 25  re2s0ns for the endorsemest. 11:43:52
26 (Pages.98 to 101)
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1 But the reason — one of the reesonswe  11:43:53 T A. Tdon't think — [ dor't know theaverage  11:46:22
2 don'trely on those here is bacause the way in which 2 time, but T doa't understand it to be mare than, you
3 this experiment iz structured, besausz it's 2 kind 3 koow, 2 few — 2 fow minwies, you know, like thres-
4 of complicated exercise to first identify ail the 4 toeight-minute typs of an interview, but Td kave
5 links that you think sefi the product and then the 1 1:44:07 5 tocheck and get the exzcl understanding of the  11:46:34
&  links of those which ones you think ere Rosett & tme
7 Stone and then of those — of that group, which anes i/ Q. How would you chesk to determine that?
2 you think are endorssd, we don't ask afier eack link B -A. T guess I'would just heve o ask Sarzh to
2 why did you say thay, why did you say that It & check with the malls and sec what they weae telling
10 would just becoms such 2 burdensoms exercisz forthe 11:44:21 | 10 s it was tzking, roughly, per interview. Tmean, 11:4646
11 respondent 11 they have s gencrel undersianding of how long
i So we rely an the careful design of the 12 recruitess are in there becauso thoy're out
13 congol end the 1251 10 make that net conclasion. 13 recruiting and trying to fill their lab, but T don't
1¢  The whys are in there, as fve said before, but 14  kmow the exact number,
15  becauss the respondeats had time to look at the  11:44:37 15 Q. You didn't shserve any of the interviews? 11:46:58
15 websits, they've studied it now far their sslfing 16 A In this case, ] did not watch any of these
17 question, for each of the pizces of it, you would 7 pessonally.
12 vantio be cerefid. They have thought more about it 18 Q Did Sarah?
19  than would be in 2 nonmal test where you immediately 19 A 1don't know,
23 zskitright afier their a2nswer. 11:44:53 - 20 @ Do you know if there were field supervisors [1:47,08
21 And, secondly, ina cese like this, there 21 who observed the interviews?
22  zre 2 number of elements of the way in which the 22 A. Anc by that you mezn people who work for
23 sponsorzdnzss works that they might not think to 23 the facilities?
24 zniculate thar they themselves are unconsciously, 24 Q. Anyone really other than the interviewer
25  essentiaBy, responding to thats affecting them but 11:45:09 25  and the respondent. 11:47:23
103 105
i they woaldn't know to say that to you. 11:45:13 1 A. Yeah, Idon't know if its thespecific 114725
2 Sa, for example, the color yeliow, that Z  policyat the malls. [ mean, each interviewer had
3 color yellow mzy zctually be influencing people, vwe 3 ipdo practice interviews, so those were obssrved by
£ don'tknow. The— but the respondent themssives 4 asvpervisor. And ] —but ] dsn't know the extent
5 may neveraniculate, oh, because it wasinthe  11:45:27 5w which supsrvisors then watched themdo interviews 11:47:37
5 coloryellow. §  pestthosc first training interviews.
7 Q Mm-hmm. it} Q. How wese the respondents validated for
3 A And we do know that many psople do say B paricipation in the study?
% becususe it was the first listing. 9 A We qustused smndard procedures. So once
i Q How many people say that? 11:45:38 10  you finish screening, you goin do the axercise. At 11:48:07
11 A, Idon't remember. But & number say that 11 theend of the exercise, assuming you've complzisd
12 Butthatisn't lo say, then, that those that didn't 12 it and stayed in through the exercise, thefi youte
13 mention il weren't also influenced by the order. 13 asked for your name and your phone numbsr. You have
14 So in this case, vt very careful not to 14 1w provide fiat to got the incentive. And then =il
15 overrely on the verbatims. And, cenainly, if you 11:45:30 15  those numbers 2re calisd, and then with some number 11:48:23
15  werclo code them, asyou've described, 1 probably 16  ofanempts, Ithink we used 10, within, you know, 2
L7  would - well, ] don't want o offer 20 opnion 17  fewdays of when the interview was done. And these
18 without looking at such an anatysis, but my guess is 1B are preny smndard procedures.
1% 1wouldn't necessarily conseive of it as reliable is Q. How many people were screcned —
20 because of this issue of when the whys were asked  [1:46:09 | 20 A. I dontimow. 11:48:44
Z1  and the fact thal peopic zren't articulating 21 Q. — 1o participats?
22 evenything 22 Do you know whether nyons knows if that
z3 Q You talked about people studying the page 23 imformation i available?
2% number oftimes Howlong did the interviews take 2¢ A. Idos't know if anyons knows, !doubithat
I3 wcomplee? 11:4622 25  they do because normeliy they just reuse thase 11:49:02
27 (Pages 102 to 105)
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1 screening shects, sa 1 don't know. 11:45:G5 1 interview was terminated. 11:5%42
2 Q. But thev weren't asked 1o kesp rack of 2 Q. Right.
3 that information? 3 A Butl don't have an understanding that we
§ A T'msomy? 4 had people, you know, stop in the middle of the
5 Q. They weren't asked to keep track ofhow  11:42:12 5 actual survey. 11:51:48
6§  many pecple they were scresning? & Q. Going back to the time you spoke about the
7 A Notby us. . 7 average period of three 1o sight minutss, do you
g Q. The data in Exhibit E, it zppears at one B Fave any understanding of the longest tim it took :
g time 529 unique respondents. Was that your 2 anyoneto complete an intsrview?
10  understanding? 11:49:44 i A. No, 1 don't. 11:52:03
Il A. No. The ID numbers -« | don't have an il Q. Tnclaptops thas ware used o conduct the
12  understanding that the ID numbers are completely 12 survey, did they have timestamps on them by which
13 sequential. You know, you're acdng as though they 13 youcould recreate the dme?
14 asecounted from one 10 2 number. 14 A. 1 don't know.
15 Q. Mm-hmm. 11:50:04 15 Q. Were there instructions o the interviewers 11:32:2)
16 A. But, you know, it might bave been that 15 thatif 2 respondent went too fast or wo slow, 10
17 facility in Denver starts here and soon. They are ] Lerminate of 10 not count the response?
18  zlso assigned a number when they do the practice iB A No.
19  inlerviews. So that affects the comt There is ig Q. So there weren't any (ime limits on —
20  also people who screen outin — afier theyare  11:50:17 | 20 A Mot that  understand. 11:52:42
21 screened in the mall, they are reasked the screening 23 Q. Did you design vour survey to t=st dilution
2Z  questions in the intervicw, and there are some 22 inany way?
23 people that go out that way. 23 A. Twas notasked 10 address the dilution
28 So I forget exactly how those numbers work, 24 guestion.
25 but | think it would be incorrect to understand thet 11:50:31 | 25 Q. Do vou have an opinion ahout ditution?  11:33:14
107 ) 109
1 wehad 529 completsd interviews and then somehowe  11°50:34 | 1 A As | currently undecstand my assigneent,  11:53:17
2 hundred or something went away. 2 I'mnot being asked to provide opinions specificelly
3 Q. Right 3 ondilution.
¢ 4. Thats not my undesstanding. 4 Q. Do you think that the data in your report
5 Q. Allright SoTdlile to figue cutas  11:50:41 5 would sapport an opinion zbout dilution? 11:53:26
6  best [ can where they wenito along the way. And & A. T'haven't looked atthe deta with that
7 youveidentified the pumbers might not have besn 7  objective in mind, soT don't want to say that it
B sequential from facility to facility. Peaple were 28  doesordoesnot [wasn'taskedtodoit I
S rescreensd after the initiaf scresning; soms might 2 havent thought about it
10 have nat passed that suzcessive screening. 11:51:00 12 Q. But you didn't desien the study with the  11:53:42
11 Is th=re any other way you can think of i1 purpose of it serving 25 a basis for making o
12 that= 12 dilution opinfon?
13 A Hf they — if they in the validation calls 13 A Twasn't asked to design a dilution survey.
14 (hey didn't exist you know, they didn't validare. 12 [don'twen to say that the survey as it was done .
i5 Q. Right . VISL:43 1S wouldn't provide evidence of dilution because | [1:54:04
16 #. Those immediately come 1o mind. There 16  haven' Jooked at it that way yet
17  might bs other reasons, but I would havs 1o sk 17 Q. But you weren't thinking about dilution
18 zhout thet 18  when you designed the survey?
is Q. Arc'you gwers of many instences uf people 18 A. Notin any spesificway.
20 oot compleiing the survey, leaving during the 11:51:28 2 Q. Have you done dilution surveys before?  11:34:17
21 proce=ding? 21 A Tdon't recell & specific dilution case
22 A No, I don't think we had any where they 22  thatl - in which I've been disclosed as an expert
23 justgotup and l=ft becauss they didaft like it 23 Q. Do you have an understanding of how you
24 I would be if they ~ when they wen rescreensd, if 24 would go 2bout conducting & dilution survey?
25 they now did noi qualify, then essentielly the 11:51:38 25 A ] have a generzf understanding of diluton. 11:54:43
28 (Pages 106 to 109)
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1 Q. Whes that undzrstanding? 11:54:53 1 Tidependson which internet pansl you'reusing, it 11:58:32
2 A Estabiishing the extent to which the use of 2 depends on the nature of the way people were
3 the mark is harming or otherwise lacnishing the 3 scresned. I mean, there is 2 whole series of
4  mak And 50 a survey would be designed to examine 4 methodological things that kave lo be attended tom
§  the ext=nt to which the use — in whateves context  11:35:24 5 those surveys. 11:58:44
6 itwes, the use of the mark was causing some sort of 5 Q. Do you understand what z probabdity sample
7 tzmishment to the — whatever the senior mark — o 7 i
8 whatever the mark wes atissue. [have thatase C IR U0 L
& geserel understanding. 5 Q. Whatis it?
10 Q. Your survey didn't ask any questions about 11:35:46 19 A Wel, the term is generally used to refer  11:58:51
11 tzmishment, didi? .11 1o sfwations where you are drawing & random sampls
12 A No. iz ﬁmnapupﬁhﬁun,and,uammqumee.ymm
13 Q Why did you choase to do a mall-intercept 13  using probability sampling techniques. And it's
14  study as opposed to some other methodology for 14  ofica contrasted with nonprobability samples.
15  testing confusion? 11:56:18 15 Q. Was the experiment conducted herz a 11:59:10
18 A Well, I think in this cese, the primary 15 probability sample? '
17  reason is because that facilitates g=tiing the 17 A. Under the general rules and guidelines of
iB  consumer infrontof alaptop. And since the search 18  this kind of research, this would be considered 2
19 exercise was intended to be —'you know, was donz on 12  ponprobability sample, 2s is all mall research
20 acomputer, that was the most rezsonzble wey. And 11:56,33 | 20 genenlly. If there heppens 1o be —~ sometimesyou  11:59:24
21 mall research is widely accepted by the court, so 21 doirin amall when you have a list and you can
22 there wasn'tan issue about it being unigue or | 22 drawa random sample, but in these cases you are
23  nonsandard 23 essentielly using quotz sampling.
Z4 Q. Do you have znunderstending of how many 24 Q. What were the quoras here?
25 peaple use the internet ~ how many people whotse  11:56:48 | 25 A T'd have to look ot the documentation in  11:59:39
111 113
1 theintemet to do scarches use lapiops? 11:56:54 1 therepors, but basically it was fifty-fifty, men, |1:59:41
2 A 1 don't have & specific understanding of 2 women And ther [ belicve it was — well, ict's
3 that 3 justinok, ifthats alt right
4 Q. Were you interested in having people use 3 Q. Sure.
5 laptops as opposed to other types of computers for & 11:57:07 | 5 A, Tthink the report says the percents in 11:59:36
6  particular rezson? &  each the age categories.
7 A Primarily because the computers are 7 SoT'm referring 10 page 6 of my report,
8  programmed cenvally and then we send them out to’ 5 where it notes that 50 percent of the guota was
9  themalls Soit is somewhat simpler to use a 5 zsked to be between 18 and 35 vears of aze, 20
10  laptop for that than a desktop. 11:57:26 13  percent becween 35 and 44 years of age, and 30 12:00:27
11 Q. In an intemet survey, someoue could just 11 percent for thosz 45 vears and older.
12 use whatever computer they usually look af right? 12 So that was the basic quotes thet were
13 A Yes. 13  offered to each of the facilities.
14 Q. Did you consider doing an intemnet survey? 14 Q. Howdid you determine (hose?
is A I don't recall for this case that we 11:57:49 is A Again in the eariy stages of the - that  12:00:42
16  debaed using — doing it on the intemet. So [ 15  firstcall or two, we simply said we would have to
17  dog't recell that we did consider it here. [ have 17  have someundersanding of the distribution of
1B inthe past considered it, but not here. iE  people in this market And it's my understanding
18 Q. Haveyoudoneit in the past? 1%  that Sarzh had discussicns with somebody at Rosetia,
20 A 1don't went to cormment on eny work thats 11:58:13 | 20 and Rosetiz provided her with informationonthe  12:00:59
z confidential, but [ haven't put any internet surveys 21  demograpbic distmibutions and that's what we relied
22  inasrcporis ZZ  upon
23 Q. Do you believethat internet surveys ars {23 Q. Thne demogrephic distributions in that
24  inherendy invalid? 24 market?
25 A As with any survey procedurs, itdepends.  [1:5828 | 23 A Yes 12:01.10
29 (Pages 11010 113)
Veritext Corporate Services
800-567-8658 973-410-4040

5938




114 116
1 Q. And how is the merke: defined? 201:4) 1 A Yes 12:04:34
2 4. Basically, as Tve desenbed it in the z Q. [s that importaat to you?
3 report. I don't recall specifically if what they 3 A Yes.
4 pave us was the demogrephics for Roszttz buyers o 4 Q. Why is that?
5  thedemogrephics es gesoribed here. Solwenttobe 12:01:26 | 5 A Well, when you do this raszarch gensrally, 12:04:40
€  careful not to be unclearabout tha, but roughly 6  aconcem arises that if the consumer or the
7 thal 2ge distribution fit that market T interviewer — and wien vou are using
B Q. Do you think that the-- you drewa §  interviewers — undersiznds the purpose of the study
9  distinction hetween the Rosetta Stone buyers' age 9 intoo muek detail, that somehow they may bias or
10  dismibution and the distribution of the universe we 12:01:54 | 10 skew the sesult. So that's the rezson 12:05:00
11 rtalked zbout eariier, 13 double-blindness is generally a desired
12 Which of those universes did you think wes 12 chamacteristic in the study, is becausa then, you
13 approprizte for this experiment? 13 kuow, neither the interviewer nor the respondent —
14 A. Well, the univarse that we've defined for 4 and that's what "double-blind" means, that neither
15  this experiment is the relevant market as ['ve 12:0217 1 the interviswer nor the respondeat understands the  12:05:16
16  defined it for this experiment. The only caveat Fm basic purpase of the smff.
17  adding about the 2ge demographics is 1 don't know 17 Q. In this case, you view the bzsic purpose of
18  theextent 10 which the zge caiegories that were 18 the study as being what?
15  provided 10 us were specific W the relevant market 19 A_ Testing for the likelihood of confusion
20 2z wevedefined iL So P'd heve to find out. 120233 Z0  with regard to thoss sponsored links versus the  12:05:34
21 I don't have any reason to believe it's not 21  confrol condition.
22  basically the same distribution. z2 Q. Becausc it was pretty clear to the
23 Q. Right But you're not surezbout that. 23 interviewers that it was a survey about Roseta
24 Did you discuss with Rosetia Stone 2t 2l 24 Stone; right?
25  why just not using the market of Rosetia Stone 12:02:49 | 25 MR_ROSS: The question — the question,  12:05:50
115 137
1 huyers? 12:02:56 1 somry. Getting close to funchtime. Objection.  12:05:51
2 A | don't remember specifically that we 2 THE WITNESS; The specific interviewer who
3 discussed that, other than [ would have described to 3 it esked to do the Roscita Stone test will
4 them in terms of hove 1 would do this work, what 1 ¢ understand that that interview is being done by
S would likely view asthe relevant market, which  12:02:11 | 5 Rosetr Stone. Doesn't mean that they exe cemsin 12:06:09
€  would have been roughly as I've defined it bere. & itis Rosettz Stone, That's why, for example, we
7 Q. So there wes the age quotas, men and women. 7 ask whatall the brands you're familiar with are in
8 Did you talk ta Rasetta Stone about the €  the sereening and so on, because 10 them it lezds to
S distribution of men and women interested in feaming §  znunderstanding that maybe we're testing & whole
1D another language? 12:0333 10 language of software predusts; they just happened o 12:06.22
11 A. Yes. It wes my undersianding that both the 11 have goen 2 Roseta Stone os part of theds work.
12 ffty-Gfty on mensvamen and the age distributions | 12 Sothere is ways in which we intend to hide the
13 came from Rosena Swone. 13 intentto the interviewer 25 well,
14 Q. Do you recall who at Rosetta Stane, you or i BY MS CARUSO:
15  anyone from your team, wes talking 1o? 12:03:51 is Q. Okay. 12:06:35
18 A. Tdon't remember any namess of specific i& A. And this study has severa! of those things
17  people that we were on. 17 imit
18 Q. Do you remember their titles? 18 Q. When asking respondants which language
lg A ldoa't 1¥  programs or lanpuage rademarks they are aware of|
20 Q. The roles they played in the company? 12:04:04 28 did you consider asking tha 2s an open-ended 12:05:47
21 A. [don't remember if they were from fhe 21 question?
22 marke! research departiment, general counsel's 22 A Idonfirecall thal wedid. Our primary
23 offics; [ don't remembet any of that 22 poul there wes not to figure out whether any given
z4 Q. In your report, you emghasize that your 24 brand wes top-ofimind We simply wanted to kmowr if
25  stdy was double-biind; is that right? 12:0430 25 they wers awars of the brand we were going toask  12:07:06
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1  themtosearchon. 12:07:09 1 AFTERMODON SESSION
2 Q. And if they said yes, you essumed that they El
3 were in fact aware of the brand? 3 THE VIDEOGRAPHER: We are back on the
4 A. I'd have to look al the exact wording of ¢ crecordat 120pm. .
5 fthe question; but, ves, we gencrally assumed that  12:07:18 | 5 BY MS. CARUSO: 13:20:49
&  whatever answer they gave us, they were telling us € Q. Good aftemoan.
7 thetuth i b/ Back 10 the Exhibit D, Test and Control
£ Q. Have you ever in your experience doing §  Conditions. During the survey, thesz ware display=d
€ these studies had any reason to befieve that when §  onthe screen the entire time after the respondent
10  preseated with a listof possible chaices, people  12:07:33 |} 10 had entered in the Roseit= Stone query and pressed.  13:21:15
11 may sometimes say that they are familiar with them 11 enter; right?
12 even though they rmay not know exactly what they are? 12 A, Thet's correct.
i3 A. Well, [rofm time to time there are, you 13 Q@ So there wam't any memuory-test portion;
14  know, concamns about the way in which the study has 12 they were always jooking af the results when
15  created 2 form of that as demand characteristics;  12:07:51 | 15 answenng the questions? 13:21:30
16  thatis, they think a cerain answer is appropriats., 16 A Identimowthat they were alvays looking
5 57 But, again, remember, in this experiment, 17 i but they were there 1o be looked at.
18 1o whakever extent those exist, once a p2rson is in 18 Q. Do yout think that that zffacted the results
18  theroom, they are randomiy assigned 1o thetest or 12 inanyway?
the control condition. Sotheextenttowhich  12:08:11 20 A. Ithink in this instance I don't have  13:21:44
demand characteristics — you know, people saying 21 any - [ doa't have any reasen 1o believe it
they were aware of the brand when really they 22 bstantally eltered the confusion i a way that
weren't or things iike that, they are equally 23 could changs my conclusion, because, eszentially,
influsncing both the control condition and the 2 again, the contro! and the test bave the same
experimental condidon; thus, they sre netied out,  12:08:22 protocol. So if it raised it atittle or lowered it 13:22:02
119 121
1  which isthe purpose of thosz controls. But, ves, 12:08:26 1 25 an effect of the way the study was conducted, it 13:22:07
2 ['m generally aware that these are issues. 2 would hav=done it to bota. Sol don't believe it
3 MS. CARUSO: Temy, [had said 12:30 for 3 has any impact on my conclusions.
4 lunch, but this might be a good time to breal, 4 Q. Aliright Your conclusions ars based an
5 MR ROSS: Whatever is good foryou. Agree 12:0935 ( 5 theentry of "Rosetta Stone” 25 the search query;  13:22:31
€  togo off the record, whalever time it is. € right?
7 THE VIDEOGRAPHER: Off the record 2t 12:09 7 A. The test on which my conclusion is based
8 pm 8 used "Rosstia Stone™ as the t251 word in the s=arch,
2 (Lunch: recass taken) 9 yes
0 /N 10 Q. Does your conclusion extend to other 13:22:47
11 # 13 tredemarks? :
12 12 A, Well, first, l=t me clerify. OthorRosas
33 13 Stwone trademarks —
14 1% Q. Yes
15 15 A. — or other trademarks generaliv or —  13:23:07
1€ 16 Q. Docs it extend to other Rosetiz Stone
17 7 wademarks?
3 1B A [ don't have zny rezson ta believe that if
13 19  the search results were similar (o the s=arch
23 20  resulis as they would coms out for this tredemark  1323:19
23 21  search, thai the results would have been any
22 22  different But the result — but the — we tested
=3 23 "Ros=tiz Stone," the word.
24 2¢ Q. When you sey if the search results had been
25 25 =zny Giffersnt, what do you mean by that? 132335
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1 A Well, 1o the extent that if you entered in  13:23:39 1 . think thet your conclusion would apply 1o those 25 13:25:42
2 some other Rosetta Stone trademark and you got 2 well?
3 basically these same -- this is the kind of orgasic 3 A. [don'tknow, 1hzve never ever been askad
4 listings and the kind of sponsared links, then the ¢ todo exsctiy that exercise, 50 { don't know, 1
5 test would likely have produced the same basic 13:23:53 5 would have to see what it looked like 2nd see if [ 13:27:01
€  conclusion, 6  felt there was 2 reason why I could make that
7 Q. When you szy this kind of listing, what do 7 conclusion or not
£ youmean by that? What are the veriaus types of 8 - Q. Daesyour conclusion extend to the use of
g listings that yau categorize 2s this type? S  "Rosetta Stans" as & search query in combination of
10 A. Well, as 2 generz! rule, you know, these  13:24:10 10  other words; for example, if someans vwere to enter  13:27:21
11  samecompanies or URLs, these same types of 11  as ascarch guery "Amazen Rosetta Stone™7
12  companies and same rough inck and feel of them 12 A I'want to make sure 1 understand your
13 thet'sin the sponsored links, that sort of thing. 13 question [found a certain degres of netconfusion
14 Q. All right, Do you have any rezscn ta 4 when you scarch on "Rosettz Stone™ You're asking

15  believethat if you entered as 2 query “SharedTalk® 13:24:31 | 15 medoes that confusion extrapolate o the siwation  13:27:57
16  you would get similar arganic listings. 16  wherethey would have entered * Amazorn Rossna

L N R

17 A. [ don't have any specific reason to bzlieve 17  Stone'?

18 that you would or you would not; { don't know. bE:| Q. Right

i9 Q. Da you have an understanding of how organic ie A. Pvenot been asked to furm that apinion

20  scarch results are retumed? 13:25:00 20 and | haven't thought abowt it, so [ don't kmow es § 13:28:20

21 A. By that, I'm going to understand you fo 21 sithere today whether there would be reasons why

22 mean, you know, what's the underiying algorithm that 22 that would be a natura conclusion or why that would

ZZ  causes the first one that appears, thc sccond, the 23 justnot mek=sense. Jtwould likely depend, n

24 third and the fowrth, and what's on the next page 24 par, agein on, you know, to what extent the search

25  and the next page and noxt page. Tharswhatyou 13:25:19 | 25 resulls that come back lack in some sens= similarto 13:28:36
123 125

mean’ 132522 the search results that have baen tested. 13:28:40

Q. You can answer it (hat way.

A. That's not wimt you meant?

Q. We can san thare.

A_ Idon't want to say that [ haveary 13:25:29

Q. The conditions of your experimeat were
designed to replicate the condition of 2 person
who's looking for informaztion about the Roseta
Stons sofiware; is that corvect? 13:28:59

oom o~ gy s W ke

&  specific understanding of the details of how the THE WITNESS: Can you just read it back?
7 organi listing page-rank system works. T just (Whnzreupon the reporter read the record 2s
5  penersily understand that you know, it kas to do foliows;
9  with the exient to which the words in the pages thet "Question: The conditioas of your
10  sthinks to and how many other linkced pesesall is  13:25:47 10 experiment were designad Lo replicate the  13:28:19
11 calculated wgether in 2 way that canses them 1o i1 condition of 2 person who's looking for
12 come up in this order. [ just have that general 1z information about the Rosetta Stome——""
i3 understanding 13 software; is that corect?™)
ig Q. So with that geneszl understending, do you 1z THE WITNESS: Generally, ves. T just want
15  expectihatz search for "dypamic immersion® would 13:25:001 15 10 say that the software sounds like it's 13:29:27
16  produce similar ratural/organic results? 16  specifically a single product, but it could be the
I A Tweuld just say — I don't wanl (D say 17  services Rosetta would offer, something jike that.
38 thet[imow becsuse I don't know. Imeen, ! don't 1s But, in general, yes, there — the way it
12 lzow o the extent the these pages 2re here because 13 is setup, theyre searching for "Roseita Stone."
20 they had “Rasetz" in them would also showup 132623 |20 BY MS. CARUSO: 13:29:51
21  bscause they had "dynamic immersion” or whatever you 21 Q. Raoscita Stone the pleintiff?
22 szidinthem. [don%timow. So Iwouldet know for 22 A. The plaintiff, exactly.
23 certsin 23 Q. Do you have an understanding of how many
i9 Q. If I presenied ynu with Tiose searsh 2% people who entered the term “Rosesa Stone” were
25 rosulis, could you then deizimine whether ormot you 33:2636 | 25 actually looking for the plaintiff? 13:30:03
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1 A They all are, in the sense that the first  13:30:26 1 "Rosettz Stone” or just these who are looking for  13:33:29
2 question they're asked is which link or links, if 2 Rosetta Stone the company?
3 any, dothey think sells the Rosetia Stone products, 3 MR. ROSS: I'm going 1o object in that that
£ Sointhat sense, they've all been — I believe 4 calls for 2 legal conciusion and this witsess is not
5  every respondent would have in their mind Gt we  13-30:42 5 alawyer, i 13:33:40
6  arc nowtalking ebout Rosetiz Stone products and 6 THE WITNESS: Yeah, as you'veasked the
7 servicss : 7 question, it sounds like that's 2 legal issuc 2nd |
B Q. Right €  don't know how I would respond 1o that.
g I'm stepping away from the experiment for 2 2 BY MS.CARUSO:
10  moment and focusing on vour conclusion 25 itexists 13:30:53 | 10 Q. Very experienced expert. 13:33:51
11 aside from just the expzriment, and saying when 11 On the test condition, the majority of the
12 users of Google search engine type in the word 12 sp d links are cial sites, Inthe
13 “Rasstia Stone,” the words "Rosetzz Stone,”™ do you 13 orgenic results, they are not. Commercial in the
14 heve 2n undersmanding of how many of them are 14 sense of offering products. Does thar affect the
* | 15  looking for Roseta Stone the plaingfi? 133517 15 survey inany way? 13:34:39
16 A In the population of consumers who szarch 16 MR. ROSS: I'm poing 1o have 10 object 1o
17 ontheterm "Rosetts 'Stnac,' 1 don't havz any . | 17  tha: becausz it states 2 fact that's not in
1B specific knawledge of how ofien they entered that 18  evidence. What you have just stated is an incomect
15  becausc they were querying for the company. [dait 19  characterization,
20 heve that number. 1331042 20 You may answer ths question. 133532
21 Q. Would it affect your conclusion ifths 2 THE WITNESS: Sorry, now [I've forgot the
22 number of people who are querying "Roseits Stone® 22 question.
23 forthe actual Rosetta Stons — - {23 {Wherzupon the reporter read the record as
24 A. The artifact. 24 follows:
25 Q. Exaclly. 13:32:08 25 "Question: On the t=st condition, the  13:35:13
127 129
1 ~ significantly oumumbered the numper of 13:32:07 1 majority of the spansared links are 133513
2 people whoare searching for "Rosetia Stone” the 2 commercial sites. [n the organic results,
3 company? 3 they are not Commercial in the senee of
4 A Idor't think, a5 you've described the 4 offering products. Does that afTect the
5 situation, that that would alter my conclusion in  13:32.23 5 survey in any way1") 13:35:13
6  this case. 1 THE WITINESS: Asyou've phrasedit, it
7 Q. Why is that? 7 doesn't 2fiect the basic mezsurements and the
B A. The conclusion is that there is significant &  conclusion from those measurements because, you
S confusion over sowrce and endorsement of the 2 know, one is the world in which the afiegedly
10 sponsored Tinks in the relevant market or relevant  13:332337 | 30 infringing spansored links eppeas and oneis the  13:35:51
. 11 population s I've definsd it. And I've defined it i1 world in which - the noninfringing world, and that
12 aspeople who wers interested in Jeamning = foreign 12 e the character of those two, whatever that ratio
13 language who would look for information on leaming 13 of commercial 1o — and if this was a differsnl
14  that inthe fiture, who had used Google in the past 14  wademark, then maybs 2 different balsnce of those
15  year, or would use Google wn the futurs, andare  13:32:55 | 15  things would show up in the organic Bistings. This 13:38:09
16  aware of Roseiia Stone, which is admitedly 2 16 s just how this ons works.
L7 baudience of the population yoe described: &ll 7  BYMS.CARUSC:
18  searchers for Rosens Stone. 18 Q. Do you expect that if the tademark was —
18 Q. Right 1% thai was being seasched for was not ooe thai had 2
20 A. But the swdy was done (0 zddress the 1333:06 20 parale, :ndepend ing, youwauldhavea  13:36:22
21 subpart of that mariet that has the characteristics 21  different helance of eommercial and noncommereial
22 TIvedefined, and in that sub — in that market, the 22 siwes?
22 conclusion zpplies io that market. So... .23 A I don't know spacifically that [ was
zé Q. Do you think that 2 finding of infringemem 24 acmally — when [ said | wss thinking back to the
25  should b based on ell Google users who eater 13:3325 | 25 American Airlines case, whare when you searched on  [336:45
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“American Airlines,” basause American Airfines has 133551
5o many other kinds of links — bagzage links and
Red Carpet Club links and 5o on — their pag= was
fill=d with 2 bunch of swiT that has 2 somewat
different character than the page for thiscase.  13:37:08

So that's just simply wha: | meant, that
depending on the mark that's being searched on, you

132

[ mean, both of them might be slighty lower oz 13:4027
slightly Righer, you would eod up with the sam=net.
That's what | was rying to think through, and
dont know if vou would ead up with the sams pet
higher or lower; | don't know. 13:40:39
MS. CARUSO: The questioning thus far has
led me to think it would be uss full to bring 2

I O WO @ ) M & W N

E  mught gete different mix of these things. Butl camputer up and have you look a: some search-result
% don't have-any specific kind of rule of what causes pages. That will take me & few minutes to put
10 that or doesnt, 50... 1353722 1 togsther, 13:41:09
11 Q. Okay. Mzny of the results, the organic i So if you want to take 2 brezk. Idont
12 results here, appear o refer to Roseaa Stone the 12  wantto haveyou sitting around waiting Sol
13 meifect, 2s you've identified iz, such 2s, "Ancient i3 thirk -
14  Egyptien Culture” site, talking about this stans wes 14 MP. ROSS: We're mppy ¢ do this, but1
15  called the Rosztia Swone; “Phareohs Exhibition,”  13:37:49 15 wantyouto know it comesout of the sever hours.  13:41:21
16 fiading of the Rosetiz Ston=; “Mr. Dowling's Rossta 16 MS. CARUSO: !understand.
17  Sione Pagz,” talking about Freach soldiers 17 MR ROSS: Very good.
16  umearthing 2 great stane; the "Rosenz Swne”; 1 MS. CARUSO. It could be between 20 to 30
1%  “ResettaStone.com," which says, “The key that 18 minutes.
20  uolocked the mysteries that unlocked Egyptian 13:38:06 z0 MR ROSS: Okay. 13:41:30
21 hisroglyphic® Z1 THE WITNESS: 'msory, we're going to do
22 Ti Rosettz Stons ~ never mind that 22  juhere or 'm going to do it somewhere else?
23 question. z3 MS5.CARUSO: You're going to do it hers.
I your search was for "Kodak" do you 2 THE WITNESS: Okey. | understand

expect that you would have a differsnt mix of 13:38:27

[
&

THE VIDEOGRAPHER: Off the record 1 1:41  13:41:32

S PO

i3t

organic links versus sponsored linls than you doin  13:38:29
this Rosztiz Stone search?

A Treally don't know. Idon't know what
would happan if we scarched “Kodal®

~N o

133
pm. 13:41:41
(Pausz in the proc=edings)
THE VIDEOGRAPHER: This is the end of Tepe
No. 2 in the deposition of Mr. Kent Van Liere. We

3
4

5 Q. You can'i sey with any cermanty that it 133847 5  have been on the recard for 1 howr and 20 minutes on 13:42:34

6  would b2 the same type of balance as we have here] & thistspe. Thetimeis 1:42p.m. and we are off the

7 A. T'doa't know that it would or it would niot; T record,

8 1justdon't know. 8 {Recess taken)

3 Q. Doyou think it would 2ffect the resulls in s THE VIDEOGRAPHER: This is the beginning of
10  thiscase if more of the organic results were £3:39:13 Disc No. 3 inthe daposition of M. Kent Van Licre. 14:13:43
11 commercial sellers of Rosetia Stone producis? The time is 2:13 p.m. and we are back on the record.

12 A. idon'treally have @ basis to say with BY MS. CARUSC:

13 cerainty whether it would or it would not have Q. This moming we talk=d ahout other survays

14 affected thess results, that you had done. Arc youzware of any judicial

5 Q. What causes you ta hesitate sbout that ~ 13:39:52 criticisra nfany of those surveys? 34:14:03
15  question? A Is there a specific case you're interested

p i) A Well, | think what 1 wes thinking zbowt is inor—

12 thaf essentially the stady is 2bout net confusinrn 18 Q. Jus: generally to stan with,

19 Q. Mm-hmm, 13 A, Tiyou don't mind, I'm just going to look

20 A. And if you change the mix on thetesiof  13:40:06 20 gpthe cases anmy CV, 15:14:18
21  the organic listings, it would change them oa the 21 Q. Absolutely, help refresh yourself.

22z  contolzs well. So you would — essentially, 22 A There are 8 mumber of ceses. There is only

23 whatever rare of causing issues in here and here 23 two places where |can think of that the judge has

24 wild be netied out, whether vou would =nd up with ‘2% specifically referred to my work in 2n order.

25 the samc nex difference sven thoughons mighebe — 134024 | 25 Q. Olzy. Which are those? 141458
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1 A. In the Federal Trade Comamission versus  14:15:02 L sufficient people confused by the way in which the  14:18:34
2 Whole Foods Market case, [ was asked tn rehut 2 2 product was sold that there was nhove the 1010 15
3 swveysnd the judge ultimately sgresd with my 3 percen typical judiciat limit on actuzl confusion
4 zrpuments and szid he woulg give no weight 1o the 4 thatwes sctionable.
5 survey that the other side had putin. 14:15:1% 5 I'm just saying that penerally. [don't 14:18:54
3 And then in the Mary Kay case, the judze 6  remember that exactly, but that's my general
7 used the survey as parsof his summery for — his 7 recoliection.
£  ruling on 2 motion for summiary judgmient, but in that 2 'Q Did you agres with the court that some
S  case he noted a fine distinction in his % people's confusion seemedto arise just from the
10  understanding of "confusion,” and, 25 & consequence, 14:15:43 | 18 presence of the product? 14:19:12
11 |had tosubmit & second report. 1z A Tdon't recall that [ offered eny apinion
12 And these are the only two places that 12  inwhich I cither ngre=d or diszgread with the coun
13 Imowof where 2 judge hes specifically commented on 13 onthat issue,
14  my repon in s order and in neither case would | 14 Q. But sitting here today, what is your view?
15  describe them a¢ Yeriticism” = 14:16:00 S A Well, I did vinatthey esked me o doin  14:19:29
1§ Q. Ckey. 16 light of the judge's order, and then Ttumed in 2
17 A, — which ] think is the word you used. 17  report that said: Based on my understending of what
18 Q. The issue that the judge in Mary Kay 18  the judge's order is, here is what the rasult would
18  dentified with confusion, what was that? i9 be
20 A Without revievang the order, | don't 14:16:17 20 And | didn't a1 that time, and Tdon't  14:19:45
21 remember cxactly, but my general understanding, as | 21 think [ have sincs, formulated an opinion on whether
22  recall, was this: In that case, one of the defenses 22  ths judgewesright to make that fine distincticn or
23 was thatunder the First Sale Doctrine the defendant 23 not. We just did what he esked.
@4 hed the right to show the product. And the judgs, 24 Q. In this experiment, in this survey, did you
25  mresponding to that armument, made @ distinetion  14:16:41 25  attemptio distingmsh in amy way betwoen the 14:19:57
135 137
1 between confusion caused by the simple presenczof  14:1648 | 1 presence of the product on 2 website versus how it 14:20:00
2  the prodoct on the sitz versus confusion caused by 2 _is presend?
3 ths way in which the product was soid. And he — k] A By "this," you mzant the Rosettra Stons
% that was the basic issue. 4 case?
5 Q. Okay. How did your sscand sreport address  14:17:08 5 Q. Rosztta Stans, yes. 14:20:11
5  tha? 5 A. Theissue that was in that c2se is not an
7 A Well, in that particular case the judge 7 issue in this case, 5o | didn't have ~ I didp't
2  said as part of the order, that because the verbatim €  havean understanding that that was z relevant
& responses were included, that he could see thot some 9 sue
10  sespondents apprared to him o be confused by the  14:17.33 | iF Q. When you say that “issue,” you meanthe 142023
11 way inwhich (ho product was sold, while others, in 11 First Sule Doutrine?
i2 s opinian, were — their verbatim response had 1z A Yes, the First Sale Doctrine is — I'm just
13 ruggest=d it was more the simple presence of the 13 going to—I'm going to carrect that a lintle bit.
14  product 14  There was two issues ia ther case refated 1o the
13 56 he simply — well, I don't remember that 14:17:56 13 survey: the First Sale Doctrine and nominative fair  14:20:39
15  herequested 2 revised report, but he — the way in 16  use, or something like that. | dor't exactly
17 which it came forward, we were allowed to submit 2 17 remember how the judge reflectcd the distinction
18 sepont i which we szid, well, olay, based on the 18 betwesen these bwo, whether it was associated only
i8  yerbatims, we've grouped people into these two 1% with the First Sale Docmine or with both of those
20 categories that you, the judge, have identified.  14:18:18 25 two. Solwanttobe careful. I'mnot & lawyer and 14:20:56
21 Q. And what did that grouping show? 21 1don'%recall exactly how the judge talked about
a2 A | don't recall the specific like percent - 22 thetwo.
23 Q Right 23 ButIdidn't und=rstand hers in this case
2% A. — but, as [ penzrally recall it, even 2¢  that there was an issue of presenting & product
25 zfier you made this distinction, there wes still  14:18:31 25 under 2 First Sale Docirine right, which iswhat  14:21:11
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1 that cese was about 142114 1 . yates of confusion? 14:24:11
2 Q. Whas do you understand the First Sale z A. In severz! instances you've 2sked me ahaut
3 Doctrine ta mean? 3 single anributes, and this atribute happens to be
4 MR ROSS: As s layman; correct? ¢ whether they are & reseller of the product or not ~
5 MS. CARUSO: Yes, as ne'ssiting here and  1421:27 5 Q. Right 14:24:36
6  2ssomeone who responded to the courls concem € A - but other times we've talked sbout the
7 ehout that topic. ] 7 words that are in it and o on.
8 THE WITINESS: Well, in that cese, my € - Andl guess my general answer has to be [
3 general understanding was that once someone sails 2 9 don't know with certainty what would happen with one
10  brandsd product to someone else, that parson has the 14:21:43 | 10 of those individual things - 14:24:42
11 right to resell that product and use the brand when i1 Q. Right
12 they resell it; that is, you cart tell them they iz A. —unless all the other things were
3 can'iuse the brand. They already peid you for the 13 controlled.
14 produet with the brand on it So you have the right 14 And, in fact, they might all change at
15 toresell itand use the brand. 14:22:06 15 once. Saldon't have any specific hypothasis 14124:51
18 But — [ don't remember (he exact language, 16  about — or specific opinion about what each one of
17  bulunder the First Ssle Doctrine, you have the 17  theindividual pieces would have done. ] tested the
18 right W only use enough of the brend 1o identify 18 sponsored-link area against » noninfringing contiol,
15 the product, 2nd that you cannot wse the brand in ig Q. Thar's what Roserta Stone had asked you to
20  any way that creates 2 likelihood of confusion thar 14.22:24 20  locka? 14:25:10
21  the oniginel brand owner somehow endorses your 21 A. That's cormrect.
22 resale 22 Q. And that's what you did in American
2] So in the Mary Kay cese, the issue was they 23 Airlines?
24 were reselling Mary Kay's products, and so there was 24 A Ifby — just be clear. What is it you
25  aquestion about whether the way in which they were  14:22:43 | 2 think [ did in American Ajrlines that 'magresing  14:25:21
132 141
1 reselling it was causing confusion that there was an 14:22:45 1 w? 14:25:25
2 affiliation which would work egainst the Ficst Sale 2 Q. That you tested sponsored links gencrally
3 Doctrine. So that's my understanding. 3 - against 2 noninfringing control that did not iaclude
4 BY MS. CARUSO: 4 sponsored links.
5 Q. Doyou have an undersmnding whether in - 14:23:00 5 A That's correct 14:25:35
6  this case there are resellers of Rossfta Stons's 6 Q. In preparation for this depasition, did you
7 products who are advertising an Google? 7 talk to anyone about the depasition?
8 A. Tund d ffom the complaint that tere g A Yes. I'met with Terry for a little while
8  are— that the sponseced links may include §  yaSterday sfiernoon
10 companics that are reseliers, thet areresellers of 1422317 10 Q. And what did you all talk about? 14:25:52
11 their product, plus competitoss, thetare striclly 11 A Just generally, you know, my report,
12  compeiiiors, and that are unrelated to the whale 12 asically.
13 industry. lundersteod all these to be potentizlly i3 Q. 1asked you this at the outset this
14  paniesto the case. 14  moming. I'! zslcyou again Is there anything in
1= Q. And in this experiment you Gidniry o 142334 15  your report that you believe needs 1o be corrected  14:260%
16  distinguish=s among confusion relaed to any 16  asyou sit there right now?
17  category ofthose? 17 A. TI'm going to just take a minuie to skim
1B A. I by "catcgory of these” youmean those 18  threugh it end remind mysell
12  four linds of enfities — i9 Q. Sure, absclutely.
20 Q. Yes. 14:23:55 20 A Tdon't believe so. But let me just see if 14:26:27
21 A ~ that were in the complaint, no; the 2% inlight of your questions anything comes (o my
22 experimznt wasniot set up 1o test each of thoss 22  mind
23 types mdependently, or something like thet. 23 (Wimess reviswing document.}
2¢ Q. Do you believe that if you tesied czch of z4 1 befieve everything that's in ths report
25 those types independantly, they would have differing 14:2406 | 25 is whet it is and | belisve it's — T've represented 14:27:23
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1 itcomestly. 14:27:29 1 STATE OF CALIFORNIA )

2 MS. CARUSO: Thank you very much for your 2 55

32 timeincoming here. 3 COUNTY OF SANMATEQ )

4 MR_ROSS: 1 don't havz any questions. 4 I, CYNTHIA MANNING, CSR No. 7645, a

5 The witness reserves the right o review  14:27:42 5  Certified Shorthand Reporter of the State of

& and sign the deposition Transcript & California, do hereby cenify:

7 THE VIDEOGRAPHER: This is the end of the 7 Tha the foregoing procezdings were taken

g  deposition of Mr. Kent Van Liere, 8  before me at the time and place herein set forh;

9 We have bzen on the record for S0 minutes 9 that any witnesses in the forepoing procsedings,
10  onthittape. Thetimeis2:27 pm and we arcoff 1427:53 |10  prior to testifying, were placed under oath; that a
11 therecord 11 verbatim record of the proceedings was made by me
iz {Time noted: 2:27 p.m.) 12 using machine shorthand which was thereafier

ot
w
(=
W

transcribad unider my direction; further, that the
foregoing is an accurate transcription thereall
I further certify that I am neither
financizlly intzrested in the action, nor 2 relazive
or employee of any attorney of any of the partics,
IN WITNESS WHEREOF, I have this date

- R e e
TR N TS
el R
@ ~ O Wn

13 13  subscribed my name.
20 20
21 21 DATED:

W oaNN
aowoN
NN N
o T

CYNTHIA MANNING, CSR No. 7643

~
w
N
w

[
fury
w
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i DECLARATION UNGER PENALTY OFPERJURY | 1 INDEX
2 2 WEDNESDAY, JANUARY 13,2010
2 1, KENT. D. VAN LIERE, Pa.D., do herely 3
4 certify under penalty of perjury that I have read 4 WITNESS EXAMINATION
5 th= foregoing trenscript of my deposition taken on 5
§  January 13, 2010; that | have made such corrections 6 KENT.D. VAN LIERE, Fh.D.
7 asappear noted herein in ink, initizled by me; that 7 {Bv Ms. Caruso) 5
£ my testimony as contained herein, 2s corrected, is 8
9 e and correct =] il
0 10
11 DATED this day of 1%
12 2010, at , Califomiz. 12

(Lt

[T
i)
s

KENT. D. VAN LERE, PA.D.

KY OBD R bl e e et
WK S -l
NN RN
W N O WD W

[N
s

L
.
N
wm
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