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1 IN THE UNITED STATES DISTRICT COURT 

2 FOB THE EASTERN DISTRICT OF VIRGINIA 

3 ALEXANQRIA DIVISION 

4 - --000---

5 ROSETTA STONE LTD., 

6 P~aintiff, 

7 ilS. 

8 GOOGLE, INC . , 

9 
Defendant. 

10 - ---------------------- ---------

11 

12 

13 

Civil Action I-Jo . 
1:09cv736 
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2 4 

1 1 REDWOOD SHORES, CAUFORNlA; 

Z , WEDN""t:SDA Y, JANUARY 13, 201:1; 9:06 A.M. , , 
, I TIE: VIDEOGRAPHER.: Good rr.ernin&- Mj,tl-.-nc 

5 
, is Alex OW ofVcntext 09:06:30 

6 , Theda!!! 1O':1a.)' is JUlUat)' 13th,. 2010, and 

7 7 \he. tim:. is 9J16 a.m. 

6 
, Thil dtpOzition :s being hdd in tht oince 

• , ofQuin., Erninucl, loate.e lL SSS Twin Dolphin Drive, 

10 Vi~..d deposition. ofKEl'-fL D. V A.N 10 Rc::iwood Shora, ~ifDrni&. 09:06:45 

li LIERE. Ph.D.,la'i(en ;u 55S Twin DoIp.1ilit Drive, 11 Thecaption oflhi! c:.se is Rosetu. Stone. 

12 Redwood Sh~ Califomie.. commencin.g 119:06 LIn..., 12 'IIeBusGooglC., in the United SUl.tS Dinric.t Caurt 

" Wcd:lesday, Jl!Jluary 13, 201 0, befo~ Cynthia MaMing, 13 for the Eas'~ District of\rU'Pn~ Alexa!ldrit 

10 CSR No. 1645. .. OivisillJ'~ 

15 " Th:: nam~ Ilfthe wil1l:SS is Mr. Kent Van ~:O7:O3 

" 16 Lil:!c. 

" n At !hil time tnuns::l will idctltify 

18 " th:mie!v=; and !he parties !.hey ~eot, aller 

19 " wbich OUT coun reporter. Cynthia MMming or 

20 " VtriU:::d. wiU.swev the wiInels and we C2II plIc:eed. 09:01:1 J 

2! 2l MS. CARUSO: M~I Cuuso ofQlliM 

22 " Errwluel, rqns:ntir.g G()(Igle, [nc.. derendant. 

23 23 MS.GALVlN: Che.j'I Galvin, QUinil Erranucl, 

24 " l1:pIt:ScnUn: GoO&le, tnc. 

25 " Mit ROSS: Tuenec R.m:I. Crow:U &: Moring, 09:01:2S 

) 5 
, APPEARANCE Of CO'JNSEl: ! representing plainti~ Rosetta Stone., Ltd. 09:07:30 , 2 

3 ::OR PLAn-."T'IfF: 3 KENTO. VAN LIERE. Ph.D., , CrtOWEU.&.ldORING • having fust be:n duly sworn.. testified as 
; BY; TERfNCEP. ROSS,ESQ. 5 follows: 09:07:39 , 1001 Pe:llu)'tva.'1j1.A~\le. N.W. 6 

7 WuhiD!lor.. D.C. 2004·1595 7 EXAMiNATION , :lli2..62C5-tS • BY MS. CARUSO: , tro~weJl.altn • Q. Good morning. fw. Van Lim. 
10 10 A. Vm Lie<e. 09:01:4& 
II FOR OEFENDt.NT: 11 Q. Van Liere. 
12 QutNli EM.:.NUEL i.1RQU"H.}..RT OUVER &: HEDG~ U2 12 How Il!"<! you this morning? 

" BY: M_~GREf CARUSO, ESQ. 13 AFm<. 

" CHERYL GALVIN. ESQ. " Q.Good. 

15 55S TYlio Dolphin Drive, Suitt.560 15 Yot! understand tilt! you arc und::.r oath, 09:07:51 ,. Rc::iwO:ld Sh:;rt$, DJiromi1. 9.:;[-6S " sem::: as ifyOl! W'"~ in :a courtrOom? 
17 650. aol.~OOO 17 A... 100. 
lS mlI]fC:euvso@qui."IMlfIUluelwm 12 Q. SO thal we have a clean transcript. I ask 

" cli!l)llil\lYit\@:luinnemanll!;l.eom H tha.l you wait until I finish aski'lg my que5tio~ 
20 20 befere you suu:t an,sy,'Cling-. 09;08:01 I 
2! ALSO PRES~'T; 21 00 you understand that? 

22 Alu Ci~, Videognpher 22 A.. I do. 

2' 23 Q. And you npu to do that? 
21 24 A Ide. I 
25 25 Q. Goo~ 09:08:06 

2 (pages 2 to 5) I V ~ritext Corporate Services 
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6 8 

1 I Wlde."S"..an:f ynu've been deposed before - 09:CiS:01 1 A. I don'tspcci1icaliy re:zll if\¥(. do.. If 09:10:40 

2 A.. Yes. '2 we co, it ...... ould be. our !tandud engagem:ntlcncc. 
3 Q. _ is thaL c.arrcc.1 3 but I don't reeall it" I have thlt or not.. 

~ Soyou're (zmiliiT with the t)'p!S of .Ii Q. Yoa pr=pared a repo!1 in wnnection with 
5 qu:stions lawyers m:Jalry ask at the.beginni:'l8 of!. D9:08 :13 5 yourworkes3tlexpcrtinthismatter? 09:}O:52 

6 Ikyositil%) about wmhc.r you're I3.bng lII\y Ij A. I dii 

1 m::diation r\tJ1 nololl1 7 W.5. c.tAUSO; rd lib w mark as Exhibit I 

8 I don't mow ifyou'n:: usually asked tha! 8 a dot:t1ment entitlcd "El:pert Report oCRent Van 

!I que.st.~ buthavc you taken trrt m~cz:ion wilhin 9 Lierc..~ 

i 0 thdut14 how? !l9:O~:27 10 (Dc:position Exh;oit No. I was marl."ed for 09:11 :06 

11 A. No. 

12 Q. Okay. lUveyouevah=\aJfded? 

!3 A. No. 

1 ~ Q. Lees talk abM o&.c.r things Ihen. 

! £ v.i!h this cnst7 

l1 A. I don't recelilhe =ct d2~. but it "'~ 

:.! sometim: in probably January, Febnwyof2009. 

l!l Q. lJ.'ho did you $~ .... ilt; at mat time? 

~ 0 A. i beli~ I W2S initial.!yc:lntld:ed by 09:08:54 

'21 Tc:ny Ross. 

11 Iden1ification) 

12 BY MS. CARUSO: 

13 Q. Mr. Van UC!'e. do you re::ogniu: what" be:n 

14. marked 25 Exhibil I? 
lS A.. Ye!o Thillooks like the ~pol1lha!.l 09:11:4f 

1 Ii have turned in in this CIIlC. 

17 Q. All rigilt. Did you review any matmw in 

18 ::onr.eeJ.ian with preparing your report? 

19 A. Yes. 

2. 
21 

Q. Wha: Wefe those? 09:11:59 

22 

" ,. 
Q. Wha!.didyoudi.scusswilhhi:n1 22 

A. I've·· ! think 1 ha\'e identified the main 

OlIO in this report; bl,ll, b!.5ic;ally, it was [.~ 

t:Omplaim a."1CI ccrt2in gen:r..I treatises aboUl1h~e. 

kinds ofs1udic:s. Ilhink Itms: were t'lc I1'Ain 

things. 09:12:14 

A. l belicvchtjustliinp!)'indicltb:fthat 7.3 

rhr:J hd a ~ involving Rosr.:tlll Sbne in whi~ 24 

" they m~ netd ali\:e!ihGCd-o[-mnfusioil survey arid 09:09: 10 25 

1 zsb:d if I wa.s .. vaibble to do il 09;09:.14 

l. Q. AndwNtdid}'O~R}'? 

l A. Ycs. , , , 
Q. Have you W!Xked with Mr. Ross bef~1 

A. Yes. 09:09:21 

Q. U. wt.6t rMttus1 

7 

1 rd~-elOlooI:::atlhetpp"..ndixtoaJ;\finn D9: ll: l~ 

2 .~tm.~_11.'lyoth:r~i6edOCl.linenu, 
3 Q. Sun:. 

~ If you tum to E":lthibit B of this Uhib?. 1, 

5 docs thl.llisting oCt.Ivee it&mS rdlc:;t2l1 the !W:12:24 

6 !loJC\IInClt!S llw. you relied l:pDfl in prt.paring this 

1 A. nt u.'\denland th1t lIM: IMtttn thalare 7 repon7 
! conIidc.nt.ial, thai I y,un'l di= b=eaw: they ue 5 A. Thill's dl lhal I specifical'>' recall. 

i corJidUltial But8Sf2ruas:s~reltnvebee.'l ]} 

9 

10 cfu:las:d an::! boc.., used by Mr. Ross. it would be the 09:09:42 10 

Q. Tnecompltint, Ihe Refcrcnce Guid:;on 
Sun.-ey R::sa.tcl\ and sections fro:n MeC.rthyon 09:1 2:<!0 

11 Amuic.a.!1 Airlift::! venus Googlt: usc. 11 Tn!dema:-)-.:.~ is thatcorrc:::.? 

12 Q. Witl-.ool identit"Jifli the partiu ftl""the 12 A ~s eorre:t 

1 j: a:J:Ifid~al m.tt.en". Oowl1JllflYtimQ' him:)'OIl wo:\::cd 13 Q. Do yI!U"II5U2fiy rei)' 00 the Rerctenec Guide 

: ~ with "v. Ross in <I a).."IS".J!tin& ~ac.ity1 14 on Swvey ~::zrch tm.t you relied on in this 

15 A.. V.'ithMr. Ras:sspecifil2lly,ldon'tbtCNI 09:.10:06 15 m2tteJ? 09: n:oo 
l' l.!U.l thU"' ~ lIllY othe:l. 10 A. We fitquel"ldy - I fR.qucntly w: in th= 

11 Q. \\'l-~ 1bcJf: with L't)' other attxneyS al 11 woek I do ~ 1JuWc:I Ihil eslablm ce:tair. 

11 GilistIn, D= &. Cru1Wc? 1B g.:.ncnl standani!. for - for wmY. in this - in tl-Js 

l!l A. TileR. may hzve bt.en ~ 1In000cr two or l!i area orlruPltion, and Sheri Di~and"s chap,CI" is 

20 l!lIenu!Ietsinwhi::hr\l12$in~,(lh·cd. 09;10:15 20 onelhal_O"-...enuse. 09: 1):22 

21 Q. H~ve you WQf\o:.cd with ~y r ...... yas ill 21 Q. Is that also Inn: for Cha~le! 31 of 

22 IV.:. Ross's eurnn, ram, ern .... !:!! &. Mo.-i.'lg. before? 22 M:Cat1tty:ln TrJ:i::m1Mks a:ld Unfair Comp:tititln7 

13 A.. Not !hal rm i!\\-ateo!. 23 A. YtS. 

;: ~ Q. Do yo"J h:vc ~ wn!l.a\ retBinc:-z.g:c;.ment 24 Q. Is thcr: Uiythin£ in 1~lJse treatises. 

::;: 5 conoenung yOUl" 5eI"\1:t:! in lhis case? 09:10;).4 25 cht ptus llzi)'O\l <!~grec: with th~ you think is O::I:!:3? 
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10 

09:13:·H 

2 Mll ROSS: &...sed on hi! ~t ~I)'QI' 

3 do)'l:lu \\,"U\I him ID acruaUy go hlckand look at them 

~ 10 Do that.? 

5 MS. CARUSO: 8ased.cnhispr:sc:nl.m!frQI)'. 09:13:51 

6 TIE WITNESS: \\'ilhoul iool:ing at uc.~ one, 

., I wouldn't wt.'U to rtjll'efMt thaI] have reviev..erl 

, cadi 10 see iread! 5~lencc or each pesiLion Ltkm 

9 in u:os: ~ I tgrteordisagreewith. 
10 Cc-Wnly. Ih~ hive tene:ali=:l advice and 09:1":00 
11 JUidelinc:s. Indsometim~ those guidelines cpp.iyon~ 

12 sometimes m(;,)'dClll't. 

13 BY MS. CARUSO: 

14. Q. Sure. 

You niC~1l cRml review Ih05e do~'r.s. 09:14:10 

1 ~ 'When is the IBSl rim! you re:Mrnbcr lool:ill, u them? 

1; A Wen.I~ ~ claritY if you rr;2n ruding 

111 Ih!mco~to toYer or sirnpl~' having 1]lUlceG through 

19 pAm of them? 

20 Q. WhydOll'twetll:£both. 09:14:25 

21 A. I inu&ine its ~ ~ yeu (r mott sinu I 

:2 2 bve read them to\"CI' \.0 Q)va. 

2J J would szy rm>b:lbly in the 1:1.51 month I 

2 ( have Ioob:d atone 01: batt,)'tIu know, (or jim some 

25 prtiallarmue:twuloo1::inlfor. 09:14:41. 

II 

1 

2 

J 

< 

Q. now 2IR you tltilll compcm:ated in this 09:14:44 

, , 
, , , 

mnt=1 

A. By haulS. by time an(\ m3r~:11ls billine;~ 

Q. WhlfSYCUl'houri)'riltc? 

A. rorthisa.se,itst495a.nhOllr. 09:K51 
Q. 15 tha:. C~nll 'WOli(? ls there a ditfere.'lt 

me for testimony7 

A No.lh~'s my ra1e for all w:nY.. 

Q. a..~. Do you b::li::.ve thal this rqxlrt 

12 

1 didn'ldo? 09:15:59 

2 A No. 

3 Q. Gby. Exhibit A 10 yow JtpOtt hz..s some 

• biouaphi::al infomu.tion about )'OU. Did)'01J prepar~ 
S thisEmibitM 09:16:2(1 

6 A.. I beli~ so, yes. 
i Q. ls eYCI')1bing in it .. ea:l"llle? 

e A. I believ: !O,)t$. 

s Q. \Vbe:l.·sth~ IlSI time yOu updaied t.hi.;:? 
10 A. This vasion is dated 0cl0I:er 2009 U\d v.'U O~ 16:57 
11 the vmion that W2S wbmirted at th~ tinie my report 
12 was douc.. So there is probably a QewQ' veBion of 

13 this than this, but this is the one thai .... 'U 

14 Sl!bmiru:d with my report. 

15 Q. In tltt. ntwerv~ion. or not yet in the 09: 17:19 

16 n.ewtTv=rsion, ate t.\er=any pieces ofinfom;at.ion 

11 1h1! have bten a.rlded 10 this sinet Octob-..t 2Q09! 

18 A. 1 wculd hzve to check for sure. but 1 d"n', 

19 bdi:w. ro. I bdieve this is Up-to-dilt:. with 

20 rc.spc:c:l to th:.l itigation manen thel I've put in 09:1&:00 
21 re.po!'U or lc:stimony ilL 

22 Q. YMeill11C1\befoflh!.Amui~Assoeiltion 

2J of Public: Opinion Research? 

H A. lun. 

25 Q. How long ha\le}'Ou b=I a member of that 09:18:19 

1 

2 , 
, 
5 

• 
7 

• • 

orprUzation? 09:1&:11 

A. Well, oft' a.,d on since t ",,-as in gradlll!t! 

""",L 
Q. Haw do you bet.ome a member? • 

A Ju:;tsimplyj";n. 09:18:29 

Q. Okay. HAYe)'O'J hid any leadCfS"l\ip roles in 
that organintion'? 

A Not in the 1as1. five Of six }'e8-'3. I don't 

13 

10 

!l 

m~tsEUUbill ac:ma!dyreflectsyouropinion 09:15:12 10 

rec:U.l betkwhc:nl v.~ a profes.'IOr whether t 

actuallysa.1on any oftht:ireommittcc:s or things 09' 11\',46 

m .. oC tIw. I don't:-:all specific:ally. 

12 

inthi5~7 

A. Yes. 

13 Q. Sirting hell: tI)(!ay. is there!.ll)'thing ablul 

1 q it t,'nl. you think is inco."Tt::t thai you p!i.Il to 

l S dltl.uge7 09:15:26 

16 A. There h QO pU! f inlCnd to char,ge baud 

1., on my cum:nr. undcrsunCing. 

18 Q. b thee any additior.al \I.tlrlo: that you 2rC 

19 ~ntinuins to co in coanc.ction with your retention 

~ 0 in this !l".2ttC. laving urde lhis deposition? 09;15.40 

21 A. No. M this stage, !he only thing rve 

22 b= uked to do is do this report mil 2iI>'cu t. 
:2 3 thi! deposition. 

2 ~ Q. Esc there ar:y won: that yo!.! col\Sidered doing 

25 :;Jcon.,e::tionwi:hp~nglhisre;lor;,t,'2tyou 09:15:56 

J2 Q. You're also II. m=mber of the American 
1 J Statistical Organization? 

14 A. Tun. 

I!: Q. M ,en is the. mast rtcQ'lt time that yvu 09:18:51 

1 e joinc:d tba:? 
11 ... ~ Forthelll$1.~offrveorsiKY"..m:, 

18 somethi1lgli1a:that. 

19 Q. Howdo)'Oi.l~m!:amtmb:tofthe 

20 staJistica1association? 09:19:11 

2l A Again.,)'ou Simply join. 
22 Q. fIowdo)'OUdefin:yourl!feaof~-tise 

23 fhili relevant to this cue? 

2 i; A weu, 2S ~ ~tral manu ill litigation. 

25 I'musua1lymc:nc.JtozsanapertinsLIl\":)' 09;19:27 
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14 16 

! rcsea."Ch or 5a!J1?l.ing or statisticalllllaJ},sis. And 09: 19:31 1 Q. Weft; you Jetained on behalf of the 09:23:00 

2 in inldlecrual propcny matt!n l ike this, my 2 pleinti!f, tht tndem21t" O'''Tlel', in that ma!tCf7 

) e>cpc:rtisc is primJrily in conducting SUl'VC)'$ to 3 A I believe in thatcase f WM rdZ.ined by 

<4 ~ arc:lS of inreres1 to dat type. of 'il lLIiu. 

5 litigation. whk:b w~Llld illtlude likelihood of 09:19:46 5 Q. Do yell rec:all whether Lulu v.'U claiming 09:21: 15 

6 that Huh: v.u infringing its rights or Hulu was 

1 Q. Aiide from the 5I.II"'o"e}' thet you umdu~ in ; c!a:rning Ultt Lull! .... -u infringing its rights? 

e ccnnection with Ibis action, have you desi~ed 8 A. I qui l~ honestly dOli' remembC" the 

delail,. $G I don't ",-ant 10 :.y. 9 SUfVeys in eo:u:ection ",ith any other ttademari:: 9 

10 ir..fringeme:nt a(Uons involving coni'wion arising 09:20: 12 10 Q. In the.American Airlines action, when did 09:23:32 

you eond:lCl. t.~al SUNey'1 i 1 fitlm advertisir.g on UJ! intc:m!:li' 11 

12 A. Yes.. 12 A. l1r ~ Icpo:t., original etpert report. 

13 Q. Howmanytimesba~youconductcdsUT\'C)'S 

1 ~ lib: that? 

15 A .. With regard 10 mattu:s 1h1l1- where I hlYe 0920:30 

16 lK:en dUc\os:ed and. therefore. can:;llk about lh!:m, 

1 i Ilhink thCfeis ~or fOur on myCV. And thoro 

1.. 6 Ih~e would be same olhe:" additional numb« ofthosc 

loS studies, but 1 don't tnowtheaaa I:(lU!It.. 

2!) Q. Of the ones that h2:ve be.:n <fudo.sed, do 09:20:49 

2 1 you n:call the rwn'!S of '!bose c:asd? 

22 A. IfI c:tn I~ok 11 my cv -

2 J Q. Su~, zbsolUlcly. 

2.. A. - I think t can advise: yO\!.. 

25 Manm which involved in 5ome~'fIy i~es O~:21:1 1 

IS 

1 tUOCi!ed with lradcrruri:sand the_bprucmtion 09:2J: 14 

:2 oflhosc wooId include 1m Lulu a.se. the Am~can 

J Airiin=:s~. !he Ma."')' I~ w:e. Md to somede~~ 

.. !he RW Estate Disposition Ccfpo:-mion Ci:5t.. 

5 Q. Whendidyouconductthesu. ..... eyintheLu!u 09:21 :35 
, c:;U(!? 

1 A. ! don't ree:aJl spccific::alJy, bu:.lh" rcpon 

E i! dated October «2007. So it must ha~ b:en 

S sometime in 1hnfaD. .. ish p::riod of2007. 

:'0 Q. Wha.taboutlheftc:sintbatUlie~ 09:21:57 

11 aJlep to be eon.finin&? 

12 A. ! don'T r=JI the ddal.1s specific:;lIly; 

13 OuL in gc:I::r.Jl, ",'hal. r JK2lI is tha1 Ualu 

1.; En~ise.! was dajm~!hal Hulu T::clinolo&"f and 

:;5 lh!:ir ~ileHuluWl.5eonMi.~$ilni1a:rtoLulu. 09:22:17 

:. & Q. Did the S\:fVCy i,noh'e - you. Aid Ihcir 

11 ....-...bsite advertising? 

1 a A. T.oq wert two v.'dnrtes: 1.J.J1u.ar.n and 

1 S Hulu..com. So in that sens; it \I\M web-rclated.. 

20 Q. SOYOUTS\l!'VeycomparedthOSl"-twosites? 09:22:41 

21 A. rthedtod'l .... ithtbosetwo~e:s,r-s . 

22 

" ,. 
" 

Q. Did you fbd 'lr.a! th=: '\1,11$ confusion ill 

1hll.C2S(? 

.it. I don~ recall ::;;pc::.ifi~ly' I dar,' \\a'll: 

usa)'. 

13 in th:atOlle went in in May 0'1008. a:cOfdingfo my 

14 CV; So it must have been in thesprW&. essmtially, 

I S of200lI. 09:23:58 

1 6 Q. DcYWleallthesubjei:tmaneroftrn 

1"/ SUI'YC')I you t:Ondl.:eltd i:1 etlMt.e'.ion with liar UI..lUer'1 

18 A. ThcAmericsnAirlin~cue\.VaS~rimilt.r 

19 to this one. in w.v:h ,A.rncrican Airlines was 
2:> gentnl..!ly ~Iaiming that Coogle \\'a.$ conml:uting to 09:14:14 

:z 1 tradunMk inf.ingeroC\t by sdlir.g ir..s keyword; so it 

22 ",'CIS of the same ntrure. 

2 j Q. And .... hal did you artt:mp: to determine 

24. through)'Ollt Nrvq' and report i., thn ac60n7 

" 
17 

1 extenl lo whi::h &.ere 'Yo"l!: 1.Iikclihwd or actual 09:24:40 

2 CO:lfiuion, and. ~o~, an opinion oflikclilwod 

3 ohonfusion with legard to sponsored IinJcs. 
; Q. What did you find? 

S A.. I don't fecall the spe::iflC numbers, but 09:24:5<\ 

6 W:tItll1ly r {,,"nd that th~ wu net confusion 

"/ sugg:.stin& thlt eonsumen: were eanfuscd that the 

e spcn.<ored links 'Yo~le either Amerieu! AU1lnes 

~ web$ites or endoru:d by Ameri= AirliIl::'5. 

10 Q. Didth1tsurvcy in\'olveql.!~onstothe O~.l5: 16 

1 j fe:sponden1S specifically asting if Illey bcl.ieved 

12 !hlit the linlai W i' "''ere viewing were -c.odoned"7 

1 ~ Is that tht. word that was used In the 3UT\-ey7 

1 " .6,... I belie\'t so, yes. 

1 ~ Q. Do you rcall wbat ~Jly of the lpol\5'Ored 09:25:38 

15 links were in the sun':Y you I;Qndu::td for Amc:iCUI 

11 Airlin..--s in your lest s:imulus? 

1 e A. WtthO'A. locl:ing ba.c);; af Ittttai S!imuli, ! 

1 9. wtluldn't Want to from ~11 remanb::r ~ly ""bleb 

20 v.'U wbiclt. 09:25:53 

21 Q. 00 you r:m:mber wything abaur Lie ~ 

2:2 VIele th~ tompctiUlrs of A.'naiC2.!1 Airliflcs7 

2: J A. I'll g::n=nJly sa}' tb.t some would h~\"e 

:2.; tr..:n annpttitors, yt:S. 

25 Q. The MlI."Y K2Y case, wh~ was that survey 09.:26:10 
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• I. 

i. ,. 

18 20 

1 A. Idon'tsp~ifiwlyrecalloneinsun:::e O~:29:14 

2 \/oie'e I dd thaI, but pmmbly I have.. 

] [1[2008, so I believeitmun hl\t becJ\sotn~.l: :3 Q. All right. Do)'tlu r~ ever beLng 

~ during the lilt ftll of2001. .: confused about Lit re1ationship bctwcerl! sponsored 

) Q. Do you .... ..eali V,iu.t)'OUf opir:io<l was in Ih!! 09:26:¢1 S link and u..hat you thougirt you ~ loOOng for'} O~: Z9:2" 

, ~1 6: A. I don't have i! spa:ific reoll~OJI of 

1 A. I don't fceaU s:;lCCifu:ally. no. 7 when s=:aR± fi~ mned whet I did or didn't miN: 

8 Q. Dc you re:ali ll1ping about !,he fa~t! B abaut, you know, things that came hek i:l l,eareh, 

!I relating to your su."VCy" 9 I really don't reullu I sit here today. 

10 10 Q. Ha'\'e yoor e:xpecWiotlS of swtb!t:SUlts O!i:29;46 

11 things, claimecllhat Amy ~ Stoll Weber and their 11 d-~ since Ihe time you firss: swttd doing 

1 ~ TODd!. of Pink website \\~ Int':inling M2ry Kay's 12 searthe1! 
1:: trIIdernarks. And pan uribe isnlc were \.Yho;th=t lhe 13 MR. ROSS: Wnat do you mean by the u.rcrd 

l' COInsum:lS lNho wetIlto Touch ofPinIc's wcbii~ ~ l~ "cql=:wions-1 

15 c:onflUC(! wh:::her '..ha~ "''1$ & ~/o.&C)' 1CJ.ysi!e £n"whdh::" 09'.27:.20 15 BY r..iS. CARUSO: 09:29:59 

lE It \l.uendOBedcr sponso:rc:i by Mary K5)'. Thll's 

1 7 g=al.ly hDwl ree:tll il 

18 Q. Doyou~lwhl!1lhe~urvcyq\le.st.ion .... ~ 

19 in th2;.(2.se, 'sp;msored" or "mdorsed"? Do you 

20 l::Iowifthatwutl::clt.~gc:-'Ouus=d? 09.I7:3S 

21 A... I dOll'! r=aJ1 the Izngu;.~ withOtlI goin& 

22 back to thcsurvc:y. 

23 Q. Hive you t\'t=' done::ln intenlet ~eh 

2~ ~~r. 

25 A. Yes. 09:17;58 

1 Q. A.bout how many ttmes? 09:27;$9 

2. A. I han tlO wr.y of guessing. 

:; Q_ How INItlY times in the \ut wed.:? 

4 .A... Idon'tknowwitb~nty. 

5 Q. Pro,armte range OlllllY givr.n Ii:!)'? 09;28:11 

6 A. I'll guess in the last week it \\;15 more 

7 Ihlll 10 and Ies;,; than 2O!l, bill I don't think I could 

e guess any better than that. 

; Q. Do ),ou r~n .... lIen you first statle..d doine 

1 () seuches or.lh~ inl!:met1 09:28:3 I 

11 A. No. 

12 Q. Do you think it .... ~ ! t len=1: five yt:e1S 

13 l~? 

! ~ A I im~ine il probalJly 'WU, bul i dor\'!- I 

15 don't iuvc l l~ific - 09:2~:"9 

16 Q. All riPll Sure. 

17 A. - =11 OfWflClll5artc:d sClrchiLg. 

1 B Q. Have you eyer U$ed the inte:"nd to 

l S compuilon !hop~ 

20 A. i'robably. 09:2I!;S9 

Z 1 Q. Have you ev::r purchued VI}' ilems through 

22 the int:met? 

16 Q. E&lia'yo'.lnidyouca.'l.'trrJ::::!l1 

17 ....ncth~ - ~I you thought b!~ vi.len :you firsl 

IB m."ttddoin&sea.'"Chcs. And rrnjustlrying 10 

19 und~ ifnow-..ilcn)'O\lseescarch results you 

:;: 0 lhink tha1 ) 'Ql kave a difi::"etlt senseof .... i\at il is 09:30:17 

21 Ilu.I is being prc:smu:.d to you, .... No! its 

22 relatioJuhip is to the keyv.ord that)'Ol.l us::d, Ih&n 

Z 3 yO\l did ~ you fim stVt.:d doinz ~hes. 

~.: A I d:ln't rClC&II a;actI)' wIw. sc:ucl\ looked 

2 S If\o;e bat±v.iltn .... ~ fir;t su..'il:d doitll!: it, wbenevCt" 09;30:36 

19 21 

1 thaI W2.S, and so I'm having /I bard tirre styin& 09:30Jj 

l 

3 , 
5 , 
, , 
, 

10 

il 

12 

witdhtr my I,indettUfldjn~ of it today is diffmnt 

thut it wzs then bc;:::zuse I jllS\. dan', rc:ally 

""""""'-Q. Sure. 09:}O;47 

A _ wiw. the ~h ~ults used to look 

I;;" 

Q. All ri&bL Have yO!! published Ul}' arti:;l~ 

on me. subj~ of Ii'&de.nwr.COQfusion te1sting 10 

Li: ln1c:met1 09;}0:55 

A. l'iLob.yifll00k~myCV'1 

Q. CerWllIy. 

13 A An:ica.a I und~dwhu}'OUmc::anby 

1" wpuillistled"1 

15 Q, Well,w!mfmunlswll81cvaycum:antin MJl:23 

l' iisti1l! publiea1ior.s in your Exhibit A. 

11 MR. ROSS: Page I. 

lB MS. CARUSO: Pzge II . 

19 THE WITNESS: Yes, I havt: published i! papu 

20 re/a'jng to the we c( S"oIn'ey:s and tnrie:r.a:k 09:3 :;3& 
:;;: 1 infringr;rm:r.t on tbe. v.-eb. 

22 BY MS. CARUSO: 

Z] A. Probably. Nooei:r.mcdi:ltelyco~.omind, 2J Q. A:ld 10 be t:lru, whit did you mcanby 

2 ~ bu".. 2C ·publications"'? 

2S Q. }{avcyol!c"lCtc:lkkcdontspullsore:ilinl:7 09:29;)9 l5 A. fdiChl'!hln'easp-..eifi:unac.'Standi:'lg. 09:31:-'8 
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1 

2 

l , 
, 
6 

7 

09:31:50 

be!WI:!.'l pe.e:c-re\;c_..d journJis and IOmctNnic1n. 

In!hi!)W\icub:"~. 1Ial".s: 11 

pul;lli5h=d - t ~ermct paper publi3b:.::l in a 

prot.eUtinp f011 cc::.f:;nn::e It isn't I 09:32:01 

pur.evicwed. So I jUs1 wan~ to rroUt sure t.ie~ 

~ tv) (ad:: of darity th:tc.. 

22 

1 

2 

3 , 
5 

6 

7 

24 

Q. Oby. 00 ytl\l rt:all whetheryoudivide.d up 09;34:29 

!he subjc::trnattcr - uymi to ret 8 SOUt of)lOUl'" 

wolti:\( ;e/momnip on this u:tidc - at .... '&S -

she cir&f'..td io .. YD:.lloo1::ri OVtI it? 

A. I r::dly dc>;.'t rt::aIL 09:3<:42 

Q. AU right W'hCl i!: the kst time you rea:! 

\hi! p:pc? 

B MS. CARUSO: rm loing 10 nark as Exhibit 1 B - A If;y "rud,- you metn alVe( to cover, f 

don't~' if I have e\'et a~ly n:ad it since we 9 .. documenl~uUtd'Emtrg::rnl5sucslnTheU5eo( 9 

10 Sln'eyunci TradUl'lZrl;: wn~tn: On Tho Web," D9:32:1S 10 publishcc:! it. but rile looked tt it in the ilSt 09::35~OJ 

II 

::' 2 

" 
" 
" " ~1 

::'8 

!!I 

20 

{Deposition ExluOitNc. 2 was rnart:ed for 

identifi~on} 

BY MS. CARUSO: 

Q. T~eIIUCIka!Uttlpl~:. 

MIl ROSS: T:"I3lII:you 09'.32:23 

THE WrTN'ES5i: (Wlt= rcll".C\.I.;ng doeun-=nt.) 

B\' MS. CARUSO: 

Q. 00 you recogoiu tbj, docwnent7 

A y~ 

Q. This is tm JJ'1i:::'e refcre.-=cd «l psg!: 8 of 09:32:40 

21 yout Exhibf: A... the Illp one? 

.2 2 A. I believe. 50, yes. 

23 Q. Good. 

2" Do:s!his mde TUlea lht: S\IbswI::e of 

25 .. prescl\tlIion Oat you pvc inSe:l\t)~, W::u;hinglon 09:.32:59 

1 Sep!=ilier lOOn 09:33:04 

2 A It '\\-e:s wrirta: u .. p~ to be:. includ~ in 

J the proceedings for tha1 conf~et, and I was; ~ed 

10 speak 00 that topic. I dDn'l n:aJ! the ext:nt 

23 

, 
5 , to which the conte!l! :iIld what r acruaIly 'aid Quril'iS 09:33:21 

theconfctentC malehes this id:::ntitally. $0 1 don't 

1 , wan!: Ihere to be r. eonfilsioo aboul that. 

Q. Sure. 
9 You're identified u the tim euthor of 

10 this pap~ with SIU"dh Bu[]~ as; the st:eond. 

11 How did that - could}'OII dtsc:nk)OJ! 

12 contributions to the aruc\c COI1lpucd to hen? 

13 A. I don't ~~tr-r spdficaUy ba-..k in 200'7 

09:33:32 

!.( when we put this paper logdhcr who did what., who 

" " 
" 
" " 
21 

22 

had whic:h role in iL So I dOll', WIllt to rcpr:setll 09;JJ:S7 

w( I did one amoUlJl of"~ a.nd she did .. 

differeDl &nOunl ofv.ork ~(.J don't teC211 that 

!p:.ciIi~Iy. 

Q. Do),ou regulaJly work wiUt Ms. ButI-...r'! 

A. Yes.. 09'..34:10 
Q. Dots she work It NERA7 

A. Yes. 
2:; Q. Have YOII eo-aw.o:-e:d ot.he utides bef~7 

2 ~ A I dOli't think we cn-authorcd any.hing else 

25 tlw. would Ct co~iQQed ~pu:'l isbc:i" 09:J4:27 

momh or tv."O. 

Q. All ri&hl Is lhe:"e any.hing aboUl ,,+tat 
11 

12 

H 

14 

is 
!6 

17 

18 

you have revi~ in thcJw month or t;o.1) that you 

DaN IZ:el di~tl}· ~u:. than is wnttcJ in the 

G9:35:15 

A.. Not that I'm a\l,'U'C of, bin he not 

specifiC2.Dy reviewe:i ever sent.l:ncc 10 make. 

decision &bout v.ilcthl:!' 1 CUlTClitly hold thcl opinion 

l!i Still arnot. 

:2 0 Q. Ur.e"'5t.ooU. 09:35:.21 

21 Lcavingasider~ewing it in tf:c I~ 

22 month Drtwo, since .... Tiling the artic:e, is there 

2 J anyIhillg!hDl's tome to your atlc:nuOil thu you no 

lot lonplliJc::vrilhmthis 'lltide? 

25 A. Nc:. thai. rm ,Spt:'ifit:ally l.wan o( 

2 In'Iwco(! 

:3 A. NO,1 don't think rm gmenlly l!\\'~ of , , 
, 
7 

• 

ei1ber. 

Q. AIlri~L 09::15:56 

111::,0. 50_ 

Q. Doyou believe it's imponant in SU~ 

9: that they r:pIica~ as closely as passiOe acrul.l 
10 ~.aleo1Ulilions? 09:lG:19 

11 A. Aueenen:nlh:, tnane.c:iteriatimt 

12 ..... e look AI. Obviously, in lIWly cradernll'i:.n:.la!ed 

13 ~ e.~ is" 1. certain mfi~tn= to Ih: 

14 ClI:crc:is~ ltei we enpge in; but 10 ~ CXienI we 

15 

16 

17 

can, WI: try to rnaU th~:n rQllsti; ltIlTIUkc:cpb.te 

I;:Dnditio!li. 

Q. ODYO\l1J.o..l~ve rutvq'S ~u1d p1'CIvDe dear 

defc"iUom foro1h:lwi!.e unknow~ lCnnS? 

09.35:34 

25 

" 
A. Gcncnlly, to Ole extent W!: ha.ve unique 

,,"'Onb tba, connuu:a- nay Of mty no{und~ta.'ld.. 0!t:36:S0 

21 ~'rc_ we wouldm n~ly de!il>t thetn in the 

Zl su;'\IC)'. hE. ~ wculd be. ~cd tn I.IMcrstznd how 

21 ~ ur.licmco:j th: WlIfds. 

~4 Q. Ho .... "-OIlld you 2pj)C"Oaeh fi~gou; if 

2~ o:nutInef!Widets'>!X)d~wan:h? 09j7:G4 
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26 

1 A. rBttei$lVlfie:yc,ftc.ch.1iquesweU3Gin 09:37:07 1 

2. nneyrGSUJ'Chgemraliy. 2 

3 Q. Such Zl? I 

( A. Tney might b: in-depth in=views. they 4-

Q. Aside fi'cm assisting)lOlI with the 09:40:16 

bo~c.rp1atc: puts ofthtsumy, did ),If.s. BntlUllnd 

MJ. Singer contribute ;myliring else to tht survey 

design? 

28 

5 m;ghtbe focus p-oups, lhey rnight be sorne OLo,erkind 09:31:11 5 

6 orCOiDitive-intaVi:c ... iniexert:is~ So ~e lfe: Q 

A. Wdl, I would havcd~::d the CjU~.ion 09;4616 

strategies with them, but I don't rccaJ1 Uat as any 

7 variow lOois thllan. US"..d. "1 

8 Q. All right Th~ tcHIls <hel ynu ciescr.Oed, 8 

9 would lll~ be ~"ate and epm fi'cm z. primary 9 

10 slI'\'e)'ot inu~"";6 i!1 09-J12) 10 

11 A. Itva!ieslrjtnen1lllreofthetsSiv,ment, 1! 

12 1hl: nMwe oftb:enpAcmc:nt,!l-~ fQSQn ror doin~ 1;;' 

13 th:1ItoOI'k. 1:: 

14 Q. Did you c!C5i~ tbe:w.-vey lhaCs rd"erenced 1 ~ 

ot!'tt' kiDd of spcc:ifi:: c.onllibution. 
Q, Did you eondu:c any preliminAry surveys 

before theoru: thus refert:1eed in the report1 

J.:.. No. 09: .. 0:45 

Q. Do you JcMw if lily preliminary testin, .... 'as 

condutUd by anyone cb"e1l:nt W2.!I used ill your 

report? 
A.. N31 thaI rmav.-areo( 

IS in )'Outn:par.: in this&etian, tizsmv=y in Exlubit 09:31:56 15 Q. DaYOllh ... ,\·C:&bYra.slmlobelicvcthal 09:~O:S7 

16 17 

17 A. Yes. 

1 a Q. Did anyone lUis!. roo Wi:h it? 

19 A. Va. in ~smsclhaf. tlcc: is I numbcror 

2 0 uj)ed!: oithz.t s!uwy thst are wet\tW.ly WN.! i1'?:JI:\ ! 

21 nl caU "boilerp)ale: There's simfJu 

22. in!"crm:ttion thuareu.se.i in other su.rvcys ormis 

2:: type. Alldeet'\Jlintyrnysl1ffv.'I)U\dhaye.you~now. 

Z « rourrclthZl$C boiJ:rpl.u. things I!Dd pur.1hem togI:L~ 

2S andthenlwoold.lT';ewlh.etn:lratth:~\lemillT. 0I?,3&;l6 

27 

1 sl1a1eiY would be WO!k !hat I would hive done. 09:3&:29 

2 Q. ~ -sm:ts ofthe$Ul'\'E}' ~boi1etpI-a.:? , A. And I dm't \\."3lI11O ~ that r don'l 

• l"C\'icwevcrythi.'1g. But if}'OlIlockthrough the 

5 instruments in Inc appendix, you'll see lIut Ihere 09:38 :45 

6 ate words th!lt are pa.r1 oftht intnlduaJon a.ud part 

7 oftll:: ItlnSilior.s benw::ca when)'O'J go from the , Kfeening mlo lIle -}W know. inw lhc adUal , interViewing room, thinp like th~ that hav::: 

10 simill1- bive J. sinulu look and foci ttl them from O!':31:S9 

11 prior suditS. 

" Q. Youreflnff:::cyoutsts.ffbdpingpuU 

13 \Grether that How lqe ora sra.ffdo you Mve 

l< Ih:u worked on this? 
15 A... On ~Rosd1atZ; the work u'Ould ha\'C 09:39:16 

~ 6 primarily b:::::n clone by S~ Buua- and.Alie Singa. 

i7 "That's I - S&ri..h is I senior consuIt!nt in my prop 

if! and Alie Singer is in 2!UlYSl 

19 Q. How Jong have you worked with Ms. Butl::r? 

" J.... Mtybe three years. 09:39:~ 

Zl Q. Hou lotli hzve yro \\'Ol1c~ \\im Mr. Sii1ger? 

" A. Ms. Singer. ' 

" Q. Ms. Sin!er, tx:C\Lte m:.. 

" A. Five, six., Se'o'efl ycat!. som:<hing IiI:: 
,; thlt O!HD:16 

16 so.meone tid prdimirwy tcS1ing b:{ore .:ukin! you 10 

11 create this so:-vc:y7 

le A. No. 
12 Q. Bdorcattting the survey, did you look at 

20 mything. leaving e>ide the three tbillgs \OJ: tali:.ed 09:< 1:27 

21 abot!larlier -theeomplaiman.:! fhosC:!WO 

22 tI1:ausc:scttions - thatassisred you ill desi::ning 

2 J the survC'1! 

24' A ""eU, I believe it Wllldd be CO:"":""ed 10 Sily 

2S tNu. when I .... -:lS Me appmadlcd ebovt the cue, I 09:4 1;4; 

1 , , 
• 
5 

6 

7 , , 
10 

11 

12 

13 

14 

" 
15 

n 

" 
19 ,. 
2! 

" 
2 3 

2< 

25 

29 

would tzvt drrc sam: Rosetta Slcre Gooi:~ s$l:i;~ 09'~1 :5 1 

j ll$1. It! sec wiu! tMy look 1&'4, 'fI'hU killd c(thin,p 

a:rnc \I&', ;wI sa on. So 1 do.Tl_1 to sp:cifiully 

say bow RWlyorthbp Iikt.ths., bul.1.I tm. um:! 

first sotthe l:Z$e I'm- rm = I looked at 09.4:!:Oi 

~1IJ Goolilt sca.-d1~ JUS'. 10 see the oanm: oi 

~ the sc:udI-ruults ~e£ Jook like.. 

Q. Is thm ;ur.,'thinz; e!.st: 1h3I}"OU a:"I think 

~fthst you looked II!? 

A. I don't rccaIllnyt':'ing~ in this caJe. 09:42;24 

Q. Did you look a1 Google's J..'"!.S"I'Ie:" bcr~e 

A. I'm S(r,T)'. wbzt? 

Q. GgogI:', response to p~ Slone's 

(Omplainlll13!'WU' flied ill court- O:;:4~;)1 

MR. !tOSS: A lepI plcadill1. is Qlled ~~ --." THE WITNESS: Yeah. We-Il, i guess the 

rmson r W~ am.fused is becrus: tI\is" ~rI: wz.s done 
berore the complaint ~ fikd. So I didn\ do - .1 09;(l:H 

.1idn'i. hl.vez.'l)' oCthe pleadings III the tL'¥le thg we 

designed tile wort.. 

9Y MS. CARUSO: 

Q. Allriibl WhenwuwI\ITVq'coodtlaed'.l 

A. Idoo'ttecllltheexa:tdat::!,butl ..... a .. 'Il Q9:~!.:S5 
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30 

1 to SlY b~ically late Apnl Wltil end ofMtty, Oy:42:59 

2: some.dUng like that. ~)' Jum, Fhap$. 

3 Q. This 1au...o\priJ-to-early-JWI!: tUn: fnm:::, 

4 appraxjmar~. is tiQ.t the time tnne doring wbK:h 
$ rC$pO!\d:Jl1l wtr~ nsponding Ul questions or does 09:43:15 

6 that time period cover rr.~c tbat hlJlJX=/lcd in 

'7 cc;nne:tion wilh the survey? 

B A. I think lh!['sprmymu:h lheperiodof 

9 tim: in which we ~e designing the: a.=uaJ 

~(I insrrumtnu that went into the fidd, puuingit 09:43:40 

11 intQ tit: fieid and getting the dat4 bcl;. 

1 2 Q. Was the field put ofthuutveyall-how 

1 J 10llg of t. period was lhat ti~1 

14 A. 1 don't wanllO $II)' r rememh:r with 

15 ~linty, but typially i(s in the ~'O-to-{OUf 09:44:06 

16 w::eks. SO!i)~ .... i1I::reillthatl'UlgCwouIdlu\oc;be:n 

l1 TWO, three, rourwccks of fieldwork. 

18 Q. Do you t"..alI when in the alendar these 

19 ty,() to rourweeks occurred? 

20 A. I don't, 09:44 :25 

L 1 Q. Do}'OU have: VlY dOQJmc:n1S tlW would help 
22 pin dO .... 'Il whe:l therurvcy was in the ritld? 
23 A. [ don·1. 

2 ~ Q. Does anyone at }O'ERA? 

P_ (don'l know 09:44:36 

31 

1 Q. Do yO\)bowifth::la~rOl"Rosc:ctJ. 09:44:38 

2 SlOI'Iedo? 

~ Sony, I nisY-d !hequ:stion. 

4. Q, 00 you b'.ow iflhe 1a",,}'US fur RasetCl 

5 Stone N:YC: In), docwncnu thal'HOI¢!. pit. down the 09:44:4!i 

6 field OaIeS? 

7 A. 1 don\knGw, 

e Q. Do YlN I:now iflilert If!: conU3dS witJJ the 

, companies that llaually toooucu:.d tbesu.'W)' in ~ 

) 0 ii:Jd1 09:45:07 

11 A. Idon'lkncwir wcr~'uJpcci1itlik: 

12 work-ordu ~~e:m:nl Vr'iL'l thllJ~ crnnpanit.5 anal 

13 Q. Did you cor.suit wid! RoY-tll SlOne's 

1 111 \a\l,)'C'S about th~ qu~tions tIIit wouki be asictC in 

15 Ih:~ut~y? 09:4j:41 

.i. e A. I guc:;s wha; 00 ),ou =n by "coiUUlt"'? 

11 Q Did you talk III tiI!m about questi0:u7 

i6 A. ( xlieve lh~d lll1eut.ODe c:al.!whmwe 

i!l desmbed r-oent.!ly lhequtStioning strateID'. bu. I 

20 dCl!'tr~ lIfI)"Ihin, r.".ote specific th!n thai.. 09:(6:O~ 

:;: 1 Q. Do you re..--all IvfJO you lId \h2l ~ wim? 

22 A. I don't. 

23 Q. Wu ii.Mr. Ross? 

2~ A. Ibeli~·eMr. Ros:!:mds{lm:p"'...oplerrola 

25 Roselli wese on this ini',iaJ C2.rl hut I don\ 09;<6:24 

I 

1 

2 , 
, , , 

09;46:26 
Q. Do you -wu thu:anytoingdiseus.sGd 

during thJ.l call by which you ciLang~ your 

qucstioni.'1l snt::gy? 

A No, I don'tbdieveso. 09:46:51 
Q. Did your questioning strategy chaage Zl uy 

7 tim: b~ .... ilc:n you ft'.>1thoughl oflhe st'atelY 

a ai,d wh~ it was actually implemuncd? 

9 A I don't rr.calI that e:t"oCUy. I mean. mere 

32 

10 is issues that m unique 10 each of thtSt czscs IJId 09:47: 14 

11 you son. of have to sort through wha!', the issues 

12 thlt wm arise I nd 50 on. .And I had lhal :nenl!!! 

13 pro:w. but I don't re.:tlJ specifIC the nltllre of 

14 whu I tint thought and wht.t 1 hlef thouPt. 

l5 Q. \Vbat~didyouidcntiiyasunjquelO 09:47:30 

16 Ihe R0sctt3 Stlme c:ase7 

l1 A I dOP'1 fQlly tcaJl mything spec:ifi:::. 
18 other lh&n Ihal, you know, the way thtSc: l1C 

19 ulfumtdy done is you id~tify a test: and control 

20 stimulus, whi::h is a .sc.uc/;·rcsul;. pag,e. 09:4B:Ol 

21 Q. RiJlrt. 
22 A. And so · ..... e nc:c:d to identify a pag: thaI 

2 ) essentiall}' s reflective of the lcind.s of pa~ to 

24. which lheannplainl U addressed. A.,d so in lha t 

25 sense, things About the seareb·resull.! page;uc whll D~:4S : 17 

1 , , 
• , 
, 
7 

• , 
" 11 

12 

13 

H 

15 

" 
11 

18 

" 20 

21 

22 

2l 

Z4 

" 
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~som:timesWlique. You~'. ec:rWtl kind> of 09:4£:21 

.. traa=lcs mtl· bring up ~in kindsof links, 

..... -hCf'e othtt tra~ bri:l! upcthu idnds of 

[hing.s. So in t!'UIl sauc:. ~had to s= wha: com:s 

up 1A.1len YOII lCIrch for RD~ Same. 09:41:31 

Q. Wlac 1cir1d5 or !1nb dill)'Ol.l find thiU were 

earning up with RosettA Stone? Qucsti"n rMrk. 

A. I think ~;m;u Ihat~ us ",-bell __ 

"'-ere chocninll stimulw bad to do wilh" for 

~unple. hownlln~horizonml l itlb;znd how tmny 09:48:53 

:ipt.ll3l1d.~id~.soTe::Ilink:s came up, roughly 

:M1~ \\'2 lI't6Itnet;)llW1UC:o{~COll1WIj::s th.tl 

~ in those. jinks, rouply ,,-hal was Ihe r.~rc 0 r 
lhelanguale mil. wu used i., the 1ink5. thesesoru 

ofdimens:ion5. 09:49;12 

Q. So y.:IU .... anItd U! use e lest stirrw.lw: th2t 

would be typicd of!he rnunbc:I3 of spon5OfCd lir.ks 

on seart:h-result pges fOf RD$ettl StDne que:i=s? 

A. I d01l'1 knowfot sure 'lVllal ~cal" m--...an5, 

but WOIIld be reDe::tive ofv.bt)VII WO'..1ki frequ~t1y (l9:49:3! 

5"": if)'Ol! did !.hose seuchu. 

Q. SO, ~o>be:~. ifdurin:,oI1Cofyoar 

seuches DIm wue ei:}ltl:nla on the right-~d 

side but nmI or~ tim! th~e .... or.re fi\<e,)IOII would 

p:-eJ!:r1O go wi".h W:. ii\oe VC>U! the eight? 09:49::55 
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A 'l'N=t's e spccifit:. h)-pothelical,.so l wanl 09:50:00 , to be ~ful with dlat. But, you blow, some , searches al .... 'a}~ prod~ Ol"J~' aile or t\MJ over on the 

< righ: side ar.d. there is 1l!l horiuJnBlliliks. OUleol , p:o::i'w"e;t 10 0; :.5 0: 20, or sometimes- onlo &. sc.::ond D9:50:1l , pt.ge-, Q. Ri",l , A. - Wld~I..'v;~1inb. , So it wasmo~ a malll:t ofue wetallcing 

10 .bOU!' it. swclt tum whe:e it's just one or [''''11, e 09:SCt.n 
11 Yoilolc list o{l'1® Uld then on to second p~ges, or 
12 ' ~andhi.-lg t..!hal., you blow, Ihre:: to five Ci" six 011 

13 ~ right WId one a 1'.\0 I t t.'\e top. 

1.1; Al1d in the R.iY.eta=, I thinkitw2S 

1= te"c!W~ lhere '.Io'aS,)'OII mO\ .... ~ lD ~c.:: u the 09:50:35 

16 lOp and two 10 fivc or six Q(l the sidc, something 

" iikc thaJ. I d;m\ rTmCmb:::r the. euc:t counts., buI 

" rO'JghI), of !hal. chzncter', as opposed to jus! one or 

H rv.o ~ lI>&elher-

" Q. Right. 09:50:49 

21 A.. - or 10, I S,lO ofthcm all ~thcr_ 

" Q. Alima search qtJCries~,)'OU looked at, 

" \\oUe they Just fur "P.ostt.l Stone, ~ just those two 

" words, M 0:\0 search q\Cf)I? 

" A, You're askil'-! me whell I did sw-chc;? 09;51:06 

3S 

1 Q. In COM:;COon .... ith ptepwg Ihe survey. 09-j I:OS , A... I believei did S"..uchcs on mo~than ant 

J }\.asettz·Slone·re1atcd Ibiog, like)!!st MRosd'la.· 

• MRo:st<U Stone: '1l.os::~tone.et'In,~ vulollS of 

5 tb~ethin:s. to seewhmcom~ lip.. but t don't 09:51:30 , m:all which sweltcs, did- And rm ~ that 

1 my staff also looktd a!. some Ihing; oCher' than , .simply-Rosetta Stone.· , Q. Mm-hmm. TnesllfVeyonlytes.aijlJ.n 

10 "Rost:U% Storle,: jurt tbO!'e two '"'O!"M: eo=t? 09:5J :<14 

11 A llw.('sri~L 

lL J. Does your opinion - is it limited to jus; 
13 Roscta StaDe, that one tndemar\: en~ed by itself? 

" A -Rosetti. Stene" is y,'hn~ I Jelled. To tne 

15 extent ;,hlt s2J'chir-& on one of the Olher c-adema.rb 09:52: 10 

16 would produce a s~ result thit wu similu.)"0':1 

17 knew, il might be ~Gbsble 10 tY.pCCt that the 

!8 ~ltl(s ,,""Quld ~iiaUIu, but "Rost:rui Stone" is tt,e 

!9 sj:eific WOl'ds we lesled. 

20 Q. You mentiooe:! CI)llI;idering some \'&l'iltious 09:52:39 
21 00 Ro~ Stont. The complaint i;ltntili~ a nt.:mi>t:r 

. 2.2- of other tn;.demarks Rosatz SlOne claims. Did 

:?~ yeu - such 2..S 'dynamic ~icll;" or "'anguz!e 

" libraries," ~ShandTalk. · Did yoa consid::rdoing /I 

" l~{ with ~y of Iho;e~ 09:52:~ 

1 , 
) , 
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; 

1 , 
• 

10 

11 

12 

lJ 

l~ 

15 

l' 
17 
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2l 

" :23 

" 
25 

A I don't rCQ.\l that we did. 09:.51:03 
Q. Have you ever aone I lieucb (or 4IIy ai 

th::se c.tbu~muk tc:mu? 

A. I don't reca1Ilf I did or J did not. 

Q. Soyoudatt'trt::llJlwt~d1ose~ts 09:5] :16 

an s\mi,ar or different from resulLS for JUS! 

·Ros~a Stone"'} 

A. A.sIsitooctodaY, ldon'lrc::aJL 

Q. SJ theSUl"\'CYW2Scon:f~cd. it·was in the 

36 

udd, ~l said pretty much (mis:bcd amllod Juneof 0:J:53:4S 

20091 

A. I think 1 Slid early June. 
Q. Euly JUlie. 

And whert I say -fUlished, -I mc:an lh~ d;lIa. 

had all b:en colle::rerl. H:Id it ~ anal)'2ed:lt !l9:54:05 
that point? 

A. I irm~ine lhll il was; t mean, this is II 

pretty st:raigbd'~d calcu!a.tion, b.u I don't 

rea.!I specifically thzt we, you know, oid anything 

to aClc It.at althat point 09:54 ;19 

Q. Wheadidyoudtaftyolll'report'! 

A I tbinl: r was advised in, 1 fafbet, 

sometime in NO'Ianb:r Iha.lrhey \\'OUid he needed hy 

lhe 14m of De!::e:r.ber, and so i:! wu proilllbl)' druicd 

primarily in the wly De:e.-nbe.r period. 09:54;36 

Q. Bd'o~dnftingit,d.idyooclRosena. 09:S<; ;52 

Sloae's lawyers Cor any other infcrmu1ion thai might 

be rdeo.'ut to yow report? 

A.. I think the complaiQ1. 

37 

Q. Okay. You badn'lsecn theccmpJaillt wher. 09:55:03 

the stln1ey was ioitially dnficd1 

A. Thels correct. 

Q. YOJ.sawthecompllintfirstaround 

D~er? 

A. idon'Irc.::al1 if we totampy wh:n itw.tS 09:5S:1S 

fim filtd. And if we d;d, 1 rr.ay ba-.'e just gla.nccd 

lit it; but sillce we wen:n't being 2..Sked to do lUI)' 

w~ on the C2Se at thal time, 1 don't n:caB that I 

I't2d it Tole r1fSl time I rt2.Ily r.:;;;d thmugb it 

would h:l\'e been when I did my ~ 

Q. Alm3.llim:, aI:)' olliei'" time beretc 

09 : S~:)6 

fin.a.litin&your rqcrt, did you have the opportunity 

10 revie ..... .Go::lglc's responsive plading? 

I-- r aGn', r-..calJ tlt2r I have e'\let seen:.ny 

Qo;,glc ple.ldings in Ihis ~ - 09:55:58 

Q. Have you ~kcC to s:.e an)'? 

A. J dem't rCCllil tha.~ J laYe t'o'CI" asked., but 

Idort'~11. 

Q. Hz ... e you setll any ruiiDp thc.coun h~ 

m!d:in!.his mion7 09:56:13 
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1 A. t don't beliM; I hivc. ~.56:16 09'.59:51 
2 Q. Areyoulwareoiwhethttthuehavcbeen 2 Q. Rtto(;lwng lhi::l for PU!J)'JSCS ofth: SUfVe)' 

J UJ.y ruIi.,gs with the COUtl in!h:s attion1 3 yow: ~ptions fegudin!1he respmdcnt's e.,:ry or 

~ A. As {sitbm righll'lOW, I CZI1! rcaJl 4 -Rcs:eIu. Stone~ v.-as thll they CD'Jid r:ad it on the 

S 21I)'one$ayinglill~gaboulU\yrulin~tome. 09:56:26 5 wda.ncitypcitintrulprcssentet,in 10.00:19 

6 Q. Whaassunption-e.xmser.lc. 6 txtrapoiaing from th! survey re.suJts tel tte. n:al 

7 \lrna! uS\:mptioos did)UI m~ ill dc.sign~ 1 ",'Q'fjd thai yt'U B/"C giving It.:: opinion in. did yO'J 

8 ~ survey'? B ~ili any assumptiortS abQ:l user ber.av(ar on the 

, A. Tha(.5'&ni!~..dlybr02dqu:stion. Maybe 9 internet'? 

10 )'OIl could rwrow in to vJJ:u. domai5 oi intenst you 09:55:54 10 MRRO$S: Mljustobjc::.ttothefD.'TIlof 10:00:39 

! 1 have. 11 the question u bcbg ~ and iIIllbiguoU!l, bllt if 

: 2 Q. Sure. 12 you undUS't2lld it, &0 ~ and 2r.SWet. 

1 3 Did you m~e emy ~tior.; about whci 13 THE \J;TINESS; J p:5S fwould MYI;. to iUk 

.. ~ saneone ~ e.nter5 L'Ie sta."'d1 qUC!)' pR.oseaa Scone,· 14 for a clari:i::ztiC!:t J mean, there is so many 

.. ~ just th~e I;w.) .... 'OI"ds sepanled by ~ spa:e. i.s 09:57:00 13 l.:vd.! o( thinp I~l people intcraaing with U-~ 10;00:52 

:. 6 =t:hi:'tg far? 1£ "'-'tb tIw you mt)' be 8SCing:about ~ I ezn'l rally 

:' 1 A. No, \- t think ~ usumpDOR "''C mm is 11 wxletttznd ",hal you rnay be unng mc 2hoUt. 

; 8 that they tould n:ad the ca;'d tll21 hOld -R.1seltl 18 BYMS.CARUSO: ~ 

i s SlOne" on i{, thatth:y could type it h- 19 Q. All rigiL The diii"otnl r..e!.s of people 

20 Q. Right 09:57:)8 20 j!ll.eN:~ with the.....u.. an you give me some IO:OI:~ 

21 A. - and They could hit lhesem:h button. 21 exampiesofwhatyoumWlbyth<ll? 

2 2 We assumed those things. 22 A. WcllrimpiylhealCntlt)whichth..~ 

23 Q. Ali righL Le!.mel:Sl;lhen.:!.difiertnL 23 undem:;;nd ~wiOU$lhing:; GOouI tl-tl' "lIY I:. computer 

2 . question. 2 .; work!!, tb:'wry!he web~b", those Jor..softhings. 

25 Notlimita:lto:;rcationo(thesurveybu:. 09:S1;.q6 15 Q. Didyoumakel:n)'wum~u1bwthow 10:01: 19 

)9 'I 
1 lh: fOlll".aUrm ofyaur opinion in this case, did you 09:S7:SQ 1 people undm:and !he'\l.'tbUl \Or;)fk1 10:01:21 

2 make eny assumption lbot:t ",ilatsormonc who cnlCt'J: 2 _ A. Wd~the~mked~locmduaa 

J the s~h query "Rosl:tt!. StOrte~ is" loo~ing for? l swcll alii! !hey 5te aSl!:lrelHesu!u page. We 

4 A rd mvc to laok ba.ck Ittbe~ttsc;ript. 4 t.S$UIlIe th..-y have e gw:nI und~ing Or SI2I"Cl1 

S buI esr-nrWly they undernand thaI they have been 09:5&:11 5 intbat~ Wctrynotusumemlclf'l'Ql:O:an 10:01:42 

6 asked 10 do thlt exctCisc because they ccpressed an 6 duu, buL. 

, inte."r$ in learning Ollanr;tlagc. So th::y DIfYZ titu- 7 Q. ru~ 
S as 2 fT2.me of reference as: they $tar. the , . My qllOrior. is no;. so mucli "bco.l1 the 

9 Q:?aim:nl. , respondents 10 you:r ~cybul tbout when you opi.,e 

10 Q. ill terms of giving respondc:tU a frame of 09;58::54 10 that a signific:;JJ'lt portio., oflhc public is likely 10:01 ;56 

11 re.rem::e 3baUt leami.,& the langlrlie. W&!: that 1b: l.!. ::0 ~ C":r:..'iI5ed by - well , lei. me SlOp !O;- z ,I;~eord 

1 :Z only ~iCA 1M! would help provide than with that 12 Wb:.!: do YOIl COilcludc is likely III eo:dUse Il. 

1 ~ frame. of rderen(%., s.:;r~ question, before they 13 signific;,..'11 portioo ofthc: public, lhc relc\"a.'T. 

1 4 swted Wci:1& ti;~ survey? 14 publit? 

" A. !'m not $Ure win.! you're ask:ns me. There 09:59:22 15 A. Well, t think the opinion herr; is lhat a 10:02: 13 

i 5 are scruning questions. 16. significa'lf proportion of eoMUfII~..mo enter 

11 Q. All f'iJht Ld!!,::t to thosclhen I 17 ·Rasenz..st.Dnc- miG II Goode sezn:h and .... -hoo Iook!l 

1 g linle bit hner. li Il. ,I;~b-resulu pa~ we eonfus--...d in that they 

15 You earliuansw~ ~. question about when 19 believe the SJlOI1SOfed links are either Rosl:tt!. Stone 

20 the tcpxtwudrcfudbYS2.yingtbltit .... -asdrafu:d 09;5~J2 20 r:ompa!ly_b:sild _orcndorsc:dbyRosenaS~ l(i:02:39 

':1 in lhe Dettmlr- period. 2! rd hl'¥C to look.&. my~ort to Ie: the 

" 
II 

Did yau drat:. it1 

A.. Yes. It would ha'¥t be::n, ap,in. some 

20\ co.nbi.;ation crmy st~ff z!ld [on vull)U$ of the 

25 par2gnphs, but the large 1II1jO!'l[y of i: I ..... ould 09:59;tl9 

::! 2 ClI:act wnrdin:, buL ~1I bl:sic2Jlythe ide&. 

23 Q. Sure. lfYOU"\l,~lalook~yo:urcpor .. 

2 .; I believe thatconclusion is tov.-zrds the end, 

2~ ~jil« on pzge 12. 10;D]:06 
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1 

2 

1 , 

A. Oby. 10:03:35 1 

2 

1 

WhIt's your undttmnding ofbow ~ 10:06:08 

5 , 
7 

• , ,. 
11 

12 

11 

" 
15 

16 
17 

lS 

Q. Is there anything abotl1- that you \o.'a/\\lO 

cbUlgc about theansw:ryoujuSl gzve? 

A 1 don't specifiZilIy m::zJ1 tb~ answttI 

jUSl gzvc. So if you "''ant to have her rud it b~cI:. 10:03:4B 

weca:tdotDEt. 

MS. CARUSO Yes. Could you pl~ r?d it 

back? 

(When:upon the n::poru:r read the rc:orrl u 

folloWS! 10:04:11 

~ Answrr: Wdl.llhink the:: (lpinion b~ i:! 
1tW a significant proportion of eollSlllllZtS 

wbo enter 'Rosetta Stone' Into a Goog!e 

se:uc:h and who look aJ. t selUch-rcsults 
pzge arc coofused in thlt they ~!:~e th~ 10;01:31 

sp:msored links m either Rostn.I Sume 

company w.::brites or cnrlorscd by RO!:etU. 
Ston:.-

19 THE. WITNESS: Well, rll refer you (0 my 
20 rep:lrt as m)I C(m.C.lusion, bJJl' r think what I just I0:G4:19 

21 b.:llrd sounds 1iU; the same: as wha! J hzve uK! hat. 

22 BVMS.CARUSO; 

• , 
6 
7 

B 

people who arc interested i., le!min: a Jangtlllle 

pur5U~" tOmmercial route to doing so vtlSU!i an 
academ:ic.lcluslcom approach? 

A. l<bn'tthinklhaveanysp::c.ific 10:06:23 

SU!:stic! in my mind 00 how many peop!e go to 

cltsSrCOm-ooed Iachill8 'ttmlS learn it wC!Ugh 
software or S~ combiniIion. J don't have any 

9 numbers. 

10 Q. Did yna con.sid:.r 21 MY poin! asking u 10:0ii:4l 
11 p2lt of the saeemng question w~ the 

12 rcspom:l:nt was iiltcrmcd in purthuingJangtl2:ge 

1 J $oft ... '3!t.? 

14 A. You're ukilli - go ahead and repeal the 

15 qucstior.. 10:07:02 
16 Q. Did you tlJnsider in designing thcsumy 

11 qu:stiollS. thc..saecning q:JCSUoru in par;iC'Jlu, 

18 did you consider uking whether the respondent wu 

19 intcrcstr:d in purdwing ItngUaCt·leaming sofiwm', 

20 A. Yoa'rt asking in c:lIuid=red that, 2..'lC! I 10:01:20 

21 doD't recall specifieallyth2t I did or I dim't. 

22 Q. Sittinghcn: today, do you think thilt .... "ould 
2 3 Q. My quc:stion 00 you. is: In your conclusion 2 ~ have been a bette qutstiO:\1O ask? 

2 " that amr a CORitI= has conDucted a Googk: sc::uch 24 A. Just to bc clear, what question would I -
2!i using a Roseu:a StDne tradcm!ri:. as a ~, 10:04:33 25 what question am I rcspond"mg (0 thlt J - 10:01:4; 

43 

1 thal. _. just focwing on du.: phru; did you rnak: 10,04:36 Q. Swe, iliwIulely. 10;01:50 

2 any zssum~tioru; about wila! CM.rum~ who c:ondu=l a A.. -thal\.OoO'Jkl.haytbeenben::r lo~ 

J Googkswdt wing z.Rasd1aSloDCtrmemuk u a Q. Initetd ofzsking whether the respoodu.u 

41 ~d ~ looking for when tbc)' entcc Iiw. Ros:a 4. "'~ intac:su:d in bll'lIin; a lansu-sr. iftky we!'e 

5 Stontndc:markulIswclIquery'? IO:04 :~ 5 intc~ inpurd1asin~b,II§U~I~ing01:l:l'l'.ve? to:{li:5& 

6 .6,.. 1 think you're lool.ingfor wanswerthat I Ii A. Forthis' cue, no, J don't bclicve 1h&s 2. 

7 don't t!.aIly urKkl'stand. But, I mean, ~!id: up tb~ 7 bo-...tter~~ 

8 o:perinmt that tbe:s:: ~ people intcreswI in • Q. Whyistha!.? 
9 k:anUn:;aianpulp:,wbowouidUlelhcIDIC<lIetko 9 A.. 1~$"myundcnlmldingtMtthec:ompWnt 

10 search for Vlfonmtio!l aboulleaminit aia.nguage. 10;OS;20 10 Mel the 2.\leged infringuntnt have to do wi:!'! 1m 10:08.17 

11 wao would usc Google in the put Of us: Googlc in 
12 Ih:.futg- and MlUid_U2 GoogIe in ~.f~ 
1 3 andwhoW:ZI~ofRo5ctuSIOf\:asal~ 

11 COlI.S'.tIlIeri U!demcnding arttll~ sean:h«suhs ~ 

12 -~.:;~ gctbac:lc if lhey.would Pt in tilerr~ I.Q 

1 J iooi:. fur infamztions th'21 ilfYDlve that tr3M:l'iD: -

1. ~ $ofrwaTe product 1 ~ :ook for inlo:mation, and to U5C Goo~ in this 
i 5 • .t..M then v .. e bad th:rn eGtel' ARcsetLa S(Onc~ 10:05:31l 15 case. And th...,. rlo roof - the relevant mlL!'im is not 10:08:35 

1 6 into th: sczreh bu and then W<i hac a series of 16 d:fin:d in this c:ese iilToply zs pot'entiaZ pu."tna.~crs. 

1. 7 5pCcif'x: question! wezskcd ihan abeu. Ihill. results 17 I~s potell1i~ s~du:n:. CSo:nbally. 

18 ~ 18 . So 10 ~on rer.riClCd the saecniog 10 

19 Q. Right 19 purclUSC1:f \o\oUuld hz.ve restric1ed the mll't.d in e ..... ~l' 

20 So ptOplcwlJo ire int~ted in leamillV; 'l 10;05:41 20 !hall den't InU\lc is completely con:;i~ v.ith 10:08:54 

21 language, do you have an ondQ"!\&Dding of the 21 ~casc. 

2 2 l2.ngLl2.."t.-illStrU:tior: maJ1:.ct'1 22 Q. Le:rsll)'adiffcrtnt~thro. 

Z 3 A. 1 hz'l'l:' g~ncaJ UIldet~di:'lg of i .. I 23 The question -Dc you expect in -.he nm six 

2:, den't wmll.O S2"! r h:i\'e;. spl:Ci!ic undesstarrdir.g. :! ~ 1T\00I!lu to ~ rur in(lltmetion 1!bmt Ian~g:: 

:? S Q. Sur~ 10:06:01 25 scifiwaR-cl:a.~that. 10:09:20 
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"Do you txpcctIoS~rOfir.ronnatiOll ID:W".23 

about - thai's the-question I \\.-an.l 

"Do you t.XP=Cl1O sarch fur ir..ful'rnlUO:l 

i5'J0ut Iar~c ~a.."rwa.-.: online in the n:x:Lsix 

46 

, , , rn:nths; do)oo thinkthn uo.id have been 15 more )D:09;~O 

appropri~le qUcsUon for this SUl'\'cy'! 

A I think I v.ould have to Irok'2:t the UI'Otci:n~ ' 

I o{)'CIl!fquestion~t w. wording of the question 

5 t.~ v.'I!. ttt!.WIy used-

10 Q. SlU'e. Le~5 nun to thl!. 10:09:59 

11 A - because rm nDt cxacdy su.~ how it'! 

12 differert nom tMxat -. ashd. 
1.! Q. lfyou go to Exhibit C, )llitJ on And 

J4 S~Isa)'S': ~Yes.)'O'Jwilll!l::tht.intune1tDsu.rclJ 

15 for wCfTJ1atWn ~boUIIum:nS ~ foreign l;mgu.age.· 10:10:53 

16 And my pro;ma! is: Yes, will use tf:e in!mltt to 

31 seJc.h for inCofTDllrion:!bout foreign-Ian:ua&c 

le so4ware. 

15 A. A!T.sith=todly.ldon\h&\'!:eny 

:i.D ,.rt30n to think thit your "erslur. afme qu:.stiOll is )0:11:20 

21 b:n.cr tbm the qu::stioa that ~"Ye asked. 

22 Q. Whydo)Qllhinklha!.'? 

2] A. i'heRle\'anlm2fkttwouldbein.iividua1:s 

2 ~ ~ would ~Jy $(:Vc.h rOf inf;mnation rU~ 

2! to lcaming a Ianpge. 10: 11 :36 

1 

2 , 
10:11;39 Th::}, may, ~ a Icsllh ofthal., :;;Ollie to 

ur~"d that they wanllD P\l~t. 

hnluage-leunioi sofuo.wt, I tIlin.1c dial'S the .... 'Ord 

~ )"N uxd, bu< tb~- tbD.1 - il is not silfllly the 

47 

~ h,ngllagc-leamine-sofiwm searchers thaI might 10:11:54 

6 cn:::r·Roscm, Stooc:a as l search term into the 

1 rGlllU plge. You may JUS! be ieunmg bow~Q learn 

! a forcigll1an:ua:e and CIIItJ" - and hear about 
!i Rasemr. StOIlO and eolt!" iL 

10 Sowedet1~thell'1Ukell.~fhnsc ..... bownuJd 10'12:09 

11 lr: ir.terest:d in - who wtMlld s:an:h for infarmatioll 

12 aho\:t le:arning a foreitn languzge 0:1 the internet, 

1 J a oppos:d to wha you slid. 

:4 MR... ROSS: Do we need to Wee a brw: for t 

!~ tipedw!8eor $.'I.~hlnz'l 10:12:16 

! 6 THE V1DEOGRAPH:ER.: It ~ the only 

11 ~dio~. We still hl-ve SO minutes on the re:;.ord. 

1& MR.ROSS: IS.on£ti~orfivt%l:lo? 

1> THE VIDEOGRAPHER: Fi\'eze:"tl. 

20 BY )lS_CARUSD: 10:12:51 

21 Q. Wha! v.'&Syol!robj:eti~~ In crea1ina this 

22 S\:tVty? 

2 J A. Wdt.1 thir.k:: II) fulfill my usignment. 

O. Wnich ..... 1!S what? 

A WcJ~ I\\':ll:~kedtoecndut:!~stI.!Q)'lo 10:i:!:12 

48 

1 in:arure Ilr: cctellllo whit:h t-OAAlrn::rs who enter IO:i3:15 

2 Ros~tta Stone. tra:iernadcs inlillheGoogle ~rt:h bar 

3 lm: c;mfus=d end believe thaI the ;erum-spollSCl!'eCI 

links Irc either owned by or endorsed Uy Ro~1.W!. 

, 
1 

• 

Stone. IO:13:J! 

O. Whltl)'ptofcontusilJ.l1 d ldyoul!:S'? 

1ve}'OII fatnilinr .... ith 6Ie pinl= 

A. rvc hea."CI that term. 

Q. he you familiu w-ir.h thl!. phr.= 

11 ·point-of-parcnaseconfusion"? 

12 A. I've h:ud !het t::m'L 

13 Q_ Ooyouhavl!.anundc:rmndingafwtliit 

l. ~point-ur--pwd1!.:S:alntilsiG.'· me.uu? 

A. 1 M.YC I cen:ral un!t«stasu:iini t.~al 10;1.01 ;08 

1.:; consum:no - that th::re is lh:ori~ &boot COIlsum.."fI 

17 bein, involved in ptases ah_ prate" afmvdng d 

111 decision to p.tr;;hase mel lher. putehasinC it, and 

19 Ihal tbme-~ \U'.pIill::C oflllosc two Ihlnp are 

20 rel2.Wl.Iil,!OIIl::now,phz.s~Dfthatproc.e.u. 10:10:'27 

21 Q. V,l}~tphaseoflheproc;cssdid)'OU1!SSe$S 
22 confQSion fo!'? 

23 A.. Well.1dtln'want_lheV4y .... :e·vcd!lllc 

24 !he wort. it would not be-it would depend on !he 

25 mind-seLthat !h: c;ons\l~Md. and some mighthr.~ 10:14:4i 

49 

.1. beatinl~:ITIDd:.SOfTCJNYIu"tbcenin l !(:::4:S0 

2 i~modc. Solhe~ri=tiuelfi:snol~elup 

3 -to been: spl!.Cifit: 1:intl. Whatever-the., you blow, 

t indIViduals ill Dlrszrnp\e had in Ihdr ruind Do ~ 

5 rangl!.oftbose. U'sn::Jtpcst-pu:ebueconfurlon,J 10:15:05 

6' wiU ~lIta. 

7 Q. Inde:.d. 

8 In Wine:; the SIJ1Vey, ~IC ~pond!:lts 

SI =IJ~lodid;.OIllilclin)-.s_ 

11l A. No. IO:IS:2ol 

11 Q. -WI ~ displ lYed'! 

12 So they lIev.". - the peges Ihm. th!: 

13 2!!venistr.l!nt is li~d :0 ~ ne'IC:T displaycO 10 

1 ~ th..--m? 

IS A rmlJnd-..ma:wiinavo\l\Ornunif)'oucii~ 10.15:37 

16 Ir.Illinl:. zr-d i. t&.e;: you \o:!. djrr~ ~cl 

17 Q. Co~ 

18 A. 'That! COITe:!. The Ot\!y paaelhry O:~ 

1!l nw '-lIS the Jl:Vclrr~ults Pl~ 1hats corteCl 

20 Q. NOl!nc.canpurch:lsdt~Steno:;!on,,"~'1; 10: IS:~9 

21 directly from II link llul apptMtd on (hi! Google 

22 tc.Sl stirr.ulus' ofthesevdJ·n:sWL pqe: com::::l? 

23 M!t ROSS: Objea. The.-e is an dl!.mtnt of 

2' co:-d'u$ion~ . Ce.n I expitIlI my confusion or do 

25 youwant=lo jt:S!Smr.up? 10:lc:1 2 
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1 MS. CARUSO: Sure. 10:16:14 Q. Okay. Whlte'JUphaselhc:ymiBh:mveilten 10:18:56 
2 MR.. ROSS: f think: the ton.."uriDn is.. you 2 inl£te$'.M in expIcring Ro!i:ne. Stan: 10, tb: test 

3 know, you could purchasc b:causc Ihcy dOll" go 3 conditim Limited thein.buily topuI'Sue to its 

.<I anywhere, is opposed 10 nobody c.an purdiasc in 4 netunl com:lusion Ill'\)' a:::ruaJ purchari"g QCl:isions7 

5 clitldng i!.link ifit wet!.<. live link. S::: \Anal! 10:16:20 5 MR. ROSS: rmjust going toobjcd.tl:Ilhe 10:19-.28 

6 em Shying.? You've COUilJlSed twfl different things in 6 form of the question. TIm't got seven.! 

i O:1C sentence:. 7 US'Jmptions built in it as to hi.!: pan \estimc:lY. 

8 hotS. CARUSO: I want to be clear thai. r B It's ~ get .. 101. ~f ~e Vld 1Wbiguo~ 

9 address your objection, Mr. Ross. 9 Sm!CmClIS 

10 50yourobjectiDnisn~onecan!l\lfcl1ase 10:16:36 10 To!he~yC'lJtallanswcr, golhem:!a:-.:I 10:19:39 

11 Itn}'thing because: thf.t v,""aSn't pan of [he survey 

12 «Jnditions7 

13 

" lS ,. 
17 

" ,. 

MIt. ROSS: It was p~ica!!y ir.l[la:~sjb!t.. 

\'o~ couldn't go nnyple~. 

MS. CARUSO: Right 10:16:47 

Q. If som:oD~ ,'tel ~Iy going 10 pun:.hase a 

produc.t. they wouldn't purchm. it just from the 

5ear(;h-rc.sull pa:c: ri&ht? 

::"1 iUlSV>eI" jf you urukrmnd. 

12 TrG \ViTNESS: Now 1 fcre,or. Wnat wu the 

l3 

H 

15 

" 11 

18 

question? 

(Wbenupcn there;nw rtad ~ record a 

follows: 10:20:00 

"Q'"estion: \VhaL'"Yu p~ they m;~t have 

bc.ell intl:l'C;SfeU in cxplorin& RtrAIa SIOtY.: 

to, !he tt:5t condition limited thcir 

zbility It) pu:'lue to it!' nann! alnciusiClCl 

20 
A. You're eskir.g m: a technical q~.ion or 

are)'O'J aslcing me wflat comumtt; thifli..:1 10:1'?:08 " " 
21 

anyaewlll purcl-.t.s'in!: decUions?) 10: 19:44 

" 22 

23 

" 2S 

1 

Because it is tru: that Oel1 in so=: of the 

rcspon= we see here consumers act 2li though 

e!ickinl;l on tlll::m is..somehow dirc!tlytaVing th:m to 

a ?vrcl!ase place. So thiit wo~d "circa- is kind of 
ltI ttnl!Sllai word here. 10:17:25 

51 

But 1 don't have an understanding that on a 10:1727 

" 
23 

" 
ZS 

iHE WITNESS: Apin., I'll jun re;=.t tJut 

the .... -a)' the test u set up, they CIIWlOtdicl: on any 

link,. Inc!,. tho'dOle, they don't ever kol: ot il link 

beyond th: s:zrdH'esuhs pzge, )'eS. 

II 

1 BY MS. CARUSO: I O:2!l: IS 

53 

2 search-rcsults pa...<>e, that I an pill in my creeit -, , Q. Doyovlhinki{~=wuinterut:d 

J , 
5 

• 
7 , 
9 

10 

" :.2 

13 

1< 

15 ,. 
17 

" 

t.a:1il!llywher.:. on that page a..'1d recei\~ back. the 
ro",",,,, 

Q. Right. 
• , 
, 

i:l pun:h2Sinl: a pnxiuct, it ",'OvId want- the 

CO:mlmO:- would \Vlllt Il) do nnrc IhaI1 just look at \h~ 

adveru=eM fori ....... ...bsill: ~? !O;2.0'26 

MR.. ROSS: So rm !:Ornl: 10 objea or. the So in the - going back to the phl:ses or 

makil1& a purchasing d~ion (hat YtRl ~ talking 
about e3tlier, no. one W II$ prCSUl1ed with an 

opporrunity t(l $te information - no o.."1C was 

prcsen~c:d v.ith the opparil..II1ir::y to 1001:. at the 

7 grol.:Jlds thai's eaUi~g f:H' sP=lll!ion IS t(I wh~ 

I in tbe mind of othtt peopk. but to ehead and , ~. 

10:17:54 10 niE WITNESS: SOI1)', ",bat was th21 one 

produ::t thn was being advertised'? 11 

A.. I1Ijunnylh2i you::orre.et.!y 12 

UlId~t.a.'\d. YOtJcUlnOtclir.konznyoft.;'~link5in 13 

our testing control stimuli and, therefore, YOIJ 1 ~ 

api..,,? 

(Wne=lpor. the ~Te.ld thc~ u 

foUoII,'S: 

"Question: Do you Ihiitk if'!. ,or.sum!r '0,:3S 

10:20-28 

!lever 5::t a page beyond Ih:: search-;esuJts page. 10:18:1 4 15 mlUestecI in purchsing a produet, it 10:20:38 

whatcver that page might ormightnothave included. 10 

Q. SO irresP=Ctive ofwhal was in the mind-iet 17 

o.fthc responden;.s wh:n they enI:Ied in "Ro;::ru. u 

Stone,~ which you we you didn'tm2ke any 19 

WilU~ wan; - th:ccnsumerWO'Jld \\."V11 to do 

more t..'Iin jim loo~ Ililovenl!er=rtl for a 

w:;b$ile page!) 

THS WITNESS: rvcnot done any Riean::h 10 

20 i!.Ssumptions about,jt5tmatleted that they could 10:18:40 20 Sl)'witb ceNinty ~501T:enmpleofecnsu.'ICfJ' 1!!:21:OO 

2:' rurl th~ ca....:! an:! put il in - 21 ..... 'ho do a S'!att:h ~J!t howofte.n!hey simply 10:11:: il 

" A. And. jus~ 10 he c1a1f, I Wo said a..,d thai. 22 tM sca:'"..n-1'l'$ll!u pr.g:. 0011; ofU:n they clio:i:: 

2 j the}' were set up to IJnde;~um:! this wzs abCI! t 3 rnroHgh to) O!lt or more ofthr: link.s. So I d<m' , 

21; s:mhing for informWon, abcut Icmti.1g a Itn~e 2 ~ hLve a !p::tili: underStWdinE nrh.')w Clf~ tlIost 

25 and2.i1 that as welL 10:J&:54 2! ti:ing! cccu. Ccru.in\y SOlIe COllSwners ma}' 10* 10:21:1 ~ 
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1 btyond the searcn-f'($lIlts paGe. 10:21:22 

2 BY MS. O.RUSO: 
3 Q. Butlhat rlodn't matttttD )'1Iu in forming 

.~ your oonclusion in this we? 

5 A. No. The txperimrnt, z:s l 'vt conducted it, 10:21:31 

6 , 
6 , 

10 

a 

I$kcd Ihan about the dc:~ 10 which they're 

c.cnfuscd go they trok a! semh-resuhs p2.ge.. 

Q. Didycuatttmptio idemifywha., if 

u.ything, thou! the sc:arch-l'C!uJts page C8l!!ed !he 

oonfusion that you identified? 10:22:07 

A. Yes. 
12 Q. Win!' did you delenni.,e? 

! 3 A. Well. tht experimtm is set up \\ith 21est 

1 <1 and a control LO measure the degrt:C to which the 

1 5 allegedly infringing p!l1 of the se:L .. 'eh-results lO::U:2.6 

1 6 pa,gl<. which in this ease is the spo.'lSarui links, is 
11 CllWiing c:oofusion tbtwe whm eoofusion ... .-ouId o:is:. 

18 in a noninfringing "'mid... which Is the net conru,s;on 

1 9 I've reported 

20 Q . Beyvnd JUSt generall)' the links causing 10:21:49 

21 confusion, is there anythini thal you idauiJied 

22 aboUlIht linIa., the sponsored lin13. that led to 

2 J the confusion}(lu identified in yOIII' experiment? 
2.-: MI give you some eumple.s: th::: pLacanenl 

10;24:50 1 , THE WilNESS: Tn~ - my opinion is whu it 
3 51l.}'S. whizh is thst there Wlli nc( confusion 

4 usocialed with the sponsored links. And at least 

56 

5 I've not been asked to develop tM.t opinion far allY 10:25:09 

ofl.'lt s~ific artribtnes that you jlUi listed. 

BY MS. CARUSO: 
• 
7 , , 

10 

11 

Q. Dc you have lIny idea bow yeu might go about 

ddamiuing that based on th~ resultt of the 
cxpcrimcat you CCIr'Idueted? 10:25:2& 

A. I would have 10 think ibout h:>w 1.:1 cithu 

12 U!5e tho:: U III. as it exists or to design I. ciiffcrtn! 
1] study to do what you've asked, 

101 Q. Ri:bl. 

1~ When ),ou Weto:: distcssing Ihccontrol. you 10:25:47 
16 SAid th.ep'~tpO$e .... u to have something that didn't 

11 c:ontllin the allego:1l)' infrinlinl el-..m::nts ofth~ 
18 testeondi!.ioo'l 

19 A. 'Thzt'scorrC:L 

20 Q. And the control ~nWncd no spol"~re::l 10:2.5jR 

21 links af all? 
2:2 A. 11u.l.'s eorrc:t.. 

23 Q. SI) U it your underrunditl& m~. thaI the 

2'1; presaJcc o(any sponsored links,lrTcsp:::c:i\-e of 

:2 5 M Jm. page. the hori2:cnt.aJ-spo~d finIt.! you 10:23:15 15 what they ~y or ·,...tIa! they're (01, caus::: c;oufcsion? 10".26:14 

2 

3 

, , , , ,. 
11 

" D 

" 
11 

" 

identified'VefSUJ !he vertical O:lC.S, !he ria.Vcing in 10:23: 19 

the venieeJ omtt', the v.o.'din& of th= 

-'''enisemcnt.,lhc preseno: or1he Reset:<! Stone 

M:llC: in the destination URI... preseoc:e afRcmnn, 
11:1)' orits ttademzrk:5 in !he autNe lC:X1 orlb: 10:23:36 

adverti$t:rn~ 0( the titJe.. 

Did )'Ou identifY 27l)' of Ihou things u 

beingtbc =eof~ CCIIlfusion you ickatified7 
A. Ifl mde:stand)'Oa qu::stion.. the .... -aythis 

eq.erim~t is set up, it \.!:st$ the d\qedly 

infrin,sin& e!tma'\tll Ofth:.l~'rt3Ults ~ 

1O·.2J:t;9 

apirul a nlXIinmne;i..,e, toSltrol And ma.'l)' o:~ 
dcmao )'a'.Jve j\&Std=~..d are aa:n"buwi orthc 

sa.-cl! lesWu in thesporuwed UQ, butlhe It:St 

is design:d to test all those milliS, which are pZl1 m:24: 11i 

or:he clie;ged irm~ 

So all of those lIM to!en:ia1!y 

ccnmautinicaust:SlO th= confusion we find . 

Q. But ycur oilinion doe.sn'tSP:1:ify whicl! or 

55 57 

1 A.. As you've worded it, I think 1 agree: that, 10:26:24 
:2 es.sc:ntia11y, the. lest hm is abo\.!!. the whole 

3 sponsored region ofw.- S'c:;U'ClHes:ults p2ge. Thst'i 

-t the - in undcntMld it correctly, that's th: 

!i alleged. infringement here.. 10"26:41 

6 Google cawes th~ ~onsared links and the 

1 elem=1S - all th: c1erl1Cllts thet you m:tlUon:d to 
E o:clfr. And to some CXl.en1 or i..'tOth:r th...j' are 
~ ~n'rjbLciIll: to the: m2Sured confusion in my [est 

Hi Q. ElchibitDtoyocrrepan,flntpagc.af 10:27:10 

11 t1U1t. I believe conuins th~ testslimull$; is that 

12 colTtGt? 

13 A. Ibdi=thBl'scond... 

1 ~ Q. And it sho\\-'S r ... 'O spansorW links at the to:;. 

lS of the pag:; tight.? 10:27:31 
15 1' •. Y::s. 

11 Q. NcithaortbosCSponsoled lirb is [or 
15 Rosett.aSt.one.COtr, axTed.? 

19 A. ThU"s correct. 

20 !hose lhingo caU5.CS Ihl! confusion O!' which may ncr. 10:24:34 2 {) Q. W"ne . .'lyouwerc.doingyourinitialseatch l0:27:44 

2 1 a.cse canfusion~ 2:: quc:ies fu~ Rmettl Stone results on Goo~e. elid 

12. MP_ ROSS: IjL!Stobjec-.. TnztESS"..Jm1!S 21 )'011 - do you leca1l thuc bcing UI)' search resulrs 

2:: Ihu thc;e is z mona C21!S~ th1;11he.-e i5 a single . 2:; in ..... -ruth RosetlaSlOne.com W!S not J. sp<m.sored lirJ..-? 

14 gust h::re, r.:! oppast.c ICI multipl~ IZUStS. So it 2.; THE \VJThTESS: Canl h=:ar the qu:sticn 
2': usumtS c ita that U: nd: i.., e\1dt:'U. lC;24:n 25 ag.ai.,,? 10:21:05 
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1 

2 

) , 

(Wntmlpon !be rcpo:tet read the r::cord as 10:18:1 7 

iollows: 

'Qucr..ion: V.'he:'!)"OI.I.....c.-e doinr; 'fOIJ! 

mitis! swch quc:ics for Ro5~ Slont 

58 60 

A. B~, again, ~ Stone "'Iould not IO:3C:B 

2 have put~ - v.'OUId not have ~ the man~ to 

3 purch= Iha; link if it 'wasn't that it ""as d;,ing it 
.; 10 be above its competiun 

5 , ~Its on GOGgle, did you - :ioyou recall 11i:2B:OS 

!hue beinjl G}'.surch r!$Ilts in Woiidt 

Ro.scaaStone.com was nOt .. sponsored 

5 Q. Doyouthin.\:theptesenceofRoseua.com in 10:31 :06 

5 !he test tm:Iitm \/o'OUla have Uf~te:I ~ re:sults 
7 , , 

7 ~e1 

link"?") II A. I don't Ia'IOW sp:.citiC211y whether it would 

TIlE wr1NESS: I don': sptcifi~1y 1=11 9 otwcukl not have. 

10 Ont \Ill)' wtheother: Ijustdo:l'1rcnember. 10:28:20 lO 

11 3Y WiS. CARUSO: II 

12 Q. This pa:ticuJaT .~~hol. djd yOll print 12 

13 lhis out'! 13 

1'; ..... rmnotsu~e ... h2tyou'rcaskingl!le. l~ 

15 Q. Nolthephy5icalcoyytm.rsbeforc)'oubut 10:2£:,37 15 

Hi \\~at was attached to )'ou:-n:poIt. \.1125 il ~n ,cttJ~ 16 

17 sc:-eensnOt from Googlc's search pzgcs1 1 "! 

16 A. Tne ~ stirmli v.;u an Idl!~ 5IC&J'Ch 1 e 

19 rescllfrom.5aJcll~thatlbclievc;l 19 

Q. Doywhaveu.ypredittion? 10:31:23 

MR.. ROSS: You're a.sIcing him to g,lC.$!? 

MS. CAJtUSO: rm askins him if he Ius ~lLy 

predittion. 

tHE WlTNESS: 1 \lC.1kin't v.a.,t to;peo.tli!!t; 

on what :P.=~ts v,oulc! be. 10:31:32 

BY MS. CARUSO: 

Q. ~ you saywi:hc.c:-.airuyth~.:. it I.O.QUId 

JlCK have affedcd ihe da.ra you coDcct=d? 

A.... rm-rmtestiiYin&ldon't1:l"l.ow. Hw:e 

20 oriEinallyhada~RDseea.eom-l.tthell;)p,whichVl-e 10:29:01 20 

21 ddw:::i berore we Ttolldc it the tct slimuti. 21 

no Klca which WlIJ it lMlU!d have atfect:ed Ihe rc:suJ1S" I0:3 I : ~7 

rx irn. \110uld have ~eQed!hem at clI.. Jlm4y 

22 Q. Why did you do dult1 22 h.vc. produeed the same mutt: 1 don't know. 

.~ Well. I think in this C2SC the; issue ~.~ 

th:C).."1enl to whlch thot arc eonfusioD abOllt links 
" 
" 
2S th~t ven't the company's link, ~d ;hal IUCOmpUl}' 10:29:26 2S 

Q. \I/"nost idea was it to lea'll: th~ 

R.osen:aSlcn:.t:«n·spor~ link out ofth~ tesI. 

sti .. "ulus1 10:.]2: II 
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1 it.!.clffcdsthatitlwtop:.ylobeuthelopo( 10:29:30 

2 th~ listing because Gtnl2'\\<\se its r;cmpetiwno ",'in 

J be. ulh:: top OrOl!: 1L"ling. 
4 So the approaeh we've t:ake.'l her~ is to sa)" 

S 'well.lbe RosettaStone.com would not - absent 10:29:45 

,; Google':; behavior with these sponsored links. ~:oulc 

"I net p2)" 10 trove its:lfinto the IOp~ponsored 

5 position. SO WI< want t::I ~st the: position where 

9 tre, ~ not buying dicir way to the lOp of the 

10 IUl 10:)0:04 

11 Q. llhoughttheparpmeoflh=lCSlcooditior. 

12 .... ~ tJ) fes! the real-world conditions Wldet ,",hich 

13 conrum~ would see the dl~ly infringing 

1 ~ .ru.ity'l 

A. II is with !heunder5tandmg thal Relet!!. 10:30: 13 

! 6 would not- a1»ent GooJlJ;'s behnior would not ha\'c 

11 boughl its~f into that list. 
1 e Q. J thougblliJe position ofRoseuaStIln: 

1 ;, v,'&! : Absent Google':; behavior, n~ cfthe 

2.0 S~fl5(jred links would ap;IeaJ' . 10:30:3 1 

21 ~~ Th~ti3 tllciTpasitionwithn:g.a.rdtothe 

22 useoftheirtrademarkin~ BoJt.for tesring 

pu."Posu. we were ~tint not Rose!Ui Stone's 

ho:nesi:e. 

Q. And ... i'lyjslh~? 10:30:50 
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i A 1c1cn'tnmembertltltthen\\la5upeciflC \1):32:16 

2 IWlhor"of6al.ctm:Cpl Il."''6li.iim~pro;edU!'e 

3 that we ured in ~ Amtric:,zn Airiin!:$ ea.se, so ~ 

• !!lrcady had this ~ing that. this .... as 1.'1 

S iSS\lC; so we laed the same logic wbc.'l 'We did these IO:J2:30 . """ 
7 Q. Goins back to r.ty original qu~cm on this 

~ IOpi!:, )'OIl aid this was 2l\ tc!Uallea:r;h-f~1! 

9 pagerxctpt forthc.n:n:CMJoflhe ~totIe.com 

1D li~isthatrir;b17 10:12:53 

11 A. 1l.at's my unc!cnut\cint.~. 

12 Q. How did)'011 c:>;n:. to obtcin this patticular 

13 pag:1 

1 • A.. QIJI: of my c:onsu!ta:n~. Sarah - nJ srt 
15 !hat I g=ally unlietmod thzt Ros.."1miledsomc !0:33:lZ 

16 kind of monitoring Ilrogrzm going on. 10 \hey twI 

11 some cedJe of =00ts. Szr.Ih r:viev.~ a variety 

18 of thoses:::tt:e:ll.SbOllalOOi the lines tha;, ~ Ialk::d 

1 S abou: euli:r, 1hz: l!-1nbut':$, and she is !he <ne 

:<0 !hataJ:tu:d}-tpverneth:isonc:toRVic:w. So-zm! IO:I!;29 

:i" 11 \O.2.:i my und.::mandins all of the ones tm! '\lie 

;2 2 k»b::d 21. wt;"c aauaI sC"ec:nsho~ the!. had been 

2l 

2< 

25 

a~ in lo\illl~'C" this moni\Oling process wu. 

Q. SO)OJ didn't &::lllaIly print O'.JIW ptge 

10:33:46 

16 (pages 58 to 61) 

Verite>.t Corporate Services 
800-567-8658 973·410-4040 

5925 



62 

A. Tha!'l na'. my Wld~ding. l(s my IQ:33:49 

2 tiIldel'S'tlnding it came from this cadi~ 

3 Q. Do you bzve an u!ldl:.'SW'Iding ofv.tten the 

<I s~ot Wil3 printed? 

A. Wel~ no. I don't ~~'e 2. ~ciflC IO:J~:05 

6 undema.:tding of'w. fu~ oth:t IN..'11 ha\'e a 

1 gtnml cnderstanding it 'I\o~, y:lu bMlw, within tiie 

E l~ shM· isl\ period oflime, mc:arung the last yr:v 

S O::WO. I don't kllow the euct dm. 

10 Q. 1tv.'2SbefQll.Apri!oflOO9;righ:.l 10:34:24 

1 1 A. Yes, and cenz.inly it \W$ buorc: J..v.i1 of 

12 2009. 

! 3 Q. Aftoo..l eomp1elirl8 the e~nmcnt, m.Vt. ytJu 

::. < sia:e gu:le II) Cioogle'5 ~iu: an!! perfCll'1ned 

15 Se.2I'c.hcs fo~ Rosetu Stone' 10:3~:~5 

1 fi A. I don't redllhui specifically hzve. 

11 Q. Hil$~ooYOW:sll.Bi 
lEi A. I dort't l:no\o,,'. r mvc not asked!Mm if 

1 S liI:::y diu or!h=:y did not 

20 Q. Reve you dbcussed ",;Ih&n)'Ot1esil'lc( IOJ~:S9 

21 concluding Eheexpetimu.l what stan:h-rc:sul: pages 

22 for fI.o:s:tu. SIOII.C look Iii:? 

23 A. No. 

Z < Q. Ate you zwarc lha:. Gaoye!:hanged iu 

'2 S policy regarding L\e usc oftrad~uks ir. c.omection 10:)5' 19 
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1 wid! sponsored Iicl'.s inlune of2ilO9"! 10:35:23 

2 A. I don't want to tauf)' that I sr..cifiully , UDd~and!hil.l. 1 do recal l some g~~ra1 , pr~..fdeasc·typt nuffthat Ihey w:n m:!king a 

5 change. but that'5 all I reall)' know about tha!. 10:35:40 

• Q. The p~relez.se srutr. hcr~' did Ul:l1 tome 
7 to yow attc:ntion1 , A. r believe through one oflhe inteUectu;tl 

• property InckU!., services that NERA jubscribcs to, 

10 00: I d01l't recall sp"'-cifica1ly. 10:J5:57 

11 Q. Did you di~cms trli1! ch~e with Ros:m 

12 Stone? 

13 A. No. 
1< Q. Or ROj~SlOne's Jawyet 3? 

~5 A.. No. 10::;5:03 

16 Q. Dtl you have Ul)' undc:rst.es!dbg of......nelher 
;1 the typ::s c rsponsoreci links thai ue R:3e::ted in 

" the lest stimulus ,",'Quid be displa!,~d under Googlc's 

l~ ncwpclicy? 

20 A. I don't h2ve 3 specific uno:n;moding of !0:)6:21 

21 haw the: link!:; we used v.-ould hav:: b::~ the nme or 

22 would have been diffaall from- undu the II",,"' 
23 policy. 
2< Q. Do ),ou h:l\'e 1; genenl \1!I0standmg of how 

25 thc..y would be difie.rt'!Ii.? 10.36:32 
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A. No, I don't even have that. 10:36:33 
:2 Q. Wculd it affect the ~1U$io:l rdl=ted in 

:; your lep:llI. ifany orlhett type.s of 5pOl\S«ullirtl::s 

{ displ4yed ill this test mmul'.lS no \ongu 'WJuld 

S IPPW 1)."1. GooP::'5 swclKcsull yllgCS for Ro.!tlta 10:37: I~ 

6 Stone queties1 

1 MR.. ROSS: rm goin& to just cl:ljcc to the 

c phru~ .th.es~ typct or sponst!red links- sinc:c. ifs 

9 urn:1eu to me wbz.t that mwu.. 

10 ntE 'WITNESs: CM Il.lk you In I(peat the \0-.:37:16 
11 qoeruo.,\ U\en? 

l~ BY MS. CARUSO: 

13 Q. Su.~ 

H nhakH.stepbacbnd Hk- remind)'0\1 

1~ orin carli~ dillCUSsior. v.~ h.lllhbout cllOcsing types 10:31:)5 
16 ofspo~ linb that were typic:a.l or th~ IOnd of 

11 spon.scxd linb that you SilWwhen you did !he 

12 prdimirwy scam-.es.. 
1 S Do)OU rccall Ui t.alking about those1 

2C MIl ROSS: rm just gnill: to objcc.t.bea.us~ 10:37:50 

21 hespe.cific:allysaid that he doesn't usc the-...otd 

22 -typical.· So UlI1 misstzLeshis prior t:::nimOrt)'. 

2] MS. CARUSO: 1 hate to en~e in "' .... yer 
210 coUoquy. bu! its my unde."'Standir.g that objtctionll 

25- :In: limited 10 !he besis fo~ the objec:tio:l a.-d l(ns:tW 

, 
, 
3 , , , , 
, , 
" 
II 

" 
13 

1< 

spea:::in~ objectioru lire. ntIt - 10-.)8:01 

MR.,.ROSS: ilwun'l.1p"'..a1::ill!objcaiQfl. 

!Nt .... 'Z.l an objection - I am nquired uncIe:!he 

rules !;Irthe Earu:m District of Virginia to 

identify tr.}. objectiOIl in ndi .. way Uta yO\: can lC:3&:14 

cun: it SO thll YOII CII\lIOt com;l!ilin l.Il!: W et point 

o(tim:: you dieln't blow 'o'Ib1ll [ Wl5 r;:ompl.cining or. 

And I limi~ it to tbu. ! told yell cxac:tly ..... ~t 

YOII neala: kI fix in ow \a lave th: question 10 

rorwvd. Doesn't mea,., yOIl hl:ve IJ) fi",;1, thou&h- 10;38:29 

BY MS. c.>\R.USO: 

Q. MT. Va.ll.iere, let's look a! '= smt!, Dr. 

Van L.i~, d~ you - ir __ look alVle. iPons~ 

links on Exhibit D. th~ top on~ Is (or A:namn.ccrn. 
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15 00 you hJ.Wo lin Wld~;Jdifl,J of wh~ Nncum.com 10:39:00 

lE 

11 

" lS 

:;:: 
21 

" 2: 

I :~ 
" 

does? 

A. I hz, .. c e r-n:reIor.&::manding. 

Q. H;M:}'1Iu eve been to Amalan.a:llm w-eb 

palc7 

A. Ib:tiev:lhtv:. idon'tretN:mI>-.:"b 10:39:12 

spec:6c in.<Ur1Cc of it, tIlL. 

Q 00 you knowwhW1::r A.rrtnon.com sells 

ROiCtlI. Stgn:: prociu:::t.s? 

A. I don'! have a spec'Jie lIDdasta'loiing th.a: 

th~doD:'~don\ 10'39:25 
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Q. In COMection with year exp::ritn"..nt, did yoo 10:39:30 

2. ever look .t-- you or an}'Orleonyour ~ to your 

:! knowledge. loakat AmU.on.conts pale to d!1umin: if 

4 they sen Roscttt Sllloc'S products? 

.s A. Ido.'1't~lthatwelookeclup=::lCbor 10:J9:47 

6- these links; I d"n't'J'o:a.U thm.. 

"1 Q. Th:. next - bc:ro~ we fl'IO\."t. on. earlier we 

B tzlted about typts of iportJOred liaks and I beUtvt 

9 one aJegcry YOII identiIied was competitors. 

10 Doyourc:callthU1 10:40:16 

11 MIL ROSS: Just object 2.~:!S mi5stating 

12 his cmiicr tcstirnooy. 

13 TIlE \1II11'JESS: r undemaDd that some kind. 

1<; or5pOflSOl"td !i."iks ire c.nsnpetilOfl. 

15 BY !...tS. CARUSO: 10:~0:2j 

la Q. Do you undctStlnd Amaz.I)n.com to De a 

l" compcl.ito:'1 

1 B A. rm not sure teclutDUy in what regnd you 

19 IT.eu\. 

Q. 1 don'! nan teciuUc:e.lly in any regard [0:40:43 

21 olh=.t than the regad in which)'OIJ malliol1"...d 

2 2 COfTIpctitOI'3 earlier !his rnomin&-

23 A. We!l.lhaveaperalll~nJ!,lhat 

2. 4 Rostra docs not :w:.ho.-ae or appr<JYc ur allow 
25 ~le'l\,noresellittprodu.cltobll)'its\.:ey'o'Il)ft. 10:41;0& 

1 

2 

3 

• 
5 , 
1 
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Suin!hat sense, itwo!lkl nOl- it woull:! appea: 10:41:13 
M~ 8.'i a competitor to Ro:;et1ZrStaoe.co:n's site. 

So if you're I!Sking IT'Iedoes 

Arr.az.on.com/Rosctt.a Stone mmp:te with 

Roseaa$tonc.com, I "'W!d say my g"..neru 10:41:31 

undenranoin.:; is that ya. bcc:a115C R.meltt Slone has 

ub:d th=n not w buy tru: kc)~'ord. Bur. do they sell 

3 

• , 
, 
7 

• 
• 

::'0 

l1 

" 
" 

Q. Do you have 2 gene.ral ~dcrmnQing7 10:42:35 
A. Nil, O!hcr ti'ltn it'$ 2. site thaI bought 

Rc:!:Rnz Sw:-.ts cade:nari: an:! I!.pp::ez! ts e sponscred 

link hue. 

Q. A.reyoufunilitrwiththc:teml 

·tffil~"? 

A. I'vt h:artl thZ1 .... 'CfIl 

10;42:4? 

Q. Ha~'e yo:.: n~ lht! WCi"d in connection .... ilh 

lhi..!: la .... 'Suit? 

A. t do:il bc:lieve I have, no. 10:':;]:00 

Q. fUve)'CIu htll.'!! of e<ompllli~ th.tt pay oth:r 

e.om~ts 10 drive ttaffictl"llhdr \Yebsi~? 

A. I him:. ge::enI IJI1d:l""JUIlding o(W 

l'l tDneept I thi.~)'ou're referring to. 

68 

15 Q. DOyo".Ila1awwhetheranyofthesponsored 10:41:22 

16 links in lhue saess stimulus tJe til affiliM:S? 

11 t-.1R ROSS: Atfilimt:<; ofRosc.tr'"s[;Jfle.cCI"II1 

18 MS. CARCSO: Yes. 

19 THE WITNESS; I don't Iuve a specifie 

;;: 0 unclc:maJ:ding orwh3.! any of this partic::ulu group'! IO:43:] i 

,,1 tpotUotd linla is to Ro:se;a Stone, athct"!han I 

~ l bz\'e t ~ undemanding they siurJld not have 

2:3 purdwtd Rosetta Slone'S btldernark and appeared Q:I 

;;:~ this page. 

;';S 1/ 

1 , , 
5 , 
, 

BY MS. Co\RUSO: 11):43:51 
Q. So)"OU don'tknowwhetha Rosert2. Stone 

pro:fucts an: available for sale on lIr.y of these 

PZSCS. thcsesporuored links, Ihrougtl ~ 

sponsored links? 10:44 :09 
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e RQ.letta Stulle's product, iftht)' do, 1h~ ytlu !.:nnw, B 

A.. Yes. that! cooect.. t don't specifically 

r..now rOT each link vm:lher it says llj: product or 
doesn'!; or whether it 5:11$ competing ptodue13 o. 

ooL 9 lhel'vcareseller. So I UIldc:standit thlltv.'ay. 9 

10 Q. \VJut'SL'ttbasisofyourund~inglhlt iO:41 :4S 1(\ Q. Ar,dthat'snot~lev~1t to your conc:lusion 10:44:19 

in this case? 11 R.o:Ietta Smile has 15k~ Amaoo oot tu use lIS 11 

l2 bywords? 12 A. No, nol in this case. 

1 3 A. I believe in the original COlIVI::I33tions 1:: Q. If}'D\l were: to lcam thai. orth=sp!lllSored 

l 'i about ~ c:lSe, you krIooir, when I fun - 1 dort't 1 i links thzt ~pcar in this uststimulu! only one of 

is recs.l!jri1.l\,-asin:aspecifie~onwi!ha [O:41 :SS 15· them cu:rentiy would qualify to be I"'..tllma::! U I 10:44:46 

16 'pe::ific:: le. .... ytf or part of that one gJolJP 1.:2.111 was 1 6 search-erutts-sp:msored lmk now, would Wit affect 

11 on., but Ihic.I -1 asl::ed an: th:$e- anyof lh:se 11 )'OI.r opinion? 

! 5 people wthori<.t-d to buy yom k.eyNord, and it wz.s my 18 A I cbn':.know ifn would orwocld not 

19 undel"sundi.og thaI no, th..-y 'WO:fC not 29 Q. WouIdyou n~ more information to make 

Z 0 By "keyword," 111I2n:YOU.' trlIdemuk, 10:42:14 20 thatdett:nninatioa? 10:.11.5:12 

2l RosettaStefl:... 21 A. Certainly Iha;. -would be one thing I would 

22 Q. The","...xt sponsor"..o link: is for 12 w&flt, is mare inIonnatiotl 

2] CouponCacrus .com. Do you h2.vt an IUldecsunding of 23 Q. \Vha! e!se would you -want 10 kncrw to mllke 

2 ~ what CcuponCatrus.::om is? 2 ~ thatdeu . .'mination7 

:2 5 A. No.1 d:l;J't have ~ unOersundil'lg.. 10:42:32 2.S A.. l'mnotcenainL~tltm.l1ema,d The 1(1:45:21 
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, ~ end c.ont'ol h:rt is not over any one of these 10:45:2$ , indNiduallin1:s. per se. This u; tlol t.1~ , 19linst one of1he tinks. l~ II 1&W$ljjf t.bcl!rt the , tt-Iamttion tlw ztn'!falty 1I.P?=2-""S in the ~t.d. , ma, yet. 10:<15;42 

• Q. Mm·hmm 
7 A. And so \\~C chosc:n II est saenuJi!.hz! I 

• l;uN: u gencra!lyreftcQ..~ oflhl: ~ruWlS 

• Llu.t \IoC undt.istolXi existed.. And yrlJre d-.. Sctibint 

iO to me I sination ~ somehov.' those lit materially 10:<15;57 

~~ diff=<: now than &.e), WOJld ".ave b=o~ b'.J .. J have. 

12 00'. -1 hllve noevid:~orlhal Ibavej\lS1.Your 

II big g~ de.5aiption ofiL 

" So 1 rtallydon't know howl I.WIlidjudge 

l> u.:. 10:45;11 

" Q. Okay. rUtrylohavethUnotbe2 

" \"I:uc. g:.r.c-al clacription. 
18 Ifdl: only sponsored link lhaappe:-ed. in 

" th: t:.slsu.'fIuh:s ..... u 3J1 Ama.unalln,spDIlsared !bit., 

2. dOyo'J thinl: thor. v.oo.ld!-stYe e.ffecw! the. results of 10;46:32 
2! raJr experiment? 
22 A. Well , I tal'lA)' wi1h ill c:rtaillly, Ix:l... 
23 apill, rhis fPe.$ 10 the ~ oHIO"' many Jinks 

H ~t ..... ':l"t.. Asld I i'oJeSS ","hat)'tlU'redcsaibing u> 

2S me K U itultlDn...nen= ~ 1:1: just one spcnsc:n:d IO·~ 6: 5Ci 
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, link. 10:45:53 , Is thl.t "'htl yo:./re. d="bing? 
) Q. For))Ulll!lSeS of lhii qumicm, ~ 

• A. And we cboil: 1hi.!; ten stimuli bec:lust. tnel 

5 is ncc ~ci:CUmmtICZ that _gcnaan,fouzcl., ooc 10:47:01 

• sponsored link.. We found tIul1pC'l!JJy there \1."1.5 Z 

7 cno.:ple on the top amlsevr;ral m dleli&. 

• So I don't specificaUy IaHrw tt;,w tbt 

• ehqe. would &!feet the net amfusioll tbat \1.1: COllnd.. ,. I don', have a s~fic un~& 10;47:1; . 

11 Q. SO is il yOur undemanding tlI2t no ~ 
12 .."tat lhlCSe ads ny. 1h: vr:ry fm th~ thc:'t ill: 

13 Wi, !Mrs whit is ausing theamfuiion7 

t< ."'.. I belj~. as we talked carHa. ~ Is 

" rr.;t."l)' ur:n'but.e.s to this L-sbap:d-sponsote:d"tree. 1O:47:J3 ,. I t'! p!acem:nt, til:: coiQrofit.1he folrtStiW ~ 

" in it, the - genc.-:;.Jly the content oflkezds. All 
!~ ~s: attribul.t:5 ue put of'Vo-illJ. Oocgle does to 

l.i display ma15c:cUon. And the c:,mfmion ;vesaid ,. Ihill we' ... e ida\lified i~ woatted with tbose- 10:<1:.56 
H !l\3.1 s=tion, nol with lny just singleelemcnt of 
22 tho~ taributcs that you have just &scribed. 

" Q. Is there anything about the du that}'tlD 

" cdle:.t:d lhal. 5Upporn tb.i.~ conclusion; tbt the 
2: confusion is a5so::il!.tcd with Oi~ c:)llecticm of~11 10:41:15 

1 

2 

3 , 
5 

6 

7 , 
9 

10 
II 

11 

13 
H 
lS 
H 
17 

" 19 
2. 

21 
22 

23 

" 25 

1 

2 
J 

• 
5 , 
7 

B , ,. 
11 

1.2 

13 

" 15 
16 

17 

lE 

!S . 

2. 

2! 

I;; 
125 

of those elcm::nt!? )0;48:1 S 

A. r guess rm reall)"notsurewha1)DU're 

r.sking me. All the rc...; is cksigned to do is 
rt1e2SUre lhe net confusion associated with thai set 
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of ~ttribut:::s or dlaracteristics of that $lea... 10:48:40 
Q. Jfyou look at 111: datI! !haL's a.ttached in 

Exhibit E - by L~e way, have you-
MR. ROSS: Excuse rre. 

BY MS. CARUSO, 
Q. _. attempted to code in any way the 

open-end TC$pOf\St:$ to the dlllii? 
A No formal coding exercise waf done with 

theseverbatims. 
Q. Puc you zwnreofZ!n)' info.-m.a1 co<ii.'lg 

10;49:03 

exercise Ihal ~:as done with them? 10:49:23 

A. No, not as - othttthan - by that, r just 
simply m:an my looking at them and getting I! genet!) 

understanding of the nature of the t)r-s of things 

thn people brought o.p. So in thilltSeruC, I :'1.1ppose 
th~istr.ental coding. 10:49:45 

Q. Was there alI}1hing in the rtspcmses 
thems.elvts. these opcn-t:tId respor.ses, found on pages 

1 through 23<1 oflhis Exhibit £1 
MlL ROSS: Pagc.whllltgain? 

!! 

BY MS. CARUSO: 10:50:08 

Q. There is two parts 10 Exl\ibilE. r~~ is 
an SO-page section and th:n 234-pc1WC s:ciOf'_ So 
wha! I'm talking about righl.l1Dw is the 234-page 

.section tba has !he: op::nocnd nsp0nse5. 11):50:21 

Wasthue anythlngin IlJl}' of these 

nsponse$ Iflat atTecI:;d )'IJwcalo.llation or 

ttlnfhlion1 

MR..ROSS: Da}'O'J~·what.sh~is 

rcfaring to in th:::rc? 10:50:34 

THE\\'ITN"~S: 160. She is n;fcrring \0 

!he las!. 2.00 pZgeS. Tha:'s fhis sc:1ion. 

MR. ROSS: Thi:s section? 

THE WITNESS: Right 

SOI":)', wt.al. \\'as til: QU"'..stion1 :0:5U:44 

BYMS. CARUSO; 
Q. Did any of Ihe dstz in this 234-page 

!ecUon afk.ct}OUf tck:ulllicn of confusion? 

A. No. for this study 1 did 1m! rely on the 

73 

vabatims \0 wjusr 0; ::ontribute to the ca!cU!;iition 10:50'57 
ofthc: eonfusi!)t1. 

Q. WhIt - ! Z$SUIIle thllt the data thet's 

reOc:c:l:d tc:fe in this report r:sioo clectronic.=Jiy 

somcwh~ in your offic;c:; is that t:o.!Tect? 

A. i would ha\'e thz.t 1!tIdm'..anding.. 10:51:27 

19 (Pages 70 to 73) 
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1 Q. Do)lOu have an und~in! of whc:lhc:r it 10:5129 1 Y"'..tbt.dm ~~!es that .... 'C:c Rluest=d. they JUSt 10:5:5:07 

2 is iii 2lI E:xd sprw1sh~t? 2 had no clu: about \tA21 we were trying to d3, it 

3 A I g.en::mly bdievethU'! the fo;r.'l iI's , would a. rzise Ulncern ror us about the ovm.ll 

• i,,~ • d~iPl ofth: t1:M;2rd!. 

5 Q. All righL 10:!i1:J9 , So! lhirJ: lhete is 1 ft\,'1'J\b-J ofre.som to 10:55:16 

6 A. ialse ~e~ly heyt:tr. underst.nding that , include tt:at question: t.nw:\'!:f, in that cast,. " 'l: 

7 . iI's t\I.'O sheets. ThaI's why iI's t\\'O data sets. It . 7 don't use il lO Ittudly arljust amfusion beczuse of 

• ~CIO us as nwseparll:: lhinp. >0 JUSt to be • the ...... y i.'l 'Whiu. __ 'vc d~~ IN: experim=tr .. 

9 d=. • Q. For each r~ndent Itw was coorutd 2.!: 

10 Q. Correct ooy. 10:51:52 10 tonflUed, did ~u clitd: to:ee thoU Ihe ~er.t IQ:55:43 

11 We requested an electronic COP)' orlhis 11 had provided some ruson (or his or her ~1 

12 eb:tronically. Is that so:nething -- I:ssumc ~t 12 A. We gcn:nJ!ylookcd atlhlL 1 d:m't 

13 was Mt broLl~t today; is WI righl'1 l~ ru.aJ1 that we evenlid a thir.g Ul make sure that 

" .4. ... Yecll, I dkh't h . ... ean und:r:s.tandingI Y45 " C\'a')'OllC anJloVa ed !he why o/...nion for t:Y!r)' IL'lI: 

15 S1!ppo$!:d 10 have In eI!;;CtTOnie vesion with m'!. 10:52:08 " [(lr which mer - ~even1lJallycourrtt.'le.m u 10:56:03 I. Q. 0.",. 16 confused. 

17 MS. CARUSO: rm goine to ~ as ElWbit 3 17 r don't reeill thaI we CYeT _I didr.'t_ 

16 \he nalice of dcpruition.· 18 I did no! ~Iica.[!y do ti'll.lspeciJie check. But 

19 hill ROSS: Th3nk )'Ou. " :he.)" ""'e."el.5hd Ih:qutstilJll.. Weknowlha they 

20 (Dcrm5ition Exhibil No. 3 wu nuriced fOf 10-.52:45 20 ~'~reasked it b=lIIe oflhe \\.~)' tlle progr.mmi'lg in 10:56; 17 

21 idaltificatioD) 21 ~ s~ I'Orked. 

n BY MS. CARUSO. " Q. But it didn't mIIt!tt if they answered it Of 

" Q. Dr. Villi Li~e.!l3\i you stcn Exhibit 3 2' not7 

" before? 2< A. Ycah,wetlfirsto{zll,l don'thavelll 

25 A. I don't beli~c rve ever seen I!lii. 10:53:1& 2S undemandina:lhat there was u,y si~5can\ num~r 10:5(;:29 

75 77 

1 Q. If)"OlI rum to page 4 o:this notice, [l.een 10:53:25 1 ur people: tilalsaid 2.lil!k \\"35 citt".tr·a Rosetta 10:55:31 

2 3 rcqU".sts "ciearonic VCfiW,lU of aU dw , Ston~ company site. or m.donc:d by Roscttr., then .... 'ere 

3 c.olk:~cd by)'O\l and in~lud=d as data i:l youJ expert , _ 1I51:ed the y,1ty anc! did no: give an anN"C". I , r.::pot'C· , don't - [cbn'1 bdieve ~ isvay much (If \h&t 

5 Couhi "~get a copy oft.'tal electronic 10:'3:44 , in the data, ifirs h there at aiL But, 10:56:44 

6 dm'l , sa:ondl)" rorpu.rp)fC:so(~latiugamtil.sioll. ",-e 

7 A. I bclie'l'c 50. r don't undermlld legally 7 oid POt ll5e Ihe verbatims. 

a hw that works, but f under!und ~ htve an , Q: Going back to me restsUmulus. Exhibit D. , de!tmnic~rtadshcc.t , You were IaIkin;; cu1ia- Ih;)'Ut tho: idea that in your 

10 Q. All riGht. Gte'll!.. ThaJ1k you. 10:.53:56 10 opinion its all of Itoo: rron~ted links logetilef 10:57:09 

11 Qj\'en that none oflo.'le verbatims _. you II that eause c.onfusiol\, not -}'Oil dKln't Jock: at 1;. 

12 diiF',. adjustthe calcuJaUotI for any of til: 12 on an ad-by.lIHi buis; is th2! c.orn:cl? 

l3 vcrbUirns, why were th~ esk:d? 13 Mil ROSS: lust acing 10 object thai 

" A. Wdi, 1 thinkthM i:; tt-rsekindJi of~..$ " misswes his prior tcstimar.y_ 

15 thtre is. 'II couple or 1U..I0flS. One.!h:: - it is 10:54:2.2 " BY MS CAR[lSO: 10:51:23 

16 fnque:ntly suggested lha:. YO\lssk why ~ part of " Q. Dr.. VMl Licre. didyov.look"lll e:or.f':lsioJl on 
17 lh::sctzStS". r.nd so, as a gc.n:n.1 c.ndeman:llng, " UI .d.by~d basi~? 

18 I~wyers offen expect to!::e II. the aJUrU ohen " A. NO,I did no: c:1cu1Me confusien on an 

" ttpect to ~e it. " :ad-by-Old buu. 

20 So we do il in pm so thi! the COUI\ hai )0:.54:4" 20 Q. tr any 0tIf: <;fthese ads showed a "etY low 10:51:";6 

21 eomfOft that we have done whel th..-y often ~k for 21 eonfusior; we when look.ed tt inc!.r,-idct&l ty, for 

22 end irs - il's th:re.. Second, il.does provide me 22 ewr.ple, urn or (J:l~ puectrt. would that aff~ your 

23 \lith t g:ncra! u."1dersl2!Kfing (Ulr:spondcnu appca! " ~ndl!Sirn. in uy way? 

" (0 b~ rt3Son.2.bl}' un!fersa.'lding the cxe!'Cisc; that, " A. I belit'l't I've stated, I!.id I ""am La b~ 

2S }tlU ~', \0 ~e:xtenllba, Ih.:y-,wuld give us 10:55:04 2S clear about the IIU\I!e oIthc ~t hm. Th' 10:S8:07 
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1 

2 

1 

4 , , 
1 , , 

lO 

11 

cqJ::rimmt is testing the ckgree to which people an IO:SS:09 

co:\fustG about &!\.,vthing that;;pprMcd in this 

!2 

" 
H 

16 

17 

11 

" 2. 

21 

22 

" " 

SPOllSQftd am, 10 Ihi1 cue the six linh. And lQ 

Cl;llUlttiYcly they all contribute: to the: confusiQII 

usociakd with til(:: spGM9rCd links. 10:58:24 

So someoflhrise IinJcs rmyhtve had morcot 

II::SS 00 an individual buis, but the u:51 was !lot 

aboll! individual links; it wu ab01i1 the currwJativc 

CUllfuiion and nee confusion usocin.cd with the 
sp:!l\SO!'trllinks. 10;58:40 

Q. And so if t respondent chose any one of 

~t sponsored tinks; in response to 1h:: quat'ians. 
he or ,he wu countt..d u: CO!'liuscd? 

t-_ I think I a&ree \\lim wha! you said, but 

just to be specific Wout IhtalculAtioQ, in the 1(t.!9:01 

Ie$' .. you ~ counted tS confused if you thought 

a,:IY of thcstsix sold Rosctla Stonceompany proliuru 

~ bl:lievcd that tha1:s1tt th::n Irokyou to 0. 

Roseoa Stone company wehs:itt Or\\125 endorsed by 

R05etLa Sto:u~. 10;59-.13 

Q. Ola),. And th~ were six oppommities in 
the l:St condition fOf ~nc 10 be confu.s:o:1 on :any 
givell questiQfl? 

A Yes.. 
Q. lfth!:R. hid bc:n ei, hl ciiffcrent 10:.59:~O 

79 

l ~tie:; in any specific qu:stion for 50~ne 10:59:0'14 

2 10 be ~td, wouldyou ocp::;t ~ to be a 
3 high:r ccnfusion numb:r1 
0( AldOlI'I W1ILI to tpeculaa: whzl wauJd happen 

S ifwc:hld use.d four or two or eight or nin:. We 10;59:56 

15 cbDs:esix be:2use this was FJUIlIY rcf1a:1ive of 

1 ~iw lYe. saw ill the otha- kind! of s~'tes, iI.S 

! DppO$Cd 10 what ~ Slid before, you know,just one: 

, or two TaSUS ten or fift::at. 

10 8111 I lon'tmcw how tbc eartfusion ",wid 11:.00:13 

11 bnc rrcvcd aroand based simply m; ItIc: counl of than, 

U ~-hicb is the &[!Ti"butc thatyottr:. cum:ntJy 

13 n::fcrring 10. 

i' Q. in iIll yDU:" work 1:5 ll\ cxpc:1. have you 

1 

2 , 

so 
A. Alltlu:faeJlitiesredvcdthen:m 1I:01 : 1 ~ 

comput::::;- ~od it \CS t ll!ptOjl I fGf'g"..t!he. enct 

sil: of the =ten. 

Q. ~ CONl1); conditiCl'l, how dId yO'.lcome up , 
5 , with tne tdI.\l:l pag: tM.1 v.1J srown to pct¥le1 I I:C: :32 

1 

• 
10 

11 

12 

12 

H 

" 16 

11 

" " 

A. Weil, the. 5f.t CJf o:p:!ic. listinp th~t are 

en this PZic should be idu;::ical to thc.lis"inp ttl 

th~ t:sI.stimuli, r.nc! thtrl1hey simply ~c rendered 

ttl ~ s= of the. p25f that Googlt \.I.Oald have had 

ifithidbc:ndlcsc. SD it JUSt looks Itb: a 11 :(H:59 

GroPe se:m:h resWL 

And jl!S1lO b: clt:2f, tn'!Sc;n prin~ 

portrait, but this isn't the. diln:nsions th...")' showup 
on the eomp'.l!CI'. T. ... c:omputu rcndr.:rs them jasl 

liku Cioo&Jt: SCilrcl:. would 11:02:15 

Q. 0"'>'. 
lHEWITNESS: YOIII.:nowwhal.'1 [",,'Qfldu if 

__ can take e.quickbn:ak. 

MS. CARUSO: That! fine. 

" 21 

THEWJTNESS; rvcgt1.lImorninp""c:1hof "'02:)5 

coffee.. 

22 

" 2< 

" 

1 

2 
1 

• 
5 

6 

THE VIDEOGRAPHER: This is the en::! ofDisc 

No. I in tte depo!irlon ofMr-. Ken Van ~ Wt 

hu'c been on !he ~ 1 ~; 56 minuttt. The. 

lime is 11:02 r..m. e.,d __ are ofithe re:co:d. 11 :02:·n 

(Rec:ss taken) I !:O2:-'l9 
THE VlDEOGRAPISR: This is the beginning of 

Disc No. 2 in the dcpcsitianofMt. Kcnt Van Litr.:. 

The.:1-n: is 11 :12 6.r.t.. and we are back: on the 

_d 11:12:06 
BY MS. CARUSO: 

7 Q. Looking at Ihe control condition p.ge, the 

B 5eCO!ld page of&:.hibit D, is it ytlUTundtTstm:ling 

S ihat all of these nalllr2f 1i.nl3 zppev lDgWJe1 on 

10 !llIII:::tua.I s:ucb-ruult P.' 11 :12..26 

11 A. Ye5. 

12 Q. Inthewurseofatl)' of1hc:s~that 

13 you have done, nctjusl. for Rosetta S!On:. bu: any 

l4 GoogltSW"Chrs, hive yoo ever obs:rved [Wo 

81 

1 ~ ::.eount!:"ed ~)' ~ of faw by v.ilieb the matt 11:00:28 l5 \l{"tkiptdia~uIts Oll th: szrn: search (Jag::? 11:12:56 

16 ojlilCl"tUniry som:tlnc is gi ..... ...n ttl cxprw confusion. 16 A. t rlCXl'tI~laspecific instancc where il 

:1 the: mor.:.likely it is t.l-J:)' wiU c;prc.s5 confusion? l7 has happe1led. bw J bclicv~ I hzYC SW\ othe: 

11 A. 1 don'tthi.v. I ha\<etc:cnanyrtsem:h o( 18 situatiOn! where ttY.: same word, you blow, produo::s 

! , ilia: thm.~ 19 two dlffermt parts of the enny in Y,r""tldpedia. 

:;: G Q. Ony. Locldng lncl: II! !hI: CO:ltrol, the 11:00:41 20 Q. Lookil'.g Zl1hese naruraJ 1m, do you have 11 : D:33 

21 .i:I~p:I~ ofErlti:Jit D. thi>"~ tb::control thal 21 an undtnuncing of what infClllrmlioQ is 00 Ihe 

Z2 1\11 U5Cd in yOW" ~mern:; right? 22 websites that anyofth:m link!.!)? 

2! A Yes. 2.3 A. l%!sp--..:ifi;;:ally. J mean, obvjously t havt. 

Z « Q. How hi g of a cnmputer n:nm was used I:: 2' !he conle."ll that's QIl the link! as they a:ut h~re 

15 !h::~tS? !1:ill:1l 2S 10 look at,bLltldj1 I1O!go lOeachoneor~t. 11 :IJ:$5 
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1 li:li:s lo undtnttnd i:. mo:t. 11:13:51 1 think ull Wil';pedia - sell R.ruetta Stont software, 11:17:07 

2 Q. So),oudidn'\-didyougotothe 

3 Wikip:dillink that S2.y1. ~RDs:ttz S:oJI!Sobut.· 

"' the. third link down? 
5 .4.. rmal'hz\~ I don't speciflaf.)'r'..:aI1 11:1';:15 

6 thai I did O! didn\ b-Jt - $I) that's ~ lM' ....... ..r. 

; Q. Do ~ou ~Jevc.-IGokin& t1~ W11-Jpdia 

e er.llY folf Illy topi:; bo:tbfe? 

9 A.. I thin.I:.I\-e b=n on Wikip=d:, e r:w tim", 

10 Q. Have)loueYefb~p!'tSenttCwitbthe 11 :14:41 

11 OPJlOff'.uIi~ tD purch!suny p!oduw 011 Wikipedil? 

12 A. I don't rectill S?eclfitllliy if-you ilww, 

13 tlcwpun:htsewo!\3RWive[Ql\~ 

1 ~ Wi1:i!l=dil entry. 

15 Q.OoYOl,lm\lemlWiersbndinglochyu[Q 11:1(:51 

16 whether did:ing on !he Wikip::dize:ntty rot P..osC!a 

1; SkinI' softv.'3l1:, th.\web ~ewould ~l UI 

2 ane! so th~y identify som~ subm. ofthe">~ And dl~ 

3 tha! subset, they're askod do they think Il:at is a 

II RoSdm Stone company websile and do they It!inl:: 

5 tho!clinksue~rlorsedb)'. 1l:17:14 

6 yo~ were CQUI\:c:I ~:onfused in that 

7 exenase if you thau~t that any ofllle links ather 

a !han the first R05cttaStonc.com ~ - first, sold 

9 theprod~t. and thcr1 wu the Rosetta SIOfie tomJ;:DI)' 

10 website. 11:11:43 

11 Q. Okay. 

12 A. Ar.cl you werecounled ts ccnfused on 

13 "endOrsctl- if you lhou!ht MIY oftr.eolha sile; 

1'1 except Rost.t'.a Slone software Wi.S asile thalsold 

15 the produ:t r.ndlor wu c:adotse:d b}'. 11 :18'00 

16 Q. Oby. 

A. So that is how we did the calodatioo. 

18 oppommi~ 10 purtha'S<C RoWlII Stftlle ~ftwat.e'{ 18 Q. So ir'~ your und:.rlllmdin, that Ule Ros::t1a 

Stone software: Wikipe:dia site is end:>ned by RDsetl% 1 9 A. Well, as)"OO ~ the wOfd .opporn:ni~ - 19 

20 11!justsa"aPn,l~ow\.\'eNdconsumerswbo. 11 :15:22 20 

2.l think ir_ JO Ih=: it W'DUI.:! proviilealink to 21 

22 P.o.s::otl.lStone.mm.!O \hcrefon liIey =ould pllrehllSJt. 22. 

23 ih:pro:1uctSDrtoflogic. 2:! 

241 5:1 1 don'lr.llDW e:Xl\Iedy W~I)'t'U'~askin" 24 

Stonc? 11 :18:11 

A. Thlt ... 'aS my undemanding. 

Q. Vr'h!.t'l the basts oftlW undemanding' 

A The - an issue thlll came up - ~ ClJmc up 

before and C1Ill! up in this case is whelhct' R~tu. 

25 b~lhaveaoundo-JSWIC!ingsomea;To1$Ul'l'.enrMydUnk 11:1.!:l.( 25 StOlle, th~ CDrnplIny, contriool:S to the content and 11:18:30 

11:15:)8 1 

2 Q. Ri&ht. But I'm ukingzs the dc:signe:- of 

~ \h:: survey, do you bave an undemanding o[whl:iher 

4 Rosetta SIGnesGftv.-an v.-u in fa:. a\oaitablc for 

5 JP.zreba.se on Wikiptdi21 11:)5:47 

• A I don'l have a !p:Ciftc: understanding one 

; Wi)' or ZlIOlher abollt bow putdwmgRose:t1 Slone 

I! so.';wa,~ would. work reb.tive to the \\'ikipedia. ollrr, 

5 1 don1 know. 

10 Q. [understand. 11 :16:07 

11 I'm not lSlcin&, th:l_U~ about how it worb. 

12 f'm just asking ifytlu !mov.· ifRoJr.ru.Stone 

1 J soft\\'QI'C could be parchasd 0;\ the Wikipedia JI<ljl::. 

" 
15 

Hi 

A rm crying oo! to be\'1!gue. 

Q. rn ask ;; diffutnl qu$ion. 11 :16:26 

1 "1 offer Iheopport\lniIy!o p::rcitue fi'om the \\rtkipedU 

i 8 .... 'Cb$it: RO$etta Slone software? 

15 A. f dOn'1 kr.oy,' spe::ifiCIIlly. 

83 

20 Q. Howdidyoucalculatec,on.'i!,sionfortbe 11: 16:41 

21 eonlroi? 

A So, euanially. the~ponde"t It>Obi tU 

85 

1 revi~ the conlcn: of the Wildpedia entry a~ut I t:II:H 

2 them, and th~ they do thai: and, thcrd'ore. 

3 ~en"JilJIy, tht:)' 8J'e endorsin& the conlC::lt in the 

" s~ tl1lt 1he"/1.i't: monita:in~ il and conllibuting 
5 toil. \I:(8:5l 

So wc'ye treated tha: 25 asite It.at they 

1 c:ndo!5c for purpDSQ of a.lcu!lI1in: confusion. 

B Q. Is l.i.a! what .CI'Idot5!!~ mea.n.s 10 )l)U, 

9 conblbule::! to and rronilors and KVicws? 

10 A, In thatinlerest, in U.al conta1. it i! 11-:19:12 

II t:SSeaI@ltyth3.tlhC'j Itt approving of it. And so 

12 in tim 5tt1Sc. cndolScr.t"..ll1 gencr&lJy mclud:s a 

l:! nolitHI of SIIpPO~illl or z.pproving L"lOthe.t part)~$ 

14 worl: Dr tetivity, Wnl\:.ver it 5. Tlun; ttl! gen:.ra.l 

15 unden:tandin£or-endors:m:nt." 11:19:36 

IE Q. SO YOOf genenlllTld"-tSttnding of 

I, ·CJ1dorzo::r.ent~ is thll1 I company suppons or apprO\"Ci:S 

1:: 2!10rhU p2rty'$ produC'.s'l 

1:: A PnxlUClS, acliviLies. whalevu the s;tceific 

20 type of activity that's being uked .. bout.. 11:2D:Q8 

21 

22 

" 

Q. Did anyolher respondents 25k whzt 

~CI'Aorsed' n~1 

A I dcn't re:::ciJ thl! c.omin! up U III Wiuc:. th:: conttol SCfc:nshotlll:! dlen theire-asked the 

dnee question! thal an; io the !iNdy. So if they 

thOughl - first they \velC 1.Sked whieh sito: do thqr 'I " 11:Ii:01 25 

A ccncem aboul Thlt CLT.e up in the Ame:;can 

"iIlin!':! we ou; well, 2nd Sl) we a.tJended to it to 11 :10:49 
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li:2D:53 
2 tr.dom..'l\~nt W thai. - ),ou mow, peopl: ~ 

3 $aying, "Wdl, ~: 00 you mean?" And i don't htVt 

4 my reports that ll'.a! ..... '8S any lcind wan is$\Jc. 

5 P=:>pledid Ih=; elCe~. You NYC seen the z!\$wus 11:21:05 

Ii th::y pvc a.'Jd they seem to p:nI:rally have w-der~ 
'7 it 

B Q. "-'hen)OJ sayyou lI~"ded to the issue in 

9 American Aillita. how did the iss!: ~t itself 

10 th:re? 11:21:19 

i ~ A. Wellilhink in th1t~, as well, the 

12 q=tim wzs I'a~: "Wh:!t's mC2."'It by 

13 -e:'Idonemclu"1 

14 Q. Rigtt. 

15 A. And 50 \\1:.\oe ir, th:s case made SIR 'M: alm \1:21 :25 

16 v.'Cre p!'ta:y sure COMIIllet'S Md 3 ~r:.lble 

i'7 undemandil\li....mt Uldo~emtnt was and wended to 

1 e v.+!ethu we heud people raying. Well, [don'!. 

1 g UDdemand .... hat IJW. word n:eans, and ..... ~ never had 

La thi! feedbad:. So I do:'!'! hayc.t gen:n.l 11:21 :41 

21 

" 
" 
" 
25 

ur.dermndi::g Ii'll!.( peqllt dian'! un3etstand the ward 

in lhe ~C5"tion. 

Q. Wr.re th::. respondents inviltd to 'tlk 

q\eStKr..$ orlhe i:rt.cNitYm'S if the)' didn't 

lJ:'"'::efiQnd WI)' of the questions that theywen 11:2.1:53 

88 

Q. Right. 11:23:17 
~ A. - 2.l1d tllUl said it W15 eruklrstd by. tb!:}' 

1 were nOt counted as eonfused. 

~ Q. If the \Vikipediuile doesn't ac:waDy sell 

: Rosettz Slone sufrv.-ue, wtml'1 the nzpoodenG in Ii :23:29 
f fact confused? 

1 A I'm tYing to tbir.k lhmuEh wT.if you have 
t just .uked me, so let me jwt think [0;- a stWnd. 

S I dolI'l blow with a eertaimJ.' if the. 

lD Rosc.rta Stont sofrwar~ sile sells or doesn't sell \ 1 :24:1 5 

11 it, but the- if a ~ndCtlt beIi~th.atth21 

l2 .... -;u one ofthc site" th:2.1 sold it and Well we 3.!ked 

13 them· And docs R.os~ Slone Ctldor..e it. ~ and they 

14 i2.id, ·Yes, Rosetta Stone endorwf it,- they were 

15 not consideled CO,.i'USed. L1:24:34 

16 Q. Bu: iftht sile doesn't in fatt stll it, 

11 tho; belie." thal it \<'a$ ~rd was mistaken; right? 

IE. ,A_ Iftlieconsumcrundastood il50ldthe. 

H ;mxiut:l-weJl, 1 ~'ltIltobeearefulwithlhlU 

2 C inltrpleu:lion hcca.use. - you're saying to usume 11:25:25 ,. 
22 

23 

" 25 

that they do nO( sdl ~ produ:\ and ~ CCilmlmef 

~}'S they do - it doc:s.sell the product -

Q. R;ghl 

A. - re they ~nfwed1 
Q. Yes. 11:25:56 

87 89 

1 """" 1i:21:5S , A. Idon'l.rectli spc.citiC%lJ)' iflh=iu , probe ror lito!! on. mtemt:nt for thal in the , ir.ttrView ilUtnloous, blltUlUt'liy II:; the ~t , th1;. ~ doo't understand thcquo-...stions. 11:22:06 , ~tswillofU:r.saytb.t. So ifwev.ue 

7 gei.'1: to - ifit wu ~.ior ~blem, w: \vou!d hilYC; 

• h:ard about il , Q. Oby. IfSi)m:ctr.ebadaskc:d, ·\Vhtt do)'CIu 

10 rrezJl 11)' 'endorsemeru.," .....t.u wouIdl"'~ hlve be~ 1IZ::21 

11 tOo't.'? 
12 M:t ROSS: rm :oing to ob.i~t th:;t the;!'s 

11 a h~...tic:aJ qu::stio:\, if[ b:ard it ri~L 

H THE WITNESS: rd Ime to lock bad: and see 

15 Ir .... -e have upecifocW\lrding ill tht:s:c instNctbn.s 11 :21:35 
Hj rl;K dUll. So if you ""'ill: me to. MI kID!; back. 

" BY MS. CARUSO: 

" Q You c:'Iuk! kHlk bad: at lunch pem~. 

i9 A. Okzy. 

20 Q Sa in eQl.lnU:1, cor.fusion, if mm:onro !leid 11 :22:S7 

Zl W I !.he Rostaz Stern: SOrtv;~rc: file \ .... U et'.dOI"S"'..d by 

" Rcsena SIDn~. ~i ~r: nO'! c.otI:\l U wnlV~.w:: 

2J =~a 

" A. Yal\..jlUl to be clear, if they said it 

" sokl m: ploilJet - 11 :23:15 

1 

2 

3 

• 
5 , 
1 
; , 

10 

l! 

lZ 

13 

1I 

15 
H 

11 

" 
" 20 

21 

22 

" 
" 25 

A. Bylhedefinition~_u.scd itinthis It:2S:~ 

_study, they"Wele not confuttd if Shey thought it \MlS 

endoneci by. 

I gucss I would Iv.'1C to think about whether 

the ~ in which you've fomlUJt1cd it,. ..... ~ 1 11:26:09 

lOo()uld counl lhat u c:cr.tfiuion OI"not. rd have lO 

lhink~th3l. 

Q. \\Ib::n you:r;::y die way thl:tcor.iiuion v,'U 

defined in thil srudy th~ .... '!'!rerl'l confused -

A. WeD., let me jus: tlarify- 11:26:21 

Q. Yes. 
.... -OilC pm of why 1his is Cimcr:mil\i me. 

Q. Yes. 
A. In the test stimuli, \.II: don't COlIn! you as 

confused iiyou bdi:yt oneofthc:s:; SPOn.s:lred linh 11:26:37 
sells the product. We don't usc Ihu i!S the besi~ 

So w!! wocld not w..'an'110 use IhalIlS Ihe basis in the 

conttol. Eva; though, JUS!. z.s you described, in 

rut. some oflheu. may nOl seU the. pr.r.l.uc:... So 

from II pointofview of creating net ronfusion, we 

wall! to use thCS&l1lt Nit in tht.~ ~ W!!U5t in 

the co:ll1ol. 

SCi if! .... '&5 to use the rule Z5 you jU!n 

described it in Li.t contrcl, thCtl T !houlc! !moe 

11 :25:56 

ul;;:ul2tcd confusion in Ih~:m at the - on tht I I :2.1:11 
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1 rust question, n\h:::r thllJllUing il JUSt ~ a It :2i :HI 

2 filter quesUOtL 

3 Q. Mm~h:r.m. 

4 A So that's ~hat'S causulg m: ~ issue abOUt 

5 thinkingittiuc:ugh. Irsnotjustsimpl}' lhekind 11:27:25 

6 ofwhat you ~.aveS1id about this Ol)~ link and vn:at 
7 rnak:3 sense Of not. It has 10 do wilt! lhe design of 

8 6c whole expainr.:nt. 

9 Q. What was the purpose in 2Slcing the filler 

10 GuestKJn? t 1:27:38 
A We were interested in having litem foou. on 

tlw. set oflinks that they thought h2.d a oommerci2.l. 
intermIt: then; as opposed to anifa~t sites. (Of". 

"""",~ 
Q. In the ani~ct sites you refer to the 

sites dealing with the aC11lal Rosetta Stone? 

A. Yea., thinp like lha.L 

Q. RiEhL 
Because: Rosetta Stolle is not just a 

11:28:02 

Indettwk run by the plain!iff; it is it word Ihat 11:28: 13 

has indepen~! meaning in the. ~t of the world, 

t;()fJ"U;l? 

A. Well, Rcserta StOne as thing is a thing.. 

Q. Right 

11 
12 
13 

H 

1S 

16 

11 
18 
19 

20 
21 

22 
23 
2< 

25 A. There. is Ii. thing called the ~Rosen8 11:28:25 

91 

1 Slone: yes. 11:25:27 

2 Q. In these natural links. you didn't - for 

J putpDSCS orthe cqr.rim:nt,. you weren't c.oncemed 

.q with any - idCtltifyingas infiingio! any oC the 

5 naranllinl'.s; tight'! 11:21:45 

6 A. Tha~l eorra:.:, th!.nann~ ororga.nil: 
7 liltings uenot lIt·issue in this case. 

a Q. All right. 

9 A. nuts my undemanding. 

:0 Q. Docs;t~pearloj'oulhallll1yotthcoth=- 11:29: :1 

11 n6tIn.llinks are forco~ pr-KIucts other dian 

12 Lie top link for Ro~na StOne? 

1) A. WcI.l.yolfn:.lSlcingme utMughwhalI 

14 pe:ceive;md what rT\3.~td is what did the c.onsum:n 

2.5 in Ihe ten p::tceM::, and catainJy mVlY did think 1 1:2931 

:: 6 s:xn= of these sold the product. 

; 7 Q. When you tay tl.! they though! thallhe:5e 

16 sil~ 50Id the prlIduC"., yo:... mean the Rc.scnz. Slon~ 

j ~ Ilr.guag-e software,! 

20 A Yc.o;. thc:irresponse;tolhalfi.""l1que5!ion 11 :29:5& 

i.l in the s:qu:n:::c. 

~2 Q. RighL 

;;: 3 Sc if, rOT examph:, this·· on!", No'a. 

_ . that's described: "A Sysad:mir.'s Unixenll II :301 -4 

2 Trans]uor (Ro...eu Ston~) or w\ow do they t:!.U thal 

in th.i.au.orld' Contributions and COITo:::UOIU 

gmefuUy il!:cccp:d.· 

11:]0:41 

, 
5 , a:venist- - in the sponsored·link section, you 

; would be i~eremd i:'l dewminiag whethe.,. or nOI. it 
E v,'U ~using confusion: right'! 

g A WeI1. you're cling me about 2 sp.::ciflC 

92 

10 linl::andrmnrxsu~howIwould~lh!!t. ihe 1l :31:fJi 

\es' i3 S!:l up to lXliTlpare!he Spcn5:OI"cd.link area­

the eonfl:sicn £er.erated by the ~..:jirU:. 

=-
Q. !tighL 

II 

12 
13 

H 

15 

16 

:;.7 

lS 
;9 

A. - LlSini the qucsticn $eljuc:ncc we've ~kcd, I U I: 17 

~C nettin.& out of it the canfusiatllhal is 0'e3led 

" 
21 

22 

by the ~ of the experimc:n1 .... 'C did, by ~ple's 

gcoe:al rnilundemandings about the web and how it 

'NCrb-, ",ilat iistinp arc Of ar=\ all thc& 

vuiDllS aru"ibutts that m not pan oft';e aecion II:]! :36 

:It1d, th:%efore, ale !loll coosiden:d. inftinging 

So ju.rt as ~ Wkccl about them is C1\l.ny 

clemtnts oflb:: sponsorc.:l Lrca lout might be 

contn"buling 10 ",tria persall .... ~ confused, th!:.QIJIe 
" 
" 25 would be tnle io 1heorv.nic listings. YOIl !enow, 11:3 1 :~ 9 

93 

1 $OIM.pe:lple::ce lheword "R.ose:a Sl.Ct"IC" in ~I the 11:j1:S3 

2 listir-.gs;,nd thll!-.as an imp;.ct. Some maybe respond 

3 to the orol:!". SOffie may respond to the text or UR.Ls. 
.( All those iNn!, yoo mentioned bd"orcabouthen 

S (indieetin&) Ut al "'Itllk hett (indicating), bUl here ! 1:32:07 

6 tht)/~noninfringins. 

1 So whit we're trying to measure is the 

e confusion ;u.soeiatcd ",ith I noninfrinPng v.vrd. 

9 WhIch is 'Wt.a! this does, and sub:ro.c:t that with the: 

10 iniringingpartofthec:untrol 11::32:26 

11 And tJt:n; wu, as yoglcnow from the ~ 

12 significallt ~on in both pieces; $(I i~1 not 

13 that !his ger.erucd DO tofIMion. 

101 Q. Ri&h:' 

15 A. 1hc:e is ~t.i11 COJlt'usion u .... 'C tslr:c:i the 11 :32:36 

16 quC5tio:u. 

17 Q. RighI.. 

l! A. So .... m n=:x;ngout that &eDerz.l co~fusion 

19 people hue, which c:ame (oc a VDriq of rczson!, no 

20 ~o(whi:hluodemar.drmsupposedto 11 :]2;44 

21. spec:fic:all!, son 0111. Irs the genml c::onlimon 

22 from 211 thcue.attributes: in a tloninfringins wortd 

23 tOmpuc:llO!he confusion with the aI:egedly 

,( ~ lIvu, four, U\'C - !lU: links down, right in tb:: 

25 middk,tilmis"RCJoCttlS I::mdorUNIX."~.nd 

2< 

1 !:3O"20 25 

mfringing?ln orth~ .... 'Oflo, 

Q. fiz't'C)'OIl cnmpan:d :.he sporoo;ed links thet 11 ;)2:,59 
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9. 96 
1 aw~red 10 th= lUturallinks in thttes.t condiliGtl 11:33:03 1 aaenticnlo the sponsorcd area. Tnat \~ fed is ll:35:U 

2 to detummc if Iherewtfe any otba" attributes 2 inawrop;iate. 

3 odIer Lhan their ple.:m=nt as SPOrlSOied links that 3 So Ihey do.n kr.ow thli. ~ care; mtnl[ 

<t /Tj&ht a.cc.tIunr fer the level of confusion betWWl the 4 spo:u:o:ed.. TnI:)' just mo ..... ~'r~ intc:resled in what 

5 t~ing control cnn~irions? J 1:33:17 5 meythintabO".JIthatv.hoiepgz:. So u.ecollect Ihe IJ :35:5! 
l5 MR.. ROSS: Could )'OU JUst read thai bac}: 6 dat: an the orpr.kimings, which you have, 1.lld 

-; l!ain'l 1 t!:e:1 u.e C!O il hctt. 

B (V,rhc~p~1Il tile repone( rad tllto record t.$ S But .... " wo:Jidn'l do 2n~1hing ll:llooic a: tha! 

9 (ollov.$: 9 dati U}zriveto the(!ge in the IO:OntroI. lslhu 

10 -Ques1iol1: Have you comptred!he Sp!lIlSOfed 11:33:20 10 whalyou're ISkir.gme? No. Again, rm eon.til5ed - J 1;36:08 

11 links that appeutd to the nltun.! link! in 11 Q. No.. 

':'2 

13 

" 
15 

16 

17 

the ~ condilion Uldewmine if there 

were lmy oilie( anributcs om:r lhan their 

placem~1 as sponsomilinks thal mighl 

account for the level of conruior. ber.ve=n II :D:20 

ItS! ing c:omroI ccndltion.s7j 

. MS. c.-".RUSO: rll ask a diffutn! question. 

18 TIlE WITNESS: Okay. 

:=. 51 BY MS. CARUSO: 
20 Q. ComplJ(ing the natural Jinks to t~,e J UN8 
21 ~ed links, have youlookcd l;l sa. whether 

2 2 rhW:.lre: any 'Wibulcs aflhe sponsored link, the 

l:l ~tent of lhesponmrcd links, that differs from 

24 Ihe cor.tcnt or an,. oftheothc:-::attrib'JIe; oftlle 

25 r.-r:urallinks thtt might ac:c.ount fo; the: wnfusiDlI, J 1:)4:J6 

95 

1 t.~ net confusion thai. you ideorified. aside from 11:3<:24 

2 their placem:nl as. spomored finks? 

3 A. \'11 a:ttw!:t this .... 'S-}'. (do not un:le:rst:md 

~ )'O!lf question. 

5 Q. AI.I right. 1l :34:46 

• A. I nt"..Ill. me ttS\ is SU lip 10 ten in 

12 A. - iIobout \.\kQt you'~ really ui.ing me, sa 

13 rm.sotry. 
14 Q. No, I'm not ukin& al::oUl.!he data. rill 
15 asking"Bboutjustlookir.g allhe links thun.sclves, 11:36:1 1 

1 S WIlIpzling the organic links to the sponscred links. 

1.., It'l:1l)' un:!emmding that \\ml "you've tlied to do 

" 
" 20 

is t-eve a COIltro! r.x:h IMI the only thing tNt Will 

driwe ccm..'Usion, net coniusltHl. v.ii1 be the 

plac.emenl of the spon501'"ed links. 

21 A. Wdl,jusl to be dQ1, it's fIOlj\m 

22 placetTlen: -

23 Q. An:hppa.-ance_ 

241 A. •• all t.~ c:Ian:n3: of spcnsoredness-

25 Q. _ fnnl sizes - 1 1:}6:55 

1 

2 , 
• , , 

"'-Right. ll:j6:SS 

Q. Righl Yet.. 

So wN:~ I'm ineres.ted i'l is v.MilC!I" there 

is ;myrhing else iIobout compmg these two sel.s oi 

I.inla tha.:. mi&ht ac:oUDt fa- netconfi..tsion. Il : li::>9 

i ~~gue the con£us-i::m ~S'O::ialed with the 7 

A. J Ia-.ow yotfl-.avc. something in your min:! or 

you WlJUkb't lISt mt ti-.a~ ~on, bu!, quite 

hones-Jy. I dom- run: L~m rue sligh! e sponsored area in the-test cor4tion and !he gencn! 3 

S bl!.e1'1~round confusioo am;x:iated with itar'"..ll results !I dif1t:nOCeS in Ihe w.ty these JR presenled 10 th:. 

97 

10 manoninfriDgingWQ(ldintheconuolc.omiili:m. 11:35:02 2.0 ronsumc:r, bu:th2.t wouJ:In'l tuM: - u.e onl)' CQU!\t.!J:I 11:17:2& 

11 BoUt Iho3c are 2 rm"lg(; of sets of attributes. 

12 The-
13 Q. f'm sDrT}· 10 int=nrpl yo"J, bUllhis 1 

H thinkwi!lh(;Jpclarifywha l aman:r. 

1..5 A AllrighL 11:35:15 

16 Q. YOII'rel21kingaboutthe~eor 

11 ettribwe:s? 

1 B A. Rig;h~ 

19 Q. What I Wallt to know is.: Do you \'jew those 

20 nngeofcmibUl::Slobec.qualubctw:::::nth: 11 :35:10 
21 natural resul ts I:ld thesponsorcd.lin.~ rdults? 

22 A Wen. again. rn: nat sure -the. organic. 

1.. you u eo::lfuscd if you aruv,-ccd our Guestiom a 

12 UJUIio"lloaY v.;th regard 10 !he sponsored a1U.. 

13 So rm not SlUe hO'N lhat hu m~""Ihing 10 do 

14 wilhon the test page v.ha.t L~)· _ you know, whal 

15 the look or feei ofthe;ofp:DcI~,., .. a.s other '1 :37:~ 

16 tha."l 'Wt renocred Il~ the \\-ay t.1q wwld be: renderec! 

11 <n. s~ rr::suh and tm:n we di~ thr.! h~", IS 

l6 · ... '1:0 , 

19 Q. Ob}'. Tn r.:sk l. diff:'J"cnl q\lesti;m. 

20 MRROSS: BefOfC "'-Cr;oon'.CM ljusl- 11:31:56 

:<1 for t!arir:y of the re:ord. can ,I;t. agree. ML"JTCI., 

22 ynuudl, tIttl- b::cCUle yo!:: guy! I!.l"C using 

23 

" 2S 

I~ ill the control se;tion - r m~ in th: 2 ~ rzroain uorOs ~ differu,l way, !hlt ~t;~anI' Jir.b 

and ·orp.'1lt:o linY..! mt!.'1 the: ee-a.:::t Sl'me INns? I~ cmdition. we asked th: TtspO:\dmt to look at. 2 ~ 

~ 1k linl-".s be:G.USt welkm'lwanl Ie dt2w th:ir 11:35:40 25 MS . CARUSO: Yes. 1 J:38:09 
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! MR. ROSS; Okay. 000:1. I U8:09 1 . t:ldor.emml confusion. And tIltl 'MS true in this 11 :40:51 

2 1HE VlnNESS: I caD agree 1.0 I.htl jfyou 2 C~ zs.....ell , 1hiI: in part the complcint W85-

3 =- 3 inducl=! both, so Ihat'l·.o.w ~ aslc:ce it.. 

~ BY MS. OJtUSO: ,. Q. Ony. 00 ytlU believe that col\SUm~s ho:v:: I!. 

5 Q. y~. II :38: 13 5 pen! undc:'Standingtbz1ewnpani= ilia; sell 11 :41:l i 

, A Oka)', 6 putiC:UW' Indc:meri: !)wnus pro:l.ue~ !Te 2ffilil~ 

-; Q. And 1 will tty- your p~rcrn;d tum is ; with that company in some wrJ! 
e "orpni:;H'inks7 8 A FiTll o£dl,whcn)'D\luy"col'\n.:tners,"' 

9 A. I think I typically re(ertt them that way, 9 j1.!$1 Iol.lanllO be c.ereful. Sometim= !.haJs 

10 but- 11:38:22 10 unders".ood to mean 211 c:onsumcs:. when in nel- I 11 :41 :SS 

11 MR. ROSS: I think -Ijomwantto say, I II 1TICan. O.Ir...mole bu>in::ss is lO firure out tha! 

12 think the record wu clear, bUll want ir. to be 1.2 diffemJ! c.oflSUmers think cliff=dy. 50 rd walll 

1 ~ Q'}'S'.al clear Uw you guys were r.illcing apples In i 3 to be ca!elUl not to say anything l53id 'WU 

1 ~ apples and !bal's the only rasO!!! said that. l ' about - wasnccessarily mc:ant 10 mean all consumen 

15 lh.aAks. I I :.)8.:)4 IS ~ Uw. loUy. 11:<12:01 

16 BY I\{S. CARUSO: ).Ii Q, Okay. 

11 Q. Is there anyihing about the COQlem arme l 1 A. So now, ..... ;11,1, is it about t;()roumas you wefe 

ukingagilin? 1 e link! that you think CUI ~!let confusion? 1 a 
19 A Wdl,justwtx:el::ar,wh:nyouszy"net 19 ljust W'..nt to rnakcdcu lhatmty:x: SQftIC 

2 0 ClInfJ1ion," )'O'.1R !aU:ing ~boUI the difference II'J9:02 20 QXlSUtI'!US think:hat; doan't mean that &/1 11 ;42:17 

21 bctw*-...en confusian measu.ruf here (mdica.ting) and 21 ODn$\Jmen: do, i just waru to make sure Wf!rc clear 

onth"-22 confusion mcasur"...d ~ [mdicati:ng}. 22 

23 Q. Right 23 Q. Whcthcrth::y t1Iin;:that there is an 

24 A And catainly futte Ut - the way in v.1Uch 
25 organtcornann1listbgs are n:tldaed is slightlr 1 1:.39:1 ! 

1 

2 , , , , 
7 , , 

10 

11 

99 

diffetclll1han the ~Y in which Sj:IOnsortd links: arc 11:39: 16 

TCIIdend. which ~ pa.'1 of tile w:I)" in wIlich GO>ltlc:'3 

u1syuemworus. 

Q. Right. 

A Bu!tbeteisnodj[f~cebdY;eenthew:ry 11 :39:24 

they arc rt:ndcraI in thc fat versus the .... 11)" Ihey'rc 

rendcttd in the eontrd. So r m DOt - again. I 
dOll't - it's kind ofll. d-'-.sign of the exp~im~r 
Wu:. fm lost;a! really what it is rei be aying 

10 figurc OUI [rom yo~ qUertiC'ln.. 11 :39:'0 

Q. Leaveasidethcmuecfne;canfusiou. Do 

24 l!ffili'01lial ~ .1.r.Kk~ O"''JItt and I!. company 

25 thl!.sellsthetrederntr'.coulner'5produclI. 11:<12:22 

101 

1 A... I think E~ consumers woulci think tiul if 11:42:32 

2 a ctmJiliIR}' sells oI.!IQih::.r compaDys ~foducts, Ihat 

J - th:rc WiU - that tln.l company had ~proved UllC in 

" some smsc.. yes. 

5 Q. L>J)'Il1I h:s:vea scmc ofbow many people 11 :(2:45 

6 think th2l'l 

; A. N. I gen~ mmer, t doo't ht"e s 

a specific !baiXO percent ofpc.oplc or iO percent of 
9 p:oplc bdit\'c that. I dOIl't have a speeifit number 

),0 in;niod. 1I :41:~ 

11 Q. IslhM an)' d2.u. th::;!you've.;oHee~ in 

1 Z Y!l8 believe tnll1 the eontent o(tht,·:m".c!i .:.:&!;;ts - 12 connection with this ~on from whiclt )'01.\ coold 

lJ 

" " 16 

17 

If 

CQDSIIm:r confwioo'l 

A. Which liaks? 

Q. AIl)' link. JU9:S9 

A Well, I =tainly think the conte:\1 is on!. 

of !h!.conlribunng fu:totS. as wt.'~ talked 8.bou~ 

if; dIe. way;n which thesponsored links ere wrinen. 

jg Q, BcfOfc6ebrcakwewcrel4lkin&4bout}'<lw 

2 0 und~ding of {~ .... ,orr! "endorsed." 11:40:1] 

21 By the ..... -ay. "'ill' was il important 10 you to 

22 Z!k the quc:r.ior. about endorsement of consumers? 

ZJ A. Wen.,!S zgeneral m2ttcr. in tnldcmark: 

2'; infriJl~t CZ5~ v..-:'re freq~ellr.l~ 11Si::.d IO both 

25 leat: i!: souree coofusion and sporucrst:ip 0; 11 :':0:':7 

13 

14 

15 

IS 

17 

" 

draw ~ conclusion e.s tn v.-hetha theconsu:ner 

lUIiverse, as you'~ deIinol them. for this 

~t. ~lit~ there is an affiliarioo between 11:<]:21 
pro.1u:U i)r~;es tJw.sel1~ tradcmazk own::r's 

prudu::ts , ntlme trademark ownet1 

A. 1 tbink this dati. might live hints Gfthat. 

19 but it......,uld nDl be rdiable for estimating ilia! 

20 90't~ Il:O:-4{i 

21 Q. WRYSII? 

22 A. Wdl,rmimagininilhal".l,tmyocTe 

23 thinking is thzt the. "erbatims could be UlalYZ!ll and 

:: ~ looked AI to see, well. what .... -as the nll.rurc oCrnc 

25 rt:ZSl)ns fo; the. er.dorst.:neli1. II :,0:52 
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1 But lhe ~n - one ofth:: rez..soru: we 11 :43:53 

Z don't rely on thos: he.-e is be::2use 01= 'oW! in Which 

]: thi! ~m"'..nti!~~IJs::it'SI\cind 

q of compicuec! aen:ise to fun identify an the 

=. lir.ks lhat you min}: sdllh~ product IlId ~rllhe 11:4~:07 

104 

1 A I don't thW: - I don't know th:: ~veragc: 11 :46:2l 
2 time, but 1 do .. ,'t u.'WImtand it to DC rr.are :h2n, you , 
, 
S 

bow, z few - a few minUle5. )'00 know,likc thrt:.­

to eipt-minute type of l:l Urtt:nlitw, but fd hl.\'C 

11:46:34 , 
, 
3 

links of lhose wbith ones yOu t~ink ate Rosetti 6 

to c.heck and get the ~cl understanding cf Itt, 
tim<. 

Slone and !hen ofth05e- I); llut gro~P. \\,tuch ones i Q. Haw would you chc:i:; to detcnnine that? 

.1'>. r gu::ss J would just hive to as\: Smh to 

check with the mallJ lIId.sec whit they ..... tlG teUin: 

you !hiM ~e end«sed, WI! don't uk z.Ti.a- each liM e 

why did you SB.y1hJt, o.>k.ydid you 5t.y il'.a:.. It !i 

10 

11 

wouldjl!Sl: be:orr.t: sudI it bwdensorr.: ~ for the ! 1:44;21 10 ttl it 'InS UkiJ!& rougJlly, pc: interviev.'. I me<ln, 11 :46:-46 

they have a gcDerU understaDdifll of how long respondent. 11 

it So1A'e rely an the artful desigr. of the 1 2 tecrWters an: in there because they're OUI 

13 tootrOl Uld Ih= teSt to ~ that netcsmtlasion. 13 recruiting IlId trying 10 (1il their lab, DI.-'t I don'l 

i' The whys an in wre, u Ive:;;ud before, but 14: know the aut numbe:", 

15 ~usethr.lUpoodenu Iw:I tim:. to 1001:: lttne II :.c;~:]7 1S Q. Y<X! didn't :lbsc;"\'e;my of me inten1e'AlS? 11 :46::8 

1 b -..bsit:, they'vesrudic:d it now for tlr.ir sdting 1 e A In this ~e. J did no: ...... 3.ldl any oflhese 

17 q~tion. for CilIa ofl~ pbc.es ofit, }'OIJ lUOul~ " -]y. 
I S v.-u"ollob;:cudu!. Th...."YhavelhoulhtlTl(.'l"eaboulil 16 Q. DidSanh? 

19 Ihln wtv..tld be in ~ nOf'lDllltes\ whtreyou ~~diatdy 19 A. ldoo'tknow. 

?o) <..5\': itrigitL afier their ansv.et. 11:44:53 20 Q. DoyuukDOwifthtl!:Wer6fieldsupc.Wors 11:47:08 

H And,s=dly,i;,llaseli\.;e this,th:re 21 who observed the interYiM? 
:22 iU1:. nu;nba- of cla"l1:n:s ofm!! _Y Q which 1hc 22 A.. Al1Gbythat)'oum~peaplewho 'M)r\I: for 

23 ~pon!Ortdn~ 'oIIOri'".s that Ihcy micht 110\ L~ink to 23 the (:aci1itIes? 

2 ~ uUaJ!,te!hi!! they thunseh>es m uncol'lSCiously, ' 2~ Q. AnyOllcreallyodlathanrilc: illtcrvi... ...... ,C/' 

25 csv.:raially, rcspondinc to fut'S3lTectinC L1em but 11 :45:09 2S and'!bcn:spoodent. 11 :47:23 

103 105 

1 ~' 'M)'.1ldn't krww to SZ)' that 10 )'aa. 11;<5;IJ 1 A. Ycah,Ickin\blowuinttu::sp::ciiic 11 :47;.25 

2 So., fOT' eample. the color yeJlaw, that :;: pcli::ya.llb~m:alb. tnte:Ul.achillwviewerh~ 

:3 coiV/' )'dlow mzy llCturJlybc influa.cing people.. we 3 to ~ p-mia: iniD'-iew'S, 50 those were obs:lv:d by 

, don't l:now. The - but the rr.spondl:llt tiJe:1'l5~v~ ~ :II. supervisor. And I - boJt I d:m't know th~ extent 

S tlUyncVCl"'Uticulztc:, oh.bC:Ci!U5eit .... '2.S:nth: 11:.;5:27 S to whicb !rupQ"iso.'1 then \\atched themdo illtervi~ 11:'7:17 

6 «!lor yc!lov.'. I> pe.s;1hoseim~in,intcM::ws. 

1 Q ' ... lm.nmm. -: Q. How u.~ tile respondl!:flU validilted for 

~ A. And wt: do kno ..... lbsl many ~pl~ do say II parlicip!ljon in the SIUdy1 

9 b=oU$e;t v.-ulht: fif${ liring. 9 A. We)1ituu:dJD,r.danlproctdu~. Soon~ 

i:) Q Haw many peopl~ S2Y that? 11 :4':18 10 )'OUfuWh~in~)'OUgoiQdQthe~~ AI JI :4l8:07 

! 1 A. I don't ~an!ier, But a "\lmb~ ~y dat II Ibe end of the ~erciJc, usuming)'OIhe CCJmpI::t:d 

12 Btlt that isn't to say, then, tnn those that dirlr.'t 1 2 it I:IId myci in through the C(et"Cise, 1.'Icn ~ 

!3 ~tior.it V.-e:-cn't8boinflu==l by theordet. 13 ukcdfcryvurm..TeandYO\!rph~rrumber, You tuve 

! 4. So in this cue, we'tt! ~ c:a:1:ful ~ to l' ttl P"""id.=.lbl1lo a=:. the incentive And Oleo .. all 

15. over~~' on the vcr'bUirns. And, cet'U!.ir.!~', iCyou 11:4':50 1 5 tliMeDu:ube:lszrc caI!~, 1IIl:t!h~ with SOIT\!: numb::r ! 1:4i:2l 

15 ~lo eo;je th::rn. IU you've described, J pmblbly 16 gf~~lthinr. we\l5:d 10, within,}'OIli:now, a 

11 v.ouI.i - wen. J don't wa:rt to cnu2n op;nion 1'7 fr:v.' Gays oIwhen the ~ wu do;!e. And ~e 

1 $ WIt..~ looking as su:::l:I an ~}'Jis;, but my guess is IB :ubFe:ty~~~. 

I \Wulan'1 n~:ily t.<ln;;eive of it 2,!; reliable 

be:;;.iucofthis issue ofwht:l1 the \1Ihy.; ""we l.~ke.d 
and Li e ~ that pc.opk Utll't wcu:mlng 

~thing. 

19 

1l;.~6;09 20 

Zl 

Q. H£;y.·ma:\ypcople w:rc sac.en::d-

J... I don'i.1:nov.'. 11 :41:44 

Q. -rop2iticipre1 

" Do ycu know wh::t.'1::r itnyon! knvws if rna! 

:n Q You ulked 2-bout people srudying thc plgc ir. 23 infcrmation is 8l12i!.2ble? 

H IIWT.Wofu:nes How Ion:; did the int :~:'Yjev.'S tah H A. 1 d<uI.'lkno·~' iflr.yo<ll: tnOV1$, I d.oub:. thz1. 

!l :46:21 2 S the:,' do bca.use nOllN.liy t.J.q just rc= tl\(<sc 11:~ 9:02 
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i06 

1 !crtening sheas. so I don', know. 11 :49:05 

2 Q. But they w~en't asked to Iceep tra,;k or 
3 that inforrnation7 

4 A. I'm smry7 

;. Q. They weren't ask:.d to I:.eep IrnCk of how II :4!?: 12-

6 many pecpie lheywere screeninc? 
; A. Not by us. 
e Q. ThediLIz in Exiullil E, i1at'lpears at one 
!: time 529 unique rcspo;l((ent1. Was lha1 your 

1 0 Iindcrstandin~'J 11 ;4 9:44 

11 

12 

13 
;. ( 

" 16 
1? 

18 

A. No.. TIl! ID numben: - 1 dcm't ha\'c an 

understanding thai the ID oombc:rs m cmnple£C1y 
sequential. You know, you're acting 0!5 thou!h they 

·are ~ from or,c10 a nwnber". 
Q. Mm-hmm. 11 :50:04 
A But. you know, it might have been ;hat 

facility in Der.-vc:r rtarU; hen: l1I1d '00i'l 1h:y lIe 

ilia zs,igneci I numb!:fll.M they do the pra.:tiee 

19 inlUviews. So thJl a~ me CO".ml Th~ is 

20 also p....ople who meenoulin-afI:::r th::}' are 11:50:17 

21 sace:Jed in the mal.l,.1hey are rczskc!:l the scrunifl! 

22 qtlesbons in the inlcrView, and th:re art: some 

2 3 people that go out that way. 

3 

inl.er\'iew was t!rmina.led. lUI:42 
Q. Right. 

A. But I doo.'t ~ 8<.l undemanding that we: 

had people, you know, Slop in the: midcle ofthc 

actlIaJ survey. 11 :51:48 

6 Q. Goi~ ba:k to the time TQU spoke aboUllhe 

i 'l\'engt period ofth.-ec.w eight minu~ do you 
8 NI\'C ~y IIm:!CJStandiag of the lon~t lime it took 

9 anyone to complele an int:.l'\·iew? 

lOA... No, I dor.'l 11:52;0) 

Q. The l!!props tIw w~e wed b oo<ldllctthe 

slI:vey, did they have timestamps on th071 by which 

you could recreate: d-,e time? 

A. t don't know. 

108 

il 

i2 
13 

14 

15 
Hi 

Q. We ... e WO! inuructions to the inte:viewcn 11:52:21 
that if r. respondent went too fast or tOO slow. to 

:.7 
lB 

t.crminak 0110 not count the response? 

A "No. 

19 Q. So there werc:"t't lUI)" tim.: limits on-

20 A NOI that I tmd:.rstand. 11 :52:42 

21 Q. Didyoudesignyoarsurve),lOt::stdiluLiO!l 
22 in any way? 

23 A.lwu nOlaskedlOaddresstheditution 

2 ( So [ iorgd. CJC.lIQjy how those numbers " .. ork, 2.4 qu:-stion. 

25 bUll think il WCluld be incomet to undec$1Z.nd ow. II :5Q:3 1 25 Q. Do you have an o\linion ahol1l di!utiol\7 11:53:14 

107 109 

1 wehad519tompr~irWViewsandtnensorneho""'a II'SO:34 1 

2 hlmdl'!!d orsol'ni:lhir.g 'I"o:~ 8'M)'. 2 I'm no( ~ing aslccd to provide opinions specifitll\y 

) Q. Right. 3 - on dilution. 

( I'.. 1MM5n .. tl"l1)'~din&- , Q. Do )'O'Jltrink thallhc dtta. ill yourn:port 

;, Q. A11ri&ht. Sord li:\t;2 to rigure out as II :SO:41 5 would support. an opinion about dilution? 11 :53:26 

6 ~ [;an wb~ til:! v..:nl to alon,!be way. And 6 A J traYffli l:xlked ilt the dt.ts wilt; th~ 

""i yoll've identified ttu nurnben miGht not havI: b-...en 1 obj"'livc in mind. 5'0 I don'! want to say tI111 it 
8 ltquer.:ial from Cacilityto facilil)'_ Peop.!e wc:-e , does or docs not I wasn't !Skcd to do it 1 
S ~ahet"lhe:initiallCte:nirc; 10memighl , haven't thought about it 

Ie hl~~pancd:halsu=siyts~ (J:5 i :c¢ 10 Q. Bel you didn'tdcsigll the study .... ith the 1l:5):42 

1 1 lJ tm:.-c in)' oth:;r Vo7'! youCZl.wnk of 11 - purpoleofilsC"Yingas abasis rorrnsl~ 11 

12 INI - " dilWion ~inion1 
1 ; A. U they - if they in the Y2iid!tim I:4lls 11 A. J wasn't asked to bgn a dilution survey. 

1 ~ \hey di.Or.~ c:xin. yOIl know. Ih~ didt.'; -.;tlicW:. " r dcn'l W""o:rk [0 S2}'tint lh: sutVey as it was d:lne 

15 Q. PJgt;l 11:51:;:) lS ·wouldn't provide eviden"% of d~utio;, bc:ause I 11:54:04 

! 6 A... Thru:: imm=di:;udy come 10 mind. Th= " haven't looked II it thai. way )'Ct 

17 miJhlce olhu~~.bu1Iwvuld !2v=1o c;i< 11 Q. But you wermt thinl..ing about dilutioo 
1 e al:lou1lht.l 18 when you designed tm: sw\'Cy? 
19 Q. !vt:·you'·~ormmyill.SU4l~ofp::opl!! " A. Net in any spc:ific:V!:l.Y. 
2Q rIfl\l'.ompletillsthe$l1J"Vt)', Ie2.vbgc!'.uinglhe J I:5I:2& 20 Q. H<J\'e )'OU done dilution su:vey~ b~fore? 11:54:17 
21 p~ing? 2l A t Ibn', ~ up:citic: dilution ~e 

22 A. No, ldon\thinkweha:hny .... iI=lh..")' 22 Ibn I - ir, which I've b:~ cfuel05Cd ~ a!\ expert. 

23 ju.r. got up:and 1:ft bce:wse they didn't I~ it 23 Q. Do you have a" . undentanding of how )'0\1 

L <i Ii ... 'Oule! ~ if oh;y - when ihey .... ' to'!: l"e.SaU.,ed, If 2~ would go about c:onduetitl@"adilutionswvcf? 

25 !My n::wdtdno;qua1ify,tJ-r..n~dlrlhe 11 ~1 :31 25 A 1 ru.'1C a ge.'!et'2i understanding of di lution. ! 1:54:4& 
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110 112 

11;5<;:53 1 It dcp:.n6oo whi:h intern:t pad you'reusln" it 11:5Z:32 

2 , 
• , , 
1 

• • 
' 0 

11 

i2 

" 

1>_ Est2b1lshing the ew:rJ: to v.hlch. the use of 

~ mark is harming O(otN:rwu.e tarnishing L~e. 

IT.&:'l And so a SUfVC)' WO'.lId be clt.s.igntd to exemine 

the exwtt to which the \!S~ - in 'IIotlanwer eorrt.elC!. 11;55:1.: 

it W~, th:. ~ of the marl: W~! C2.U!ling some:: SOi't of 

tamisnmcnlto iT.e - v.hattvuthe sc:1icr marl: - 0( 

whatever the ma:i:. ",as al issue. I have that as I!. 

g=r.:nl undusta.'lding. 

Q. Yoursurveydicin'lu!canyquesuor.sabout 11:55;':6 

wnishment, aid i(! 
A No. 

Q. \l.'hy did you choase to do I!. mal\. inlemept 

1 ~ sturly l.$ opposed to 5O!Jlt; ocha mcthodology for 

2 depends 011 the narure of the Wry people were 

J s~ecl I mean, there is I whole sCfies of 

~ rTdhodol~ca1 things !hitl have 10 be atttndtd lO in 
5 those 5uM)'l. 11:58:44 

5 Q. DOYal! understand what ~ probability nmpt 
1 ~? 

!! A. Yes.. 
s q. What is it? 

10 A We!l,!.he tmn ~ geoeraDy used to refer 1 [:58:51 

. ll to ritua1iou where you are drawing ~ r.u1!iom "'"Pte 

12 fmm I. population. &nC, u aCtm.seqll=:nce, )'OU are 

13 .using probability .mtIpling techniques. And ii'S 

1 , ofu:u con~ wi ... nonprobability nmplo:. 

1S testingconfu;ion1 i1:S6:U 15 Q. Wzsthe experimeatconduetcdhcn ll i 1:59:10 

16 A Wel~ I thhl. in this e2l;C:, the prima')' 1 -5 prob1.billry !ample? 

1? reason is bcc:ause Iha:. facilitate:; g:aln& L~ 11 

C1Jnsumer in frontofa lz!1Op. And sin:::: the seatth 1 B 

eur,ise we..s intended to hi: - 'you know, wa5 don~ en 19 

A. Unda the ~ 11110: ;md guidtlina of 

IhU: kind ofreseucll, this would be consiciered II. 

nonprobahitity sample. as is all mal l resea .. ~h 

!6 

" 20 

21 

22 

a computei', that was !he monre::s;onable .... ~ .. And 11:56.33 20 

mall research is 'lI,'id~ aa::epttd by:he e:>IJrt. so 21 

generall}'. lfthtn ~Pr..M to be - 50mctirnd you 11 :59:24 

do it in amaJl when you have a list and }';J1l ~ 

" 
then ~n'tlltl issue: iibal:L i~ being uniqueo: 

"",""""ud 

22 

2' 
~.; Q, Oo},oo hl Ye I?nundastandiog or how mill)' 2~ 

d."1I ..... L random sample. but in these cases )'Ou are 

essc:tidly IIDnS qUDb. sarr~ing. 

Q. W'r)31 wac lhe: quotU here? 

~S people use the irr.unc::- bowmatly~opl~ who lSe 11:56:(8 2S )._ rd uve to look: ~ the docum::ttIllUon in J 1:59:39 

111 

1 the intC'lle£U! do sean:hes use laptops? 1 the repor .. but b!S:ie:d1y jrwu fifty-fifiy, mO\, 11:59;4 I 

2 , 
< 
5 , 
1 

• 

A I don'I havce.spediieundcn:llUIGing'Of 2 

WI. 3 

Q. Were you intc:rt:sted in haviagpcop!e we ; 

laptops as opposed to other t}']lCS of compuen fur ~ ! 1 :51:07 S 

paniculu rc::!SOII1 6 

A Primarily be:c;wse the computers are 1 

programmed centrally ami then ",-e send thmJ oU'[ 10 ' ! 

the malls.. So it is son;e .... tw simpla 10 usc I. :; 

\>.'CIm~ And lh~ I believe it \\-;!:S - well, k~s 

just loolc, ifthat', a1\ righl 

Q. S~. 
A J Ihink: the report S2.)'i the pctOCflU in 11 :59:56 

cad} Ih~ ap: C<Ilepies.. 

So rln referring 10 page 6 cf'my report, 

\'.~ il no(~!hat SO per=t of the quota wtS 

~kcd to be bctvou.n III Uld)S y:us of aec-. 20 

III 

, 
>0 laptop fortlta! than aliesktop. 11 :51:26 10 p~t be:ween)S and 44 years; orage, and 30 12:00:21 

1.1 Q.lu anintemelsurvey,50rncoaeCDU..ldjU51 

12 usc TJuOCVllf t:O~u!a the}, usually lo:Jk aJ; ri gl:l:.? 

" 1< 

1S 

A Yes. 

Q, Did you consid:r doi."'I!: lUI i.ntemet survey'] 

A. I dooi reall for this eaeth2lwe 11:57:49 

16 debated Lllitnf,; - dam&: it on the inte<TlCL So [ 

11 dort'! rec:dl ttuu ~ did consider it here. [Mo.-e 

1B inthepancoosiduedit,bulnothere. 

15 Q. Haveyoudoneitinthepasl1 

20 A Idodt W2nttocomlJ'\ell.ton tn)'wotkthats tl :5S:I) 

21 coniidrntial.. bul r ha .... ..l\'! put any internet su.rveys 

22 in auCjXltU.. 

23 Q. Do you believe that intc:nel. SW\.~'S In 

c: I/; inhettl\tiy invaItI? 

25 A .'-swithmYSI!JV:)'prnce:iu.r:., it dqlc:tJds. 11:58:28 

1.. pCF..tnl foc thos= 45 year:s UId older. 

12 $0 th2!. w.u Ii:e basic q,uotes lhtl weft 

1 3 offer=! to C2clI anile fiI:::ilitic::s. 

H Q. How did YO' .. rict=mliiu~ those? 
1:: f>_ Again,intheeariysages ofthe-·thal 12:00:42 

15 frnc:aJl ortlJo.'O. .... e simply said we .... ,ouldh2YeIe 

l 7 batt some und:rs:an::iing cfthe distribution of 

15 people in ~i5 mJrlcet. And it's my I.Indentinding 

l' that Sanbhad dis:eus:sicns ",;Ih somebody at Rose"..a, 

20 ~d Rose=pwvided h::rwith informWcm on the 12:0i):59 

2 1 d=oP?bicdislributions Ind tr..lt's wnat\','e rel ied 

:<:2 U?OQ. 

22 Q. Tne d:::mographie di!'.ribution~ in lh:.t 

24 martel? 

25 A. Yr:!:. 12:01.10 
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-

1 

2 , 
Q. And how isthe itic:rk:et defi!led? 

~_ Buiwly, as he dcscnbcd it in the 
report. I do:'\'! l'l!Q.l1 specifically i(~t they 

114 

12"01 :1 1 

, 
5 , 
, 

gll'C cs \.\'U the de:noiJCPh ia for Rmuta b~ Ol 

thecie:nopphics IS d=b:1l h=. So f "'''2n! to ~ 12:01;26 

careful not to be u~ar.lbout lhl\, but roughly 

• 
9 

10 

11 

12 

" 
" 

thai. 'It dis!.,butiOD fitwt mu1:d.. 

Q. Do you thin!: tha.: the·· )'01.: drew a 

distin::tion h~un .... 1I~; Ros~ Slone buyeI1' age 

i:!is:rib\JIio., ano the disll'lbuao:l of the UtUYCG(; we 12:01:54 

talked about eaniCf. 
Wbieb of those universes did Y'lu think W'".:S 

apJlrcp~!e ror thL!expe:imer.t7 

A.. \VelI .rilC \Jni~1h3twe'~ddj:\edfor 

12:02:17 

15 d~ned it for this cxperirr~t. Tile only c:avat I'm 

1'7 adding lbo~ the!&e demographics is 1 don't know 

1 a !.he =~\ :0 which the l!ge ~go,;es thtt were 

19 provide:! to u.s 'J.'C"C specifiC to thecrelevanlll'l2ri:el: 

20 cswe'vt.ddinc:d iL SordhlvctDfilKiOill. 12:Q2:33 

21 1 don't have any reamn 10 belicyc it's not 

2. 2 buicillly the $amI: disoilrJtior_ 

23 Q. Right. Sut)'Ou'r~nDt~ruboutthu. 

Z Ii Did )'(l\J di$euss with Roseua Stone at ~1 

1 , A. ye;.. 
Q. Is that importa:1I to you? 
A. y,,-

Q. Why is that? 

116 

12:!U:3< 

J 

• 
5 , A V:d~ wheo. you do this r~rch gen~ ... J1y. 12:04;40 

1I ccnc.tn\ arises the.t if the: eOn5Uffi"'..{ or the: 
inlc.:viewcr - and wh~ you an: using 1 , 

9 

10 

l~ 

12 

inle.-viewcl'l" _ IIn:fl::'SW1ds the purpose of the snuiy 

in toe much detail, thai ~:;lmebow they may bias or 

skt'4"'he r$lt.. So tInI.~s the reuon 12:~5:00 

" .. 
double·bl indness i.5 g:nenlly I &sired 

characteristic in the study, is because then, you 
know. ncith:r!he lnle(VieIJ.'er nor the rl:5j'Ondenl­

and unt's what ·doub:e--blind~ mc:uu, that n=ith:r 

15 the inlerv~r nor !he re.~pondent undcm.ands rile 12:05:16 

16" buic purpose of the £uti. 

1""1 Q. In this cau.,}OJ view the bsie PW"JIDSC of 
18 tit: study;u beiug whu'? 

IS A. Te.stingfor1helikelihoodofconfusion 

~ 0 \\'ilh regard ttl those $pOOSnft.d links VCWJS lM 12:05:14 
21 control condition. 

22 Q . B=1Se il was prttty cleu to Ihe 

23 illtctvi~ven!hal it was, survqeboUl Rosem 

2 <! Stor,e; right? 

25 ...m? just not using the market ofR.D#t1aStone 12:02;.l.9 25 /'vfiL ROSS: The qu~on - the question, 12:05:50 
r-~~~-------------r-------

1 

2 

) , 
5 

6 

1 

a 
• 

10 

" ].2 
13 

" 15 

15 

" 18 

15 

20 

21 

22 

13 

14 

25 

nuyw:? 12:02:56 

A. I don't rc:metr\Xr spc:cific;a))y tMt we 

discussed thaL, othcr ihllflj would have des:rib:d to 

them in terms ofhoVi 1 would doflis work, wha:.1 

115 

would likely "iew ~the rclewnt awket. w1tieh 12:03:11 

would have b~r; roughly as I've defintd it ~ 

Q. SO there wt.S the i!l:e quOlM, men m1d women 

Old )'OU talk to Ras;ttra Stont about the 

dislribv.ion of m::n and WOI1'll:n i~ irllevnin& 

ar.ot.her languagc? 11:03:33 

A. Yes. It W!.5 ttl)' undemanding ttl2t both the 
fifty.fifty on m:NWcmOl ana tN: ~e .. ;~ 

camt from Rosetta S:!l&" 

Q. Do you rtZaIl who at RoSUIISlone.)-nuor 

anyt)nc 01).1\ your tCim. was w~ U)' 12"03:5 t 
A. r don't. rtmemb:c any nam:s of spc:ific 

p::ople that we Wert; on. 

Q. Do yO\! ~r lhcir titles'? 

A. r don't 

Q. The roles they pi2yed in l.heeompany1 

A. [don't rernembc" ifth....oy were frnmfhe 

market research dcp~l. genera! rounscl's 

offi~~; I don'l rcmem'l:t any of that. 

Q. In your report.)'OO erJ\fh2..m: Ih2l yt!IiT 

12:04i!4 

st'Jdy Vt"M cioubk·biind; is lhal. ridlt? 12:0·UO 

117 

sorry. Getting clOSe to l uneh~me. Objection. 12:05:$1 , TIlE WITN""'CSS: w. specific intcniewc:" who 

3 . i! ukod 10cio thtRoJ:m.SUlne tc.stwill 

~ understand that thaI interview is being done by 

5 Rosc:1l!. SUInt:. Doesn't tntlfl tllI1 dq ca:c:c:1O.in 12:OS;09 

6 it is: RosetuStone. TIatlwhy, foreample, we 

;- ask what iIIl the brands you're farniliarwith ate in 

E the screcrung and 50 O!\ beczuse to ttem it lcad:l to 

S om IL'Ide.-st!Itidilll tIIi! mtybc wm ~n, I. whole 

1 0 1.IlIl&,J~e ef software. produtt!". th~ just hcpp=ncd UI 12:0t'::2l 

11 have got"teII II. Rosetta StDnc IS p~1: oftheiJ work. 

_ ~.. So·tW-..rc is y,-aYS.in .... hl;::h 'We iruend to hide the 

1:; ir.ttnttoilieinte.M~'Cf~w=ll 

l <! BY MS. CARUSO: 

l~ Q. Okay. 12:06:35 

1 c A. Anci thiJ study Iw n\'en! oftl:ost L:'inSS 

17 ir.it 

16 Q. When iW:in! respand~l!I whi=h Jt::guaic 

" 21 

pr(lt'Vf\5 Dr Ja.'1~e ~a:".s they are 1\.\'I!C of. 

did you co:uid:r~king tmtu ano~"l·end:d i2:06:47 

qlle£..ion"i 

22 A. ldan'tlccallthatweciid. Ourprimory 

2~ gol..l then:: .... "tJ not to figu.""'Cout v.-:-:.:ther any given 

2 ' hand W2S ICJ?-<I{.m:m We. simply <oI.U\te4lO b!;M'if 

25 they .... 'tf:" l .... ze oftt= brm!. WI: -were goirIB to 2.d: 12:07:1)6 
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118 12O ! 
I :!. &.=n to search an. 12:01:09 

2 Q. And ifthcy said y.:5. you asswn:J:llha:.1hey 

3 , 
5 

'1,lere in fact aW3fC of the brand? 

A. r.::1 have!D look: l i the C:Xlctwordill! of 

the questio~ but, yes, w:. g=n:raIly assumed. tt.at 12:07:18 

ti whatl!:'l'er answer they gil'e Ut, they were Idling us 
1 !M_ 
E Q. Have you evtr in ynUI cxpe';em:e doing 

~ thes~ studies had any reason b believe thaI when 

1 , 
3 , , 
6 , 

.,.FiEt"lOOS SESSION 

TIiE VIDEOGRAPHER.: W~Gre bu:k 0."1 th~ 

' reconf 1I 1:10 p.m. 

BY MS. CARUSO: 13:20:49 

Q. Good anct:'lOOn. 
Bad:: IQ th~ Elthibit D, Testand Con:l'tI! 

ii ~ditions . During the tImIey,!hen w:rc: displil.r...:! 

S on me ~crcen the: crrJre time: afu:r the respondent 

1 0 pres:nted with i. list ofpossibJe choice>, people 11:07:33 10 had entmd i."I thcRme:lllStQne I!\let)' anc! prt:$5ed 13:11:1$ 

!l 
12 

13 

" 15 
16 

11 

" ,. 
20 
21 

22 
2 3 

2< 

2> 

may sometimes say mot !hey 11ft [unili!f with them II 

Clltr\ Ihough they may not know eu:::tI! what they are? 12 

A. Well, from tirrw::: to timo: thue arc, )'OU 13 

know. conc:cms ilbout the Wii'f in which the sruc:!y has 14 
cr:a!ed 2 form of that IS demand cbara=teristir::s; 12:07:51 13 

that is, they think a cenain 8MWcr is appropriat:. 16 

Bat, ~n, remt.mber, in this experiment, 11 

to whatel'er Q.1.ent tiloscerisl. once a ~rson is in 18 

the ro;)rl\ they lR randomly assigned 1IJ th!:t:st or 19 

the c.onrrol condition. So the e.xtcnl to which 12:08:\ I 20 

demand chtJ"lleteri.stia - you know, peoplesa)'ing 21 

tt\e}' wtn a\\'af't oflh: br.md when really they 22 

weren't or thing:; likl: that, they arc equilly ;1 3 

influencing both the ton/rot condition and the H 

!:XpCrilOl!ntal condition; tIw, tiley:ire re.ned out, 12:08:22 2 S 

119 

enter; rigbr.? 

A ThU! c:onut. 

Q. SO rhe:'e ~-asn't wry m~ml1"Y'"lU1 ;xrrtion; 

they were a1wa}'llooki.'t( iI!:h:: rc:su11S wh!r, 

~gthequ~ons'? 13:21:30 

A. 'dan'tlalowthat they were llways looking 

!ll, bUl they .... ·e:e there: II:r be looked At. 

Q. Do you !hi!1k that tiu1 dJected the re..ruhs 

in r.nywaYJ 

A. I think in d:is instance I don't Imve 13:21 :4< 

:any -I don' have L"ly TcasaD to beliClic it 

subswuie.lIy e1tcred the: ~on iu . way ctw 
could ~ my eOl'lc.h!sion, bec:zuse, essentially, 

~gain, the: ccntta! t,-.d the ~\ have the same 

jlro;oo:ol. So ifitniscd it. a little odowertd it 13:22:02 

121 

1 .... nich is tile PUfPOs~ ofthos~ c:ontr1)ls. But,~. 12:08;26 1 u an effect o!the wzy th~ study wa.~ condl.lCf~, it J 1:22:07 

2 rm@cnc:ally awue thzI t.~arc issues. 2 1M)uld ~done ~ to both. So I dOn'tbcl~ it 

3 MS. CARUSO: Terry, I h2.d Siid 12:30 for J has any impact (In my COI1dusions. 

" 1!.lnCh. b~ this might be. a 8000 t imo to l:fW~ -i Q. Allri~l Yourc:ooclUJionsar:b&5cdcm 

S MR ROSS: Vt'halcveris good foryou. Ag;et 12:0;U5 5 the entJ)" of "R.oseta Slone- as the s:.ar'..h query; 13:22:11 

6 to go oifthe =rd, whalever time it is. E right? 

1 TIE VtDEOGRAPHER: Offthereco:rl u 12:09 i A. The lest on which my concllllion is b~..d 

8 p.o:. 8 used "Ros--...ti2. Stone." as the ~ word in tr~ s=II., 

~ (Lunch ~~ uJ:en) , Y". 

10 If 10 Q. Does your c:onelusio!1 extend to other 13:22:<7 

11 II 

" 13 

IS 

16 

" 
1 : 

" " 

" 

11 tnrth::r:mch? 

12 A. Well, flrSl, I~ me clarify. ~:9.csun 

I} Stone trn.::Ic.marIa-

l( Q. Yes. 

A. _oro!hCftndemarl:s!e:1en.1lyor _ 13:23:07 

16 Q, Docs if CXlcnd 10 oilier Rosetta Slone: 

l'i noemart.s? 
1 11 A. r don't h,vc~' {tutur 10 belie-.-e that if 

1 S the stafth rc$ultli wac. similar to the s:arc.1j 

2 D resula as they would com=OUI for this tRdaran: 13:23:19 

2 1 s21Ch, tha! \he resuttli would hrr.; b~ any 

2 ~ diffetcnL Blit th:. result - oul the - we test!:d 
? ~ PRos=tta Stone:," the WOfd. 

2:' Q. \li'hen}'tlu ~y ifth~ ~eart:h rlS\:1Ll had b=en 

2~ U1ydiff~l,wha!doYO\lmc;UJby !ha1? 1):1)~S 

, 
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1 A. Welt, to the extent tnal i( you tt:ller-ec! in 13:13:39 1 think wt yoor conclusion \Io'O\I\d ~plyto those u 13:26:42 

2 some olliei' Ro..<etta. Stone tr~cmarY. and you got 2 well? 

3 basicaJly tht5e wm. - tilis is the!cind of orpnic 3 A. I do!i't knov,', I mvt nt\le" e:o,'er boo..en uked. 

q listinzs and the kind o( spmuond links, then the , 1.0 do enr:t!y til"" C'Xucisc., so I don't k;n<lw. 1 

5 1::1[ 'would liktly have produced the Jam:: basic 13:1):31 5 wcruId t!i\'C to su; wr,2l it looked like anti s:e iff 13:2i:Oi 

€ cone~ion. 6 (d .. there was I: reason ",,>IIy I could make thaI , Q. When yO\l say thii I:ind oflisling, \I/fW ~o 1 conclusion cr nct 

e )'0\1 m=J by that? What ate the. \'lrKw tjoJlC1 or 6 Q. DJcs )'1lU." IXIrdusion QIlend to lhe usc. o( 

S listings that you categorize t5 this Iype? 9 "Rosette Sto~' as t JC:a1eh qutry ;r; eombilWion of 

10 A Wcll,i!Silgcllemruh::,youknGw,these 13:24:10 10 other WD:di; fotexample, if 50meo~ ~ to en\er 13:2i:21 

11 samtcompaniesor URLs, the!e sam:: cy"JlC:! of 11 as a. sart.h t!uery' Amazen Roset/JI Stone·' 

12 eo:npanies and same 'OI.Igh look al1!i feel of them !. 2 A I \I,~nt to make SU~ I underst.uld your 

13 that's in the SjY.lI'ISOftd links, thUJCIl1 of thing. 13 qutSti'on. ifoundacena~"\deg:rer:ornetc:onfusion 

1~ Q. Allrighl. Doyouhavcallyreucnll) ;'4 whtn)'auswthon'Ro~SIOne." You'~:!$king 

15 br:Iie\'cll:!ltir)'QUent:rcdasaqU!:!)'~Talk~ 13:24:31 15 medocs:hai confusion tx!.."3.po\;l::e to the sitlW.io.'1 13:27:57 

\\lhr:re they wo1.l1d have enlend • Amazor. Ros~ 16 )'011 would get sirrul:.r or~nie listings.. 1 f5 

11 A ! don't lu!ye any ~fie reason to believe 11 Slone'? 

111 tllIIl)'tlU would Dr}'l:lu would nor; J do,,' bww. l!! Q. Right 

19 Q. Do you m\'e an underrtaarling ofbcw orpnic: 1 S A. r'Yl: not been .ukc.d to furm that opinion 

20 SWell results arc rttum:::l? 13:2S:GO 20 an!!! havm': thought abOU\ it, ~ r dOJn'!know ~! 1):28:20 

21 A. By that, I'm goingto undcntand you k) 21 s'il "'ere llXiay whc:dw:r theft would benz;oru; why 

22 mean, you know. what'llhe undc:riyin,a.Igorithm Ilw. 22 thal woukl be I. narun1 conelusion orv."hy tIw '-\wd 

:2:; causes the first one that appears, the sr:::tm.d, the. Z 3 just not nlW sense, It lM)Uid lil:r:Jy depend, in 

2'i third IIld me fOw1h, anll wn2.t's on Ihcnext page 2': pat!. age.in, Oil, you k.'10W,lO um! alent me search 

25 I.ndl.o'lenc:xlplgeandncnp;tg:. That'SY,'halyoll B:25:19 25 cesuILSttultomcl;acl:look:insome'Ul?-sirnii:u-lO 13:28:)6 

123 

1 lr.eM? 13:l5:22 1 the se.m:.'t resul15lhal have ~ tested.. iJ:IS:40 
2 Q, Your:z.n~ittl-..aLv."2.y. 2 Q, Tbe conditions of your C!qlCrimc:tt were 

< 
5 

5 , 
10 

11 

12 

13 

15 

16 

17 

" 

" Zl 

22 

A. Tnats not w!mt you meant.? 
Q. We ti!.n sun th~. 

3 d::signed to ~licate the condition of I: person 

A. Idon1want!o~)'tha!.lhavcanr 13:25:29 

specifte und-...ISWIding of!he c\et:a:ils of how the 

ort;ani: listing ptpnnk sy.'Itr:m WOfb.. ljus! 

g..'"fle.CIlly UlY.Iemand that,)'OI.I know, it hue to do 

with Ule ~nl III Y.f!ic.'1 the ,",'Ore\:: in the pqzs tkU 

it linb 10 and ho"N many a-.. "u linkcd ~an is 13:25:47 

calculate:::! tOgether in a '\laY Ih!t cazes Shem to 

GOme up in this crdtr, I just N,ve timl g:D:W 

unde:rstand~r"g. 

, 
5 

7 

• , 
10 

11 

12 
13 

Q, SO.,..,.jth:hal general undersundiro:. do you. 

elq)CC1 that i! 5Q.'CM for "dynll.;nie i:mnemod' would 

produ.=t similar Riltun.U~c rend.ts7 

A.Iv,1!'.Jidjustse.y-ldottwanLto:say 

INlllcnowbeeM:$eldoo't know', Im~ I dor:'! 

" 13:15:00 15 
16 

11 

lB 

I;nay.' to the e:rur,[ Ill!> these ~ ue tr:rc I!ecalm: 13 

~ ho'ld -Rcsem" in them wguld aho:ilcn.\'up 13:26:23 20 

b=.ause th~ Md"d~c immersion" orYohateveryoa 21 

said in lhem. I ~n't know. So I wouldn't lam ..... fix 22 

who's looking (Ol" information aboul th~ Rosem. 

Slone sottv.':!IC; 'is tnat careen 1):28:59 
THE WITNESS: Can youju.;t rca:! it bad.:~ 
(W;"=pon ~ reporter reaO the record as 

(000\\'5: 

~QuestiOIl: The conrutioas of}'CU!' 

experiment w:re d:signed to rr:pI.i~ the 13:19: 19 
c:cndition of II pt:rwn 'who's looking for 

iDfonna'lion about the Rosetta Sto~· 

roftWII~; is Ihat correa'lj 

THE WITN""c.SS: C-enerally, y~. T jlll1 Wtn~ 

to say thatlbe ~fiw2re soonds like it's 13:29:27 

specifiedy II sinde prod~ct, but it rould be I.."e 

seMc.c:s Rosetta woule offer. somr:1hing like thaL 

But, in general, yes, there- the Wly it 
is S~ up, the)/re sca."l't.ing for "Rosetta Stout-" 

BY MS. CARUSO: 1329:51 

Q. Ras::na Stone the ple.inrifI? 
A. The plaUnif( CXIICtJy, 

2:? c.c:1sin. 23 Q, Do YOIl hIVe an undO's-..znding of how many 

2 q Q, If I PfCSt:JIled yml"'-;th t;lOSCSat":b ~~ people .... ilo CDl:Cl::d the tr:::rn "R05d!2 Stm~· were 

25 JWJlts, eculdyoulhelld='=ine\.\t.~orrc:.Y:l!.I 1):25:15 7!1 acruallyloolWlgforthcplaintiffl 13:30:01 
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A. Theyallare,inIhe5~thal.thefifS! 13 :30'.25 1 -Roselt1.Stane:-orjllStthosc:whoare lookillgfor j3:33:29 

2 question they'~ uke.d is which link'or links, if 2 Rosena Stone: the~·,! 

J any, do Ih..-y think $el.ls the Rosttta SlOne pnx!uc:u. 3 MR. ROSS: I'm going 10 object in that thlt 

<. Sa in tha.! s:erue.. thejve all betn - ! beli~~ ... ea.lls fOf' legal GOrIC.!usioo ana this ..... iwess is net 
S every respondent ~u1d h~ve in thc.i, mk,d (hat ~ 13:){l:42 5 a I~wyer. j3:3NO 

6 tlt: nowtdking!bout Rosett2 SlOne products and 6 THE WITNESS: Yeah, as you'veiSked the 

7 5ervi~ i qUotiOA, it SOI1nlU like that's a le:ge.I isslle: u;o I 
B Q. Rigilt a dI:m't !.:now how I would respond 10 !.hal. 

:; rm $1.eppins "way from the exp~itnen! for a 9 3Y MS. CARUSO: 
10 mo:r.e:lt u.d fo.;:usillj on Y;JUF' eon::l~::m 2.$ it exists 13:30:53 10 13:33:51 
11 uide:fromjustlheexperime:ut,andsayingwben 11 em the Icst con:litiar .. the majority or me 
12 uws ofGoogle search e."lgine type in th: word 

13 .R!Ls~ Staoe,w thev.'Orns "Rose.tI:J St~" do)O\l 

l ( have e,.., und::rsml\ding of how rnL'l)' of:h::m are 

!. ~ lOGkin,gforR.ose.uSlOOeti1cplaiNifi"l 13:)I:1i 

1. 6 A. In the populati~ of consum~ who search 

l' on \he tum "Rmeta SIo:'l: ,· r don't hl.v:: arry 

1 S spec.ir1e lcnowIedge of how often they entered !hit 

15 b--..;.suse: they W\:fC querying for the: aJmp~. [da:1't 

20 ~veth.itnumbu. \3:31:.:2 

Z 1 Q. WO'.1Id it affect your concIu~ jfth~ 

2.2: number ofpeoplc. v.ho are querying "RD.se.u Stnne-

Z J fer the lCCJJiSl RmeU2 Stone -
2: -:. A.. Tnectifa.:;t. 

l5 Q. Exadly. l:l:3l:06 

127 

1 -S'ign:fi~ltlyoumumbercGthenurnberof 1.1:32."07 

2 people who are s~ng fOf' "Ro-.eua Stone" the 

3 company'? 

4 A. I don't think, as you've: desuibed th:: 

5 situation, that that would alter my con:lu::;ion in !3;32:2j 

6 this w e:. 

7 Q. Why" ""t7 

12 sponsored links are cornnr.;rciaJ site'>. iii the 

13 orgllnic nsuils, Ih!';J are not. Commercial in the: 

14 sense or offtrini products. ~ thai affect the 

15 SCNt)' in any "-'q"i I3J4:59 

16 MRROSS: rmgoing tohaveloobjectlO 

17 tba: btOl\1St it stattS a faetthat, not in 

18 e\·idenee. What you luvejusl sated is :on ifl¢OrrCCt 

19 ~cerimion. 

20 YOII may answwth:que::stion. 13:35:12 

21 THE WITNESS: Sony, now I've forgollhc 

22 question. 

23 (Whmupon !he reporter read the ~as 

24 follows: 

25 J3:35;U 

1 

2 

J , 

mljon,), orthe sponsored Un.1a &re IJ:J5:1J 

; 

~allil~ In:ilt(ll"(U1icr=-,ua. 

!bey ~ 00l Commer::ial in the Sei'.!e of 

offering procluc:u. Does that affect t!ie 

$\II"It:)' in ar.y wzyY") 1:;:35:13 

5 THE Y.'1TNESS: A$)'Ou've phnsCdit. it 

i doesn't zf\ed. the basil: ~remen" and the , , 
10 

A. The conclusiools that there is significanl 6 corclusjOll from !hose mtu~..menu btaas~ you 

mcr.v, O:K i: the worili in 't\wth!he allcga.1ly confusion over soua:c and endors:m::nl of the 9 

sr:M$O~ links in rherel~M\t t!Uri:e{ Of rdevant 13:32:37 -: 0 infiin&ins spo..'U~ li!h~pea; ~d oneis W J);3S:S1 

11 popul~tion u I~e delin:d it And l\'c defin=d it ~ 1 world In which -the nnninfrine;in& lI.'Orid. ~:ld Ih~t 

12 as people woo wen inten:stcd in learning 2 ro~ign 12 is lhedt:uaaer of lhosetwo. wbatever Ih~ mio 

l} IL;'lFUa.,<>e who would look for infOl11"l3tion GIl learning 13 of tO~ 10 - &'1d ir this was a differ.:nt 

1 ~ thll1 in the future., who had used Google in the pas:. ~ 4 tn6t1l'Wk. Ih:n 1l'Iqb: l ditkrc:nt bdlJ'lo::orlhose 

129 

15 )~2t, 6f would Uie Qoogl::. in the tJIlll"!, and are 13:32:55 15 lhil'lgs wOIJld show up ill the orpnic ti.!;tin~. nul 13''::~:09 

16 lwucofRos::tr.l Slone, whi,h is admitled!y a ~6 i!jUSl how Ihis On! worl';s. 

1. 1 subaudienee of the population yet: des.crib:ed: &1 ~ 1 BY MS. CARUSO: 

1S searchers for Rn$cIaStil'Ile. 12 Q. Doyouexpecl1ha1uthet.'1Idc:JT'W'kwu -

19 Q. RighL 19 1hi!.! .... 'aS being swth~ for wu not 0I\t. that h!!i t 

20 13:;}:D6 ~o I~e.. ,nclqll:n:icntn::eaning.)OIJ .... Cl\lI.c! ha~ c 13:)6:29 

21 ~ubpart of thaI ro.arket thai. hzs W- cnaractl:ristics 21 dirrc:ren: h2Jtl'CCof~<ll and r.on=:nlw.:rcitl 

'22 I've defined, and m tM.lsub - in t.u.t market, the 22 sites? 

'2 3 concll!Sion applies w that market. 50_. 23 A. Icon'; lcr!ow~irlC1il!ytr.aL i\\'a! 

ZIJ Q. DO}'llu thinkihai:a fiadinEorinfringent::nl 21; mozIly- .... '!ttnlsaidll.l.oz:!;thW:inabzc;kloli'lt 

2 5 should be br.:sed on ell G1xIgk uSG.'l v.ilo enter !j:3J:25 2S American Airlim::.: = . ......u:rc when YO!.! ~th:.d (m 13:36:49 
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1 ·~I2r.Airlines:be:1U5eArneriCUlAiriineshu 13:35:51 

2 so nunyoaxr kinds oflinh-~ links and 

3 i\d Ca.oope: Cub lirh Illtd so on - their par. ..... u 

~ filbl with i! bUIleh of mlff IttJf hu 2 5omewi1~t 

5 difftrt:nchatllter th:t.n tht Pl-g;: fOl" this C2.5~ 1.3:37:08 

6 So thats just simply who;.;. I tre:lnl, tlw 

i Qepo'..nding on the mark Ihat's br: ingsear:hed 0Jl, you 

& mipt cet e difT:::n!l\t miY. of these minp. But I 

S dtlll'l have-allY speeiflC kind ofr..Lleofwhlt C"'..I.!.$e~ 

1 0 thai or doesn\ so... 1):31:22 

11 Q. O\.:ay. Mllny ofthcreJUla.dL::O'r~ 

12 tcsuh3 llefe, apP'"..M so fefer to Roff!:U. Stone the 
j J r..ir~t1, I!.S you've identified il, sucllu, • Ancient 

1 ~ Egyplian CulllJ;e" site, ta.ltinlab;)Ul this ~[OM \w.s 

15 alled tilt: Ros:::u. SlOne; 'P~ohs Exhioition: 13:37;49 

16 rL,ding of !he Rosett:! SlOne; ~. Dowlio:'!; Ro~ 

11 S\:Ine Page,"l&lkingaroJI Fr.:nch soldien 

16 UlI~ing e great ~lOne: Ult ·P>4)s:.r!l Sumt": 

19 

20 

21 

·RM~loru::.tom,· -.vhic:.'1 n)"S, "1he key lha1 

Wlloclz::I th~ mysttrics thSlI.L'IJocte::l Egypti~ 

hemgl)'ilhi::. • 

2.2 URoseru. S!Dn: - never mind thn 

23 question. 

2 ~ If you; sea.""th wa.s for -Kodak," do)lOu 

25 cx?Xuh<!t)'Ou wouid h;n'c iildilferuumix of 

I J~81)6 

IJ: jl:27 

13 1 

1. organic links vemu; sponsored linl:~ Ih:vI you do in 13:38:29 

2 \his Rus;na SleW sc:arcl!? 

3 A.. freallydon'tknow. ldodt lcnow .... +.at 
..; lI,IQuld happ:n if we sC2l'cilt:d ~Kod&l-... • 

5 

Ii would ~ the same type o:bzlUlCe U we haw we? 

., A. I don't ~:r.O\oOo'lhz.t il.1MlUid er it would:wt; 

B 1 just don't Y.JIOw. 

i Q. Oo)'OJ Ihink it ..... 1Klld;:.J'fett Ihl:: 7r.Sv11s in 

10 this case jfmore of the orpni.: re.n~ts w:re 1]:39:13 

11 comm:rc.ial seller! ofR0:Setl45toneproduc:u? 

l~ A. idon'tra.Oyhavei!:~tQsaywith 

j 3 cenaimy \.I.Ihe'.ilcr it would O~ i~ wtndd no: ha.'I'e 

1 ~ a.'~ thes:: resvJu. 

:!I Q. Whe.r. ~~~ you t:I h:.litate about t!131 13:3S:S! 

16 qu::stiOi"i~ 

17 A. Well, I think ..... hi.II "'"i!! thinkin: lbo\( is 

! S dw eumualiythe rudy isaro:l1 nd tAtd\rJion.. 

Q. Mn;·h.'Tlm. 

20 

21 

A. And ifyoochu1gtlhClIlix 00 thelCSlof Il:40:06 

the orgznit listings, it would dunge them 0:1 the 

" 
" 

" 

contmlzs well. SO)'OO \o\OOld - WCltmly, 

wm\eve. rate crtllusing i!sUel in II::rc ~ here 

wnulrl b~ n!'.t'~ out, \\n:tiler you would :ml! up w.li\ 

1.h:: SUolc: ne:. tliff:re.1C: e'ltll moud! on: mi~t be - 13:40:24 
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1 Il1'It&Jl.lnthortmmmiih!be.stightlylo~or D:40:21 

"2 slightly higmr, )'IrJ would end up .... -iIh thesam::mL 

3 ThI!.'s .... t-<211 Via! a-yillJ 10 think. throueh. Uld I 

4 dOIl~ knoIV ifyol: would end up wiiJ1 the silme fiel 

5 higher (lr law~ I d(ln~ kn~w. 13:4o-~9 

Ii MS. .CARUSO: T~qu~onini!.1.hus fulw 

7 led me 10 think it would be!8: fuillo brine' 

8 oompUIU up and h!.ve}O'.llook a. same: sean:h-re:;olil 

9 pages. Thu will tw me!. (e-.!.' rr.intUS to put 

1 0 !og~::.r. 11:41:09 

11 So if you waDI to QU 1 b:ak. 1 don't 

:. 2 ..... tniIO hl\"e)'Oll sitling around waitine. So I 
:'3 ,hir,k-

H Mit ROSS: Wm hI;Ipy Ie do lhi~, but I 

15 WVIl)'CID 10 l:nov,' it tome!iout of the ~eY"...lI hours. 13:41:2 I 

l6 

" 
" 19 

' 0 
n 

MS. CARUSO- I undmland.. 

MIt.. ROSS: Very good. 

MS. CARUSO. It r::ouJd be br-twecll 20 to 30 

"ll"linule:5". 

Mll ROSS: O'ey. JJ:4i:JO 

THE Wlnr::sS: rlnYl.""ry, we,", going 1O do 

, 2 it here Of I'm goin;to do il5Cm..""Whc:re else? 

.t: J MS. CARUSO: You're going to do it he~ 

:< /I. !HE WITN":SS: Oay. I undema.nd. 

25 

1 p.m. 1):41 :41 

2 (pllI.I5t in the proc:zedings) 

3 iHEVIDEOGRAPHER: This is the endorTtp:. 

~ No. 2 in the rleposition of Mr. Kent V&Il ~ We 

133 

5 MY!: been on the!a;Ord fa 1 how atId 20 minutes on 13:42:34 

1> thistllpc.. Tnetimeili 1;42 p.m.antl'NeM:.oifthe 

7 rtcan! . 

B (R::w:s ta1:en) 

9 TI!E V1DEOORAPHER: Thu is the beginning of 

10 DiS(; No.3 in the d!po'!ition of Mr. Kent Van Litre. \4:13:43 

11 The time is 2:1) p.m. and we are back on the rcGOIct 
12 BY MS. CARUSO: 

13 Q. Tni:5 mominc we taJbj abcr.rt othersUIVe")'S 

1 ~ that you md acme. An you ~"Il..~ of tlly j:zdicial 

1:5 critici.:;r.; nfany nf those surveys? 14:14:03 

l£. A b th= a 5pecific C!.1e yW're intc~~ti 

11 inor-

19 Q. J\l£ generally La stan with. 

" 
20 

21 

I" 2! 

. " 
I" 

"- If )';)u don't mind, fill just gain: to look 

IJflthecu.esonr.ryCV. 14:111:18 

Q. Absolutely. help remsh ~{ 

A ~ ltI"e .to runbtr of as:s. There is only 

two plilC=:S wbere I un !hi;}): of tnal r.\..c judy: res 
l?¢ifi~ly 'tfmro toffiyW.x1: lro IlJl order. 

Q. Oby. v''hK:h I:TC \h:lS::? I ~: I'US 

34 (P%,S 1.30 to 133) 
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1 A. In the Federal Tn,cic Cot;unwiO!l 'Io't.'S'..u: 14:15:02. ! suffic.te:n pccple crofused by !.hc way in whichlhe 14: 18.:34 

2 Whole Foods Mld:ct cas!, I....as 3..~1ed In ~bu! a 2 pnxluetwasSllldlhatthercwuobov:thelOlo 15 

1 SlINey Old the. juc!tc ultilQilt:ly iI~d v.ith"'Y 3 pueenl typicaljwiicU!i limit on"!ttud confusion 

4 a:rgu:nenlS em said he ""wld give no y,~ght 10 the ~ :bat \Io,'!.S uticnabk. 

~ SUlVey thalIheOlh~!;ide had put in. 1<::15:19 5 rmjustnyi'"lgtr.a1!lc"eraliy. Idon't 14:18:54 

6 And th:n. in th!' Mary K.I.)' ~~, th:: ju:lle 6 /l:ItIember thai. exa::tiy. but that's my gcne-.I 

1 

• • 
1. 

us:d th~ survey &5 pr.ofhis Sl,a1;,iTlzry for _ his ; n:coDe.aio'l. 
ruling on a TIll)lion for:rummuy jUdgnlent.. bllt in thal 2 Q OidyOll ;gr~ v .. ith theeountna,l:Jme 

people's CQ1fusion sc:cmcd·to arise jt.:3t from the c:ose he no:ed II fine ci~tion in ni! !I 

11 

12 

undttstandii1gof ~cmfuiion: ani, u ec:on;;equeru:e, 14:15:4) 10 

I Iw! to submit I s=nt,d report. 1: 

prutnceoftbepruQuct'l 14:19:12 

A. I don't retaU tha:: I offered et\)' opinion 

A:ld these arc the onI), two pl~ that I 12 in wnkh I eititc.r ~ or dislSl"ee:I with the ¢our. 

: ~ kn::w of where a judie ~ spccificelly commented m 1] on that Issue. 

14 Tn)' uport in Ii orne:- m:I in ntither C2SC would I l4 Q. BUlsiUing=etodzy,\\'h!tisl'ourvi~ 

15 ckscrib!: Ihc:n 2.5 "criticism" - 14:16..0[1 IS A Well, i did v,hat mey uke:! mc 10 do in 1~ : 19:29 

16 Q. O~. 16. li&ht oflheju&ge" ord~. and Ihc:n I turned in a. 
1; A. - whith T L~illk is L'"le word ytl\J used. 1 1 fCpOrt that said: B~cd on my \llld.erSland.ing of'what 

18 Q. The issue thai the judge in Mary Key 1 S th~judgc's crder is, here is......nat ~e r-... nl.l! .... 'WId 

19 ICic"ltiiicd wi:h co ..... ~on. what 1oO.~ !h:.t? l!I be.. 

ZO A. Withoutrcvie"'lingthcordel.ldo.n't 1(:16:1 1 20 .Andldidn'l.\thaltim~,tndldon't J4:19:4S 

Z 1 rerr.ernbcr cxau.ly. blil my general IlSIdcmarn!ing. u I 21 think I have sine!:. lb:-muJated ar. opinion on ",time:-

22 rttallu-uthis: Intha!.Q:5e,~of:hederenses 21 lh:judSewuriShll.o rnauthat finc.d istinc::ticn or 

13 W"..! Ih3t unGer the FirstSale Oo::uinc!.he defenda.,t 2) not Wej\JS1 did .... n..athe ur.ed. 

iC hdthctigntto:mowthtproduel A'Idthejudgt, 2{ Q. In th iJ expc:rimenL, ill thil5'lf\-ey. did YGU 

IS tn~ingtothata:~t.nwleldisti~,jon 14:16:41 25 ltIempt to dis!i:1piih in afI)' w.ly bc.."W::Cl\ Ill: 1<: ;9:51 

135 \37 

, bet-.'eICtI c:.oniusicx: elIuserl by the silllple ~~ ur 14:16.48 

2 th~ pto:Nct on t!-esill:. "CI'$IlS confu5ion caused by 

J th: WoJ}' in utUch the ~~I'was soot And he -

• L'W. ",ou the basic isslK.. 

> Q, Okay. How die! your S:c::lnd report add.= ;4:11:08 , ..., 
1 A Well, m tIut particlJlar cue the judge 

• Aid IS part of lh: ord::r. that because !he v:rbi!.tim , rcr,JCnS"es were inducied, that he could seo:.lhiltsome 

10 : es:pc:rd=m:s zppea.-ed III him tll be contwed b)' the 14:17;33 

!l ¥tTl'" whii:b the proch .... ..t ~ sold., whileot.~l. in ,. hIS opinion, wert. - their verbatim rC5ponse had 

.3 ~ it ~ llN:n!he simple p.-escnee of the 

:t "", .... 
1> 56 he simply - y,~I, I don't remember that 14:11:56 

" he n:quested a revi5ed report, L.u he _ d"~ w~ in 

11 .... iu;::h r. ca..-ne fONad, we WetC aUO\\':(\ to submit a 

IS rqxm m.....tlkb ve~d, well. okay. based on !he 

" 1"cr-...nims, ",ocVe &fOIJpcd people into the:lc t\\t) 

" aL.""g:)fie1 :Nt yGU, the jlld.ge, have ide.ntiflCd. 14:11:11 
:1 Q. And ",flu die! tN.! groupi.'t&: show? 

" A. I don'! rec&l! the.$ptcitie lii:e F:t~ ·· 

2.! Q lO<he 

" A. - but, u I gen:nlly rea.O it. e\'en 

" d'ie!)'IX.! made this disun::tion., thete WM ltill \-4'\8:31 

1 , 
] 

• , , , , , 
10 

11 

II 

11 

" 15 
16' 

17 

l! 

" " Zl 

" 
2:! 

" 25 

presence of the prndua on a websileYCmlS how it 14:20:00 

_~ present.cd' 

A. By "this." }'OU ~Ilhe R.o~ S~on::; 

case? 

14;20; 11 

A 1lte issue thal wu in that czse is not an 

is!ue in Ibis cue,.so 1 didn't hav: - I didD'1 

hav:c an undc:standing Ihl that was a reJa-ant 

issue. 

Q. When you.cay thn "issue: you mean the 14:20:23 

Fi~1 ~~ Doarin~? 

A Yes, me Fil!il Sale Doctrine il-I'rnjust 

goin& to -I'm &ob& to com:e.t \h2J: a little bil 

Then: wa.s two WUts iii tht!~:: n:lalcd to the 

survey: the Fim. ~1e DtK:trine and ntminative fai r 14:2CrJ9 

uS:, or somethin, like that. I e!0I::'t ccac.t1)· 

'~mc;nbcf bow the .iudge rdlected th~disl;net ion 

berv.'CO'J. these two, loO.'hWla it was. associated only 

with tne Fltsl Sale Domine Of with bolh of those 

two. So [",ountto\):eut:ful. rmnotlile''''''yc:-and 1<:1056 

1 don' reca11 exactly how thejuage I2I~cd about 

tm two. 

But I dicin'IIlt!G::.'"sl.tnd ~ in !his cue 

thai there 1,:,'25 In tts-.leof p;esen:in@aprodutt 

uncien rErS1 Sdt:Do;;i!i~ righr. whi::h isw~t 14:21:1 1 

3S (pages 134to 137) 
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. ,. 

1)8 

1. th! t ase was aI:Jcu. 14;2U' 1 . fi,tc! of u>nfusion? 14:24:11 
2 Q. Wnu do)W undustand tre; First Salt 1 A 111 sevc,"I1 insances You\'C asked m~ about 

J Doctrine to man? l single atttibutes. &rid th~ ;ttriblltC happc:ru 10 b~ 

4: MIl ROSS: As llaytr.ut; eomtt? '4 "''hc.thu tlley an a resellcr ofLhe pn::xi1Jd or not-

S MS_CARUSO: Yts.i!5ht'ssillinghe.re.ltId 14:21:2.1 5 Q. Right 1<;:24:36 

Ii usomeo~ .... oM respomied 10 thcwuits tC!rc::m f A -. bill other tirr.~ .... 'C've ulkcd .boutlhe 

1 atout that topic. 1 words :.I:aJ: Ite. i:I it anti JO on. 
B THE WITh'ESS: Well. in tha!. ~e. my E 

i !jenera! understandir.g WI5 wt ~ lorn~t s::lls e. 9 

10 brand:.:! product foS;)me.one else, !hat ~son h2s the 14:21 :4; lO 

11 ri&ht to re3cll thz.J. prodlld t.nC usc ~ b:wId when t !. 

12 t"tey resell it; !hal: is. you car.'t te.lll~ they 

13 can\ use th~ brvId.. ~ alfC!ldy paid you forth'! 

1 ( po-ociUCI \\ith the bCiVlC on it. So you have the riglrt 

And I guess !TTl g~ ansv.-er has to be ( 

doni knawwith certainty what would happen with one 

oftbose inciividutl thingS - )4:24:42 

Q. ru"", 
A - unless all the otilcr lbings were 

conlrollc:d. 
And, in fact, they migJlI all c:ha.'1!e at 

140 

15 to res'!!l it and we ttl!: b!'3nd 14:21:05 

12 

13 

l< 

15 

16 

11 

once.. So 1 don't have any specific ~l~is 14:24:51 

16 But - I don't rcmanbc:"!he c=t ~e., 

11 WI under the Fill'lSalc DOC1rine.. you have th: 

18 , ig!1t \0 onl)' uuenollg!; of lh t bImd to identitY 

1!'! the pra:lutt, and !:Nt you ce.nnor. Ill.:; \hI> brznd if; 

2 0 2Jrf 10\"3)' tmt Cf~ ia likelihood c'fcon6Jsion that 14:22.:14 

:;: 1 Ihe ori~intl b~ ov.ner sOlncbawendorscs your 

22 r-...ssJe. 

2 J So in the Mal)' Kzy CUI:, thc.issuc l,I,ilS they 

abouf - oc .spe.cific opinion:abc!ut .... -hat each one of 
the indi,idual pieces W()v1d have Oom:. 1 leste::! the 

1 S 5ponfore::l·link :areol.llgaill$l • ooninfiinginr; conttot. 

! 9 Q. Thus wh2.1 Rruerto Slone. had asked you to 

20 lookat1 1<:25:10 

21 A. 11Ial'5 c.orreet. 

22 Q. Andlhat's'Nh2tytudidin.Arneri:::an 

23 Airlin:.s7 

2" WC"e. rn;eUing Mary Kays products, end so ~ VI'U 2 0( A Ifby -just be. c\w. What is it you 

25 aquestion aboutwhctherlhc\\-zyi:Jwhichtheyw'!cc 14:22:43 2 5 mink I ciid in AmeritM\ AirHn:.s tha:. rmag.r~ng 14:25:21 

13. 1<1 

1 ~e1lin; it was causing eQnfu:!ion th.a1 t.:W-c WiU an J4:22:<;5 1 101 14:15:25 

2 dfiliation v.hich would '.o.on: 2pinsttm First SOlIe 2 Q. TIat you t::st:d sponsol'l:d links rcnaally 

3 Ooctrin::. So !hit's n:y undemanding.. 3 _ against!. mninfiinging c:onIrol that did not i"lcludc 

~ BY MS. CARUSO; 4 sponsored !In.ta. 
S Q. Do YOll llive iii undaandin: Yoh::lh:r in 14:23:00 S A.. n.at's CQrred... 14:25:3S 

6 this ~ tren ~re.selIGl" ofRllSdtLS!lIn:" G Q. In prtpuation for this deposition, did you 

"I prodUd:s .... 110 an: advcrUsini; on Googk? "I talk to anyone about the deposition? 

e A. I wv1=mznd f.om !he complaint that IhcJc G A. Yes. I md.\ri!hTeny fora liUlc ·whill: 
9 IIIl: _ th41 th~ ~ __ e::Ilin'u mil! include Ii yeSo.erday afternoon 

10 compmicstNtlfCn::scllm,tI"5a.rt rcs~lIdlof 14:1:!:17 10 Q. And\vhlt<!idyoualltalkabollt? 14:25:52 

j 1 tt=ir prndu..'"t, plus competitors. that are. 5tridJy 11 A Justgen:n!IY, youknOw.myrepon. 

12 CoOtDpctilOrl, and thzlan: unr~~ III the lNho!e 12 ilasic.tlly. 

13 industry. I u:\:I.:mOlld aU thOSG to b=: pOlCf11iaIly 13 Q. le.;l:.edyoutruu!.the.outsetthis 

14 fI'.'1ic:.s to the C2!C. :!. ~ morning. M! ur.)"llU ag.ain. l5 d= Ulylhing in 

Q. And in this o:perimcnl ~w <lidn'1. tI'y 10 14:23:3<1 lS your repa:: thal you tdieve neeDs to be «lrtdcd 14:2G:09 

.1 6 dininguish~ ar..ong conf'usionTcI:!:ed to any 16 tS )'IN sit then. right tlOw7 

17 c&ltiO=Y ortho~7 1"1 A. I'm gain! til ju:st ~ 1lT".inult to skim 

18 A. Ifby ·caieg~)'oftho5e· you r-lUI'! dY.lsc. 1 e lhrnugh it !nd ranind myse!t: 

19 rO'..lf l:i:':d.~ of :'l'IIities- 19 Q. Su..-e, ab!clutcly. 

~O Q. Yc:.s. 14:2J:55 < 0 A. I dasI't believe. so. But let m::; jU5l see. if 1<:26:27 
21 A... - th!t v.t'e 10 :he cornplein!, no; the 2! 

~ Z exp'!lime.,t was nOl se. up ttl ~I ea::h oi Ihose 22 

23, rypcs independently. or sc;nething ~ that. 2 3 

H Q. Ooyoubclieve!h&tifyoUtes'.:.d.cehof 24 

25 those typeSindej)Cnda-!tJr. Lheywrud hlvedifferinB 1.(:24:05 25 

in lightofyt:\lf q~io;u anything, comes lO my 

mIDd. 
(WiIn"..$S 'l!Vi~ do..'"\Jfmnl.) 

I belit'l.'C cytrytbi!lg: !hat's in Ir.! repon 

is what it is It)d I btli:t'::: it's - I've l:presented 14:27:23 
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11 
12 

" 1< 

142 

it correctly_ 14;27:29 1 
MS. CARUS'J: Tnank you very It'IlJCb for your 2 

tim: in coming here. 3 
MR... ROSS: 1 don't hIVe UiY questions. 4 
The witness ltSetVtS !he ng.1t to review 14:27:42 5 

and sign the dcpos;tion trtnscripl 6 

nre. VIDEOORAPHER: This is the end of t.iJc: 7 
d!pOsition orroAt. Kent Van Lierc. 8 

We have b:::u on the rectlrd for SO minutes 9 
onthistapc. Thctimcis2:27p.n:..andm-!tCoff 14:27:53 10 

tt~ re"...ord. 11 
(Time notcrl: 2:21 p.m.) 12 

13 
14 
15 

STATE OF CALIFORNIA ) 
:.IS 

COUNTY OF SANMATEO ) 
I, C'Y'tIornnA MANNING, CSR No. 7645, a 

Certified Shorthand Reporter of the State of 
California, do hereby certify: 

144 

ThaI the foregoing proceedings were taken 
before me at the time and place herein sel rOM; 

that any witnesses in the foregoing proceedings, 
prior to testifying. wo-c placed under oath; that a 
verbatim record of the proceedin~ \va5 made by;roe 

using machine shorthand which was thereafter 
transcnb:d uncia my direction; funher, thai. t.'e 

foregoing is an accurate transcription thercoC 
I further certify that [am neith~ 15 I. 

n 
I. ,. 

16 financially interested in the action, nor 2. relative 

20 

Zl 

22 

2 ' 
Z4 

2; 

143 

17 or employee o[any attorney of any orthe parties. 
1 B INWIlNESS \¥HEREOF, I have this date' 
19 subscribed my rutme. 

20 
21 DATED, 
22 
23 
2. 
25 

CYNnnA M~'tNG. CSR No. i645 

145 

DECLARA110NlINOERPENAl..iY OF PERJURy 1 INDEX 
2 

t, KENT. O. VAN LIERE. P'ILD ... do herehy 

; c.ertify under penallY of perjwy!hat I have read 
5 ~ foregoing tr41S::ript of my deposition taken on 

5 January 13, 2010; !hall have made such alITe!:'Iions 
7 u:ppeu noted bC'Cix; in ink. initilJed by me; that 

e my testimony 2S COfltained herein, ;tS corrected, is 
9 tnle &rod ccrrtc:.. 

10 
... DATEDtlili day of 
12 2.010, at , Californil!... 
1) 

H 

KENT. D. VANUE?.E, Ph.D. 

20 

21 .. 
" 

2 \VEDl'f"r.SDAY,JA-NIJARY 13,2010 
3 
• WITNESS EXAMlNA nON 
5 
6 
7 
S 

• 
10 
11 
12 
13 
14 

15 
16 
17 
19 
19 
20 
21 
22 
23 
24 
25 

KENT. D. VAN LtERE, Ph.D. 
(ByMs. Caruso) 

••• 

5 
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