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FOREWORD
BY
PROFESSOR ANDREW SCOTT & DR CHAD DAMRO

It was with considerable plcasurc that the Europa Institute supported our graduate
students in taking forward their initiative to cstablish a network of young EU rescarchers
involving the Universitics of Edinburgh, Helsinki and Tilburg -~ what they have dubbed
ETHYRN. In June 2010 the ETHYRN network convencd ils inaugural meeting in
Edinburgh at which young researchers from the three Universitics presented a range of
papers under the overall theme of “Europeanisation”. We were alse delighted to welcome
to the event Professor Kimmo Nuotio, Co-Director of the Centre of Excellence in
Foundations of European Law and Polity at Helsinki University and Professor Jan Smits,
Dircctor of the Tilburg Institute of Comparative and Transnational Law both of whoim are
long-standing fricnds and colleagues of the Edinburgh fratemity of EU scholars. The
workshop is the first in a serics that will be supported by the three institutions involved,

We were particularly delighted that the Europa Institute hosted this inaugural gathering,
Founded by Profcssor JDB Miichell in 1968 as the Centre for European Governmental
Studics, the Europa Institute is the UK’s senior institute for inler-disciplinary tcaching
and rescarch in the arca of European Unien studies. Although initially focused principally
on European legal scholarship, in recent years the Europa Institute has developed into a
rescarch centre comprising over 40 academics drawn from the disciplines of law, political
scicnee and cconomics. In that sensc today's Europa Institute has fulfilled the original
vision of its founder, John Mitchell who, despite being one of the country’s Icading
scholars of constinitional law, recognized the significance of the then EEC as an
cmerging lcgal and political order and, from 1968, devoted the remainder of his
prefessional life to its study. By a happy coincidence the ETHYRN conference was
convened in the University's Racbum Room, the venuce that John Mitchell favoured for a
great many of the important “Eurcpean” seminars and discussions he organized over the
years.

The broad and inter-disciplinary phitosophy adopted by the ETHYRN young rcscarchers
in their own work on European integration therefore sits very comfortably with the
academic tradition of the Europa Institute, and of the partner institutes at Helsinki and
Tilburg Universitics. The Europa Instituie has championed inter-disciplinarity in the
study of European intcgration in both the pedagogical approach of its staff and in the
research activities in which it has been involved. It is thercfore cntirely fitting, and
professionally highly rewarding, that the ETHYRN network was the brainchild of young
rescarchers from the University of Edinburgh.
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enforcement - a term used mostly to refer to private actions for compensation of
harms causcd by forbidden competition restrictions - has attracted increasing
attention. In the carly discussions, the prevailing question was whether Articles
81 and 82 of the EC ._._.om&\N have & horizontal effect between individuals,
allowing a private party harmed by a competition restriction to suc the infringer
for damagcs, potentially basing the claim only on the relevant EU law.,

The opinion of the Advocate General van Gerven in . J. Banks & Co. Lid
v British Coal Corporation’, a casc that dealt with the competition law articles of
the European Coal and Steel Community (ECSC) Treaty, suggested that this was
the case. However it was as late as the year 2001 when the European Court of
Justice (“the ECI™)* finally ruled on the matter in Cowrage’, stating that the
cfficacy of the prohibition against agreements restricting competition would be
endangered if private partics were unable to rely on the prohibition in their
mutual rclations. The court held that partics had a right to claim compensation
for harm caused by such agreements.® This preliminary ruling had been preceded
by a scrics of cases where the ECJ had sought to reform the concept of
proccdural autonomy of the Member States. At the time of the Courage ruling,
the state of affairs already cncompassed the understanding that Community law
as such included Community remedics available to individuals. The statement of
the Court in Courage was renewed and developed a bit further in Manfredi.”

* The said articles encompassed the prohibition of contracts, either horizontal or vertical,
that have as their aim or ¢ffect restricting competition on the internal market (arl- 81} and
the prohibition against abuse of a dominant market position on the imernal market (art,
82). The contents of the articles are now found in art. 101 and art.102 of the Treaty on
the Functioning of the European Union.

* Case C-128/92 H. J. Bunks & Co. Lid v British Coal Corporation [1994] ECR 1-01209,
See the opinion by the Advocate General. In the actual case, the ECJ did not rule on the
availability of competition damages before a Member State court as the case turned on
the Comrnission's sole jurisdiction lo find that articles 65 and 66{7) of the ECSC Treaty
on agreements, decisions and concerted practices and on abuse of a dominant position
have been infringed. As long as the Commission had not found any infringement, the
national courts were not allowed to eriertain an action for damages. Hence, considering
the availability of the remedy as such was irrelevant. See further the ruling para 15-19.
However, the remarks by the Advocate General are well justified and even suggesting
recognilion of a Cy i vight to d See the opinion by the Advocate General
ws_.» 36435,

In this article, the former European Court of Justice or the ECJ is mostly referred to by
its current name, the Court of Justice of the European Union. However, when discussing
wum. events, il is suitable to use the name the Court had at the described time.

Case C-453/99 Courage Ltd v Bernard Crehan and Bernard Crehan v Courage Lid and
Others [2001] ECR 1-6297 (hereinafter “Courage™).

* Case C-453/99 Courage [2001] ECR 1-6297.
7 Joined Cases C-295/04 |0 C-298/04 Vincenzo Manfredi and Others v Lioyd Adviatico
Assietrazioni SpA and Others [2006] ECR 1-6619 (hereinafler “Manfredi ™).

Compensating Harms Caused by Competition Restrictions

The European Commission adopted the idea of harmonisation of the rules
relating to actions for damages in competition law cases at the same time as these
developments took place in the case law. The Commission's current suggestions
for new EU legislation on private enforcement of competition law intend to
significantly harmonisc the law of the Member Slates. The harmonisation would
cncompass altering national rules of procedure and law on damages and actions
in tort, or [developing new rules to] consider damages caused by competition law
infringements. Such possible amendments would, pre-cmpting the national
discrction on legal remedics, signify partial “interference” in the Member States’
autonomy relating 10 protecting citizens' rights under EU law, Even at the
momenl, considering damages caused by competition restrictions, it is unclear
how the scope of the procedural autonomy should be determined.

From thc national point of view, somc of the suggested sccondary
legislation rules themsclves arc rather unfit to form a part of the civil procedurce
or the law of obligations in the Member States. Furtherrore, it is doubtful
whether the EU policy considering the damages actions for the breach of
competition law is based on correct principles. A major aim of the European
Commission is to increase damages actions in order to have a greater deterrent
cffect on compctition law infringers. This goal, at Icast when pursued at any
price, contradicts the general principles of the law of obligations and the fact that
damages actions should principally be uscd to compensate the victims.

B. THE PROCEDURAL AUTONOMY OF THE MEMBER STATES AND
THE RELEVANT EU LAW

(I} The (limited) procedural autonomy

In considening the right to claim compensation for damages caused by
compctition restrictions, the Europecan Commission has suggested far-reaching
Union legislation that would, among other issucs, strongly affect the basics of
civil procedure in the Member States.' Having said that, harmonisation by the
Commission is not intended to, or cven able to, standardize the clements of the
right 1o damages completely nor transform the procedure, even in the specific
damages cases concerned.” Hencee, the concept of the procedural autonomy of the
Member States will not lose its importance in respect of actions for damages
before national courts. In the future, it is extremely likely that the legal remedies
and nules of procedure stating how they are used in national courts, will not be,

¥ See the Commission White paper on damages actions for breach of the EC antitrust
rules COM(2008) 165 final, Brussels 2.4,2008,

? See also G C ing and M Freudembal, Civil Procedure in EU Competition Cases
before the English and Dutch Courts (2010} 15-17 and 333-339.
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fundamental requirement.” The mere application of the right to damages,
however, has traditionally fallen within the scope of national rules, cven though
the ECJ has sometimes ruled that a national remedy, maybe even a certain type
of remedy, should be available.”' Bearing this in mind, we must question how the
concepts of the right self and the applicarion ot protection of the right should
be defined.

Some uscful obscrvations on the determination of the right to claim
compensation can be found in the casc-law of the Court of Justice, as well as in
the legal doctrine. For instance, Tridimas has systematized relevant judgments
and has provided some analysis of the right to claim damages.” Furthermore,
useful discussion on the relationship between actions for damages and law of the
Europcan Union cxists.™ The opinion by the Advocate General van Gerven in A.
J. Banks & Co. Lid v British Ceal Corporation included discussion on particular
issucs rclating to %:Emnw actions. The Advocate General referred to the
judgments in Simmenthal’* and Factortame® and to the primacy of Community
law, stating that a national court must refrain from applying national law “where
it prevents the excrcise of the right to obiain reparation under Community law,
as defined by the Coun™

It should be borne in mind, however, that the Court docs net necessarily
consider itsclf bound to the definitions that have been given to the expressions
“right to damages” or “cntitlement to compensation™ over the course of time. The
language used by the Court itsell is not very specific or explanatory when
discussing rights to damages because of a competition law infringement. It
remains questionabic which factors form the core or the minimum requircments
of the right to claim compensation for harms causcd by a competition restriction.
In Courage the Court does not expressly use the term “right to claim damages™
in a continuous or a cohcrent way, but sticks to other cxpressions. Indeed, some

* See P Craig and G de Bitrca, EU Law, Text, Cases and Materials (2007) 319, sec also

T Ojamen, EU:n kilpailusidinidjen tivtdntdénp distuk h i laisitl
feisiwimille. In Mentula (ed), Kilpailuotkeudellinen vuosikirja 2004 (2005) 35-52 at

48-49 and M Dougan, Nationa! Remedies Before the Court of Justice, Issues of

Harmonisation and Differ ion (2004) 38-40 and 44,

M See Joined cases C-397/98 and C-410/98 Metaligesellschafi & Hoechst v Intand

Revenue [2001} ECR [-1727 and Case C-253/00 Mufioz v Fumar [2002] ECR 1-7289.

2T Tridimas, The General Principles of EU Law (2006) 456—46 1.

P See furher for instance: M Dougan. National Remedies Before the Court of Jusiice,

Issues of Harmonisation and Differemiation (2004) 42-45, T Heukels and A McDonnel

(eds), The Action for Domages in Community Lew (1997) and E Storskrubb, Civil

Procedure and EU Law, A Policy Area Uncovered (2008),

M Case 106/77 Sinnmenthal [1978) ECR 629

¥ Case C-213/89 Factortame [1990) ECR 2433,

* Case C-128/92 H. J. Banks & Co. Ltd v British Coal Corporation [1994] ECR 1-

01209. See the opinion by the Advocate General para 46,
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of the statements of the Court in Couwrage — considering whether the right to
compensation or merely the right “to live in the EC without compctition
restricling  contracts™ exists as a matter of Community law - arc rather
contradictory:

[TIhe practical cffect of the prohibition laid down in Article 85{[) would
be put at risk if it were not open to any individual to claim damages for
loss caused to him by a contract or by conduct liable to restrict or distort
competition. Indeed, the existence of such a right strengthens the working
of the Community competition rules and discourages agreements or
practices, which are frequently covert, which arc liable to restrict or distort
competition.”

But a little further on in the judgment, it states:

However, in the absence of Community rules governing the matter, it is
for the domestic legal system of cach Member State te designate the courts
and tribunals having jurisdiction and to lay down the detailed procedural
rulcs govemning actions for safeguarding rights which individuals derive
direetly from Community lawf.]™

It scems that at least momentarily the Court considers the right to claim damages
as a real right in itsclf. However, slightly later the Court refers to claiming
damages only as a remedy safcguarding a Community law based right. The
ruling in Manfredi was more specific on the matter, differentiating the existence
of the right to damages and detailed national rules governing exercise of the
right.™ I not before, then at least after the Manfredi ruling it is apparcnily clear

" See Case C-453/99 Cotwrage [2001] ECR 1-6297 para 26-27. ltalics added.

* Ibid. para 29. ltalics added.

 Joined Cases C-295/04 to C-298/04 [2006] ECR 1-6619, see para 60-62 that are similar
to the statements in Courage, combined especially with para 63-64: “63. Accordingly,
the answer to the second question in Cases C-295404 10 C-297/04 and the third question
in Case C-298/04 must be that Article 81 EC must be interpreted as meaning thal any
individual can rely on the invalidity of an agreemenl or practice prohibited under that
article and, where there is a causal relationship between the latter and the harm suffered,
claim compensation for that harm. 64. In the absence of Community rules governing the
matter, it is for the domestic legal system of each Member State 1o prescribe the detaifed
rules governing the exercise of that right, including those on the application of the
concepl of ‘causal relationship’, provided that the principles of equivalence and
effectiveness are observed.”
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the Member States and the issues belonging to the essence of the material EU
law based right, lic?

€. COMMISSICN-LED HARMONISATION - AN EFFECTIVE
INSTRUMENT?

Lately, a further issue has arisen in relation to the systematization of the clements
of the right to competition damages in the form of a scrious threat that a directive
or other picce of secondary legislation on the subject shall be issucd soon. The
legislative suggestions by the Eurcpean Commission considering the matter can
be described as surprising in at least two ways. Firstly, the principal idea of the
Commission scems to be that, in rclation to this specific arca of law, the residucs
of procedural autonomy should be climinated in order to create a more cffective
competition law enforcement systern consisting of combined public and private
cnforcement efforts in the whole Union. Sccondly, the Commission does not find
it problematic to undertake a specific, damage type centercd, harmonisation,
where the elements of the material rights, factors of remedics and even basics of
civil procedure in the Member States would be made subject to scveral
exceptions in comparison with national rules in other kinds of cases.”

Harmonisation by directives or other instruments of secondary legislation
is not free of considerable dilemmas. On onc hand, the diversity of procedural
rules of the Member States requires the possible changes to the legal
circumstances to be made carcfully, taking into account all the relevant 1ssues i
the Member State in question, Thus, a directive showing the correct direction for
national institutions implementing the ideas to take is a justifiable solution to the
problems created by the harmonisation process.”® However, the possible lack of
correct, timely and proper implementation, as well as the varying interpretations
by the national courts, arc problems that weaken directives as instruments of
unifying law. Implementing and interpreting sccondary legislation may also be
costly, a fact that affccts the total impact of the new [legislation on social
welfare,

The problems relating to directives in gencral are by no means solved by
the suggestions by the European Commission relating to compensating harms
caused by competition restrictions. [n fact, the suggested principles to be adapted
when dealing with damages claims dealing with competition restrictions can be

* See the Commission While paper COM(2008) 165,

“* Similarly: G Cumming and M Freudenthal, Civi! Procedure in EU Competition Cases
before the English and Dutch Courts (2010) 15.

' See also ibid. 16-17. The authors also underline the fact that the existence or
implementation of a directive does not automatically make the faw of the field in
question clear (or even clearer). This issue, too, may increase the costs of the secondary
legislation to society.

Compensating Harms Caused by Competition Restrictions

described as unfamiliar 1o many of the Mcmber States' legal traditions. Hence,
difficultics in implementation and interpretation, as well as the significant
increase in the complexity of the applicable set of rules may well be expected,
The express proposals in the Commission White Paper arc the following:
introducing collective tedress in competition damages cases, introducing the
possibility of obliging the disclesure of evidence irrer partes, the imposition of a
binding cffcct on the final decisions by national competition authoritics in civil
procedure, adoption of the presumption that finding an infringement of the EU
competition law provisions also implics faull in causing the related damage,
allowing indircct purchascrs to rely on a rcbuttable assumption that an over-
charge caused by a competition restriction was passed on to them in its entirety,
unifying limitalion periods and giving up the so called *loser-pays’ principle in
trials relating to competition damages,™ All in all, the suggestions touch many
layers of the law of obligations and civil procedure of the Member States. The
risk that national legal traditions will run counter to the new provisions, whether
in the implementing legislation itsclf or otherwise, is considerable.

Onc of thc main 1dcas behind increasing private competition law
enforeement is the desire to crcate a greater detereent effest,” It is possible to
achicve deterrence without paying much atiention to the other major question
surrounding damages caused by competition restrictions: compensation of the
victims. For instance, the deterrent effcct 15 similar whether the recipient of the
awarded damages actually suffercd any losses or not, but the this not cnsurc that
the bearer of the harm caused by the infringements will be compensated. Thus
the legal rules relating to delerrence may have no cffect in sceuring the right to
compensation for injurcd partics, However national law relating to obligations
and rules of civil procedure has multiple goals, and may consider the deterrent
cffeet of actions for damages in tort a minor issuc.

D. CONCLUDING REMARKS

it is truc that the only matiers that have so far been left untouched by EU
legislation fall under the heading of procedural autonomy, looscly guided by the
general principles of EU law, However, the principle of procedural autonomy
has been in a way limited and blurmed when the distinction between rights and
remedies is difficult to make. The interaction between this principle and the
competition law harmonisations is interesting. Even if common rules regarding
standing to suc or indircet damages could be created to cover the whole Union,
the non-harmonised issues would still be treated before the national courts on the

LH

on White paper COM{(2008) 165.
% See the Commission Green paper on damages actions for breach of the EC antitrust
rules COM(2005) 672 Brussels 19.12.2005, especially chapter | of the paper.
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