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INTERNATIONAL CIVIL AVIATION ORGANIZATION
INITIATIVES VERSUS INDUSTRY INITIATIVES:
A LOOK AT HOW COMMERCIALLY MOTIVATED
TRANSACTIONS INCREASE AVIATION SAFETY

JENNIFER ANN URBAN

Ciuil aviation safety is an indivisible and global regime such that any
recognized aviation safety deficiency in one country threatens
the safety of the entire global civil aviation system.'

— Dr. John Saba, Air and Space Professor

I. INTRODUCTION

HIRTY YEARS AGO, it was implausible to imagine that with
the click of a button on your phone you would be able to
schedule a private jet for a business flight the next day. Today,
that implausibility has become reality in a world where air travel
has steadily continued to increase and where aircraft manufac-
turers are struggling to keep up with the demand. Companies
like JetSmarter® and Black]Jet® allow customers to book a private
flight or a seat on a private flight using an app on their cell
phone. These two companies are only two examples of new air-
craft finance and manufacturing paths the aviation industry is
heavily pursuing to handle the increase in air travel customer
demand.
Aircraft leasing has skyrocketed in the last decade and has sig-
nificantly contributed to the expansion of the aviation industry.

* Jennifer A. Urban is an associate in the Transportation & Trade Group at
Cozen O’Connor, based in the Washington, D.C. office.

I John Saba, Adjunct Professor, McGill U. Inst. of Air & Space, Presentation at
the Air Transport, Air & Space Law and Regulation Workshop and Conference:
Aviation Safety: Worldwide Safe Flight 77 (Apr. 14, 2009), https://www.mc-
gill.ca/iasl/files/iasl/Workshop_15-Saba.pdf [https://perma.cc/CIQE-547Q)].

2 FAQ, JETSMARTER, https://jetsmarter.com/faq/ [https://perma.cc/N7FH-
3375].

3 Welcome, BLACKJET, https://www.blackjet.com/welcome/ [https://perma.cc/
3FA8-ESHG].
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The traditional way to obtain an aircraft is through cash-based
transactions, but it is extremely expensive and requires a great
deal of capital. Instead, operating leases permit airlines to ob-
tain aircraft and expend less capital.* For example, operating
leases allow airlines to lease aircraft for a specific amount of
time to accurately meet the demand for air travel. The airlines
then do not have to use their precious capital and get to main-
tain their liquid assets.” In 1980, only 1.7% of Boeing’s aircraft
were leased; but by 2012, Boeing had leased 37.7% of its air-
craft.® The number of leased Boeing aircraft is predicted to in-
crease to greater than 50% by 2020.” According to the KGAL
Group, a German based asset manager, “[t]he trend toward air-
craft leasing has gained momentum as a result of the deregula-
tion and liberali[z]ation of aviation.”® This aircraft leasing trend
does not look like it will slow down any time soon, and the avia-
tion industry has to quickly address how to handle issues that
arise because of it.

The issue that this article will address is whether the aircraft
leasing phenomena is promoting aviation safety better than In-
ternational Civil Aviation Organization (ICAO) initiatives. It will
be argued that industry initiatives are more effective than ICAO
initiatives because the industry is focused on filling safety gaps
using commercial transactions, which makes it easier for the in-
dustry to garner support. The article will first present the back-
ground information on two ICAO initiated treaties and one
industry initiated treaty. Next, it will compare the two different
treaty systems. Third, it will address the reasons why industry ini-
tiated international treaties are better at gathering support and
adequately addressing issues than ICAO initiated international
treaties. Finally, it will explain where ICAO’s focus should be
and how ICAO and the industry can work together to better avi-
ation as a whole and promote a safe aviation environment.

4 Aircraft Leasing — A Promising Investment For Institutional Investors, KGAL Group
3, http://www.kgal-group.com/fileadmin/kgal/documents/pdf_WhitePaper/
KGAL_WhitePaper_Aircraft-Leasing.pdf [https://perma.cc/4UJ3-SLTV]; see
BriaN F. HAVEL & GABRIEL S. SANCHEZ, THE PRINCIPLES AND PRACTICE OF INTERNA-
TIONAL AVIATION Law 330 (2014).

5 Awrcraft Leasing, supra note 4.
6 Id.
7 Id.

8 Id.
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II. BACKGROUND

International treaties have been necessary guides throughout
the aviation industry’s history. Many countries and organizations
have worked together to address different issues where interna-
tional correlation and cooperation is required.

A. ICAO

ICAO has been one of the leading organizations in advancing
international aviation and was created by the Convention on In-
ternational Civil Aviation (Chicago Convention).? According to
ICAQO’s overall objectives, found in Article 44 of the Chicago
Convention, it was established “to develop the principles and
techniques of international air navigation and to foster the plan-
ning and development of international air transport.”'® Since its
creation in 1944, it has become clear that ICAO’s number one
priority is safety.!’ Three of the main objectives set forth in Arti-
cle 44 are focused on safety, to “[i]nsure the safe and orderly
growth of international civil aviation throughout the world; . . .
[m]eet the needs of the peoples of the world for safe, regular,
efficient[,] and economical air transport; . . . [and] [p]romote
safety of flight in international air navigation.”'*

ICAO created its Legal Committee in 1947 for the purpose of
drafting international aviation treaties.'” Each of the 191 Mem-
ber States gets one vote in the committee, and a majority must
agree for a decision to be made on draft text of international
treaties.'* Although this democratic procedure allows for partici-
pation from many actors, it can have its downfalls. For example,
while a draft of a treaty may end up getting passed, Member
States that voted for the draft may not agree with the final prod-
uct and then decline to sign it. Because they are focused on spe-
cific events that prompt them to initiate international treaties,
members of ICAO may not see the safety gaps that actually exist

9 John Cobb Cooper, The Chicago Convention—After Twenty Years, 19 U. Miam1
L. Rev. 333 (1965).

10 LupwiG WEBER, INTERNATIONAL CIVIL AVIATION ORGANIZATION: AN INTRO-
pucTioN 5 (Pablo Mendes de Leon ed., 2007).

11 Safety Report, INT’L CIvIL AVIATION ORG. (2015) http://www.icao.int/safety/
Documents/ICAO_Safety_Report_2015_Web.pdf [https://perma.cc/EGM2-
5DYU].

12 WEBER, supra note 10, at 5.

13 Id. at 27-28.

14 Jd. at 28; About ICAO, INT’L CIviL AVIATION ORG., http://www.icao.int/about-
icao/Pages/default.aspx [https://perma.cc/3YKK-L7Z5].
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within the industry. Industry professionals are better situated to
recognize safety gaps within the aviation industry due to these
problems possibly affecting their everyday work. Although
ICAOQO, as an organization, is usually only seen as the depository
for international conventions and that the conventions are acts
of the Member States themselves at a Diplomatic Conference,'”
ICAO has been known to take a very active role in the prepara-
tion of international conventions and protocols.'® ICAO has ac-
ted as the main initiator of many of the international aviation
treaties. In 2009, ICAO initiated the implementation of two in-
ternational conventions on issues that it found pertinent.'”

B. Un~NpLAwrUL INTERFERENCE COMPENSATION CONVENTION

The Convention on Compensation for Damage to Third Par-
ties Resulting from Acts of Unlawful Interference Involving Air-
craft (Unlawful Interference Compensation Convention) was
initiated by ICAO at the International Conference on Air Law in
Montreal on May 2, 2009.'® Many scholars claim that the Unlaw-
ful Interference Compensation Convention was mainly in re-
sponse to the September 11th terrorist attacks on the United
States because the attacks significantly pushed ICAO to speed
up its work on third party liability issues.'® Although this event
was extremely tragic, the aviation industry was not necessarily in
need of the Unlawful Interference Compensation Convention.*’
According to aviation legal expert Michael Jennison, “the terror-
ist attacks of [September 11th] expanded our awareness of the
potential for third-party damage from aircraft, such accidents

15 “The [Chicago] Convention does not specifically mention any competences
of [ICAO] for the development and adoption of international conventions or
protocols in the field of air law.” WEBER, supra note 10, at 37.

16 Id.

17 Current Lists of Parties to Multilateral Air Law Treaties, INT’L CIVIL AVIATION
ORG., http://www.icao.int/secretariat/legal/lists/current%20lists % 200f%20par
ties/allitems.aspx [https://perma.cc/T7VX-STA7].

18- Convention on Compensation for Damage Caused to Third Parties, Result-
ing from Acts of Unlawful Interference Involving Aircraft, May 2, 2009, ICAO
Doc. 9920 [hereinafter Unlawful Interference Compensation Convention],
http://www.jus.uio.no/english/services/library/ treaties/07/7-01 /icao_damage_
unlawful.xml [https://perma.cc/FNT4-RYNE].

19 Michael Gill, Scratching Beneath the Surface: The Unlawful Interference Convention
2009, in FrRoMm LowLANDS TO HIGH SKIES: A MULTILEVEL JURISDICTIONAL APPROACH
Towarps AR Law 227, 230-31 (Pablo Mendes De Leon ed., 2013).

20 Jd. at 230.
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are relatively uncommon over the long haul.”*' There are three
main parts to this Convention.

First, when the damage is caused by an aircraft in flight, the
operator will be liable to pay for the damages that are within the
extent of this convention.*” Even if the air carrier is not liable
for the damages and is actually a victim as well, the Convention’s
risk allocation principle still requires the air carrier to pay for
damages up to a certain amount.*> The amount the carrier is
required to pay depends on the aircraft’s weight at takeoff and is
capped at 1.05 billion dollars.?* Article 24*° of the Convention
gives the aircraft operator the right of recourse against the per-
son or organizations that actually caused the event, such as al-
Qaeda and the actual terrorists who took part in the September
11th attacks.?® Although the right to recourse allows for the op-
erators to possibly recoup their money from the actors at fault, it
is unlikely that the persons responsible for the attack have the
financial means to cover these damages and that the operators
or their home State would be able to actually enforce a recourse
judgment.?” It is implausible to believe that the United States
would get paid by al-Qaeda or from the deceased terrorists’
estates.

Second, damages that exceed the 1.05 billion dollar cap
would be paid for by the International Civil Aviation Compensa-
tion Fund up to 4.5 billion dollars.*® This fund is made up of a
“mandatory amounts collected in respect of each passenger and
each tonne of cargo departing on an international commercial
flight from an airport in a State Party.”®® The duty to collect
these amounts and put them into the Fund lies with the opera-
tor and it is unlikely the operator would want to take on this

21 Michael Jennison, Rescuing the Rome Convention of 1952: Six Decades of Effort to
Make a Workable Regime for Damage Caused by Foreign Aircraft to Third Parties, 10
UnirorMm L. Rev. 785, 794 (2005).

22 Unlawful Interference Compensation Convention, supra note 18, art. 3.1.

23 Gill, supra note 19, at 232-33.

24 Id. at 233-34.

25 Article 24 states “[t]he operator shall have a right of recourse against: (a)
any person who has committed, organized or financed the act of unlawful inter-
ference; and (b) any other person.” Unlawful Interference Compensation Con-
vention, supra note 18, art. 24.

26 Jd.; 9/11 Attacks, HisTORy, http://www.history.com/topics/9-11-attacks
[https://perma.cc/JUL4-N57U].

27 HAVEL & SANCHEZ, supra note 4, at 321-22.

28 Gill, supra note 19, at 234.

20 Unlawful Interference Compensation Convention, supra note 18, art.
12.1(a); Gill, supra note 19, at 235-36.
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additional task.’® Some scholars argue that the Fund, along with
other parts of the Unlawful Interference Compensation Conven-
tion, would not work sufficiently if an event similar to the Sep-
tember 11th terrorist attacks were to occur in the future.*'

Third, the operator will have unlimited liability for any dam-
ages that exceed the first two limits if it is proven that “the oper-
ator or its employees have contributed to the occurrence of the
event by an act or omission done with intent to cause damage or
recklessly and with knowledge that damage would probably re-
sult.”** If the operator can prove that it had an oversight pro-
gram in place that would point out specific employees who may
participate in these types of situations, then technically the Un-
lawful Interference Compensation Convention allows them to
possibly avoid this liability, but it is hard to see how this excep-
tion would play out in an actual case.”® Many aviation scholars
believe that States have an obligation to help airlines cover these
types of damages, but others claim that State obligation would
cause even less signatories to the Unlawful Interference Com-
pensation Convention.>*

Even though the Unlawful Interference Compensation Con-
vention has ICAO’s support, it struggles to gain support from
the aviation industry. This lack of support and signatories is the
reason that the Unlawful Interference Compensation Conven-
tion is not yet in force.”” As of April 2016, it had only eleven
signatures, two ratifications, and four accessions.” It is impor-

30 Gill, supra note 19, at 235-36.

31 HAVEL & SANCHEZ, supra note 4, at 324.

32 Unlawful Interference Compensation Convention, supra note 18, art. 23.2;

Gill, supra note 19, at 236.

33 Gill, supra note 19, at 236.

3 Id.

35 According to Article 40:
This Convention shall enter into force on the one hundred and
eightieth day after the deposit of the thirty-fifth instrument of ratifi-
cation, acceptance, approval or accession on condition, however,
that the total number of passengers departing in the previous year
from airports in the States that have ratified, accepted, approved or
acceded is at least 750,000,000 as appears from the declarations
made by ratifying, accepting, approving or acceding States. If, at
the time of deposit of the thirty-fifth instrument of ratification, ac-
ceptance, approval or accession this condition has not been ful-
filled, the Convention shall not come into force until the one
hundred and eightieth day after this condition shall have been
satisfied.

Unlawful Interference Compensation Convention, supra note 18, art. 40.1.
36 See Appendix A infra.
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tant to note that none of the countries who have participated, by
either signing the Unlawful Interference Compensation Con-
vention or depositing an instrument of ratification, acceptance,
approval, or accession, were States heavily involved in the avia-
tion industry, such as the United States, the United Arab Emir-
ates or European countries.?” The lack of industry and
international support is likely due to the Unlawful Interference
Compensation Convention’s unfair nature in monetarily pun-
ishing someone other than the person or organization
responsible.”®

C. GENERAL Risks CONVENTION

The Convention on Compensation for Damage Caused by
Aircraft to Third Parties (General Risks Convention) was also
initiated by ICAO at the International Conference on Air Law in
Montreal on May 2, 2009.7 The September 11th terrorist attacks
also sparked the development of the General Risks Convention
as a way to publicly fund increases in insurance coverage for
these types of events.*® This agreement was one step in modern-
izing the 1952 Convention on Damage Caused by Foreign Air-
craft to Third Parties on the Surface (1952 Rome Convention)
and can be seen as the failed 1933 Rome Convention’s*' succes-
sor.” The General Risks Convention allows for equitable com-
pensation to third-party victims for damages not caused by
unlawful interference, which it notes will help keep stability
within the international aviation industry.** It bases the determi-
nation of strict liability damages of third-parties on the weight of
the aircraft.** It mixes the liability system for passenger and

37 See Appendix A infra.

3 Gill, supra note 19, at 242.

39 Convention on Compensation for Damage Caused by Aircraft to Third Par-
ties, May 2, 2009, ICAO Doc. 9919 [hereinafter General Risks Convention],
http://www.awg.aero/assets/docs/ GRC%20-%20Final.pdf  [https://perma.cc/
5GFF-5]J9E].

40 HAVEL & SANCHEZ, supra note 4, at 324.

4 The 1933 Rome Convention was an attempt to create uniform international
laws regarding surface damage caused by aircrafts outside of their national bor-
ders. Id. at 315.

42 General Risks Convention, supra note 39; HAVEL & SANCHEZ, supra note 4, at
322-23.

43 HAVEL & SANCHEZ, supra note 4, at 322-23.

44 Jd. at 323.
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cargo liability with the liability system for surface damages,
which seems to be disliked by many States.*

Although the General Risks Convention has a bit more sup-
port than the Unlawful Interference Compensation Conven-
tion,*® it also is not in force due to the lack of support and
signatories.*” As of April 2016, it had only thirteen signatures,
two ratifications, and five accessions.*® Much of its support came
from the same States that supported the Unlawful Interference
Compensation Convention.** The difference in support be-
tween the two was that Chile and Nigeria signed only the Gen-
eral Risks Convention and the Democratic Republic of Congo
and Gabon only acceded to the General Risks Convention.*
Again, the General Risk Convention lacked support from any
States with large interests in the aviation industry. One reason
why it was not supported by more States is because many States
have domestic laws covering the same issues it is meant to solve
and therefore find it unnecessary.”' It has more support from

4% Jd. at 322-23.

16 Convention on Compensation for Damage Caused by Aircraft to Third Parties — List
of Parties, INT’L CIviL AVIATION ORG., http://www.icao.int/secretariat/legal/List
%200f%20Parties/2009_GRC_EN.pdf [https://perma.cc/FPD2-FBCH] [herein-
after General Risks Covention — List of Parties]; Convention on Compensation for Damage
Caused to Third Parties, Resulting from Acts of Unlawful Interference Involving Aircraft —
List of Parties, INT’L. CIviL AvIATION ORG., http://www.icao.int/secretariat/legal/
List%200f%20Parties/2009_UICC_EN.pdf [https://perma.cc/P576-FPL]] [here-
inafter Unlawful Interference Compensation Convention — List of Parties].

47 According to Article 23 of the General Risks Convention:

1. This Convention shall enter into force on the sixtieth day follow-
ing the date of deposit of the thirty-fifth instrument of ratification,
acceptance, approval or accession with the Depositary between the
States which have deposited such instruments. An instrument de-
posited by a Regional Economic Integration Organization shall not
be counted for the purpose of this paragraph.

2. For other States and for other Regional Economic Integration
Organizations, this Convention shall take effect sixty days following
the date of deposit of the instrument of ratification, acceptance,
approval or accession.

General Risks Convention, supra note 39, art. 23.

48 See Appendix B infra; see also General Risks Convention — List of Parties, supra
note 46.

19 Compare General Risks Convention — List of Panrties, supra note 46, with Unlawful
Interference Compensation Convention — List of Parties, supra note 46.

50 See Appendix B infra; see also General Risks Convention — List of Parties, supra
note 46.

51 HAVEL & SANCHEZ, supra note 4, at 323.
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developing nations that do not have sufficient domestic laws in
place for liability issues within the aviation industry.*?

D. CarE TowN CONVENTION ON MOBILE EQUIPMENT AND
ProTOCOL ON AIRCRAFT EQUIPMENT

The Convention on International Interests in Mobile Equip-
ment, also known as the Cape Town Treaty,” and the Protocol
to the Convention on International Interests in Mobile Equip-
ment on Matters Specific to Aircraft Equipment, also known as
the Cape Town Protocol on Aircraft Equipment®™ (collectively,
the Cape Town Convention), were initiated by the aviation in-
dustry at the Diplomatic Conference in Cape Town, South Af-
rica, on November 16, 2001.°® The Aircraft Protocol specifically
applies principles within the Cape Town Convention to the
needs of the aviation finance area, such as specific deregistra-
tion and exportation of aircraft.”® The purpose of the Cape
Town Convention was to facilitate international aviation finance
transactions and to help interest holders employ remedies in
the case of default by the debtor in these transactions.®”

The Cape Town Convention provides three key benefits.”®
First, it established a right of repossession in an instance where
the debtor of aircraft or aircraft engine defaults.” Second, it
created the International Registry to allow for creditor priority
when they register their “International Interest.”®® Third, it es-

52 Id. at 324.

5 Convention on International Interests in Mobile Equipment, Nov. 16, 2001,
2307 U.N.T.S. 285 [hereinafter Cape Town Convention], http://www.unidroit
.org/english/conventions/mobile-equipment/mobile-equipment.pdf [https://
perma.cc/6BT7-4WLR].

54 Protocol to the Convention on International Interests in Mobile Equipment
on Matters Specific to Aircraft Equipment, Nov. 16, 2001, 2367 U.N.T.S. 599
[hereinafter Aircraft Equipment Protocol], http://www.unidroit.org/english/
conventions/mobile-equipment/aircraftprotocol.pdf [https://perma.cc/JAE6-
X4JV].

55 PROFESSOR SIR ROy GOODE, CONVENTION ON INTERNATIONAL INTERESTS IN
MoBiLE EQUIPMENT AND PROTOCOL THERETO ON MATTERS SPECIFIC TO AIRCRAFT
EqQuipMENT Orricial. COMMENTARY 1 (rev. ed. 2008).

56 ROy GOODE ET AL., TRANSNATIONAL COMMERCIAL Law 479 (2d ed. 2012).

57 LH. PH. DIEDERIKS-VERSCHOOR, AN INTRODUCTION TO AIR Law 362 (9th ed.
2012).

58 RoNALD I.C. BARTSCH, INTERNATIONAL AVIATION LAw: A PracticaL GUIDE 26
(2012).

59 [d.

60 Id.
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tablished the rights of other interested parties who have regis-
tered their specific interests in aircraft or aircraft parts.®!

The Cape Town Convention has been extremely successful at
gaining support from States around the world. According to Sir
Roy Goode, “[t]he perceived importance of these two instru-
ments is attested by the fact that no fewer than 20 participating
States signed them during the closing ceremony.” As of April
2016, the Cape Town Convention had 64 parties and 28 signa-
tures.®® The substantial amount of support for the Cape Town
Convention made apparent the aviation industry’s need for an
international treaty focused on commercial transactions and de-
fault remedies that also helped fill safety gaps.

III. COMPARISON OF THE TWO DIFFERENT
TREATY SYSTEMS

Aviation scholar, G. Nathan Calkins Jr., made the following
statement when discussing the 1933 Rome Convention, which
also applies to the Unlawful Interference Compensation Con-
vention and the General Risks Convention: “The relatively small
number of countries to ratify indicates either that there is little
need for such a convention or that the convention is not prop-
erly responsive to that need.”®* Due to the lack of industry sup-
port it seems as though the first option by Calkins is correct in
that these two conventions were not necessary. Although ICAO’s
intentions were good, it was focused on creating policies that
addressed safety needs it believed were necessary due to past
events, when really these Conventions did not address the criti-
cal safety needs facing the aviation industry at the current time
and in the future.®® The Chicago Convention’s designation of

61 [d

62 GOODE, supra note 55.

63 See Appendix C; see also Convention on International Interests in Mobile Equip-
ment — List of Parties, INT’L CIvIL AVIATION ORG., http://www.icao.int/secretariat/
legal/List%200f%20Parties/CapeTown-Conv_EN.pdf [https://perma.cc/R6ZW-
Y7PF] [hereinafter Cape Town Convention — List of Parties]; Protocol to the Convention
on International Interests in Mobile Equipment on Matters Specific to Aircraft Equipment —
List of Parties, INT’L CiviL AviATION ORG., http://www.icao.int/secretariat/legal /
List%200f%20Parties/ CapeTown-Prot_EN.pdf [https://perma.cc/6]G5-E6ZP]
[hereinafter Aércraft Equipment Protocol — List of Parties].

64 G. Nathan Calkins Jr., Principles and Extent of Liability Under the Revision of the
Rome Convention Proposed by the ICAO Legal Committee, 17 J. AIr L. & Com. 151
(1950), quoted in Gill, supra note 19, at 243.

65 See ERWIN VON DEN STEINEN, NATIONAL INTEREST AND INTERNATIONAL AVIA-
TION 179 (Pablo Mendes de Leon ed., 2006).
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safety issue oversight to ICAO was heavily supported because of
the industry need for uniform safety standards, but the industry
did not see as much of a need or benefit from the implementa-
tion of the Unlawful Interference Compensation Convention
and General Risk Convention.®®

The International Institute for the Unification of Private
Law®” (UNIDROIT) recognized the industry need for uniform
global standards on aircraft financing measures back in the
1980s; however, its slow progress resulted in the failure to ad-
dress this need for nearly sixteen years.®® In 1994, UNIDROIT
created the Aviation Working Group to try and ramp up its pro-
gress, but real movement toward a solution was not made until
1996 when The Boeing Company® (Boeing) requested ICAO
and the International Air Transport Association” (IATA) aid
UNIDROIT in its efforts. Boeing was focused on at the very least
the development of uniform global standards on aircraft equip-
ment.”! This initiative, taken by a private company working
within the aviation industry, helped spark the establishment of
the overall Cape Town Convention and its Aircraft Protocol.”
The Cape Town Convention allows for States to make declara-
tions of whether to adopt certain rules, which is much more
flexible than most international treaties.”” The drafters of the
Cape Town Convention purposefully established this flexibility
and customization tool to better fit with each State’s national
laws, so that the likelihood of support from many States would
increase.” The Cape Town Convention is a great model for fu-
ture international commercial aviation treaties.”

66 HAVEL & SANCHEZ, supra note 4, at 176.

67 History and Overview, INT'L INST. FOR THE UNIFICATION OF Priv. L., http://
www.unidroit.org/about-unidroit/overview [https://perma.cc/2ZKH-YCFC].

68 HAVEL & SANCHEZ, supra note 4, at 351-52.

69 General Information, BOEING, http://www.boeing.com/company/ [https://
perma.cc/LQC5-QRUH].

70 About Us, INT’L. AIR TRANSPORT Ass’N, http://www.iata.org/about/pages/in-
dex.aspx [https://perma.cc/CCP3-Y3D4].

71 Angie Boliver, Comment, Square Pegs in a Round Hole? The Effects of the 2006
Cape Town Treaty Implementation and its Impact on Fractional Jet Ownership, 72 J. AR
L. & Com. 529, 530 (2007).

72 HAVEL & SANCHEZ, supra note 4, at 352.
78 Id. at 354-55.

74 Id.

75 Id. at 380.
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IV. INDUSTRY INITIATIVE BETTER PROMOTES
SAFETY AND ECONOMICS

As stated by the former Assistant Secretary for Aviation and
International Affairs at the U.S. Department of Transportation,
Karan Bhatia, “the [Cape Town] treaty is a very practical and
useful way of promoting aviation safety in partnerships with
countries across the globe.””® The aviation industry initiative
taken with the Cape Town Convention allowed for many safety
concerns to be further addressed and improved economics on
both a public sector and private sector level. The Cape Town
Convention has been more effective at promoting safety than
either the Unlawful Interference Compensation Convention or
the General Risks Convention.

The Cape Town Convention specifically helped operators in
developing countries finance aircraft using a discounted interest
rate, as long as these States agreed to adopt specific “creditor-
friendly provisions.””” These finance measures allow developing
States and their air carriers to obtain better aircraft, especially
when their current aircrafts are outdated and are more prone to
have safety issues.” The use of updated aircraft by developing
countries utilizing these finance structures will enhance safety
internationally.”

By using less complicated finance models and operating
leases, not only could smaller operators with less capital obtain
aircraft in better condition, they also could pass adequately
maintained older aircraft on to other air carriers.®® In the past,
airlines in developing countries have been known to buy older
aircraft from more developed countries, such as the United
States and the United Kingdom, yet these developing countries
do not possess the necessary maintenance expertise to maintain

76 Cape Town Treaty: Hearing Before the Subcomm. on Aviation of the H. Comm. of
Transp. and Infrastructure, 108th Cong. (2004) (statement of Karan Bhatia, Assis-
tant Secretary, Aviation and International Affairs), http://testimony.ost.dot.gov/
test/pasttest/04test/Bhatial.htm [https://perma.cc/7MGN-LITQ)].

77 HAVEL & SANCHEZ, supra note 4, at 377; Vadim Linetsky, Economic Benefits of
the Cape Town Treaty, AvIATION WORKING Grp. (Oct. 18, 2009), http://www
.awg.aero/assets/docs/economicbenefitsofCapeTown.pdf [https://perma.cc/
GHN9-WU7Q].

78 Cape Town Treaty: Hearing, supra note 76.

79 Id.

80 RUwWANTISSA [.R. ABEYRATNE, AVIATION TRENDS IN THE NEw MILLENNTUM 13
(2001).
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these aircrafts.®’ Even though the accident rate increases when
operating older aircraft, with proper maintenance it is possible
to safely operate these aircraft.*> Many aircraft operators in
these developing States lack financial resources to keep older
aircraft in adequate shape to be safely used.*® Failure of equip-
ment is cited as one of the main causes of aircraft crashes in
developing States.®*

According to Air and Space Professor, John Saba, “[seventy
percent] of aviation accidents occur in the developing . . . coun-
tries when they account for only [fifteen percent] of the aviation
traffic.”® In Western European countries, there is approxi-
mately one fatal aircraft incident per one million departures.®®
Comparatively, in African nations there are approximately thir-
teen fatal aircraft incidents per one million departures.*” The
increase in aircraft accidents in developing countries is due in
part to limited resources, the lack of properly trained techni-
cians, and the inability to afford or obtain necessary mainte-
nance parts.®®

Although there has been a push for uniform international
safety policies regarding aircraft, most of the new policies focus
on authorizing new aircraft design not aircraft maintenance.®
The Cape Town Convention provides for commercial transac-
tions that address proper aircraft maintenance by the lessor,
rather than a lessee in a developing State. Better aircraft mainte-
nance results in safer aircraft being flown all over the world, not
just in developed States. Aircraft leasing allows lessors, such as
Boeing and Airbus,” to require that lessees return the aircraft

81 Clinton V. Oster, Jr. et al., Improving Air Safety: Long-Term Challenges, 17 Is-
SUES IN ScIENCE & TECH., no. 2, 2001; Erik Sherman, The Downside of America’s Big
Used Airplane Export Push, CBS MoNEywaTcH (July 21, 2011, 9:52 AM), http://
www.cbsnews.com/news/the-downside-of-americas-big-used-airplane-export-
push/ [https://perma.cc/JINR-XGRC].

82 Saba, supra note 1, at 25; Oster et al., supra note 81.

83 Saba, supra note 1, at 48.

8¢ Oster et al., supra note 81.

85 Saba, supra note 1, at 36.

86 Oster et al., supra note 81.

87 Id.

88 Richard Korman, Are Some Airlines Just Too Dangerous to Fly?, PAcIFIC STAN-
DARD (Sept. 21, 2009), https://psmag.com/are-some-airlinesjust-too-dangerous-
to-fly-26d3cc9cc9ed#.wzqdce489 [https://perma.cc/4UJW-7T78].

89 Oster et al., supra note 81.

9 Company, AIrBUs, http://www.airbus.com/company/ [https://perma.cc/
WDS8X-W7BU].
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for maintenance procedures.”! The aircraft lessor has an interest
in the aircraft being maintained properly so that once the lease
ends the lessor can possibly lease the aircraft again.”® This works
in conjunction with the international policy that “[a]ircraft
maintenance must always be performed in a coordinated man-
ner that is largely determined by the manufacturer and the State
of Design and Certification.” An added interest of the lessee,
besides having safe aircraft to operate is that proper mainte-
nance by the lessor makes it less likely the aircraft will be “black-
listed”* by developed nations due to being unsafe to fly.”” By
moving aircraft maintenance from a lessee in a developing
country to a lessor in a developed country, it ensures that
proper maintenance is done, in turn verifying that the aircraft is
safe for operation.

The State where an aircraft is registered is responsible for
overseeing the aircraft is safe to fly, even if the aircraft is operat-
ing in another State.”® The State of Registration should require
that aircraft operating in other States be sent back to it so that
the aircraft can be “serviced and maintained under local super-
vision and by locally licensed technicians.”” Some States will al-
low for aircraft to be serviced at repair stations in other States if

91 Aaron A. Goerlich, Operational Control Best Practices, NAT'L Bus. AVIATION
Ass’N 18 (Oct. 30, 2012), https://www.nbaa.org/events/amc/2012/news/
presentations/1030-Tue/NBAA2012-1030-Goerlich-OpControl.pdf [https://per
ma.cc/S63T-ZLN9].

92 Engine Lease Finance Corporation, Presentation at the IATA 9th Mainte-
nance Cost Conference: Airline Maintenance Costs: An Engine Lessor’s Perspec-
tive (Sept. 12, 2013), https://www.iata.org/whatwedo/workgroups/Documents/
MCC-2013-DUB/Day2/1045-1130_Airline_Mtce_Costs_Engine_Lessors_Perspec
tive_ELFC.pdf [https://perma.cc/5EW7-PAF5]; see DoNALD H. BUNKER, INTERNA-
TIONAL AIRCRAFT FINANCING: GENERAL PrINcIPLES 501-02 (1st ed. 2005).

93 DIEDERIKS-VERSCHOOR, supra note 57, at 264.

94 “Blacklisting” is when airlines are put on a State’s list of airlines that are not
allowed to operate within its borders because they have not met specific safety
standards. The United States and the European Union (EU) are the two most
common States that have airline blacklists. The EU’s airline blacklist is called the
EU Safety list which it defines as “a list of airlines which the European Commis-
sion . . . decided to subject to either a complete or a partial operating ban within
the [EU], for failure to adhere to the applicable international safety standards.”
The EU Air Safety List, EUR. COMMISSION, http://ec.europa.eu/transport/modes/
air/safety/air-ban/index_en.htm [https://perma.cc/2KS6-ZYWV]; see Rick
Seaney, The Worst Airlines in the World, ABC News (July 8, 2009), http://
abcnews.go.com/ Travel/BusinessTraveler/worlds-worst-airlines/story?id=80247
79 [https://perma.cc/ T8KD-RZC5].

9 Korman, supra note 88.

96 HAVEL & SANCHEZ, supra note 4, at 343.

97 Id.
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the stations have previously been approved by the State of
Registration.”®

V. ICAO’S NEW FOCUS

As illustrated in the previous section, international treaties re-
garding commercial transactions are better at promoting safety
than treaties that are not commercially motivated. ICAO’s focus
should be on helping make these commercial transactions eas-
ier for the aviation industry, rather than on initiating new, non-
commercially motivated treaties. ICAO should use its resources
to create new programs that further advance industry initiatives,
like the Cape Town Convention. If ICAO focuses on measures
that make the leasing of aircraft easier, it will in turn make the
aviation industry safer.

One example of an effective ICAO initiative is the No Country
Left Behind (NCLB) project.”” NCLB was developed in 2014 to
focus on ICAO’s work helping States properly implement its
Standards'®® and Recommended Practices'® (SARPs).!%% Ac-
cording to ICAO, “[t]he main goal of this work is to help ensure
that SARP implementation is better harmonized globally so that
all States have access to the significant socio-economic benefits
of safe and reliable air transport.”’%® States are not required to
comply with recommended practices, but States must comply

98 Id.
9 No Country Left Behind, INT'L CrviL AviaTION ORG., http://www.icao.int/
about-icao/nclb/Pages/default.aspx [https://perma.cc/4ADN-VITB].
100 A Standard is defined as:
Any specification for physical characteristics, configuration, mate-
rial, performance, personnel or procedure, the uniform applica-
tion of which is recognized as necessary for the safety or regularity
of international air navigation and to which contracting states will
conform in accordance with the [Chicago] convention; in the
event of impossibility of compliance, notification to the Council is
compulsory under Article 38 of the [Chicago] convention.
BARTSCH, supra note 58, at 59.
101 A Recommended Practice is defined as:
Any specification for physical characteristics, configuration, mate-
rial, performance, personnel or procedure, the uniform applica-
tion of which is recognized as desirable in the interest of safety,
regularity or efficiency of international air navigation, and to which
contracting states will endeavor to conform in accordance with the
convention. States are invited to inform [the] Council of
non| ]Jcompliance.
Id.
102 No Country Left Behind, supra note 99.
103 [d



698 JOURNAL OF AIR LAW AND COMMERCE [81

with standards. If a State cannot implement a standard, it must
notify the ICAO council to have an exception approved.'’* One
reason for the standard exception and the voluntariness of rec-
ommended practices is that some States may not have the finan-
cial means or technological capabilities to be able to adequately
implement SARPs.'*®

IATA has developed best practices for aircraft leases and
through work done under NCLB, ICAO is helping to make com-
mercial transactions easier.'’® The lack of financial resources in
developing States results in substandard aircraft maintenance
procedures, but if ICAO focuses on making it simpler to lease
aircraft, these leases help solve this maintenance issue.'”
Through NCLB work, ICAO assists States that have not had the
resources to implement SARPs, resulting in safer aviation prac-
tices both within those States and internationally.'*®

VI. CONCLUSION

The ratification of the Cape Town Convention helped estab-
lish that industry initiative is better at promoting aviation safety
than ICAO. The Cape Town Convention uses socio-economic
measures of aircraft leasing to fill safety gaps, especially in devel-
oping nations. Also, aircraft leasing measures under the Cape
Town Convention help aircraft manufacturers keep up with the
demand for aircraft. Because the Convention provides actual
ways to address commercial needs within the aviation industry
while promoting safer air travel, it was able to collect support
from all types of players in the international aviation commu-
nity. The lack of support for the Unlawful Interference Com-
pensation Convention and General Risks Convention illustrates
ICAO’s misplaced focus on developing international treaties
that are not commercially motivated and are insufficient at fill-
ing safety gaps within the aviation industry. ICAO should focus
on developing programs that advance industry initiatives, there-
fore helping to decrease the amount of aviation safety gaps.
Overall, ICAO and the industry should work together on com-
mercially motivated international agreements and standards to
promote a safer aviation environment.

104 BARTSCH, supra note 58, at 58-59.

105 [d

106 Sege INT’L. AIR TRANSPORT Ass’N [IATA], GUIDANCE MATERIAL AND BEST PrAC-
TICES FOR AIRCRAFT LEASES (2d ed. 2015).

107 Saba, supra note 1, at 50.

108 No Country Left Behind, supra note 99; see BARTSCH, supra note 58, at 59.
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APPENDIX A
Unlawful Interference Compensation Convention'

Ratification,
Acceptance,
Approval or Date of Deposit of
State Signature? Accession? Instrument
Benin Yes — January 21, 2013 No Not Applicable
Burkina Faso | Yes — March 20, 2013 No Not Applicable
Cameroon | Yes — October 25, 2011 No Not Applicable
Congo Yes — May 2, 2009 Ratification October 1, 2014
Cote d’Ivoire Yes — May 2, 2009 Ratification February 19, 2016
Ecuador No Accession August 19, 2013
Ghana Yes — May 2, 2009 No Not Applicable
Kuwait No Accession July 4, 2014
Montenegro No Accession July 18, 2012
Panama Yes — June 15, 2009 No Not Applicable
Serbia Yes — May 2, 2009 No Not Applicable
Sierra Leone No Accession November 25, 2015
South Africa Yes — SerOti:z)nber 30, No Not Applicable
Uganda Yes — May 2, 2009 No Not Applicable
Zambia Yes — May 2, 2009 No Not Applicable

! Unlawful Interference Compensation Convention — List of Parties,

supra note 46.
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APPENDIX B
General Risks Convention'
Ratification,
Acceptance,
Approval or | Date of Deposit of
State Signature? Accession? Instrument
. Yes — January 21, .
Benin 92013 No Not Applicable
Burkina Faso Yes — March 20, No Not Applicable
2013
Cameroon Yes - OQ(c)tlolber 25, No Not Applicable
. Yes — September .
Chile 99, 2009 No Not Applicable
Congo Yes — May 2, 2009 Ratification October 1, 2014
Cote d’Ivoire Yes — May 2, 2009 Ratification February 4, 2015
Democratic
Republic of the No Accession July 21, 2014
Congo
Ecuador No Accession October 30, 2014
Gabon No Accession February 4, 2014
Ghana Yes — May 2, 2009 No Not Applicable
Kuwait No Accession April 8, 2014
Montenegro No Accession March 3, 2012
. Yes — October 8, .
Nigeria 2009 No Not Applicable
Panama Yes — June 15, 2009 No Not Applicable
Serbia Yes — May 2, 2009 No Not Applicable
. Yes — September .
South Africa 30, 2010 No Not Applicable
Uganda Yes — May 2, 2009 No Not Applicable
Zambia Yes — May 2, 2009 No Not Applicable

! General Risks Convention — List of Parties, supra note 46.
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APPENDIX C
Cape Town Convention'
Entered Into
Ratification, Force for
Acceptance, Date of Aircraft
Approval or Deposit of Equipment
State Signature? Accession? Instrument Date
Afghanistan No Accession July 25, 2006 Nov;r(l)not%er L,
. . October 30, February 1,
Albania No Accession 2007 92008
Angola No Accession | April 30, 2006 | August L.
2006
. . September 1,
Australia No Accession May 26, 2015 2015
Bahrain No Accession NoveQrglla;:r 27, March 1, 2013
Bangladesh No Accession Dece;gggr 15, April 1, 2009
June 28, 2011
(Convention); anuary 1
Belarus No Accession September 27, January 1,
2012
2011
(Protocol)
Bhutan No Accession July 4, 2014 November 1,
2014
Brazil No Accession NoveQn(i)llai:r 30, March 1, 2012
December 12, Not
Burkina Faso No Accession 2014 Applicable
(Convention)? pp
Yes —
Burundi November 16, No N.Ot N.Ot
Applicable Applicable
2001
. September 26, January 1,
Cabo Verde No Accession 2007 92008
Cameroon No Accession April 19, 2011 Aqu(;llS{ 1,
Yes — March . . December 21, .
Canada 31, 2004 Ratification 9019 April 1, 2013
Yes —
Chile November 16, No N.Ot N.Ot
92001 Applicable Applicable

! Cape Town Convention — List of Parties, supra note 63; Aircraft Equipment Protocol — List of
Parties, supra note 63.
? Burkina Faso has not signed or deposited an instrument for the Protocol.
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Entered Into

Ratification, Force for
Acceptance, Date of Aircraft
Approval or Deposit of Equipment
State Signature? Accession? Instrument Date
Yes — February 3
China November 16, | Ratification o June 1, 2009
2009
2001
Colombia No Accession February 19, June 1, 2007
2007
January 25,
2013
Yes — (Convention);
Congo November 16, | Acceptance > | May 1, 2013
92001 March 13,
2013
(Protocol)
August 26, Not
Costa Rica No Accession 2011 Applicable
(Convention)® pp
February 9,
2015
Cote D’Ivoire No Accession (Convention); | July 1, 2016
March 1, 2016
(Protocol)
Yes — January 28
Cuba November 16, Ratification Ty 25, May 1, 2009
c 2009
2001
Democratic September 1
Republic of No Accession May 6, 2016 p ’
20169
Congo
. October 26, February 1,
Denmark No Accession 92015 92016
Egypt No Accession December 10, April 1, 2015
2014
Yes —
Ethiopia November 16, Ratification November 21, March 1, 2006
2003
2001
September 5,
2011
Fiji No Accession (Convention); Septggllk;er L
May 30, 2012
(Protocol)
Yes —
France November 16, No N.Ot N.Ot
Applicable Applicable
2001
. April 16, 2010 Not
Gabon No Accession (Convention)* Applicable

% Costa Rica has not signed or deposited an instrument for the Protocol.

* Gabon has not signed or deposited an instrument for the Protocol.
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Entered Into
Ratification, Force for
Acceptance, Date of Aircraft
Approval or Deposit of Equipment
State Signature? Accession? Instrument Date
Yes —
Not Not
Germany Septe;&?; r 17, No Applicable Applicable
Yes —
Ghana November 16, No N.Ot | N.Ot
2001 Applicable Applicable
. . March 31,
India No Accession 92008 July 1, 2008
. . March 16,
Indonesia No Accession 2007 July 1, 2007
July 29, 2005
(Convention);
Ireland No Accession August 23, March 1, 2006
2005
(Protocol)
Yes —
Not Not
a Decgr(;l(;)ler o No Applicable Applicable
Yes —
. Not Not
Jomaiea Nove;(;l(t;(ler o No Applicable Applicable
Yes - August 31 December 1
Jordan November 16, Ratification gOlO ’ 010 ’
2001 2 2
January 21,
2009
Kazakhstan No Accession (Convention); chgﬁr L
June 1, 2011
(Protocol)
Yes -
Kenya November 16, Ratification OCtO(t))gg 13, Febma;y L,
2001 2 200
. . October 31, February 1,
Kuwait No Accession 2013 9014
Latvia No Accession February 8, June 1, 2011
2011
Yes —
Lesotho November 16, No A I;I.Ot bl A 1\11.Ot bl
92001 pplicable pplicable
Luxembourg No Accession June 27, 2008 chz)k())eSr L
. . August 1,
Madagascar No Accession April 10, 2013 9013
Malawi No Accession January 16, May 1, 2014

2014
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Entered Into

Ratification, Force for
Acceptance, Date of Aircraft
Approval or Deposit of Equipment
State Signature? Accession? Instrument Date
Malaysia No Accession November 2, March 1, 2006
2005
. October 1, February 1,
Malta No Accession 92010 9011
Mexico No Accession July 31, 2007 November 1,
2007
. . October 19, February 1,
Mongolia No Accession 2006 9007
January 30,
2012 November 1
Mozambique No Accession (Convention); V2 013 ’
July 18, 2013
(Protocol)

Myanmar No Accession Dec;gllbéer 3 April 1, 2013
Netherlands No Accession May 17, 2010 Septg(r;llk())er L
New Zealand No Accession July 20, 2010 Nov;xallboer 1,

Yes —
Nigeria | November 16, | Ratification | P“Gabe" 10 | Narch 1, 2006
2001 2
Norway No Accession December 20, April 1, 2011
2010
Oman No Accession March 21, March 1, 2006
2005
Pakistan No Accession January 22, March 1, 2006
2004
Yes —
Panama September 11, Ratification July 28, 2003 | March 1, 2006
2002
Republic of No Accession June 26, 2015 Not
Moldova (Convention)® Applicable
Russian . September 1,
Federation No Accession May 25, 2011 9011
Rwanda No Accession January 28, May 1, 2010
2010
. . September 9, January 1,
San Marino No Accession 2014 92015
Saudi Arabia Yelsi Soah | Raification | June 27, 2008 | OCoberh

® Republic of Moldova has not signed or deposited an instrument for the Protocol.
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Entered Into

Ratification, Force for
Acceptance, Date of Aircraft
Approval or Deposit of Equipment
State Signature? Accession? Instrument Date
Yes — April 2, . . January 9,
Senegal 9002 Ratification 92006 May 1, 2006
September 13, Not
Seychelles No Accession 2010 Applicable
(Convention)® pp
Singapore No Accession January 28, May 1, 2009
2009
Yes - January 18
South Africa | November 16, Ratification Or}; ’ May 1, 2007
2001 200
une 28,
J 28, 2013
(Convention);
Spain No Accession November 27, | March 1, 2016
2015
(Protocol)
Yes —
Sudan November 16, No A I;I.Ot | 1\11.0t
92001 pplicable Applicable
Sweden No Accession December 30, April 1, 2016
2015
Yes —
Switzerland November 16, No A I;I.Ot bl A 1\11.0t bl
92001 pplicable pplicable
. August 7,
S}géazﬁ 2b No Accession 2007 A I\lli(é;ble
p (Convention)” pp
Tajikistan No Accession May 31, 2011 Septggﬁer 1
Togo No Accession January 27, April 1, 2012
2010
Yes —
Not Not
Tonga NoveQn(;lO)i:r 16, No Applicable Applicable
Yes - August 23 December 1
Turkey November 16, | Ratification gl(;ll ’ 11
2001 2 20
. Yes — March . . November 1,
Ukraine 3. 9004 Ratification | July 31, 2012 9019
United Arab . . August 1,
Emirates No Accession April 29, 2008 9008

% Seychelles has not signed or deposited an instrument for the Protocol.
7 Syrian Arab Republic has not signed or deposited an instrument for the Protocol.
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Entered Into

Ratification, Force for
Acceptance, Date of Aircraft
Approval or Deposit of Equipment
State Signature? Accession? Instrument Date
. Yes —
Unlted November 16, Ratification July 27, 2015 Novgmber 1
Kingdom 2015
2001
United Yes - anuary 30
Republic of | November 16, Ratification J 208; ’ May 1, 2009
Tanzania 2001
. Yes — May 9, . . October 28,
United States 2003 Ratification 2004 March 1, 2006
. . September 17, | January 1,
Vietnam No Accession 2014 2015
. . May 13, 2008 Not
Zimbabwe No Accession (Convention)® Applicable
European . . August 1,
Community’ No Accession April 28, 2009 9009

8 Zimbabwe has not signed or deposited an instrument for the Protocol.
? Regional Economic Integration Organization.
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