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CONFLICT OF LAWS

by
Sharon N. Freytag* and Michelle E. McCoy**

flict of laws to include the “study of whether or not and, if so, in what

way, the answer to a legal question will be affected because the ele-
ments of the problem have contacts with more than one jurisdiction.”! The
subject of conflict of laws presents three general categories of inquiry. What
court has jurisiction to adjudicate? Which law should be applied? What
effect will a judgment have on suits in other states or countries??

During the survey period, several significant decisions occurred in each of
these areas. The United States Supreme Court decided that the due process
standard outlined in International Shoe Co. v. Washington,® which the Court
in Shaffer v. Heitner* stated applied to all assertions of jurisdiction, does not
apply to the exercise of jurisdiction over a non-resident defendant served in
the forum state.> The Court also decided that when a plaintiff initiates a
transfer under the federal venue statute, the transferee court must apply the
choice of law rules of the transferor court.¢ The fact that a plaintiff selects
the federal court because of that forum’s favorable statute of limitations and
then requests a transfer to his home state where the suit would have been
barred does not impact the general rule, which favors convenience and judi-
cial economy.” The most significant Texas state court decision during the
survey period was the Texas Supreme Court’s holding in Dow Chemical Co.
v. Alfaro.® In Alfaro the Texas Supreme Court held that the doctrine of
Jorum non conveniens, which allows courts with jurisdiction to decline to
exercise that jurisdiction, does not apply in Texas to personal injury and
wrongful death cases brought under section 71.031 of the Texas Civil Prac-
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. Id at 1.
326 U.S. 310 (1945).
433 U.S. 186 (1977).
Burnham v. Superior Court of California, 110 S. Ct. 2105 (1990).

6. Ferens v. John Deere Co., 110 S. Ct. 1274, 1279 (1990). See infra note 246 and ac-
companying text.

7. 110 8. Ct. at 1279.

8. 786 S.W.2d 674 (Tex. 1990), cert. denied, 111 S. Ct. 671 (1991).
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tice and Remedies Code.® Rather, a foreign plaintiff has an absolute right to
bring a personal injury or wrongful death suit in Texas. One dissenting
judge in Alfaro observed that, as a result of that decision, foreign plaintiffs
have “hit pay dirt in Texas.”'© The Texas Supreme Court also upheld the
constitutionality of the Uniform Foreign Country Money Judgments Recog-
nition Act.!!

I. WHETHER THE CoOURT HAS JURISDICTION TO ADJUDICATE
A. Whether Personal Jurisdiction Exists

1. The General Principles that Apply to the Assertion of Personal
Jurisdiction

Generally, a court may exercise personal jurisdiction over a non-resident
defendant if two conditions are satisfied. First, the applicable long-arm stat-
ute must authorize the exercise of jurisdiction.!2 Second, the exercise of ju-
risdiction must be consistent with constitutional guarantees of due process.!3
Although courts phrase these inquiries differently, the personal jurisdiction
analysis involves the same basic questions in state court and in federal court
diversity cases.!4

Texas courts have interpreted the Texas long-arm statute!® to extend to
the limits of due process.!¢ Under the due process analysis, the party seek-

9. See infra notes 186-219 and accompanying text.
10. 786 S.W.2d at 697 (Cook, J., dissenting).
11. Don Docksteader Motors, Ltd. v. Patal Enterprises, Ltd., 794 S.W.2d 760, 761 (Tex.
1990). After this Article went to press, the Texas Supreme Court reversed the Corpus Christi
court of appeals’ decision in Southern Clay Products, Inc. v. Guardian Royal Exchange Assur-
ance, Ltd.,, 762 S.W.2d 927 (Tex. App.—Corpus Christi 1988), rev’d sub. nom., Guardian
Royal Exchange Assurance Ltd. v. English China Clays P.L.C., 34 Tex. Sup. Ct. J. 376 (Feb-
ruary 27, 1991). The Texas Supreme Court accepted the foreign insurer’s contention that
assertion of in personam jurisdiction was inconsistent with federal constitutional requirements
of due process. Id. at 377. Justice Mauzy filed a dissenting opinion. Id. at 382-83.
12. Schlobohm v. Schapiro, 784 S.W. 2d 355, 356 (Tex. 1990).
13. Id. at 356.
14. In Schlobohm v. Schapiro, 784 S.W.2d 355 (Tex. 1990), the Texas Supreme Court
recently modified its statement of the jurisdictional test to include the concept of general juris-
diction so that the Texas formula is “as complete an outline of the [federal] constitutional
standard as possible.” Id. at 358. The Texas formula now reads as follows:
(1) The nonresident defendant or foreign corporation must purposefully do
some act or consummate some transaction in the forum state;
(2) The cause of action must arise from, or be connected with, such act or
transaction. Even if the cause of action does not arise from a specific contact,
jurisdiction may be exercised if the defendant’s contacts with Texas are continu-
ing and systematic; and
(3) The assumption of jurisdiction by the forum state must not offend tradi-
tional notions of fair play and substantial justice, consideration being given to
the quality, nature, and extent of the activity in the forum state, the relative
convenience of the parties, the benefits and protection of the laws of the forum
state afforded the respective parties, and the basic equities of the situation.

Id.

9115. See TEX. C1v. PRAC. & REM. CODE ANN. §§ 17.041-.069 (Vernon 1986 & Supp.

1991).

16. U-Anchor Advertising, Inc. v. Burt, 553 S.W.2d 760, 762 (Tex. 1977), cert. denied,
434 U.S. 1063 (1978).
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ing to assert jurisdiction over a non-resident defendant must overcome two
hurdles. First, the non-resident must have established minimum contacts
with the forum state.!” Second, maintenance of the suit against the non-
resident must not offend traditional notions of fair play and substantial
justice.!®

Under the minimum contacts analysis, the court focuses on the non-resi-
dent’s purposeful activities in the forum or directed toward the forum.
Based on these activities, the court determines whether it can properly re-
quire the non-resident to defend suit in Texas.!® These activities, whether
direct acts within the forum or conduct outside the forum, must justify a
conclusion that the defendant reasonably expected that he could be sued in
Texas.20

Minimum contacts may support either specific or general jurisdiction over
a non-resident defendant. Specific jurisdiction may be proper if the non-
resident defendant’s activities are isolated and yet the cause of action arises
from or is related to the particular activities.2! In a specific jurisdiction case,
the minimum contacts analysis focuses on the relationship between the de-
fendant, the forum, and the litigation.22 General jurisdiction is proper if the
non-resident defendant maintains continuous and systematic contacts with
the forum state notwithstanding the lack of a direct relationship between the
defendant’s contacts and the cause of action.?3

The second prong of the due process analysis is separate and distinct from
the minimum contacts inquiry and requires that the exercise of personal ju-
risdiction comport with traditional notions of fair play and substantial jus-
tice.2* Even if the non-resident defendant has the requisite minimum
contacts, the court must decline to exercise jurisdiction if the prosecution of
the action in Texas would be unreasonable and unfair.25> The fairness test
requires the court to consider the burden upon the non-resident defendant,
the interests of the forum state, the plaintiff’s interest in securing relief, the
interstate judicial system’s interest in obtaining the most effective resolution
of controversies, and the states’ shared interest in furthering fundamental
substantive social policies.26

17. International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).

18. Id. As a result of the United States Supreme Court’s opinion in Asahi Metal Indus.
Co. v. Superior Court, 480 U.S. 102, 112 (1987), it is clear that this second consideration may
defeat jurisdiction even if minimum contacts exist.

19. Hanson v. Denckla, 357 U.S. 235, 253-54 (1958).

20. World-Wide Volkswagen Corp. v. Woodson, 444 U.S. 286, 297 (1980).

21. Helicopteros Nacionales de Colombia v. Hall, 466 U.S. 408, 414 n.8 (1984).

22. Id. at 414.

23. Id. at 414 & n.9.

24. International Shoe Co. v. Washington, 326 U.S. 310, 316 (1945).

25. Asahi Metal Indus. Co. v. Superior Court, 480 U.S. 102, 105 (1987) (citing Interna-
tional Shoe, 326 U.S. at 316).

26. Asahi, 480 U.S. at 113 (citing World-Wide Volkswagen Corp. v. Woodson, 444 U.S.
286, 292 (1980)).
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2. The Apparent Deviation from General Principles in the Exercise of
Transient Jurisdiction

This due process analysis may not be necessary or even appropriate when
a non-resident defendant is served with process while present in the forum.??
For thirteen years courts and commentators have disagreed on the meaning
of the United States Supreme Court’s statement in Shaffer v. Heitner?? that
“all assertions of state court jurisdiction must be evaluated according to the
{minimum contacts] standards set forth in International Shoe and its prog-
eny.”?® The impact of the holding in Shaffer on the concept of transient
jurisdiction has been uncertain. The Justices of the United States Supreme
Court are now also decidedly split on the issue. In Burnham v. Superior
Court of California° four Justices of the Court, Justices Scalia, White, Ken-
nedy, and the Chief Justice relied on tradition and determined that a non-
resident’s temporary presence in a state is a valid basis for personal jurisdic-
tion in a suit unrelated to the non-resident’s activities in that state.3! These
Justices found it unnecessary, however, to engage in the due process analysis
dictated by International Shoe Co. v. Washington 32 because the due process
standard of traditional notions of fair play and substantial justice outlined in
International Shoe developed “by analogy to ‘physical presence,” 33 and,
therefore, the constitutionality of physical presence is so firmly established in
tradition that the International Shoe analysis is unnecessary.3*

Three Justices, Justices Kennedy, Scalia, and the Chief Justice, acknowl-
edged that this approach to the due process analysis is different from the
approach in Shaffer, but they refused to acknowledge that the holding con-
tradicted Shaffer.3> They distinguished the problematical language in Shaf-
JSer, “that all assertions of state court jurisdiction must be evaluated
according to the standards set forth in International Shoe and its progeny,”36

27. Burnham v. Superior Court of California, 110 S. Ct. 2105, 2115 (1990).

28. 433 U.S. 186 (1977).

29. Id. at 212; see Burnham, 110 S. Ct. at 2121 nn.4 & 5.

30. 110 S. Ct. 2105 (1990). Petitioner Dennis Burnham, a New Jersey resident, was
served with a California court summons and a copy of Mrs. Burnham’s divorce petition while
in California to conduct business and visit his children. Mr. Burnham specially appeared in
California court and moved to quash service. Burnham argued that his few visits to the state
to conduct business and visit his children were insufficient to establish personal jurisdiction.
The trial court denied the motion, and the California appellate court denied mandamus relief.
The court of appeals held that personal service on Burnham during his presence in California
formed a valid basis for personal jurisdiction. The United States Supreme Court granted certi-
orari. 110 S. Ct. 47 (1989).

31. 110 S. Ct. at 2115.

32. 326 U.S. 310 (1945).

33. 110 8. Ct. at 2115 (emphasis in original).

34. These Justices observed that since International Shoe, the Court has considered only
those due process challenges to the exercise of jurisdiction in a manner different from the
traditions established in the nineteenth century. Id. at 2110. The concept of general jurisdic-
tion, established through continuous and systematic contacts thus developed recently. These
four Justices noted, however, that the exercise of general jurisdiction over defendants based on
contacts unrelated to the cause of action may be proper only as to corporations, not to individ-
uals. Id. n.1.

35. 110 8. Ct. at 2115.

36. 110S. Ct. at 2115-16.
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by emphasizing that the facts in Shaffer involved quasi in rem jurisdiction.3”
Thus, Shaffer, grounded on its facts, held only that all assertions of quasi in
rem jurisdiction must satisfy the International Shoe standards.3® Further,
these Justices concluded that the due process analysis is necessary only when
courts assess new procedures for asserting personal jurisdiction.3%

Justice White did not join Justice Scalia, Justice Kennedy, and the Chief
Justice in the portion of the opinion distinguishing Shaffer v. Heitner and
concluding that traditional bases of jurisdiction need not be measured by
contemporary due process standards.*° Rather, Justice White’s concurrence
observes that the Court has the authority under the fourteenth amendment
to reexamine traditionally accepted procedures, but unless a litigant demon-
strates that the transient jurisdiction rule is so “arbitrary and lacking in
common sense in so many instances that it should be held violative of due
process in every case,” attacks on the rule in individual cases should not be
entertained.*!

Four justices, Justices Brennan, Marshall, Blackmun, and O’Connor, con-
curred only in the judgment. Justice Brennan, writing the concurrence, ob-
served that Shaffer mandated that even traditional rules of jurisdiction must
be measured against the standards of International Shoe.*?> Therefore, tradi-
tion is not decisive on the issue of whether transient jurisdiction satisfies due
process. Instead, tradition is only relevant to the question?3 because it puts a
defendant present in a forum on notice that he is subject to suit there.** The
transient jurisdiction rule is thus entitled to a strong presumption that it
satisfies due process.4>

Justice Brennan’s concurrence further emphasizes that the transient de-
fendant, by visiting another state, avails himself of significant benefits,*6 in-
cluding the right to be a plaintiff in the courts of that state.4” Because a
transient plaintiff may obtain the benefits of a forum court, a transient de-
fendant should not be immune from that court’s authority.*® Finally, the

37. 110 S. Ct. at 2116. During the survey period, the Corpus Christi court of appeals
applied Shaffer to hold that the presence of a bank account in Texas, alone, did not establish
quasi in rem jurisdiction over a Mexican citizen in a suit requesting a bill of discovery. Rami-
rez v. Lagunes, 794 $.W.2d 501, 504 (Tex. App.—Corpus Christi 1990, no writ). Cf. Shaffer v.
Heitner, 433 U.S. 186, 218 (1977) (Stevens, J., concurring).

38. Burnham, 110 S. Ct. at 2116.

39. 110S. Ct. at 2116, 109 L. Ed. 2d at 642. Cf. Amusement Equipment, Inc. v. Mordelt,
779 F.2d 264 (5th Cir. 1985), in which the Fifth Circuit applied the due process standard of
traditional notions of fair play and substantial justice and found that proper service of process
on a nonresident present in the forum gives the defendant notice of the suit and that “is all the
process to which he is due.” Id. at 270.

40. 110 S. Ct. at 2119, 109 L. Ed. 24 at 645.

41. 110S. Ct. at 2119-20, 109 L. Ed. 2d at 645. This all-or-nothing test seems impossible
to meet.

42. Id. at 2120.

43. Id. at 2122.

44. Id. at 2124.

45. Id.

46. Id. at 2124-25 (citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985)).

47. 110 8. Ct. at 2124-25 (citing U.S. CONST. art. IV (privileges and immunities clause)
and Supreme Court of New Hampshire v. Piper, 470 U.S. 274, 281 n.10 (1985)).

48. 110 S. Ct. at 2125.
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burdens on a transient defendant are slight because of modern transportation
and communication,*® and appropriate procedural devices can ameliorate
any burden that may arise.’© As a result of the preceding due process analy-
sis, the concurrence believed that, as a general rule, it is fair to assert juris-
diction over a non-resident defendant based merely on his presence in the
forum.3!

Justice Stevens refused to join the opinion of the Court for the same rea-
son he refused to join the Court’s opinion in Shaffer v. Heitner;>? his fear of
the broad reach of each opinion. Justice Stevens expressed concern in Shaf-
JSer that the opinion purported “to decide a great deal more than . . . neces-
sary . ...”53 Regardless whether Justice Stevens’ related concerns regarding
Burnham are justified, his position is critical. Given the Court’s division,
Justice Stevens’ opinion could be the decisive one in any future transient
jurisdiction decision of the the Court.

3. Whether the Non-Resident Defendant is Amenable to Jurisdiction
a. The Application of the General Principles in Texas Federal Courts.

In Gulf Consolidated Services, Inc. v. Corinth Pipeworks, S.4.5* the Fifth
Circuit applied the stream of commerce doctrine3 and upheld the district
court’s exercise of specific jurisdiction over a foreign defendant.>¢ Gulf Con-
solidated Services, Inc. (Gulf), a Texas corporation with its principal office
in Houston, imported and sold pipe under the name of International Materi-
als & Services Co. (IMS). In October 1980, IMS purchased 1,260 joints of
steel oil field casing from Corinth Pipeworks (Corinth), a Greek corporation
with its principal office in Athens, Greece. Corinth warranted to IMS that
the casings were manufactured in accordance with API standards.>’

IMS sold sixty-six joints of the casings to a supply company in Midland,
which subsequently sold the casings to Wayman Buchanan. The casings
failed in seven separate locations during drilling operations, causing Mr.
Buchanan to incur substantial additional drilling expenses. Metallurgical
tests indicated that the casings contained defects and thus were not manufac-
tured according to API standards. The Midland supplier reimbursed Mr.
Buchanan for the additional drilling expenses, and Gulf’s insurer reim-

49. Id

50. 110 8. Ct. at 2125.

51. Id. at 2125.

52. 433 U.S. 186 (1977).

53. Id. at 219.

54. 898 F.2d 1071 (5th Cir. 1990).

55. The United States Supreme Court has explained: “The forum State does not exceed
its powers under the Due Process Clause if it asserts personal jurisdiction over a corporation
that delivers its products into the stream of commerce with the expectation that they will be
purchased by consumers in the forum State.” WorldWide Volkswagen Corp. v. Woodson, 444
U.S. 286, 297-98 (1980).

56. 898 F.2d at 1073-75.

57. Corinth had a license agreement with American Petroleum Institute (API), a Dallas,
Texas organization, which authorized Corinth to sell API specification pipe.
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bursed the supplier. Gulf then sued Corinth.>® After a bench trial, the dis-
trict court held that Corinth had breached an express warranty that the
casings met API specifications and had breached implied warranties of
merchantability and fitness for a particular purpose.>®

On appeal, Corinth contended that it lacked sufficient contacts with Texas
to be subject to personal jurisdiction. Corinth emphasized that it was a
Greek corporation with its offices and factory in Greece. In addition, Co-
rinth was not registered to do business in Texas or elsewhere in the United
States and maintained no agent, office, or assets in the United States. Co-
rinth also argued that IMS and Corinth negotiated the sale of the casings by
telegram and that the actual sale took place in Greece. Under the terms of
the sale, performance was complete when Corinth delivered the casings to
the ocean carrier in Greece and the risk of loss transferred to Gulf at that
time. All of Corinth’s pipe sales to U.S. customers were on similar terms.
Thus, Corinth argued that it had purposely structured its conduct so as to
avoid being haled into a Texas court.

The court rejected Corinth’s argument, noting that a sale consummated
outside of Texas can form the basis of jurisdiction.° Moreover, physical
contact with Texas is not essential to the proper exercise of jurisdiction.5!
As Corinth delivered the casings into the stream of commerce with the ex-
pectation that only Texas consumers would purchase or use the casings,52
the minimum contacts requirement was satisfied, and specific jurisdiction
was proper.3

Considering the reasonableness of asserting jurisdiction, the court ob-
served that Corinth’s burden in defending suit in a legal system greatly dif-
ferent from that of Greece should be given significant weight.5¢ The court
concluded, however, that the burden on Corinth was justified since Texas
has a demonstrable interest in providing a Texas resident a forum for litiga-
tion arising from injuries caused by a defective product intended for use in
Texas, the state where the defect was discovered and where it caused eco-
nomic injury.6s

Judge Reavley disagreed with the conclusion of Judges Gee and Garwood

58. Gulf’s insurer, American Motorist Insurance Company (AMI), an Illinois corpora-
tion with its principal place of business in Illinois, was the real party in interest and prosecuted
the action against Corinth.

59. 898 F.2d at 1073.

60. Id. (citing Oswalt v. Scripto, Inc., 616 F.2d 191, 197 n.8 (1980)).

61. Id. (citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985)).

62. Corinth clearly expected that the casings would be used in Texas. Corinth marketed
API oil field casings only in Houston, where Corinth representatives often met customers.
Furthermore, Corinth chartered the ships that transported the casings from Greece to Hous-
ton. 898 F.2d at 1073-74.

63. Id. at 1073. Corinth argued that the stream of commerce doctrine did not apply be-
cause the insurer, the real party in interest, was not affected by the product in the stream of
commerce. The court rejected this contention, noting that Corinth’s expectation that it would
be sued in Texas was not changed simply because the consumer’s insurer brought the claim.

64. Id. at 1074.

65. Id. at 1074-75. Corinth made over $73 million in sales in the Texas market during a
seven-year period. The court reasoned that any unfairness to Corinth in having to defend a
claim in Texas arising out of one of those sales was minor. Id. at 1075.
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that the district court’s exercise of jurisdiction over Corinth complied with
due process®® because he did not believe that Corinth had established suffi-
cient minimum contacts with Texas under either a specific or general juris-
diction analysis.” According to Judge Reavley, the issue was whether, with
respect to the sales contract, Corinth purposefully availed itself of the benefit
and protection of Texas laws.%®¢ He noted that merely contracting with a
Texas resident was insufficient to subject Corinth to personal jurisdiction in
Texas.%® The court must also evaluate other factors including prior negotia-
tions, contemplated future consequences, terms of the contract, and the par-
ties’ actual course of dealing.’® Judge Reavley viewed the contract as an
isolated sale of oil well casing, not a long term relationship with continuing
obligations, and concluded that Gulf had not shown that Corinth created
sufficient Texas contacts to justify an exercise of specific jurisdiction.”!
Judge Reavley also compared Corinth’s contacts with those of Beech Air-
craft in Bearry v. Beech Aircraft Corp.,”? found them to be less extensive and
decided that general jurisdiction was likewise improper.”3

Judge Reavley considered the application of the stream of commerce doc-
trine by the majority in Gulf to be inappropriate, pointing out that-the doc-
trine evolved as a means for consumers injured by defective products to
acquire jurisdiction over the manufacturers in product liability actions.7* He
emphasized that the dispute between Gulf and Corinth arose out of a sales
contract, and courts typically have not applied the stream of commerce ra-
tionale in determining jurisdiction in contract disputes.”®

The breach of express warranty and breach of implied warranty of
merchantability and fitness for a particular purpose claims in Gulf implicate
the law of product liability, however. The focus of each claim was the fail-
ure of the product to conform to standards, and the stream of commerce
doctrine, contrary to Judge Reavley’s conclusion, seems apropos when the
defective product placed in the stream is the subject of the contract.

Moreover, even applying the purposeful availment test Judge Reavley

66. Id. at 1078-83 (Reavley, J., dissenting).

67. Id. at 1078-82.

68. Id.

69. Id. at 1079 (citing Burger King, 471 U.S. at 478-79).

70. 898 F.2d at 1079.

71. Id. at 1080.

72. 818 F.2d 370, 375 (5th Cir. 1987). In Beech the Fifth Circuit held that Texas could
not exercise general jurisdiction over Beech Aircraft, a Delaware corporation with its principal
place of business in Kansas. See Freytag, Bush & George, Conflict of Laws, 42 Sw.L.J. 455,
463-66 (1988).

73. 898 F.2d at 1081-82. Concluding that even if Corinth had established minimum con-
tacts, the exercise of jurisdiction under the circumstances was unreasonable. Id. at 1082-83.
Judge Reavley focused on the heavy burden on Corinth to defend in Texas, Corinth’s efforts to
structure its relations to avoid the jurisdiction of Texas courts, the minimal interest of Texas in
providing an Illinois insurance company a forum for recovery, and the Supreme Court’s direc-
tion to exercise caution in subjecting alien defendants to the jurisdiction of United States
fourts;.) Id. at 108283 (citing Asahi Metal Indus. Co. v. Superior Ct., 480 U.S. 102, 115

1987)).
74. 898 F.2d at 1078.
75. Id. at 1079.
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considered appropriate, the facts of Gulf support jurisdiction. In Vencedor
Manufacturing Co. v. Gougler Industries, Inc.,’® for example, the First Cir-
cuit considered a manufacturer’s shipment of goods to Puerto Rican custom-
ers, who indisputably knew the destination of the product, sufficient to
support jurisdiction in a breach of contract action.”” The court specifically
refused to make a distinction between the jurisdictional principles applicable
to contract and those applicable to tort cases. It observed: “To vary the
minimum contacts needed for jurisdiction according to the character of the
suit would lead plaintiffs into disingenuous manipulation of their pleadings
and would plunge the courts into ever more difficult refinements of the
categories.”’8

In Bullion v. Gillespie the Fifth Circuit reaffirmed the general rule that
when the jurisdictional issue is decided on the basis of affidavits, the party
seeking to invoke jurisdiction need only present facts sufficient to constitute
a prima facie case of personal jurisdiction.t° Moreover, uncontroverted alle-
gations in the complaint must be taken as true, and the court must resolve
conflicts between the facts alleged and the parties’ affidavits in the plaintiff’s
favor in determining whether a prima facie case for personal jurisdiction
exists.8! The Fifth Circuit determined that the district court erred in Bullion
when it ignored both of these principles.82

The issue in Bullion was whether the plaintiff, allegedly injured through
participation in an experimental medical program based in California, could
require the program’s non-resident administrator to defend medical mal-
practice and deceptive trade practice claims in Texas. Plaintiff Bullion’s
urologist in Texas advised her to purchase a book written by Dr. Gillespie, a
California urologist who was an expert regarding the disease afflicting Bul-
lion. The Texas doctor later contacted Gillespie to review Bullion’s problem
and eventually referred Bullion to Gillespie for a personal consultation.

Following a visit to California and a determination that Bullion was a
suitable candidate for the experimental program, Bullion agreed to partici-
pate and returned to Texas. Bullion remained in Texas, and her local doctor
supervised Bullion’s progress and reported to Gillespie in California. Gilles-
pie sent to Bullion, in Texas, on three separate occasions, the drug angiostat.
He also sent other correspondence about treatment. Bullion made direct
payments to Gillespie for the angiostat and for medical services.

Bullion sued Gillespie in Texas state court for medical malpractice and
violations of the Texas Deceptive Trade Practices Act,?? alleging that she
was injured by a steroid contained in the angiostat. Gillespie removed the

76. 557 F.2d 886 (Ist Cir. 1977).

77. Id. at 892.

78. Id. at 894; see also Ben’s Marine Sales v. Sleek Craft Boats, 502 A.2d 808, 814-15 (R.1.
1985) (relying on the Vencedor decision).

79. 895 F.2d 213 (5th Cir. 1990).

80. Id. at 217 (citing WNS, Inc. v. Farrow, 884 F.2d. 200, 203 (5th Cir. 1989)).

81. Id. (citing D.J. Investments, Inc. v. Motorcycle Tire Agent Gregg, Inc., 754 F.2d 542,
546 (5th Cir. 1985)).

82, 895 F.2d at 217.

83. TeX. Bus. & CoMM. CODE ANN. §§ 17.41-.63 (Vernon 1987 & Supp. 1991).
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action to federal court, which granted Gillespie’s motion to dismiss for lack
of personal jurisdiction.8¢

The Fifth Circuit reversed and remanded, holding that the court must
resolve disputed factual assertions in favor of Bullion and that she had estab-
lished a prima facie case of personal jurisdiction.?> Although the facts did
not present a basis for the assertion of general jurisdiction over the non-
resident doctor, Gillespie’s contacts with Texas related to the tort in Texas.?6
Bullion’s allegations that Gillespie shipped the drugs that proximately
caused her injuries, that Bullion was Gillespie’s patient for purposes of the
experimental program, that Gillespie received compensation for her services,
and that Gillespie maintained regular telephone contact with her local doc-
tor and treated other Texas patients as well provided a prima facie case of
specific jurisdiction.3?

Further, the Fifth Circuit held that requiring Gillespie to defend suit in
Texas was fair and reasonable®® because Gillespie shipped the experimental
drugs directly to Bullion in Texas and the alleged tort took place in Texas.
The court specifically noted, however, that it was not relying on the stream
of commerce doctrine as Gillespie did not market drugs in Texas.?? Rather,
he made direct mail shipments of the experimental drug to Bullion for direct
consumption.®0

In two separate actions arising from the sale of alumina ceramic rings by
Japanese corporations to a Texas corporation, a Texas federal court denied
both Japanese corporations’ motions to dismiss for lack of personal jurisdic-
tion. Houston Technical Ceramics, Inc. (HTC) entered into contracts with
Iwao Jiki Kogyo Co., Ltd. (IJX) and Shinagawa Refractories (Shinagawa)
under which the Japanese corporations agreed to supply HTC with alumina
ceramic rings. HTC brought actions against both corporations alleging that
the alumina ceramic rings were defective and did not meet specifications.

In Houston Technical Ceramics, Inc. v. Shinagawa Refractories Co.%! the
court emphasized that Shinagawa not only entered into a contract with
HTC, a Texas corporation,®® but also sent representatives to Houston to
counsel with HTC and to service existing contracts. Furthermore, Shina-
gawa advertised in Texas, and Shinagawa representatives made numerous
business trips to Texas. Thus, the court concluded that these deliberate acts
established personal jurisdiction.??

84. 895 F.2d at 215.

85. Id. at 217-18.

86. Id. at 216. Specxﬁc jurisdiction may be proper even if the non-resident defendant has

never physically been in Texas. Burger King Corp. v. Rudzewicz, 471 U.S. 462, 476 (1985).

87. Id. at 217.

88. Id.

89. Id. at 217 n.8.

90. Id.

91. 745 F. Supp. 406 (S.D. Tex. 1990)

92. A contract with a foreign entity is one factor to consider in the Junsdlctlonal analysis,
although the contract by itself does not automatically establish sufficient minimum contacts.
Id. at 408 (citing Burger King Corp. v. Rudzewicz, 471 U.S. 462, 478-79 (1985)).

93. 745 F. Supp. at 408.
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In Houston Technical Ceramics, Inc. v. Iwao Jiki Kogyo Co.%* the uncon-
troverted allegations and affidavit evidence established contacts by IJK suffi-
cient to support the exercise of specific personal jurisdiction.®> IJK visited
Texas first to solicit HTC’s business and later to service its contracts with
HTC. Further, IJK knew that Texas companies would buy and use the alu-
mina ceramic rings as component parts.?®6 Moreover, IJK solicited addi-
tional Texas business and intended to maintain a longterm market in Texas
for its products.®?

The court distinguished Loumar, Inc. v. Smith®® in which the Fifth Cir-
cuit held that a Maryland corporation that sold an allegedly defective air-
craft part to a Texas corporation by mail order did not have sufficient
minimum contacts to support the exercise of specific jurisdiction.?® The IVK
court noted that, in contrast to the single transaction at issue in Loumar,
HTC contracted with IJK for a series of shipments to be made for a period
in excess of one year.!® The transaction between IJK and HTC was more
substantial than the single mail order transaction in Loumar, and IJK’s con-
tacts with Texas were more significant than those of the Maryland corpora-
tion in Loumar.'0!

Having determined that IJK had minimum contacts to support the exer-
cise of specific jurisdiction, the court examined whether the assertion of ju-
risdiction was fair and reasonable.!92 The court considered the burden upon
IJK, the interest of Texas, and HTC’s interest in obtaining relief.!°> The
court noted that IJK already conducted extensive business in other states
and that it was not unfair to require IJK to defend a suit in Texas.!¢ More-
over, Texas had an interest in having the case litigated in Texas because of
the potential financial damage to Texas business.!?> Finally, HTC, a small
business located only in Houston, was not financially capable of pursuing
litigation in Japan.!1°6 Because IJK had sufficient minimum contacts and the
exercise of personal jurisdiction over IJK would not offend traditional no-
tions of fair play and substantial justice, the court denied IJK’s motion to
dismiss for lack of personal jurisdiction.'%? Neither Shinagawa nor Iwao Jiki

94. 742 F. Supp. 387 (S.D. Tex. 1990).
95. Id. at 391.

96. Id.

97. Id

98. 698 F.2d 759 (5th Cir. 1983).

99. 742 F. Supp. at 390.

100. Id. at 391.

101. JId. at 390-91.

102. Id. at 391.

103. Id. at 390-91. The court held the other factors generally considered in the fairness
analysis were inapplicable to a foreign corporation like IIK. Id. at 391.

104. 742 F. Supp. at 391.

105. Id. The court pointed out that Texas would have a greater interest in a personal
injury case; financial damage alone, however, suffices. Jd. at n.1 (citing WNS, Inc. v. Farrow,
884 F.2d 200, 202 (5th Cir. 1989) (involving franchise contract dispute)).

106. 742 F. Supp. at 391.

107. Id. at 391-92. The court cited the following cases in support of its decision: Bullion v.
Gillespie, 895 F.2d 213, 215-16 (5th Cir. 1990) (nonresident doctor who shipped drugs to
Texas patient subject to personal jurisdiction); WNS, Inc. v. Farrow, 884 F.2d 200, 202-03
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Kogyo specifically mention the stream of commerce doctrine, though each
relies in part on a stream of commerce case.!98

A non-resident whose only relevant contacts are acts performed for the
benefit of his employer may successfully assert in an action against him indi-
vidually that a Texas court lacks personal jurisdiction. In Saktides v.
Cooper'® the court applied the fiduciary shield doctrine, which provides
that an individual’s business transactions within a state solely as a corporate
officer do not create personal jurisdiction over the individual.}!® The fiduci-
ary shield doctrine is an equitable, not a constitutional, doctrine.!!!
Although some courts have stated that the doctrine does not apply when the
state’s long-arm statute has been held to extend to the limits of due process,
the Cooper court considered the fiduciary shield doctrine a necessary sub-
issue of the due process analysis.!12

Plaintiffs alleged that O’Brien, an account executive at Dean Witter Reyn-
olds, Inc. (Dean Witter) in Reno, Nevada, negligently handled money be-
longing to Texas National Realty Corporation and made possible the
money’s fraudulent conversion by other defendants. Plaintiffs argued that
O’Brien subjected himself to the jurisdiction of Texas courts by engaging in
activities in Nevada that had reasonably foreseeable consequences in Texas.
O’Brien filed an affidavit that stated that he had lived in Nevada since 1977
and began his employment with Dean Witter in 1978. O’Brien further al-
leged that he had very limited contacts with Texas, having been in Texas on
military duty for two weeks and no more than four times on personal busi-
ness unrelated to the litigation. O’Brien denied having any form of continu-
ous and systematic business in Texas and stated that a telephone call to one
of the plaintiffs in Thailand was his only contact with the plaintiffs. Most
important, O’Brien stated that, at all times, he dealt with the plaintiffs while
in the course and scope of his employment with Dean Witter.

The court granted O’Brien’s motion to dismiss for lack of personal juris-

(5th Cir. 1989) (nonresident franchise applicants established sufficient jurisdictional contacts in
Texas); Micromedia v. Automated Broadcast Controls, 799 F.2d 230, 233-34 (5th Cir. 1986)
(foreign corporation established sufficient minimum contacts in Texas by contracting with
Texas buyer); Bean Dredging Corp. v. Dredge Tech. Corp., 744 F.2d 1081, 1085 (5th Cir.
1984) (Washington manufacturer had sufficient jurisdictional contacts with Louisiana under
the stream of commerce doctrine).

108. See Shinagawa, 745 F. Supp. at 408 (citing World-Wide Volkswagen Corp. v. Wood-
son, 444 U.S. 286, 299 (1980)); Iwao Jiki Kogyo, 742 F. Supp. at 391 (citing Bean Dredging
Corp. v. Dredge Tech. Corp., 744 F.2d 1081, 1085 (5th Cir. 1984)).

109. 742 F. Supp. 382 (W.D. Tex. 1990).

110. Id. at 385 (citing Stuart v. Spademan, 772 F.2d 1185, 1197 (5th Cir. 1985)). The
corporation, however, is subject to personal jurisdiction. Id.

111. Id. at 385 (citing Marine Midland Bank v. Miller, 664 F.2d 899, 902 (2d Cir. 1981))
(“The fiduciary shield doctrine is not a constitutional principle, but is rather a doctrine based
on judicial inference as to the intended scope of the longarm statute.”); 742 F. Supp. at 385 n.1
(quoting Midland Bank, 664 F.2d at 902).

112. 742 F. Supp. at 385. To avoid the application of the fiduciary shield doctrine, a plain-
tiff need only allege in good faith that the individual acted to advance his own, rather than his
employer’s, interests. Id. at 386. The fiduciary shield doctrine generally does not apply upon a
finding that the individual is merely the alter-ego of the corporation. Id. (citing Stuart v.
Spademan, 772 F.2d 1185, 1197 (5th Cir. 1985)).
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diction.!?* The court applied the fiduciary shield doctrine to both the spe-
cific and general jurisdiction analyses and rejected both bases for
jurisdiction.!** The court concluded that requiring employees who do busi-
ness by telephone or mail with several states to defend lawsuits in their indi-
vidual capacity in those states based on acts performed for their employer’s
benefit would offend traditional notions of fair play and substantial
justice.115

In Psarianos v. Standard Marine, Ltd.115 the federal district court deter-
mined that it had both general and specific jurisdiction over a foreign protec-
tion and indémnity club.!!? Eagle Transport Ltd., Inc. (Eagle) a closely held
Liberian corporation with its principal place of business in New York, was
actively engaged in the shipping business until the late 1970s. Due to a de-
cline in the industry, Eagle began to sell its major assets, and by the early
1980s, the Thomas K was the only ship remaining in Eagle’s fleet. Eagle
later decided to sell the Thomas K as scrap metal to a buyer in Japan. Eagle
hired a captain and crew in preparation for the voyage and arranged for the
necessary examinations to enable the vessel to sail in compliance with Amer-
ican Bureau of Shipping (ABS) rules.

The Thomas K left Port Arthur, Texas in December 1983 and temporar-
ily docked in Florida to pick up cargo for delivery to a Japanese corporation.
The vessel then left for Japan, but in late January the ship encountered
heavy seas and bad weather causing its exterior shell to separate. The ship
began to take on water, and despite attempted repairs, the Thomas K sank
on February 1, 1984. Eight crew members died. Seven crew members sur-
vived but sustained various injuries. When the ship sank, Eagle had liability
insurance with the United Kingdom Protection & Indemnity Club (the
Club), which was organized under the laws of Bermuda.

The surviving crew members and the survivors of the deceased crew mem-
bers filed personal injury and wrongful death actions against Eagle and
others. The defendants filed third party claims against the Club, alleging
that the Club breached its insurance contract. The Club moved to dismiss
the third party complaint for lack of personal jurisdiction.!18

Addressing the issue of whether the Club had sufficient minimum contacts
with Texas such that it could reasonably anticipate being sued in Texas, the
court first engaged in a general jurisdiction analysis, considering all of the

113. 742 F. Supp. at 387.

114. Hd.
19§§ )5) Id. at 387 (citing Bowers v. NETI Technologies, Inc., 690 F. Supp. 349, 358 (E.D. Pa.

116. 728 F. Supp. 438 (E.D. Tex. 1989).

117. Id. at 448.

118. Initially, the trial court severed the third party complaint from the main action. After
the trial of the main action to a jury, the court reconsolidated the third party action with the
main suit. 728 F. Supp. at 443. Also, the court consolidated a companion case brought by the
Japanese corporation to recover for the loss of cargo aboard the Thomas K with the main suit,
and the Club asserted lack of personal jurisdiction as to both the third party claims and those
of the foreign corporation.
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Club’s activities in Texas.!!® From 1980 until 1989, other vessels insured by
the Club regularly called at various Texas ports. From 1979 through 1985,
the Club issued payments to Texas claimants on seventy-seven separate oc-
casions for matters including cargo loss or damage, collisions, and personal
injuries. From 1980 through 1986, partners and employees of the Club were
present in Texas for fifty days for business purposes, including marketing
and solicitation. The court also noted that the Club insured Texas compa-
nies, and the Club paid its correspondent attorneys directly in Texas.!20
These attorneys performed various services in Texas on behalf of the Club
and its insureds.

The Club argued that neither the Club nor any of its employees were li-
censed to do business in Texas, nor did they maintain offices, bank accounts,
or property in Texas, or advertise in any Texas publications. The Club also
argued that its contacts were not those of the Club itself but those of its
members or correspondent agents and therefore of no consequence in a due
process analysis.!2! The court rejected these arguments, concluding ample
evidence existed to establish general jurisdiction in Texas over the Club.122

The Club also argued that since Texas has no statute providing for a direct
suit by a plaintiff against an insurance company, it had no reason to antici-
pate being haled into a Texas court. The court rejected this argument also,
holding that the quantity and quality of contacts, not the existence or ab-
sence of a direct action statute, determined whether the Club could reason-
ably anticipate being sued in Texas.!2?3 According to the court, the Club
should have foreseen being involved if an indemnity dispute arose in Texas
because the Club knew that its insured vessels routinely frequented Texas
ports, and the Club insured Texas risks. Therefore, the court confirmed that
general jurisdiction existed over the Club.12¢

In a somewhat labored analysis, the court also found that specific jurisdic-
tion existed.!25 Yet, the court did not fully explain how the cause of action
arose from or was related to the Club’s Texas activities. The court noted
that the Club knew of the Thomas K’s status at the Port Arthur berth and
that changes in the insurance contract occurred while the ship was in

119. 728 F. Supp. at 444-46.

120. Id. at 445.

121. The Club relied upon Hanson v. Denckla, 357 U.S. 235, 253 (1958): “The unilateral
activity of those who claim some relationship with a nonresident defendant cannot satisfy the
requirement of contact with the forum State.” 728 F. Supp. at 446.

122. Id. at 447. The court discussed three cases upholding personal jurisdiction over for-
eign protection and indemnity clubs in reaching its result. 728 F. Supp. at 446-47; see Puerto
Rico v. 8.8. Zoe Colocotroni, 628 F.2d 652, 668-69 (1st Cir. 1980), cert. denied, 450 U.S. 912
(1981); McKeithen v. M/T Frosta, 435 F. Supp. 572, 574-75 (E.D. La. 1977); Travelers In-
demnity Co. v. Calvert Fire Ins. Co., 798 F.2d 826 (5th Cir. 1987), modified on rehearing on
other grounds, 836 F.2d 850 (5th Cir. 1988).

123. 728 F. Supp. at 447. The Club also relied upon stream of commerce cases to bolster
its contention that it could not reasonably anticipate being sued in Texas. The court distin-
guished the case before it from product liability cases because P&I insurers can contract to
exclude liability. When they do not, they should foresee being sued. Id.

124. Id.

125. Id. at 447-48.
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Texas.!126 It observed that the Club’s reasons for denying coverage related
directly to Bagle’s and ABS’ alleged acts and omissions while the Thomas K
was in Port Arthur.!2? None of these factors demonstrate convincingly,
however, a connection between the cause of action and the activities. More-
over, the court seemed to lapse again into general jurisdiction analysis when
it considered, as relevant to its specific jurisdiction holding, the number and
frequency of visits by Club insured vessels to Texas, the extensive work of
correspondent law firms, the presence of Club policyholders in Texas who
pay premiums from Texas, and the Club’s insurance of Texas related risks,
including the Thomas K.!22 The court’s specific jurisdiction analysis thus
seems questionable.

A Texas federal court examined a fact pattern remarkably similar to the
facts of Burger King Corp. v. Rudzewicz'?® in Igloo Products Corp. v. The
Mounties, Inc.'*° Igloo Products Corp. (Igloo), a Texas corporation, filed
an action against The Mounties, Inc. (The Mounties) based upon a contract
under which The Mounties, in 1987, became Igloo’s sales representative in
Oregon and Washington. The Mounties filed a motion to dismiss for lack of
personal jurisdiction.

The court noted that, like the parties in Burger King, who contracted for a
long-term relationship, Igloo and The Mounties had entered into successive
contracts for a period of at least thirteen years.!3! The contracts provided
that Texas law would apply.!32 The court also emphasized that Texas was
Igloo’s principal place of business, and The Mounties and Igloo conducted
business in Texas by mail and by telephone.!33 The Mounties regularly sent
checks directly to Igloo’s Texas office and participated in several meetings in
Texas directly related to the contract in question. The Burger King court
considered all such factors relevant to a proper assertion of jurisdiction, and
the Texas court found that Burger King controlled the personal jurisdiction
issue in Jgloo.134

b. The Application of the General Principles in Texas State Courts.
In Matthews v. Proler!3s the court of appeals held that a Texas attorney

126. Id. at 448.

127. Id.

128. Id. The court also noted that the plaintiff was a Texas resident and that Texas’ inter-
est in protecting its own residents is relevant to jurisdiction. Id. (citing De Melo v. Toche
Marine, Inc., 711 F.2d 1260, 1272 (5th Cir. 1983)). The court further observed that the Club
had taken certain steps to protect its interest in the litigation between the plaintiffs and Eagle.
In fact, the Club’s counse! had attended the entire trial to ensure that Eagle presented a bona
fide defense. Id. at 448-49.

129. 471 U.S. 462 (1985).

130. 735 F. Supp. 214 (S.D. Tex. 1990).

131. M.

132. In Burger King the contract provided that the law of Florida, the jurisdictionally chal-
lenged state, would apply.

133. 735 F. Supp. at 216.

134. Id. The court abstained from hearing the case and transferred the action to Oregon,
however, based on the pendency of a related action filed by The Mounties against Igloo. Id. at
218.

135. 788 S.W.2d 172 (Tex. App.—Houston [14th Dist.] 1990, no writ).
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could not recover legal fees from a non-resident client because the attorney
did not meet his burden of showing that the contract was to be performed in
Texas.!3¢ Following the client’s failure to pay fees, the attorney brought an
action against the client for breach of contract and recovery in quantum
meruit. The client specially appeared,'3” and the trial court dismissed the
case for lack of jurisdiction,!38

The court found that the client was not a Texas resident, was not required
to designate or maintain a registered agent for service in Texas, and did not
maintain a place of business in Texas.!3® As the client met his burden to
negate the attorney’s allegations of jurisdiction in Texas, the burden shifted
to the attorney to demonstrate that the client purposely availed himself of
the benefits and protections of Texas laws.!4°

Although the parties indisputably entered into the contract in Texas, the
trial court concluded that the agreement was to be performed in Wiscon-
sin.!4! Upholding the trial court’s dismissal for lack of jurisdiction, the
court of appeals distinguished the tort and contract provisions of the Texas
long-arm statute.!#2 The court noted that while proof that a non-resident
committed a purposeful act in Texas is sufficient to establish jurisdiction in a
tort action, the proof that a non-resident enters into a contract in Texas,
standing alone, is insufficient.43

The Dallas court of appeals, in Electronic Data Systems Corp. v. Han-
son,'** reversed the trial court’s dismissal for lack of personal jurisdiction
because the pleadings and affidavits of the non-resident defendant were not
sufficient to negate jurisdiction.!4® Electronic Data Systems Corp. (EDS)
alleged that Hanson, a North Carolina resident, promised to pay EDS
$9,000 at its offices in Dallas, Texas. As EDS met its burden of pleading
sufficient allegations to bring Hanson within the provisions of the long-arm
statute,!46 the burden shifted to Hanson to present evidence to negate all

136. Id. at 174,
137. See Tex. R. Civ. P. 120(a).
138. 788 S.W.2d at 173.
139. Id.
140. Id. at 174.
141. Id. at 173-74. The attorney argued that the contract for legal services was performed
in part in Texas. The court acknowledged that it was doubtful that a Texas attorney handling
a case in Wisconsin would not do at least a portion of the work at his Texas office. Id. at 174.
No statement of facts was recorded at the special appearance hearing, however. Therefore, the
court presumed that the evidence presented at trial was sufficient to support all findings of fact
necessary to support the judgment and refused to substitute its own subjective determination
for that of the trial judge. Id.
142. Id. at 174-75. In addition to other acts that may constitute doing business, a non-
resident does business in this state if the non-resident:
(1) contracts by mail or otherwise with a Texas resident and either party is to
perform the contract in whole or in part in this state;
(2) commits a tort in whole or in part in this state.

TEX. Civ. PRAC. & REM. CODE ANN. § 17.042(1), (2) (Vernon 1986 & Supp. 1991).

143. 788 S.W.2d at 175.

144. 792 S.W.2d. 506 (Tex. App.—Dallas 1990, no writ).

145. Id. at 508.

146. EDS alleged that Hanson purposefully engaged in business in Texas by entering into a
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bases of personal jurisdiction.!'4? Hanson did not appear and testify, nor did
she produce any witnesses in support of her claim of lack of jurisdiction.
The court rejected Hanson’s argument that her pleadings and ex parte affida-
vit were sufficient to establish lack of jurisdiction, noting that neither was
competent evidence to support a special appearance.'4® The court, there-
fore, held that Hanson failed to meet her burden of showing lack of amena-
bility to long-arm process, and the trial court erred in sustaining Hanson’s
special appearance. 49 ’

4. Whether Service of Process is Proper

In Wilson v. Dunn!5° the Texas Supreme Court held that a plaintiff must
strictly comply with Texas Rule of Civil Procedure 106(b) service require-
ments to obtain a defauit judgment based on substituted service,!5! This rule
applies even if the defendant has actual knowledge of the lawsuit.!52 Wilson
brought a personal injury action against Dunn, and after several months of
unsuccessfully attempting to serve Dunn at his apartment, Wilson’s attorney
filed a motion for substituted service under rule 106(b). Wilson’s motion
was not verified or supported by affidavit as rule 106(b) expressly requires.!53
The trial court, however, granted the motion and ordered that the citation be
served upon Dunn either by attaching it to his apartment door or by deliver-
ing it to his apartment manager.!5* The trial court specifically instructed the
clerk to attach a note to the docket sheet stating that no default judgment
was to be taken.!55 The return of citation stated that it had been delivered to
the defendant’s agent for service, Dunn’s apartment manager. Dunn actu-
ally received the papers and hand-delivered them to his insurance agent.

The insurance adjuster and Wilson’s attorney agreed that, pending efforts
to settle Wilson’s claim, Wilson would not require Dunn to file an answer in

contract with a Texas resident which was to be performed in whole or in part in Texas. See
Tex. Civ. Prac. & REM. CODE ANN. § 17.042 (Vernon 1986 & Supp. 1991).

147. Id. at 507 (citing Read v. Cary, 615 S.W.2d. 296, 298 (Tex. Civ. App.—Dallas 1981,
writ ref’d n.r.e.)); Roquemore v. Roquemore, 431 8.W.2d. 595, 600 (Tex. Civ. App.—Corpus
Christi 1968, no writ).

148, Id. at 508.

149, Id.

150. 800 S.W.2d 833 (Tex. 1990).

151. Id. at 836.

152. Id

153. Rule 106(b) states:

Upon motion supported by affidavit stating the location of the defendants’
usual place of business or usual place of abode or other place where the defend-
ant can probably be found and stating specifically the facts showing that service
has been attempted under either (a)(1) or (a)(2) at the location named in such
affidavit but has not been successful, the court may authorize service
(1) by leaving a true copy of the citation, with a copy of the petition attached,
with anyone over sixteen years of age at the location specified in such affidavit,

or
(2) in any other manner that the affidavit or other evidence before the court
shows will be reasonably effective to give the defendant notice of the suit.
Tex. R. Civ. P. 106(b) (emphasis added).
154. 800 S.W. 2d at 834.
155. Id.
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the case. They also agreed that no default judgment would be taken without
ten days notice. Nearly two years after the accident, the parties had yet to
reach a settlement. Following a conversation with Dunn, Wilson’s attorney,
distrustful of the insurance adjuster, went to the trial court to obtain a de-
fault judgment. The attorney requested the file from the clerk to take it to
another judge for hearing on his request for a default judgment. Although
the clerk hesitated because of the attached note prohibiting a default judg-
ment, she eventually gave the file to Wilson’s attorney. Prior to the hearing
before another judge, Wilson’s attorney removed the note from the file and
threw it away. After the hearing, the judge rendered a default judgment for
Wilson in the amount of $475,000.00.156

After Dunn learned of the default judgment, he filed a motion for new
trial. The trial court denied the motion, concluding that Dunn had received
actual notice of the suit and that his failure to file an appearance was his
insurer’s fault.!>” The court of appeals reversed, holding that service was
defective and could not support the default judgment.!58

The Texas Supreme Court affirmed the court of appeals’ decision. The
court noted that, regardless whether a defendant has notice, Texas law pros-
cribes talking a default judgment absent strict compliance with the rules of
civil procedure service requirement.!>® The court held that service on Dunn
was defective because it was not properly authorized without the requisite
affidavit. 160

In contrast to the rigid application of rule 106 in Wilson, the Texas
Supreme Court, in Higginbotham v. General Life & Accident Insurance
Co.,'5! held that, when an officer’s return of service of process does not recite
the proper method of service but the record affirmatively demonstrates a
proper form of service and contains an order tantamount to formal amend-
ment of the return of citation, service is sufficient.!62 In Higginbotham the
court rendered a default judgment against two insurance companies that ac-
tually received citation but did not file an answer because the citations were
erroneously placed in the wrong file rather than forwarded to the corporate
attorney.'63 The return on the citations reflected that they were served at
12:01 p.m. on Tuesday, March 18, 1986. The insurance companies filed mo-
tions for new trial, asking the court to set aside the default judgments be-

156. Id. at 835. After the default judgment was awarded, Wilson’s attorney told the judge
that he had removed the note from the file because Dunn had actual knowledge of the suit and
defauit was therefore appropriate. The judge chastised Wilson’s attorney for his tactics but did
not set aside the default judgment. The Supreme Court did not comment on the attorney’s
behavior.

157. Id. at 835.

158. Id. at 836-37.

159. Id.

160. Id. at 836. The court noted that the express requirement of an affidavit in support of a
motion for substitute service was added in 1981. Since that time the courts have consistently
held that substitute service may not properly issue on a motion supported by an affidavit that is
conclusory or otherwise insufficient. Jd.

161. 796 S.W.2d 695 (Tex. 1990).

162. IHd. at 697. TEX. R. CIv. P. 118 provides for amendment of citations.

163. 796 S.W.2d at 696.
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cause of improper service. The trial court overruled the motions, finding
service proper under article 3.64 of the Insurance Code, the relevant statu-
tory provision in 1986.164

The court of appeals reversed and remanded the cause for trial, holding
that, although the record reflected the time and date of service, it did not
affirmatively show service at either company’s home office during business
hours.!65 The Texas Supreme Court reversed the court of appeals on the
grounds that the trial court’s finding that service was proper under article
3.64 necessarily also found that service was made during business hours.166

The court emphasized that it had not retreated from its rule that failure to
strictly comply with the rules of civil procedure governing service of process
renders the attempted service invalid and a default judgment improper.'6?
The court observed that the citation return alone in Higginbotham would
have been insufficient to show valid service.!® The court limited its holding
to situations involving a record that showed strict compliance with a valid
method of service and an order expressly or implicitly amending the return
of citation.16?

Four justices dissented from the majority holding.!7® Writing the dissent-
ing opinion, Chief Justice Phillips stated that the defendants were amenable
to service under two statutes, but plaintiffs complied with neither.17! Article
2.11 of the Texas Business Corporations Act provides that a domestic corpo-
ration may be served by delivering process to its president, any vicepresi-
dent, or its registered agent,!?2 and the return of service on General Life and
Accident Insurance Company stated that Joyce Brown was the defendant’s
registered agent. The record, however, established that Ms. Brown was not
the company’s registered agent. Moreover, the return of service on National
Benefit Life Insurance Company did not even state Joyce Brown’s capacity.

Plaintiffs did not comply with article 3.64!73 because nothing in the re-
turns indicated that “3900 S. FWY” was either company’s home office.!74

164. Id. Article 3.64 provides:
Process in any civil suit against any “domestic” company, may be served only
on the president, or any active vice president, or secretary, or general counsel
residing at the city of the home office of the company, or by leaving a copy of
same at the home office of such company during business hours.
TeX. INS. CODE ANN. art. 3.64 (repealed 1987) (currently TEX. INs. CODE ANN. art. 1.36)
(Vernon Supp. 1991) [hereinafter art. 3.64].

165. 750 S.W.2d 19, 20 (Tex. Civ. App.—Fort Worth 1989), rev'd, 796 S.W.2d 695 (Tex.
1990).

166. 796 S.W.2d at 696. The Court also noted that the trial court could properly take
judicial notice that 12:01 p.m. on March 18, 1986, was early on Tuesday afternoon and not a
statutory holiday. TEX. R. EvID. 201(b), (c).

167. 796 S.W.2d at 697 (citing Uvalde Country Club v. Martin Linnen Supply Co., 690
S.w.2d 884 885 (Tex. 1985)).

168. I

169. Id

170. Id. at 697-700.

171. Id. at 698-99.

172. See TEX. Bus. COrRP. ACT ANN. art. 2.11 (Vernon 1980).

173. See art. 3.64, supra note 164.

174. 796 S.W.2d at 699. In Mahon v. Caldwell, Haddad, Skaggs, Inc., 783 S.W.2d 769,
771 (Tex. App.—Fort Worth 1990, no writ), the court of appeals held that provision of the
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Moreover, the recitals in the petition failed to prove that service was effected
on the defendants at their home office as required by article 3.64.17> The
dissent also emphasized that, contrary to the majority holding, a return of
citation cannot be amended by implication.!76

Despite the disclaimer by the majority in Higginbotham, the court did
indeed change the rules.!”” The requirement of strict compliance with the
rules of service of process is now modified, and the amendment by implica-
tion holding invites courts to deviate from over a century of established law.

The date of service of process relates back to the date of filing only if the
plaintiff exercises diligence in effecting service.}’® In Gant v. DeLeon,'™ the
Texas Supreme Court held that the unexplained failure to serve process on a
defendant for periods totalling more than three years established lack of dili-
gence as a matter of law.!80 Plaintiffs filed suit on April 8, 1981, but did not
serve the defendant until July 7, 1987, more than six years after plaintiffs
had filed suit.!8!

The trial court granted Gant’s motion for summary judgment on the
grounds that the plaintiff failed to exercise diligence and thus the applicable
two-year statute of limnitations barred his claims.!®2 The court of appeals
reversed and remanded, holding that the summary judgment proof raised a
fact issue concerning the plaintiff’s diligence in effecting service.!83 The
Texas Supreme Court reversed, observing that the uncontroverted summary
judgment proof established that the plaintiffs failed to obtain service on the
defendants during three extended periods in the six years it took the plain-
tiffs to accomplish service.!8¢ Thus, the record established failure to use dili-
gence as a matter of law.185

non-resident’s sole recorded place of business satisfies the requirement that the Secretary of
State receive the name and address of the non resident’s home office. The court based its
holding on the fact that the contract between the parties that was admitted into evidence
contained only one business address. Id. at 771.

175. 769 S.W.2d at 699. The trial court made a finding of fact that this address was the
home office based on evidence presented at the motion for new trial hearing. The dissent
emphasized, though, that such postjudgment evidence could not supply the necessary informa-
tion lacking in the record when the judgment was signed. Jd. (citing Cox Marketing, Inc. v.
Adams, 688 S.W.2d 215, 217-18 (Tex. App.—El Paso 1985, no writ)).

176. 769 S.W.2d at 699-700.

177. Id. at 699.

178. Gant v. DeLeon, 786 S.W.2d 259, 260 (Tex. 1990) (per curiam) (citing Zale Corp. v.
Rosenbaum, 520 S.W.2d 889, 890 (Tex. 1975) (per curiam)).

179. 786 S.W.2d 259 (Tex. 1990).

180. Id. at 259.

181. July 7, 1987 was also almost eight years after the automobile accident, the subject of
the suit, occurred.

182. 786 S.W.2d at 259. See TEX. Civ. PRAC. & REM. CODE ANN. § 16.003 (Vernon
1986). To bring suit within the two-year limitations period prescribed by § 16.003, a plaintiff
must not only file suit within the applicable limitations period but must also use diligence to
have the defendant served with the process. Rigo Mfg. Co. v. Thomas, 458 §.W.2d 180, 182
(Tex. 1970).

183. DeLeon v. Gant, 773 S.W.2d 396, 398 (Tex. App.—San Antonio 1989), revd, 786
S.W.2d 259 (Tex. 1990).

184. 786 S.W.2d at 260. Specifically, plaintiffs did nothing from June 12 to December 31,
1981, from March 16, 1983, to November 9, 1984, and from May 28, 1986, to June 3, 1987.

185. Id.
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B. Whaether to Exercise the Personal Jurisdiction that Exists

According to the doctrine of forum non conveniens, a court has the discre-
tion to decline jurisdiction when the convenience of the parties and the ends
of justice would be better served if the action were brought and tried in
another forum.!8¢ In a major decision, Dow Chemical Co. v. Alfaro,'%7 a
majority of the Texas Supreme Court determined that the doctrine of forum
non conveniens does not apply in statutory personal injury and death
cases.!®8 Rather, a foreign plaintiff has an absolute right to bring suit in
Texas under section 71.031 of the Texas Civil Practice and Remedies
Code.'8® The court based its decision on its interpretation of section 71.031
as containing a statutory abolition of the doctrine of forum non conveniens.
The court found support for this interpretation in its previous refusal of writ
in a 1932 case, Allen v. Bass,'*° which had interpreted the predecessor of
section 71.031 to grant a foreign plaintiff an absolute right to bring a proper
suit in Texas.!1?! The Alfaro case spawned two concurrences and four dis-
sents, each with a written opinion.!92

The dispute in Alfaro arose between Costa Rican employees of the Stan-
dard Fruit Company and Dow Chemical Company (Dow) and Shell Qil
Company (Shell), both of which are incorporated in Delaware but author-
ized to do business in Texas. The employees claimed that they suffered se-
vere medical problems, including sterility, as a result of exposure to a
pesticide manufactured by Dow and Shell. The employees filed a petition in
Texas state court, alleging that the court had jurisdiction under the prede-
cessor to section 71.031. Both section 71.031 and its predecessor provide
that a foreign citizen may enforce a personal injury or wrongful death action

186. BLACK’S LAW DICTIONARY (5th ed. 1979); see Gulf Oil Corp. v. Gilbert, 330 U.S.
501, 507 (1947).

187. 786 S.W.2d 674 (Tex. 1990), cert. denied, 111 S. Ct. 671 (1991).

188. Id. at 679.

189. Section 71.031 of the Texas Civil Practice and Remedies Code provides:

(a) An action for damages for the death or personal injury of a citizen of this
state, of the United States, or of a foreign country may be enforced in the courts
of this state, although the wrongful act, neglect, or default causing the death of
injury takes place in a foreign state or country, if:
(1) alaw of the foreign state or country or of this state gives a right to
maintain an action for damages for the death or injury;
(2) the action is begun in this state within the time prowded by the laws
of this state for beginning the action; and
(3) in the case of a citizen of a foreign country, the country has equal
treaty rights with the United States on behalf of its citizens.
(b) All matters pertaining to procedure in the prosecution or maintenance of
the action in the courts of this state are governed by the law of this state.
(¢) The court shall apply the rules of substantive law that are appropriate
under the facts of the case.
TeX. Ctv. Prac. & Rem. CopE ANN. § 71.031 (Vernon 1986) [hereinafter § 71.031].

190. 47 S.W.2d 426, 427 (Tex. Civ. App.—El Paso 1932, writ ref’d).

191. 786 S.W.2d at 678. The predecessor to § 71.031, supra note 189, was Revised Stat-
utes, § 1, art. 4678, 1925 TEX. REV. C1V. STAT. 2, 1283, amended by Act of May 29, 1975, ch.
530, § 2, 1975 Tex. Gen Laws 1381, 1382, repealed by Civil Practice and Remedies Code, ch.
959, § 9, 1985 Tex. Gen. Laws 3242, 3322 [heremaﬁer article 4678]

192. Justices Hightower and Doggett issued concurring opinions. Justices Phllllps, Gonza-
lez, Cook and Hecht issued dissenting opinions. 786 S.W.2d at 679-708.
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in Texas under certain conditions.!93 After trying unsuccessfully to remove
the suit to federal court, Dow and Shell attacked the trial court’s jurisdiction
and also contended that the court should dismiss the case under the doctrine
of forum non conveniens.

The trial court, although finding jurisdiction, dismissed the case on forum
non conveniens grounds.'** The Houston court of appeals reversed, holding
that Texas courts have no authority to dismiss a personal injury or wrongful
death claim under section 71.031 on that basis.!95

The supreme court affirmed, concluding that the Texas legislature statuto-
rily abolished the doctrine of forum non conveniens when it enacted the pred-
ecessor to section 71.031.'96 The court thus was compelled to establish that
the doctrine of forum non conveniens existed in Texas before enactment of
that predecessor statute in 1913. To attempt to do so, the court cited four
early cases in which the courts refused to exercise jurisdiction.!®” None of
these cases, however, used the term forum non conveniens.'*® Nonetheless,
the court determined that the doctrine existed prior to 1913.!19° The court
further determined that the language in section 71.031 and its predecessor,
providing that a personal injury action “may be enforced in the courts of this
state,” is mandatory, and does not allow a trial court to dismiss an action
under section 71.031 based on forum non conveniens, thus abolishing the
doctrine by statute.2®

The court relied upon its refusal of writ of error in Allen v. Bass2°! to
bolster its interpretation of section 71.031. In Allen the court held that the
predecessor statute gave citizens of a neighboring state the absolute right to
maintain a suit under that statute in a Texas court.202 According to the
Alfaro court, the Allen court clearly addressed and rejected the doctrine of
Jorum non conveniens in the context of the predecessor statute.203 As the
Texas Supreme Court refused the application for writ of error in Allen, the

193. See TeX. Civ. PRAC. & REM. CODE ANN. § 71.031 (Vernon 1986). Section 71.031,
supra note 189, contained no substantive change from its predecessor, article 4678, supra note
191. The Supreme Court thus determined that § 71.031 governed the instant case. 786
S.W.2d at 675 n.1.

194. 786 S.W.2d at 674.

195. Alfaro v. Dow Chemical Co., 751 S.W.2d 208 (Tex. App.—Houston [1st Dist.] 1988),
aff’d., 786 S.W.2d 674 (Tex. 1990), cert. denied, 111 S. Ct. 671 (1991).

196. 786 S.W.2d at 678-79.

197. See Missouri, Kansas & Texas Ry. v. Godair Comm'n Co., 87 S.W. 871 (1905, writ
ref’d); Southern Pacific Co. v. Graham, 34 S'W. 135 (1896, no writ); Mexican Nat’l R.R. v.
Jackson 33 S.W. 857 (1896, no writ); Morris v. Missouri Pac. Ry., 14 S.W. 228 (1890).

198. Two commentators have observed that the doctrine of forum non conveniens
origi