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RESPA - QUESTIONING ITS EFFECTIVENESS

Eloisa C. Rodriguez-Dod1

I. INTRODUCTION

The Real Estate Settlement Procedures Act, better Iknown as RESPA, was
enacted in 1974.2 This legislation was passed "to insure that consumers... are
provided with greater and more timely information on the nature and costs of the
settlement process and are protected from unnecessarily high settlement charges
caused by certain abusive practices."3 Thereafter, the Department of Housing and
Urban Development promulgated regulations pursuant to and in furtherance of
RESPA, which regulations were termed "Regulation X."4

RESPA applies to residential real estate closings 5 that are financed by
"federally related mortgage loans."6 RESPA defines a "federally related mortgage
loan" as a loan secured by a mortgage on a one to four family residence, including a
condominium or a cooperative, and that is either (a) made by a lender insured or
regulated by the federal government; (b) made, insured guaranteed or supplemented
by an officer or agency of the federal government or connected to a housing program
administered by an officer or agency of the federal government; or (c) made by a
lender intending to sell it to the Federal National Mortgage Association (FNMA), the
Government National Mortgage Association (GNMA), or the Federal Home Loan
Mortgage Corporation (FHLMC).7 However, Regulation X further expands the
definition of a "federally related mortgage loan" to include (a) loans made by certain
creditors; (b) loans originated by certain dealers or mortgage brokers; and (c) reverse
mortgages.8

The goals of RESPA include the following: (1) to give more effective
advance disclosures of closing costs to buyers and sellers; (2) to eliminate kickbacks
and referral fees which may increase closing costs; (3) to reduce the amount of
money borrowers are required to place in escrow at closing for payment of real
estate taxes and insurance; and (4) to reform and modernize local record keeping of
land title information.9 This article will analyze whether, 26 years after RESPA was
enacted, it is meeting its intended goals of ensuring advance disclosure of costs to

1 Eloisa C. Rodriguez-Dod, Professor, Nova Southeastern University Shepard Broad Law
Center, Fort Lauderdale, Florida; Vice-Chair, The Florida Bar Real Property, Probate and Trust Law
Section, Model and Uniform Acts Committee. My gratitude is extended to Rene Lopez, Esq. and
Christopher Brown Esq. for their research assistance.
2 Real Estate Settlement Procedures Act of 1974, 12 U.S.C. §§ 2601-2617 (1994 & Supp. II
1996, Supp. I1 1997, Supp. IV 1998).
3 Id. at § 2601(a).
4 See Real Estate Settlement Procedures Act, 24 C.F.IL § 3500.1 (2000).
5 A closing or settlement is the "process of executing legally binding documents regarding a lien
on property that is subject to a federally related mortgage loan." Id. at § 3500.2(b). The terms "closing"
and "settlement" will be used interchangeably throughout this article.
6 12 U.S.C. § 2603(a); 24 C.F.R. § 3500.5(a).
7 See 12 U.S.C. § 2602(1); 24 C.F.YR § 3500.2(b).
a See id. If the residential property securing the loan is not located in the United States, the
District of Columbia, Puerto Rico, or a territory or possession of the United States, then "the loan is not a
federally related mortgage loan." Id. In addition, some residential loans are exempted from RESPA's
coverage, such as loans on property greater than 25 acres and temporary loans, such as constructions
loans. For a list of these exemptions, see 24 C.F.R. § 3500.5(b).
9 See 12 U.S.C. § 2601(b).
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borrowers and eliminating unnecessary costs due to kickbacks and referral fees, and
whether the residential purchase and loan closing process is as user-friendly as it was
designed to be pursuant to RESPA's terms and that of Regulation X. Part II
specifically will focus on the disclosures that are required to be provided to a
borrower during the loan application and closing process.' 0 It will analyze whether
such disclosures are truly meaningful to the average borrower of a federally related
mortgage loan on a residential property. Part III will discuss the form of kickbacks
and referral fees that RESPA was designed to eliminate, how the courts have
interpreted and applied this section of the law, and the Department of Housing and
Urban Development's (HUD) position on these fees." The status of federal RESPA
reform is addressed in Part IV of this article.' 2 Finally, Part V concludes with
comments recommending changes to RESPA.

II. ADVANCED DISCLOSURE OF CLOSING COSTS TO BORROWERS

In order to provide disclosure of settlement charges to federally related
mortgage loan borrowers, Regulation X requires that lenders or mortgage brokers
deliver to borrowers two documents: 1) a good faith estimate; 3 and 2) a Special
Information Booklet.' 4 In addition, the settlement agent must deliver to the borrower
a HUD-1 Settlement Statement."5

A. Good Faith Estimate

Within three business days after receiving an application for a federally
related mortgage loan, a mortgage broker or lender must deliver to the borrower a
good faith estimate.' 6 This document is basically a disclosure, in dollar amounts, of
an estimate of the charges a borrower will probably incur at closing.'7 The estimate
is based upon what is customarily charged in the locality of the mortgaged
property.' 8 The good faith estimate must include those charges that will appear in
section L of the HUD- 1 Settlement Statement' 9 and any other costs the borrower is
likely to pay based on standard practice in the community of the mortgaged
property.

Appendix C to Regulation X gives a "suggested" form of the good faith
estimate that a lender may use.2' This sample form requires the lender or mortgage
broker to provide his or her name at the top. 22 Two paragraphs of information follow
explaining to the borrower that the good faith estimate includes only estimates of

10 See infra notes 13-69 and accompanying text.
12 See infra notes 70-130 and accompanying text.
12 See infra notes 131-51 and accompanying text.
13 See 24 C.F.R. § 3500.7(a). If a loan application is received by a mortgage broker, then the
mortgage broker is required to provide the good faith estimate. See id. at § 3500.7(b).
14 See id. at § 3500.6(a).
is See id. at § 3500.8(a).
16 See 24 C.F.R. § 3500.7(a), (b). If, within the three-day period, a lender rejects a borrower's
application for a federally related mortgage loan, then the lender does not need to provide a good faith
estimate. See id. at § 3500.7(a)(1).
17 See id. at § 3500.7(a), (c).
is See id. at § 3500.7(cX2).
19 For a discussion of the HUD-1 Settlement Statement, see infra Part II.C.
20 See 24 C.F.R. § 3500.7(c).
21 See 24 C.F.R. app. C at 297-98. For a reproduction of these pages, see infra Appendix A.
22 See id. at 298 n.1.

[Vol. 24:68
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charges likely to be incurred at closing and that actual charges may be greater or
lesser than the amount listed.23 In addition, it explains that each charge has a line
number by it corresponding to the line number where that same charge will be
located on the HUD-1 Settlement Statement the borrower will receive at the closing
of the loan transaction.24 After those charges are listed, the sample form advises the
borrower that additional information is located in the Special Information Booklet25

to be provided by the lender or mortgage broker. 26

The question, then, is whether 24 C.F.R. § 3500.7 and its-accompanying
Appendix C help accomplish RESPA's goal of truly giving advance disclosure of
settlement charges to a borrower. Is the borrower given sufficient notice of charges
to allow the borrower to negotiate the costs of some of those charges and better
prepare for the full cost of the closing?27 The answer seems to be negative.

First, the good faith estimate is only an estimate.28 It does not really include
other possible charges and hidden costs, such as settlement agent courier charges and
other miscellaneous charges. Thus, for instance, a borrower's good faith estimate
may reflect $175.00 as the estimated costs of the settlement fee payable to the title
insurer; however, the title insurer that actually conducts the closing charges $300.00
for that particular item.29 The borrower may not be aware of the cost differences
between title insurers and unwittingly end up paying the higher charge for the same
service.

30

The good faith estimate itself does not explain the costs. The document
only identifies the charges by name and amount, e.g., "appraisal fee" - $275.00.3" So,
for instance, a good faith estimate may reflect an amount for funds that will be
collected at closing to be held in escrow for the payment of hazard insurance on the
property. The amount collected depends on the amount the borrower ultimately pays
prior to closing for one-year current insurance on the property, then prorated on a
monthly basis. Most borrowers do not understand that, although they have already
paid for this insurance, the reserve is taken as a prepayment for the following year's
insurance coverage; 32 the good faith estimate itself does not 'explain this to the
borrower.

In addition, the employees of the mortgage brokers and lenders do not
always explain the costs properly. The lender or mortgage broker's interest is in

23 See id. at 297-98.
24" See id.
2S For a discussion of the Special Information Booklet, see infra Part lI.B.
26 See 24 C.F.R. § 3500.7(a) app. C.
27 See Ann vom Eigen, Proposed RESPA/TILA Changes - The Lawyer's Role in Residential Real
Estate Closings, PROBATE & PROPERTY, Jan.-Feb. 1999, at 34. "The creditor community has contended
that consumers are often surprised at closing by the amount of funds that they are required to bring to the
closing table." Id.
28 See id. at 36. "Some creditors are more accurate than others." Id.
29 See, e.g., US. Dep't of Housing & Urban Dev. & Fed. Reserve Bd., J. Rep. to Cong.

Concerning Reform to the Truth in Lending Act and the Real Estate Settlement Procedures Act, at 31 n.54
(1998)(hereinafter Report). This report can be found at http://www.bog.frb.fed.us/boarddocs/
RptCongress/tila.pdf.
30 See vom Eigen, supra note 24, at 36. "[E]stimates can significantly differ from actual
settlement costs." Id.
31 See, e.g., Appendix B infra.
32 "The issue of escrow reserves is one of the most complicated for borrowers to understand

Many times there is also a discrepancy between the estimated escrow amount listed on the good faith
estimate and the actual reserve amounts charged at closing." Interview with Carmen Ferreira, Esq.,
President, York Title Co. (Nov. 19, 1999).
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processing the loan; he or she does not necessarily represent the borrower3 3 and thus
does not focus on the borrower's interest in understanding the process - still leaving
the borrower confused and dissatisfied.

B. Special Information Booklet

A solution to the insufficiency of full disclosure in the good faith estimate is
found in Regulition X's requirement that mortgage brokers or lenders deliver to a
borrower a Special Information Booklet.34 This booklet must likewise be delivered
within three days after receipt of a loan application. 35

The booklet, entitled "Buying Your Home: Settlement Costs & Helpful
Information" and the form of which is published in the Federal Register,36 is
designed to "help persons... better... understand the nature and costs of settlement
services. 37 RESPA requires that the booklet include information concerning:

(1) a description and explanation of the nature and purpose of...
cost[s] incident to a real estate settlement;
(2) an explanation and sample of the [HUD-1 Settlement
Statement];
(3) a description and explanation of the nature and purposes of
escrow accounts...;
(4) an explanation of the choices available to buyers .. . in
selecting persons to provide necessary services incident to [the
closing]; and
(5) an explanation of the unfair practices and unreasonable or
unnecessary charges to be avoided by the [borrower] with respect

38to [the closing].

In fact, it is a fairly good booklet that seems to meet the aforementioned
goals. The current version of the special information booklet is quite thorough. It
includes a Table of Contents outlining all topics covered in the booklet.39 Part I of
the booklet is an "Introduction" briefly describing RESPA.40 Part II, "Buying &
Financing a Home," describes the process a borrower endures when purchasing a
home, applying for a loan and subsequently closing on the transaction. It includes
advice on such things as "role of the real estate broker,"' "selecting an attorney,"
"terms of the agreement of sale," and "shopping for a loan.",41 It also addresses home
buyer's rights while the loan application is processed. The booklet discusses, among

33 See Michael P. Schiff, Mortgage Brokers and Yield Spread Premiums: Legitimate Fees or
Illegal Kickbacks?, 72 FLA. BAR J. 55 (1988). "[M]any borrowers don't seek independent legal advice...
incorrectly assuming that the mortgage broker or title company's attorney represents them." Id.
34 See 24 C.F. R. § 3500.6. See also 12 U.S.C. § 2604(d).
35 See id. If, within the three-day period, a lender rejects a borrower's application for a federally
related mortgage loan, then the lender does not need to provide the Special Information Booklet. See id.
36 See Real Estate Settlement Procedures Act; Notice of Revision of Special Information Booklet,
62 Fed. Reg. 31982-32011 (June I1, 1997).
37 12 U.S.C. § 2604(a).
39 Id. at § 2604(b).
39" See 62 Fed. Reg. at 31985.
40 See id. at 31986.
41 Id. at 31987-93.

[Vol. 24:68
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other things, "RESPA disclosures,' 42 "RESPA protection against illegal referral
fees, 43 and "[the] right to file complaints."44 Part III of the booklet focuses on
"settlement costs."'4 This part includes a copy of the HUD-1 Settlement Statement
and an explanation of all the items listed on the HUD- I Settlement Statement.46 That
section of the booklet should take some of the mystery out of the good faith estimate
because it describes charges that are listed47 without any explanation in the good
faith estimate given by the lender or mortgage broker.48 However, even though the
Special Information Booklet provides much more information than the good faith
estimate, there are some problems associated with the booklet.

First, even though it describes charges related to a closing, it only fully
explains those that are pre-printed on the HUD-1 Settlement Statement. 49 For
instance, in Appendix C - Sample Form of Good Faith Estimate, there is an item
listed as a "tax related service fee."50 Appendix C notes that if this fee is to be
charged then it would be added to a "blank line in [the] 800 Section [of the HUD- 1
Settlement Statement].,'5 Thus, because it is not a cost that is found on the pre-
printed HUD-1 Settlement Statement, it is not an item explicitly addressed in the
special information booklet.5 2

Regulation X does recognize that some charges assessed against a borrower
may be regional, "based upon common practice in the locality of the mortgaged
property."5  For instance, the "tax related service fee" may be a cost customarily
assessed in Miami-Dade County, Florida, but not in another area of the country and
thus is not necessarily a charge incidental to all closings. Nevertheless, the booklet
can be improved upon to be more comprehensive and include such regional costs, at
least those most commonly charged throughout the nation.

Second, Regulation X says that the "booklet may be reproduced in any
form," including in any size or type of print, "so long as the book is legible."5 4 So,
technically, a lender or mortgage broker could reproduce the Special Information
Booklet in a manner that does not conduce the average borrower to realize the
importance of the information contained in the booklet and consequently to read it.

42 Id. at 31995-96.
43 See 62 Fed. Reg. at 31998-99.
44 Id. at 31999.
45 See id. at 32000.

See id. at 32008-09.
47 Indeed, in 1997, HUD revised the Special Information Booklet and made it more user friendly,
particularly in the explanation of the charges listed on the HUD-I Settlement Statement. See 52 Fed. Reg.
13566 (Apr. 23, 1987). For instance, in the prior version of the booklet, the term "loan discount" was
defined as follows: "[A] one-time charge used to adjust the yield on the loan to what market conditions
demand. It is used to offset constraints placed on the yield by state or federal regulations." Real Estate
Settlement Procedures Act; Special Information Booklet and Revised HUD-I Settlement Statement, 52
Fed. Reg. at 13566, 13576. Yield? Market conditions? In the author's opinion, it would seem as if a
borrower would have had to study economics or finance to understand the concept of loan discount as
written in that version of the booklet. Now, the booklet defines the term "loan discount" in plain English
as "a one-time charge imposed by the lender or broker to lower that rate at which the lender or broker
would otherwise offer the loan to [a borrower]." 62 Fed. Reg. at 32000.' The new booklet defines the
term in a manner that the average borrower will more readily understand.
48 See infra Part I1.A.
49 See 62 Fed. Reg. at 32000.
so See 24 C.F.I § 3500.7 app. C at 297-98.
51 Id. See also infra Part II.C for a discussion of the HUD-I Settlement Statement.
52 See 62 Fed. Reg. at 32000.
53 24 C.F.R. § 3500.7(c)(2).
54 Id. at § 3500.6(c).
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Therefore, Regulation X should be amended to require, at least, a minimum font size
to avoid the "boilerplate" effect.

Third, even though RESPA and Regulation X require that a "lender or
mortgage broker provide the special information booklet" to a potential borrower,5"
that, in fact, does not always happen. 56 In addition, the average borrowers may not,
and probably do not, know that the booklet is available and that lenders are required
to provide them with a copy of it."

One solution to this particular problem may be found in Regulation X itself.
As previously discussed, Appendix C of Regulation X has a suggested form for the
good faith estimate.58 In that sample form of a good faith estimate, there is language
informing the borrower about the booklet.5 Hence, borrowers have been notified
that such a booklet is available. However, this "solution" has some holes. For one
thing, when borrowers receive the good faith estimates, they are so overwhelmed
and preoccupied with the purchase and loan process and with costs listed on the
good faith estimates that they may fail to read the additional print on that document.
Furthermore, a greater problem exists in that Regulation X does not require that
information about the special information booklet be included in the good faith
estimate. Once again, Appendix C is only a "suggested" form.60 Thus, if a lender
produces its own form for providing good estimates, that form may not include any
informational language notifying borrowers that the booklet is available for their
perusal.6'

A simple and feasible solution is to require that good faith estimates include
language about the special information booklet in bold prominent lettering. In
addition, a borrower should be required to sign and date a receipt acknowledging
that they have received the booklet. In that way, borrowers are made aware of the
informational booklets and auditors can ensure that the special information booklets
are properly being delivered to borrowers pursuant to RESPA and Regulation X.

C. HUD-1 Settlement Statement

The last document that borrowers of federally related mortgage loans must
receive is the HUD-1 Settlement Statement.62 The HUD-1 Settlement Statement is
generally given to the borrower at the time of closing.63 There is no true requirement
that it be delivered earlier unless requested by the borrower.64

12 U.S.C. § 2604(d); 24 C.F.R. § 3500.6(a).

56 The author personally knows of one case where neither the mortgage broker nor the lender

provided a booklet to an applicant for a "federally related mortgage loan."
In the situation described above, the borrower was not aware that the lender was required to

deliver to her a booklet nor did she know of its availability.
s9 See 24 C.F.R. § 3500.7(a) app. C. at 297-98.
s9 See id.
60 See id. at § 3500.7(d).
61 See supra note 56 and accompanying text. The lender gave the borrower a good faith estimate
and an application checklist, neither of which mentioned the Special Information Booklet. See infra
Appendix B for a reproduction of the good faith estimate and checklist the lender provided the borrower.
62 See 24 C.F.R. § 3500.10(b). See also 12 U.S.C § 2603.
63 See 12 U.S.C. § 2603(b); 24 C.F.R. § 3500(b). The HUD-I Settlement Statement must be

delivered to the borrower "at or before settlement." Id. However, many times, unless a borrower is
represented by an attorney, the borrower does not see the HUD-l Settlement Statement until the closing
itself. See Report, supra note 26, at 44.
64 See 24 C.F.R. § 3500.10(a). This section, entitled "Inspection one day prior to settlement upon
request by the borrower," states that "the settlement agent shall permit the borrower to inspect the HUD-I

[Vol. 24:68
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The HUD- 1 Settlement Statement sets out all the final costs to be paid by
the borrower plus some costs that have already been prepaid by the borrower, such
as the credit report or hazard insurance. Those items are designated as P.O.C. items
(Paid Outside of Closing).6 5 Nevertheless, there are also some problems encountered
here.

First, because the settlement agent is not required to deliver the HUD-1
Settlement Statement until the closing, the borrower is under stress while reviewing
and learning of these costs at the last minute at the closing table.6 Note that many
borrowers are not represented by attorneys because they either cannot afford one, do
not realize what problems may occur during closing, or mistakenly think that the
lender's settlement agent represents them.67 If the information booklet has not been
delivered, then the charges listed on the HUD-1 Settlement Statement are still
incomprehensible to the borrower who, if not represented by an attorney, may not
realize that many of these charges could have been avoided or negotiated at a better
cost. As stated before, even though there is a settlement agent processing the
closing, that agent does not necessarily represent the borrower.6 8 If the settlement
agent is not the borrower's attorney, then the agent just relies on the charge amounts
provided by the lender and incorporates such figures into the HUD- 1 Settlement
Statement.69 Thus, no one is truly looking out for the borrower, unless the settlement
agent is also the borrower's attorney.

Once again, the best and most cost-feasible solution to this dilemma is to
include on the good faith estimate a notification to the borrower, in bold print, about
the availability of the special information booklet and the right to inspect the HUD- I
Settlement Statement prior to closing. Because the booklet explains the HUD- 1
Settlement Statement and includes a copy of it, borrowers will have an opportunity
to prepare for and understand the closing process.

III. ELIMINATION OF CERTAIN KICKBACKS AND REFERRAL FEES

As mentioned above, one of the purposes of RESPA is to prevent.kickbacks
and referrals, which theoretically increase costs to borrowers.7 ° Payments of fees
related to closing transactions can occur under many circumstances: attorney
referrals to other attorneys, attorney referrals to title companies, mortgage broker
referrals to mortgage lenders, real estate broker referrals to attorneys, real estate
broker referrals to lenders, and so on and so forth.7'

Generally, fees may only be paid to a firm or person for services actually

during the business day immediately proceeding settlement." Id. (emphasis added.) However, few
borrowers know that this right exists. See Report, supra note 26, at 43.
65 See 24 C.F.R. § 3500.7 app. A. at 285-87. See infra Appendix C for a reproduction of the

HUD-l Settlement Statement.
6 See Schiff, supra note 33, at 55.
67 See id.
6S See id.
69 "Oftentimes figures are received too late to substantially modify them; sometimes lenders do
not give the settlement agent any figures until the day of closing. The borrower is then pressured to
close." Interview with Carmen Ferreira, Esq., President, York Title Co. (Nov. 19, 1999).
70 See 12 U.S.C. § 2601(bX2); See also Real Estate Settlement Procedures Act (RESPA):
Disclosure of Fees Paid to Mortgage Brokers (Retail Lenders), and Notice of Consideration of Negotiated
Rulemaking, 60 Fed. Reg. 47650, 47650 (Sept. 13, 1995); Real Estate Settlement Procedures Act
(RESPA) Statement of Policy 1999-1 Regarding Lender Payments to Mortgage Brokers, 64 Fed. Reg
10080, 10081 n.2 (Mar. 1, 1999).
71 See, e.g., 24 C.F.R pt. 3500 app. B. at 294-97.
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rendered by that firm or person.72 For example, if an attorney routinely reviews his
client's title commitments, but the examination and clearance of title objections is
handled by another title agent or title company, the attorney cannot receive *a
percentage of the premium charged for the title policy. 73 In order to receive a part of
the premium, the attorney must perform "core" title agent services for which he
assumes liability.7 4 Otherwise, a payment of the premium would be illegal under
Regulation X. 75

The most recent controversy related to kickbacks and referrals concerns
"yield spread premiums" between mortgage brokers and lenders.76 Typically, a
lender has a "par rate," which is the lowest interest rate at which it will loan money
without charging discount points.77 If a mortgage broker brings in a borrower at a
rate above par, then the lender compensates the broker a portion of the increased
interest the lender will receive for the higher rate loan. This compensation is
considered a "yield spread premium. 78

Even though the "yield spread premium" must be disclosed in the HUD- 1
Settlement Statement, 9 much litigation has been instituted regarding whether that
payment of the premium constitutes a violation of § 8 of RESPA, which prohibits
agent kickbacks and referrals.80 The basis for the suits has been that brokers are
"pushing" higher rate loans rather than finding the lowest rate possible for the
borrower, thereby increasing costs to borrowers, which goes against the intent of
RESPA.

8 1

Federal district courts ruling on this issue have conflicting views regarding
whether these payments are illegal under the RESPA.8 2 In Mentecki v. Saxon
Mortgage, Inc., the district court concluded that "yield spread premiums"
contravened RESPA's prohibition against kickbacks and referrals.'3 The court
stated:

[T]he payment of a yield spread premium is a referral prohibited
by 12 U.S.C. § 2607(a). By their very nature, yield spread
premiums are not compensation given for services actually
performed by the broker. The reality of the transaction is that the

72 See 12 U.S.C. § 2607 (b). See also 24 C.F.R. § 3500.14(c).
73 See 24 C.F.R. § 3500.14(g)(3). See also 24 C.F.R. pt. 3500 app. B, illus. 4; Lawyers Title Ins.
Corp., Florida Underwriting/Legal Bulletin No. 92-23 (1992); RESPA Statement of Policy, 64 Fed. Reg.
at 10082 n.3.
74 See 24 C.F.R. § 3500 app. B, illus. 4
75 See id.
76 See 64 Fed. Reg. at 10080-81. At least one-half of residential loans today are obtained through
mortgage brokers. See id. at 10080.
77 See, e.g., Barbosa v. Target Mortgage Corp_, 968 F. Supp. 1548, 1552 (S.D. Fla. 1997);
Culpepper v. Inland Mortgage Corp., 132 F.3d 692, 694 (1 d' Cir. 1998).
78 See, e.g., Barbosa, 968 F. Supp. at 1552.
79 See 24 C.F.R. Part 3500 app. B, illus. 12.
so See 64 Fed. Reg. at 10080; Real Estate Settlement Procedures Act (RESPA) Disclosure of Fees
Paid to Mortgage Brokers; Proposed Rule and Notice of Proposed Information Collection Requirements,
62 Fed. Reg. 53912, 53913 (to be codified at 24 C.F.R. pt. 3500) (proposed Oct. 16, 1997), See also
Kenneth Harney, HUD Drafting Policy on Charges by Loan Brokers, MIAMI HERALD, Feb. 28, 1999, at
9H; Alan S. Kaplinsky, Residential Mortgage Litigation: Overview of Loan Broker Compensation
Litigation, 989 CORP. L. & PRACTICE HANDBOOK SERIES (PLI) 411, 453 (Apr. 1997)..
81 See 64 Fed. Reg. at 10081.
s2 See 62 Fed. Reg. at 53913.
s3 See Mentecki v. Saxon Mortgage, Inc., 1997 WL 45088 at *4 (E.D. Va.'Jan. 10, 1997)
(hereinafter Mentecki 1).
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broker benefits by payment of the premium, the lender benefits by
obtaining a higher than par loan, and the borrower pays. Quite
simply, the premium rewards the broker for referring the above-
par loan."
Yet, in Culpepper v. Inland Mortgage Corp., decided the same month as

Mentecki, and in Barbosa v. Target Mortgage Corp., the court ruled otherwise. In
Culpepper, two borrowers had employed the services of a mortgage broker to obtain
a federally related mortgage loan. s The mortgage broker informed the borrowers

86that they could obtain the loan from a certain lender at a 7.5% interest rate. The
borrowers were unaware that, in fact, the "par rate" at which that lender would have
given that same loan to them was 7.25%.87 At closing, the borrowers paid the
mortgage broker a fee for helping them with the loan.88 The lender, however, also
paid the broker a "yield spread premium" in the amount of $1,263.61 for bringing in
a loan to the lender at the higher interest rate.89 The borrowers then sued, challenging
the legality of the yield spread premium under RESPA's prohibition against
kickbacks and referral fees.' The Culpepper court stated that the yield spread
premium was the fair market value paid by the lender to the mortgage broker for
creating a loan and then selling it to the lender. Thus, the "yield spread premium"
was a payment for goods as permitted under 12 U.S.C. § 2607(c)(2).9 I

Likewise, in Barbosa, the court found that a "yield spread premium" was
legal. In that case, the borrowers had approached the mortgage broker, but decided
to look for another broker or lender after 'discussing the broker's fees.92 After being
denied by another lender, the borrowers returned to the original mortgage broker.9

The borrowers applied for a loan at an 8.75% rate, but closed at 9.5%.94 At the
closing, the HUD-1 Settlement Statement reflected feespaid by the borrower to the
mortgage broker plus a "yield spread premium" paid by the lender to the broker.95

The borrowers sued stating that the "yield spread premium" was a referral fee and a
split fee between the lender and broker, both of which are prohibited by RESPA.96

The court first applied Culpepper and determined that the payment was not
an illegal referral fee under RESPA.9 The court then held that since the borrowers

84 Id. In deciding a later Motion for Reconsideration, the Mentecki court stated that it had not
reached a final decision on whether yield spread premiums are prohibited under RESPA. See Mentecki v.
Saxon Mortgage, Inc.,, 1997 WL 1403831 at 01 (E.D. Va. Feb. 7, 1997) (hereinafter Mentecki 11). The
court noted that "whether the payment by a lender to a broker of a yield spread premium violates 12
U.S.C. § 2607 involves a controlling question of law as to which there is substantial ground for difference
of opinion." Id.
85 See Culpepper v. Inland Mortage Corp., 953 F. Supp. 367, 370 (N.D. Ala. 1997) (hereinafter
Culpepper 1).
86 See Culpepper v. Inland Mortage Corp., 132 F.3d 692, 694 (1 Ph Cir. 1998) (hereinafter
Culpepper 17).
87 See id.
88 See Culpepper 1, 953 F. Supp. at 370.
89 See id. Had the mortgage broker quoted the borrowers the rate of 7.25%, the lender would still
have paid the mortgage broker a yield spread premium, but in the much lesser amount of $97.20. See
Culpepper I1, 132 F.3d at 694.
90 See Culpepper 1, 953 F. Supp. at 368.
91 See id. at 372.
92 See Barbosa, 968 F. Supp. at 1551.
93 See id.
94 See id. at 1551-52.
95 See id.
9 See Barbosa, 968 F. Supp. at 1552.
9f" See id. at 155657.
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had an opportunity to shop around for another broker/lender and agreed to the
broker's fees for service in originating the loan the payment was not an illegal split
fee because it was a reasonable payment under RESPA, arrived at through arms'
length bargaining between the parties.98

In view of these problems, in late 1997, HUD proposed a new rule which
would require mortgage brokers to provide borrowers with a "mortgage broker
contract."" This contract would inform borrowers of the total fees the. broker will
likely receive, including any "yield spread premiums," and indicate the nature of the
relationship between the borrower and broker; for example, whether or not the
mortgage broker represents the borrower.1'° In addition, the contract includes a list
of borrowers' rights informing the borrower that, among other things, the borrower
may "shop for the best loan," request a good faith estimate, and receive a special
information booklet.'0 ' Those brokers that use the mortgage broker contract would
have a "safe harbor" from attacks concerning their fees, so long as the mortgage
broker met certain requirements. HUD would then presume that the charges were
legal. 'O2

To fall within the safe harbor provisions, the mortgage broker and borrower
first have to execute a mortgage broker contract for each loan. 03 Next, the broker is
required to perform services in accordance with the terms of that contract. 0 4 Then,
the broker has to disclose closing fees on the good faith estimate and HUD, pursuant
to the provisions of Regulation X.105 Lastly, brokers must abide by any applicable
State licensing'or registration requirements.°)

The presumption of legality, however, can be rebutted if the fees paid to the
broker do not pass a reasonableness test as yet to be developed by HUD.1 7 The test
would presumably allow borrowers, lenders, and brokers to determine whether the
compensation paid to the broker in fact does pass muster. 08 Nevertheless, this rule
has not yet been promulgated and is still pending.

Thereafter, in January 1998, in the first federal appellate case to address the
issue, the Eleventh Circuit held in Culpepper that a "yield spread premium" was
illegal. 0 9 The Culpepper court inquired as to whether the "yield spread premium"
was a prohibited referral under 12 U.S.C. § 2607(a). The court noted that the
payment was in fact a referral fee because the mortgage broker and lender had an
arrangement whereby the mortgage broker would place loans with the lender.
Hence, when the mortgage broker accepted the yield spread premium, it received a
referral fee for doing so. The court then considered whether the payment to the
mortgage broker fell under the exemption under 12 U.S.C. § 2607(c) which permits
such payments for goods or services provided. The court determined that it was not

9a See id. at 1558-59.

See 62 Fed. Reg. at 53913. For a copy of the proposed "Mortgage Broker Contract," see id. at
53927-28.
too See id. at 53927.
101 See id. at 53928.
102 See 62 Fed. Reg. at 53921.
103 See id. at 53921-22.
104 See id. at 53922.
05 See id. at 53922.

106 See 62 Fed. Reg. at 53923.
107 See id. at 53913.
10 See id.
109 See Culpepper 11, 132 F.3d at 697. There are no reported federal appellate court cases dealing
directly with this issue other than Culpepper 1. See id. at 695.
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-for a payment of goods because the mortgage broker did not own the loan at any
time. "0 The loan was a "table funded loan" wherein the lender advanced funds to the
mortgage broker and the mortgage broker contemporaneously assigned the loan to
the lender."' Thus, the court reached its decision based on the facts of this particular
case. 12 Because the court found that the mortgage broker and lender had an ongoing
relationship and because the loan was a "table funded" loan, the payment of this
particular "yield spread premium" was illegal under RESPA.1 3

The Eleventh Circuit later clarified its decision in Culpepper. On a petition
for rehearing, which was denied, the court stated that a "yield spread premium" may
be lawful in certain circumstances." 4 It reiterated, however, that it decided
Culpepper on its particular facts involving a "table funded" loan." 5

Nevertheless, in 1998, an appropriations bill was passed requiring HUD to
clarify its position concerning payments by lenders to mortgage brokers, including
"yield spread premiums." 16 Consequently, HUD issued its "Statement of Policy...
Regarding Lender Payments to Mortgage Brokers" in 1999.17 In its policy
statement, HUD stated that "yield spread premiums" are not per se illegal. "8 The
policy statement also enunciated a two-step individualized inquiry to determine
whether any such payment is in fact a legal payment under § 8 of RESPA. First, a
determination must be made as to "whether goods or: facilities were actually
furnished or services were actually performed" by the mortgage broker." 9 If so, the
second inquiry is "whether the payments are reasonably related" to those goods or
services. In making this two-step analysis, HUD directed that, whether paid by the
borrower or the lender, the broker's total compensation should be examined.' 2' HUD
referred to a letter it sent to the Independent Bankers Association of America as a
guidepost in identifying services that mortgagors may perform and thus be
compensated for. Some of those services include such things as completing a
borrower's loan application, ordering verifications of employment and appraisals,
providing good faith estimates, and maintaining regular contact with the borrower. 22

The reasonableness of the compensation depends on the number and types of goods
and services performed and the standard charged in the locality of the mortgage
property.1' 3 In addition, the policy statement directed that all such fees must be
clearly explained, without any co'de-like abbreviations. 24

One month after HUD issued its Policy Statement, the court in Schmitz v.
Aegis Mortgage Corp. explained the application of the Policy Statement in view of
the earlier Culpepper holdings.' 25 The Aegis court stated that the Policy Statement's

110 See id. at 696.
III See id. at 695.
112 See Culpepper 1I, 132 F.3d at 697.
113 See id.
14 See Culpepper v. Inland Mortgage Corp., 144 F.3d 717, 718 (11 Cir. 1998) (hereinafter
Culpepper III).
Its See id.
116 See 64 Fed. Reg. at 10080.
117 Id.
Its See id. at 10084.
119 Id.
120 64 Fed. Reg. at 10084.
121 See id.
122 See id. at 10085.
123 See id.
124 See 64 Fed. Reg. at 10086.
125 See Schmitz v. Aegis Mortgage Corp., 48 F. Supp.2d 877 (D. Minn. 1999).
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two-part test was less stringent than that expounded in Culpepper. The court noted
that the first step in Culpepper is to determine whether the payment of a "yield
spread premium" is directly linked to a particular good or service provided by a
mortgage broker. The Aegis court found this step to be a burden so onerous that
defendants would not ordinarily be able to proceed to the second step.126 Instead, the
court stated that HUD's test only requires evidence that a mortgage broker has
actually provided goods or services connected to the loan. 27

In Levine v. North America Mortgage, the Federal District Court for
Minnesota applied Aegis and further noted that deference must be given to HUD's
Policy Statement, as it is not an "irrational, arbitrary, or manifestly contrary"

interpretation of RESPA. s28 Other courts have followed this line of reasoning. 29

However, the Eleventh Circuit continues to adhere to the Culpepper test.130

IV. CURRENT RESPA REFORM PROPOSALS

Pursuant to a Congressional directive,"' HUD and the Federal Reserve
Board issued a joint report recommending certain changes to RESPA. 132 Both
entities recognized that consumers need to be better informed of the costs related to
their mortgage loans.133 Thus, they recommended that lenders and mortgage brokers
give mortgage consumers either (a) a guarantee of the closing costs of the loan, or
(b) a more accurate good faith estimate.

Under the guaranteed cost approach, a lender or mortgage broker could
package the services associated and charge one fee for all such services. The
expectation is that costs may be lowered because the creditors could arrange for
volume discounts for such services. 134 In addition, the report recommended
providing an exemption under § 8 of RESPA for fees paid pursuant to arrangements
made for a guaranteed cost package, 13 The prohibition against payment of purely
referral fees, however, would continue.136

Under the second approach, a creditor would more accurately reflect
closing costs on the good faith estimate. If the final costs exceeded the estimated
costs by a certain margin, "based on a percentage of the total estimated closing

126 See id. at 881.
127 See id. at 882.
128 Levine v. North America Mortgage, 188 F.R.D. 320, 328 (D. Minn. 1999).
129 See, e.g., In re Old Kent Mortgage Co. Yield Spread Premium Litigation, 191 F.R.D. 155, 160

(D. Minn. 2000); Potchin v. Prudential Home Mortgage Co., Inc., 1999 WL 1814612, at *6 (E.D.N.Y.
1999); Golon v. Ohio Say. Bank, 1999 WL 965593, at *6 (N.D. II. 1999); Hamilton v. North American
Mortgage Co., 1999 WL 33117170, at *6-7 (D. Me. 1999).
130 See Heimmermann v. First Union Mortgage Corp., 188 F.R.D. 403, 406 (N.D. Ala. 1999);
Briggs v. Countrywide Funding Corp., 188 F.R.D. 645, 649 n.5 (M.D. Ala. 1999); Culpepper v. Inland
Mortgage Corp., 1999 WL 1135127, at 01 (N.D. Ala. July 20, 1999) (hereinafter Culpepper I).
131 Omnibus Consolidated Appropriations Act of 1997, Pub. L. No. 104-208, 110 Stat. 3009.
132 See generally Report, supra note 26. The Report also proposed changes to the Truth in

Lending Act found in 15 U.S.C. § 1601. See id.
133 See id. at 20.
134 See id. at 21. For instance, a lender could contract with an appraiser to charge a certain amount
for each appraisal completed within the contractual period. See Report, supra note 26, at 23. Nevertheless,
HUD and the Board realize that smaller mortgage firms may not be able to negotiate such volume
discount arrangements and thus not be as competitive. See id. at 22.
135 See id. at 33.
136 See id. "For example, a realtor could not receive a fee for referring a consumer to a packager."
Report, supra note 26.

[Vol. 24:68



RESPA - QUESTIONING us EFFECTVENESS

costs," the creditor would then be penalized. 37 However, a lender would not be
penalized if the costs increased due to a consumer's choicel of a service provider or
because of necessary changes to the loan. Under this method, consumers would
receive a more reliable good faith estimate 139 and the concem whether smaller
lenders and mortgage brokers could otherwise provide competitive loan packages
would be eliminated.

40

In addition, HUD and the Federal Reserve Board recommended that
mortgage consumers receive loan closing information earlier than currently required
under RESPA.' 4

1 The report suggested providing the special information booklet
upon application for the loan, rather than within the three-day period. 4 In addition,
those providing a guaranteed cost package would disclose the cost during the initial
contact with the loan consumer, 4 or at least as early as the creditor's technology
would permit.'" Lastly, consumers would receive an accurate copy of the HUD-1
Settlement Statement three days prior to closing, rather than on the closing date.14 5 If
any changes occur thereafter, redisclosure is required with an additional three-day
waiting period for the loan to close. 14

Nevertheless, no legislation has as yet been enacted pursuant to the joint
report. However, on April 6, 2000, a bill was introduced into the House of
Representatives providing protection for "especially vulnerable consumers."' 47

Entitled "Consumer Mortgage Protection Act of 2000," the act would, inter alia,
effect some minor changes to RESPA.14 9 The act, if enacted, would require the
special information booklet to contain an explanation of compensation payable to a
mortgage broker, whether payable by the borrower or lender. 1 It further requires
that the good faith estimate include costs "likely to be imposed directly upon the
borrower" rather than only those the "borrower is likely to incur."' 5° It also clarifies
that the HUD- I Settlement Statement must include charges directly imposed upon a
borrower, whether paid outside of closing or otherwise.'5 ' But the bill goes no
further to advance the recommendations set forth in the joint report issued by HUD
and the Federal Reserve Board.

V. CONCLUSION

As a real estate practitioner with several years experience explaining
settlement closing costs to borrowers, I realize that RESPA has somewhat failed in
its attempt to provide consumers with information concerning the nature of
settlements. The average borrower, some of who include practicing attorneys, do not
fully comprehend the closing procedure. The information provided to the borrower

137 Id. at 31.
13 See id.
139 See id.
140 See Report, supra note 29, at 32.
:4 See generally, id. at 39-44.
142 See id. at 39.
'43 See id. at 40-41.
14 See Report, supra note 29, at 41.
14 See id. at 44.
146 See id.
147 See H.R. 4213, 106' Cong. (2d session 2000).
148 See id.

See id.

eSO d.151 See H.R. 4213.
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is still written in an incomprehensible code-like manner. Thus, the average borrower
does not usually fully understand all the costs assessed on the HUD-1 Settlement
Statement. Therefore, it appears that RESPA needs to be improved upon to take the
"mystery" out of a closing for these borrowers.

In its policy statement, HUD notes that RESPA reform in line with the
recommendations in its joint report with the Federal Reserve Board "is the most
effective way to resolve" certain difficulties with RESPA.15 2 The author agrees with
HUD. In addition, the special information booklet should contain an explanation of
those charges that, although regional, are most common throughout the nation. In
the alternative, lenders or mortgage brokers should be required to provide an
explanation of charges that do not appear in the special information booklet but are
listed on the good faith estimate as a charge within that particular region.
Additionally, the lenders and mortgage brokers should obtain the consumer's
signature verifying that the special information booklet and good faith estimates
have been received on a timely basis and that all costs have been explained. These
safeguards would help ensure that consumers are receiving proper disclosures
pursuant to RESPA.

152 64 Fed. Reg. at 10080.
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Appendix A

Appendix C - Sample Form of Good Faith Estimate

(Name of Lefider] (FN1]
The information provided below reflects estimates of the

charges which you are likely to incur at the settlement of your
loan. The fees listed are estimates - the actual charges may
be more or less. Your transaction may not involve a fee for
every item listed.

The numbers listed beside the estimates generally
correspond to the numbered lines contained in the HUD-I or
HUD-lA settlement statement that you will be receiving at
settlement. The HUD-1 or HUD-lA settlement statement will show
you the actual cost for items paid at settlement.

Item [FN2] HUD-l or HUD-lA

Loan origination fee .....
Loan discount fee ........
Appraisal fee ............
Credit report ............
Inspection fee ...........
Mortgage broker fee ......

CLO access fee ...........

Tax related service fee ..

Interest for [X]
days at $_ per day ... 901

Mortgage insurance
premium ................. 902

Hazard insurance
premiums ................ 903

Reserves [FN3] ............ 1000-
Settlement fee ............ 1101
Abstract or title search .. 1102
Title examination ......... 1103
Document preparation fee .. 1105
Attorney's fee ............ 1107
Title insurance ........... 1108
Recording fees ............ 1201
City/County tax stamps .... 1202
State tax ................. 1203
Survey .................... 1301
Pest inspection ........... 1302
[Other fees--list here] .........

Amount or range

801 ................ $
802 ............... $

* 803 ............... $
804 ............... $
805 ................ $
[Use blank line in
800 Section] .... $

(Use blank line in
800 Section] .... $

(Use blank line in
800 Section) ... $

..............
1005 .........
..............
..............
..............
..............
..............
..............
..............
..............
..............
..............
..............

$
$

$
$
$
$
$
$
$
$
$
$
$

Applicant

2000]
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Date

Authorized Official

These estimates are provided pursuant to the Real Estate
Settlement Procedures Act of 1974, as amended (RESPA).
Additional information can be found in the HUD Special
Information Booklet, which is to be provided to you by your
mortgage broker or lender, if your application is to purchase
residential real property and the Lender will take a first lien
on the property.

Footnotes

(FN1] The name of the lender shall be placed at the top of the
form. Additional information identifying the loan application
and property may appear at the bottom of the form or on a
separate page. Exception: If the disclosure is being made by
a mortgage broker who is not an exclusive agent of the lender,
the lender's name will not appear at the top of the form, but
the following legend must appear:

(FN2] Items for which there is estimated to be no charge to
the borrower are not required to be listed. Any additional
items for which there is estimated to be a charge to the
borrower shall be listed if required on the HUD-l.

[FN3] As an alternative to using aggregate accounting with no
more than a two-month cushion, the estimate may be obtained by
using single-item accounting with no more than a one-month
cushion.
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