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Abstract

The thesis aims to explore the effectiveness of international cooperation to combat transnational
organized wildlife crime by analysing some lessons learned from two specific initiatives in Asia: the
Association of Southeast Asian Nations’ Wildlife Enforcement Network (ASEAN-WEN) and the Border
Liaison Office (BLO) Mechanism. However, both exploring and measuring effectiveness are part of a

difficult puzzle.

To fit all the pieces of the puzzle together, the research explores the international framework within
which the illegal wildlife trade is combated as well as the role of the various actors involved. The
illegal wildlife trade is then examined as a transnational organized crime. This is followed by an
analysis of the emergence of new structures or initiatives developed to facilitate cooperation and
coordination to combat the illegal wildlife trade in Asia, and Southeast Asia in particular. The
research provides a process evaluation of the initiatives on the illegal wildlife trade and cross-border
cooperation and is grounded on findings which are constructed around themes identified based on

available literature and perceptions of participants involved in the initiatives.

The thesis provides an in-depth analysis of two existing efforts in Asia and attempts to measure their
effectiveness as organisations, though it is not possible to undertake an outcome evaluation. It also
identifies ways to strengthen both the effectiveness of efforts and the way one could analyse or
measure their effectiveness. This includes exploring the challenges of cooperation and the various
actors involved; considerations on wildlife crime as a serious transnational crime and combating it
through platforms for cooperation, and; exploring and measuring the effectiveness of the different
initiatives in a process evaluation. Given the pervasive role of corruption, some reflections on this
important matter are included. The thesis concludes with some thoughts for future research and
engagement for the broader research community as well as practitioners or organizations involved

in similar efforts to combat transnational organized wildlife crime.
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Chapter 1: Introduction and Research
Overview

The thesis aims to explore the effectiveness of international cooperation to combat transnational
organized wildlife crime by analysing some lessons learned from two specific initiatives in Asia. How
did the idea come about? What is the focus of the investigation? How it was done? And crucially,
why is it useful? This chapter aims to provide a broad overview to these questions and includes an
initial exploration of the research boundaries and the focus of the research, as well as its usefulness
today (see 1.1 to 1.5 below). The chapter also includes a brief overview of the ensuing chapters of

the thesis (see 1.6 below).

1.1 Research foundations

The initial research concept emerged quintessentially due to the author’s personal interest in
transnational organized crime and my exposure and involvement in a number of projects and
initiatives on transnational organized crime while | was working for the United Nations Office on
Drugs and Crime (UNODC) and the United Nations Environment Programme (UNEP) in their regional

offices in Bangkok, Thailand and later at TRAFFIC Southeast Asia, from 2007 onwards.

In particular, interest was stirred through involvement in two particularly interesting initiatives. The
first was the Border Liaison Office (BLO) Mechanism, which is, in a nutshell, a concept to fuel
informal law-enforcement cooperation across and along borders to combat transnational crime. The
mechanism historically had a focus on drugs but there was an intention to expand it to other
transnational crimes including human smuggling and trafficking as well as environmental crimes
such as wildlife crime. This expansion started roughly around 2010 with the implementation of a
new project to support it. The second was the Association of Southeast Asian Nations (ASEAN)
Wildlife Enforcement Network (WEN) — or ASEAN-WEN in full. This initiative or network emerged in
2005 as an innovative and novel approach to combat wildlife crime in the region (see chapters 4 and

7 for details on both).

Both initiatives were funded by different sources and supported by different organizations including

UN specialized agencies and a number of NGOs. Both had targeted activities, end dates, detailed

8



(sometimes painfully detailed) reporting frameworks, and a number of expectations and targets to
achieve. Neither, however, had at the time really looked at the overall picture (e.g. how effective is

the initiative?) nor had it ever been researched in detail.

Motivated by my supervisors at the time, | started to ask additional questions and found out that
relatively little research with that type of focus existed on transnational organized crime and efforts
to counter it, and in particular on the illegal wildlife trade (an area | was focusing on at the time) in
Asia — and more concretely in Southeast Asia. Research in this field in other regions (notably Europe
and the United States of America as well as in the Caribbean region) exists, but in Asia is limited to a
handful of researchers (at least in the English, Spanish or French languages). Where research existed,
the focus was mostly on specific species traded illegally rather than the overall regional picture and
dynamics of the illegal wildlife trade and the criminal networks involved, which only some
researchers had explored. What is more, virtually no research existed on the specific initiatives. The
only available research - if it can be called that — was project reports (both internal and public) on
the various initiatives written by the different implementing agencies to donors or as part of the

reporting or evaluation process.

A further question | had at the time was: is it business as usual without more research on the
matter? The reality at the time was somewhat complicated. If we look at the Wildlife Enforcement
Network concept, for example, this was a relatively new model in Asia. By all accounts, working
together to combat transnational wildlife crime was supposed to be a good approach and was being
welcomed by countries in the region, and provided an excellent opportunity to bring countries
together to combat the illegal wildlife trade at the regional level. As a new initiative, research on it
was not available. If we look at the cross-border level, the BLOs were considered a ‘flagship
initiative’ in the region according to both UNODC and the countries involved and had been reported
as extremely successful in combating the illegal cross-border trade in narcotics. The expansion of the

mandate to wildlife crime (and other transnational crimes) was, theoretically, an excellent idea.

My interest remained and | believed that further research would be needed to inform future
decisions — and | subsequently embarked into the puzzle that is exploring the effectiveness of

international cooperation to combat transnational organized wildlife crime.



1.2 Focus of the investigation

The aim of the research is, broadly speaking, to examine efforts to counter the illegal wildlife trade
and increase cross-border and international cooperation in Southeast Asia, and to evaluate the
effectiveness of the two specific initiatives highlighted above. It should be noted however that, due
to the limited availability of data, as will be elucidated in ensuing chapters, the original aim of
evaluating the impact of the initiatives was revised into an exploration of how they could become

more effective to contribute towards combating transnational wildlife crime.

In order to do so, a number of questions have been developed to delimit the boundaries of the

research, as well as its aims and objectives. The overall research question is:

e Are border and regional law-enforcement initiatives, such as the BLO mechanism and

ASEAN-WEN, effective in combating transnational organized crime?

The broad nature of the research question requires that one examines its different dimensions (or
sub questions) in order to achieve a full understanding of the specificities and issues involved. These

include:
e What are the patterns of the illegal wildlife trade? (and how organized is it really?)

e Who is tasked with countering transnational wildlife crime? (and what are the roles of the

respective actors involved?)

e What are the policies/initiatives that have been developed as a response in Asia and how do

they work?
e  What is the law-enforcement response?
e s cross-border/international cooperation effective? (and how can it be measured?)

Chiefly, the research is about networks, international law-enforcement cooperation and combating
transnational wildlife crime. Transnational wildlife crime is analysed by establishing how
transnational, organized and criminal it might be, its links to other transnational crimes, and how it
might be best to combat it. Networks are explored as multi-agency initiatives at the regional, sub-
regional or global level that have emerged to assist countries to combat transnational crime by
encouraging them to work together at the national, international, regional and/or sub-regional

levels. International law-enforcement cooperation includes an investigation into how different
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enforcement agencies work together to tackle cross-border or international crimes as well as the
various levels of cooperation that exist, from the political level where decisions are made to the field
level where criminals are arrested. By enforcement, it refers to actions taken by law-enforcement

officers in the field that may lead to a seizure, arrest, prosecution or conviction.

It is also about the effectiveness of international cooperation to combat transnational organized
wildlife crime. Defining effectiveness is however somewhat complicated and, as will be established,
there are a multitude of interrelated issues that need to be considered when examining it. What is
more, the thesis explores the effectiveness of initiatives in a field that is severely under-researched
and where information is rather limited both on the initiatives themselves as well as on ways to
measure their effectiveness. | have in fact, perhaps rather dangerously, not established one single
definition of effectiveness and suggest that it has to be measured using a number of different and
balanced measurements. The main reason is that, as highlighted in later chapters (see in particular
chapters 4 and 8), there are a number of layers that should be taken into consideration, some of
which can be very specific or sometimes difficult or impossible to measure. Different views and
perceptions on effectiveness have therefore been explored throughout the different chapters,
including the effectiveness of environmental regimes (see chapter 2); of international cooperation
and law-enforcement efforts (chapter 4); some practical considerations on effectiveness (chapter 5);
and perceptions of effectiveness and potential definitions and layers of effectiveness suggested by
participants interviewed (chapter 7). | provide a final measurement of the effectiveness of the
initiatives taking into account a broad number of potential indicators in the concluding chapter (see

chapter 8).

1.3 Research blueprint

Once the overall focus of the research had been identified, a detailed and structured work plan for
what | expected to need as well as who | should interview was prepared (see chapter 5 for details).
One of the benefits of working for the organizations directly involved as well as in the initiatives
themselves while | was developing the research idea was that, at the time, | could negotiate and gain
access to materials, the initiatives and those involved from the outset. This proved to be an
invaluable asset and allowed for excellent levels of access to the initiatives, though it was always

important to distinguish the research from my employment.
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Collection of data on the effectiveness of the initiatives on the illegal wildlife trade was made

through:

e Academic research (international law, international environmental law, transnational
policing, transnational organized crime, international politics/policy, international

agreements, international conventions);

e Background research on the selected initiatives/projects;

e Information taken from different activities and events and the implementation of the

different activities by means of attending different workshops, meetings and training events.

Interviews, focus groups or questionnaires were planned for the four different levels of personnel

directly involved in the initiatives:

e Law-enforcement officers (field level/border staff);

e Senior law-enforcement officers (heads or provincial representatives);
e Senior government representatives & network focal points;

e Senior NGO, IGO, UN representatives and academics.

The first phase of research included academic research (on international law, international
environmental law, transnational policing, transnational organized crime, international
politics/policy, international agreements, CITES, etc.) as well as background research on the selected
initiatives and projects. This provided a sound understanding of the background problem and the
different people, groups of people and organizations that are involved in the different initiatives. The
second phase involved gathering information from a number of activities and events of the
initiatives by means of attending different workshops, meetings and training events. This was done
in conjunction with the third, which involved ‘elite’ interviews (see box 5.1, chapter 5), as well as
focus groups or questionnaires for the four different levels of personnel directly involved in the
initiatives (from field level to heads/regional representatives, in addition to representatives from

relevant governmental, intergovernmental, and nongovernmental organizations and academics).

The interviews aimed at a broad representation from the different levels to acquire a deep
understanding of the overall state of affairs as understood by participants. It was agreed that it was
necessary to conduct elite interviews to get a first-hand account from those directly involved in — or
working with or for — the different initiatives. This was determined to be the most effective way to

obtain information and perspectives from those involved.
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The selection of participants for the interviews was done with the following criteria in mind:

e Involvement in activity/initiative;.

e Knowledge of activity/initiative;

e Involvement in efforts to counter wildlife crime or transnational crime;

e Knowledge of wildlife crime or transnational crime;

e Position within the government/initiative/organization (seniority);

e Access to participant and availability/interest of participants to participate in the research;

e Availability of funds to the researcher.

The research started in October 2010. The empirical research was conducted between March and
October 2012 in Thailand, Viet Nam and Cambodia. In numbers (total number of interviews

conducted, hours, people interviewed), the research included:

e Individual interviews: 34 people;

e Focus groups/group interviews: 6 groups

Hence, total interviews/focus groups: 40.

e Total people interviewed (individual): 34 people;

e Total people interviewed (in groups): 34 people;

Hence grand total (participants): 68.

e All interviews recorded: over 50h 50m.

The research therefore provides a snapshot of how two particular initiatives operated at a specific
time (2010-2013) and place (Southeast Asia) based chiefly on the perceptions of those involved.
Since 2013, | have continued to follow developments in the field and in relation to the organisations

involved and these data are included where relevant up to the timing of writing in early 2017.
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1.4 Boundaries of the inquiry

The research aims to explore the effectiveness of international cooperation to combat transnational

organized wildlife crime by analysing some lessons learned from two specific initiatives in Asia.

The limelight of the research is on combating transnational crime. The thesis however focuses
chiefly on a specific form of transnational crime: the illegal wildlife trade. Within the illegal wildlife
trade the focus is on certain species (as can be seen by the case studies in chapters 4 and 6). The
species-specific nature of the case studies does not, however, limit the research to these species,
but to all plant and animal species protected under the Convention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES) noting that the illicit trade is often different

from species to species.

The aforementioned emphasis denotes a further boundary of the research, which is the focus on
international trade of protected species at the cross-border and international (or regional) level and
more precisely between certain countries in Asia, and in particular Southeast Asia (focusing mainly
on Cambodia, Thailand, Myanmar, Lao PDR and Viet Nam). Internal (e.g. national) illegal trade is

therefore not necessarily an area of focus (see chapter 4 for additional details).

The research explores the importance of initiatives and networks to combat illegal wildlife trade. In
particular, the research provides an in-depth analysis of two existing efforts in Asia and, in doing so,
attempts to measure their effectiveness and identify ways to strengthen both the effectiveness of
efforts and the way one could analyse or measure their effectiveness. It does not however
necessarily aim to provide the ultimate and final answer to combating transnational organized
wildlife crime but merely further information on one of the ways to combat it through networks of

organisations.

1.5 Usefulness today

As noted earlier and as will be highlighted in subsequent chapters, there is a relatively limited
amount of data and research available on all transnational organized wildlife crime and in particular
on the initiatives that are the focus of the research (see chapters 4, 6, 7 and 8). The thesis aims to
contribute to knowledge by exploring some lessons from initiatives in Asia to combat transnational

wildlife crime so that eventually a better understanding can be reached.
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The research will contribute to the fields of transnational environmental crime, green criminology
and in particular of transnational organized wildlife crime, and facilitate further research in the
future on the illegal wildlife trade. Additional exploration of the degrees of organisation of the illegal
wildlife trade and ways to evaluate the effectiveness of networks is something that is necessary,
lacking and that requires significant attention (see chapters 4, 6, 7 and 8). This is not only needed in
Asia, but across the world as a myriad of similar initiatives exist worldwide and research of this kind

is limited or non-existent.

There is also a limited amount of academic and independent research on networks, particularly
those explored here. The choice of initiatives is particularly interesting to explore if they successfully
encourage bilateral or multilateral cooperation, and if this, in turn, increases the capacity of law-
enforcement agencies to effectively counter transnational crimes. It also leads to a number of
conclusions and recommendations that could be used to strengthen and enhance transnational
cooperation and the initiatives themselves. Moreover, as it will be elucidated in later chapters (see
chapters 7 and 8), each is particularly strong in certain aspects and weak in others and no attempt
has previously been made to compare the two in order to strengthen the overall efforts to counter

transnational crime.

The thesis also aims to provide recommendations and advice on potential follow-up actions to
governments and donors, as well as intergovernmental organizations and NGOs involved in the
different efforts. It is hoped that the research could have a considerable impact and provide a solid
basis for future initiatives in Asia or in other regions of the world. The research may also be able to
indicate useful paths for action against other forms of transnational organized crime in Southeast

Asia.

It should be noted that, since the research started (2010) and even since the fieldwork was
conducted (2012), a lot has changed. Projects that started have ended, been extended or have
evolved. New ones have emerged. Moreover, similar cross-border efforts have been replicated and
comparable regional initiatives have emerged in multiple corners of the world (see ICCWC 2013,
2016). The question however remains: how effective are they? As will be noted in the conclusion,
some steps have been suggested that could contribute to this. These have, however, not started to

date.
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1.6 Chapter overview

The thesis has been divided into two parts. The first focuses on the illegal wildlife trade as a
transnational organized crime and examines the international framework within which the illegal
wildlife trade is combated, as well as the role of state and non-state actors in combating
transnational organized wildlife crime. It also explores the research methodology. The second goes
into further detail and analyses the two initiatives that are the focus of the research. It includes an
analysis of the initiatives and of the perceptions of participants interviewed, and an exploration of
the effectiveness of the initiatives to combat transnational organized wildlife crime. The thesis ends
with some practical recommendations to enhance the effectiveness of regional and sub-regional
initiatives designed to combat the illegal wildlife trade and some potential future areas of research

or of interest®.

Part I: Introduction, literature review and research methodology

Chapter 2 highlights that international environmental problems such as the illegal wildlife trade have
resulted in the emergence of tailor-made procedures in international environmental law and the
development of dynamic and flexible regulatory regimes aimed at enhancing cooperation to deal
with environmental problems. Regulatory regimes facilitate a speedier response to new problems
and are essential to enable effective cooperation. Dealing with international environmental
problems is essentially political in nature and thus heavily linked to securing international
cooperation at a global level taking into account the different priorities of states in the international
community. States remain the key decision makers and retain control over the commitment to non-
binding norms and rules. Nonetheless, they have responsibilities and have to cooperate with the

international community to effectively deal with international environmental problems.

Chapter 3 examines the role of state and non-state actors in combating transnational organized
crime. It suggests the need to protect the environment has generated an intensified focus of

transnational collaboration and emphasized the need for collective action. The state is no longer

11t should be noted that this thesis uses and expands on parts of three separate publications by the author and
for which permission to use the different chapters in the thesis has been granted. This is the case for the final
section of chapter 3 on CITES, chapter 4 and some sections of the chapter 7 and 8. Van Asch (2013) is available
in: Getting By or Getting Rich? The formal, informal and criminal economy in a globalized world (see chapter 8)
edited by Pietro Saitta, Joanna Shapland and Antoinette Verhage published in 2013 by Eleven International
Publishing; whilst van Asch (2015) is in Environmental Enforcement Networks: Concepts, Implementation and
Effectiveness (see chapter 9) edited by Michael Faure, Peter De Smedt and An Stas published in 2015 by
Edward Elgar Publishing Ltd, and van Asch (2016) is in the Handbook of Transnational Environmental Crime
(see chapter 25) edited by Lorraine Elliot and Bill Schaedla published in 2016 by Edward Elgar Publishing Ltd.
The original chapters cannot be used for any other purpose without further permission of the publishers.
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able to effectively deal with global problems alone. It needs to involve additional players that are
able to fill in the regulatory gaps that states are unable to fulfil. The participation of non-state actors
in the process does not obscure the role of the state. Rather, it complements it, as their involvement
is mutually beneficial. The participation of additional actors is important to assist states and to
ensure compliance with treaties, regulatory regimes and international obligations and to shape state
behaviour. The participation such players, albeit in different ways, is crucial if environmental

problems are to be addressed with some measure of success.

Chapter 4 focuses on the illegal wildlife trade as a transnational organized crime and includes work
published by the author with a focus on the illegal wildlife trade. The chapter highlights that the
illegal wildlife trade is best understood in categories, each with its own smuggling methods,
trafficking routes and specific markets ranging from individual collectors and small traders to highly
organized wildlife networks and organized crime groups with connections all over the world. It also
underlines that, even though the illegal wildlife trade has been linked to other transnational crimes
such as drugs, arms or people smuggling and criminal syndicates like the Mafia, most of the illegal
wildlife trade is, however, done by competing networks dealing with particular species. Such
networks display different levels of organization depending on the volume and value of the trade. It
suggest links with other commodities and criminal networks exist through similar smuggling
techniques and transport routes or through individuals participating in the illegal wildlife trade that
may also be linked with other sorts of crime as a complementary trade or because they have
particular links to other criminal networks. It also highlights the emergence of new structures of
cooperation through the development of a number of initiatives, with a focus on the BLO

mechanism and ASEAN-WEN.

Chapter 5 outlines the research methodology and explores the research questions, the methods
used and the process that was followed to answer the questions. It provides an overview of how the
methods were used in practice, the analysis and interpretation of data, and other issues of
consideration such as ensuring the reliability, validity and credibility of the research and other

important matters including research ethics and management of data.

Part Il: Research findings

Chapter 6 and 7 provide an analysis of the two initiatives and collective efforts that are the focus of
the research (the BLO Mechanism and ASEAN-WEN) and is based on an in depth analysis of the elite
interviews conducted. It explores a number of categories or themes identified during the interviews

and participants’ perceptions on the illegal wildlife trade and how criminal networks and organized
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crime may be involved; and also on the need for international cooperation to counter transnational
wildlife crime and the range of players involved. It also explores the different initiatives as a platform
for cooperation to combat wildlife crime, how to measure effective cooperation and the initiatives’
perceived effectiveness. It ends with an interesting section on corruption and the illegal wildlife

trade which highlights the devastating effect of corruption in the illegal wildlife trade.

Chapter 8 returns to the key research question: are border and regional law-enforcement initiatives,
such as the BLO mechanism and ASEAN-WEN, effective in combating transnational organized wildlife
crime? In order to answer the question, the different dimensions (or sub questions) explored in
earlier chapters will be considered. The chapter explores the challenges of cooperation and the
various players involved in combating wildlife crime. This is followed by some reflections on wildlife
crime as a serious transnational organized crime and combating it through platforms for
cooperation. The chapter also explores and measures the effectiveness of the initiatives and
concludes with an overall assessment of their effectiveness to combat transnational organized
wildlife crime. The thesis ends with some thoughts for future research and engagement for the

broader research community as well as for practitioners or organizations involved in similar efforts.
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Chapter 2: International Law,
International Environmental Law, and
the Development of Regulatory Regimes

2.1 Introduction

As it will be further elaborated upon in Chapter 4, organized crime is transnational in nature, and
there is a need for cross-border and international cooperation to counter transnational crime.
Before we proceed further to discuss the research methods used and the specific initiatives that will
be analyzed throughout the thesis in order to establish or measure the effectiveness of international
cooperation in fighting transnational organized crime in Southeast Asia, we need to analyze the role
of the different players involved in combating transnational organized crime. The main reason for
this, as it will be stressed in the next chapter, is that participation of different actors in international
environmental affairs is what ultimately makes the environmental regimes work and parties able to
meet their treaty obligations while effective countering transnational environmental problems.
Firstly, however, it is necessary to outline the basis of international law and of international
environmental law, as well as the key arrangements that have developed in international
environmental law that have contributed to ensure greater participation, and increased amounts of
cooperation between countries to counter international environmental problems (Bernie, Boyle and

Redgewell, 2009; Barret, 2003).

It is not the purpose of this chapter to explore the root causes of environmental problems?, nor to
examine the nuances of international law or of international environmental law. Rather, this chapter
will aim to introduce the concept of the environment as an issue of common interest and concern
(United Nations, 1945) and the need for international cooperation to counter environmental
problems. Following a brief introduction to international environmental law, the following sections
examine how international environmental law has emerged in response to international
environmental problems, and how it has evolved with regards to the more ‘traditional’ international
law. The chapter also explores the key aims and underlying principles of international environmental

law and will serve as the basis for the following chapter that will highlight the different actors

2 For more information on the driving forces behind international environmental problems see Hunter,
Salzman and Zaelke, 2007, 43-122.
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involved in international environmental law and their respective roles, with an emphasis on the
changing role of the state and the importance of non-state actors in the development,

implementation and enforcement of international environmental issues.

2.2 The environment, an issue of common concern

‘Protection of the global environment (..) is the most difficult problem facing the
international community® (Tarlock, 1992, 61).

The initial issue that should be discussed is why international law should be involved in protecting
the environment. Overall, international lawyers tend to agree on the fact that what happens to the
environment is a common concern and that ‘[international environmental problems] threaten the
globe. (...) Such a threat to the planet, (...) should perhaps lead us to shift our thinking, analysis and

policy making onto a global level’ (Yearly, 2000, 374; Bernie, Boyle and Redgwell, 2009).

Many environmental problems are international or global in nature and cross political borders. It will
be argued throughout this chapter that countering such a diverse and growing range of challenges
requires a coordinated effort amongst all parties — including states and non-state actors — to
effectively deal with the problems (Victor, Raustiala and Stolnikoff, 1998; Sands, 2003; see also
United Nations 1945, Preamble). Initially, however, the general characteristics of such problems will
be examined, as well as how international environmental law has developed to counter

environmental problems more effectively.

International environmental law has developed largely in response to the growing amount of
environmental issues®. It has been argued that environmental problems are ‘unusually’ international,

and inherently global in character, as their effects are global® (Yearly, 1994, 158-160). The nature of

3 ‘International community’ has different connotations in international law and there are a number of
discussions, for example on whether the term international community should be used, or whether it should
instead be ‘international society’. | will not delve into the discussion, but use international society as it is
believed to be more encompassing (for details on these discussions, see for example Buchan 2008; Widlak,
2015). Bull (1977, 13) referred to international society as a ‘group of states, conscious of certain common
interests and ... values, form a society in the sense that they conceive themselves to be bound by a common
set of rules ... and share in the working of common institutions’.

4 While international environmental law has developed largely in response to environmental problems, it
development is also linked to other international threats and issues of concern such as for example
international peace and security, human rights and poverty reduction. See United Nations, 1945, Chapters VI,
VII. See also Elliott, 2005.

5Environmental issues are global for several reasons: firstly they are often transboundary in character;
secondly they are usually related to aspects of ‘the commons’, and finally; global environmental problems tend
to require collective action and the participation of additional actors in the process in order to counter them.
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the problem is, in many cases, determined with the aid of science. It is necessary to highlight at this
stage that International environmental law is scientifically driven and has strong scientific
foundations (Tarlock, 1992). One of the key reasons for this is that scientific analysis is a crucial point
in the diagnosis and management of environmental problems: ‘many of the objects of
environmental concern are only knowable through science’ (Yearly, 1994, 162) and can only be
understood with the aid of science it is only through precise and specialized scientific analysis that
the adverse effects environmental problems can be known (see Bodansky, Brunee and Hey, 2007;
Yearly, 1994, 2000; Sands, 2003). Science has therefore been crucial in the identification and
measurement of global environmental problems, such as biodiversity loss and pollution. It is
important to highlight that scientific findings are usually widely accepted by the international society
because tend to be a ‘neutral’ player that ‘aspires to universal generalizations and universally valid
truths, which apply to the world over’ (Yearly, 2000, 384). While there is considerable debate over
the uncertainty of scientific information — all sides use the findings in environmental debates to back
up their respective arguments (see generally Buck, 1998) —, as Yearly (1994, 163) states, ‘the
supposedly universalistic characteristics of scientific argument (..) lend(s) credibility’ to the

necessary collective action.

Global environmental problems tend to relate to the international exploitation of ‘global commons’®
(i.e. — resources ‘covering, influencing or relating to the whole world’ and shared by all members of
the international society) that should be preserved in the ‘common interest’ (United Nations, 1945,
Article 1; Vogler, 1995, 9; Buck, 1998). Environmental problems can also be transnational’ in nature
and cross boundaries of different states (even if they are not entirely global, they are international in
nature). It is important to highlight that, while many processes of overexploitation may be initially
local or regional in scale, when they are also experienced in numerous areas around the world they
are considered global (or regional) problems (Green, 2001). In some instances, their global character
arises from ‘the nature of the problem itself’, such as the depletion of the ozone layer. In others, for
example with habitat loss, ‘[environmental problems] are repeated the world over or because one
region’s problems are distributed or displaced elsewhere’ (Yearly, 2000, 384). While environmental
problems tend to be international in nature and may affect different states, regions or the whole

world®, it is important to highlight that not necessarily all environmental problems are global®

For more information, see S. Yearly; Social movements and environmental change, in Redclift and Benton,
1994, 158-160.

6See generally Buck, 1998, chapter 1; Vogler, 1995, chapter 1.

7 Transnational refers here to activities ‘extending or operating across national boundaries’. See Oxford
Dictionary Online, 2017.

8 Environmental problems can be local, international (affect a number of states), regional (affect a specific
region) or global (affect the whole world) in nature
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(Bernie, Boyle and Redgwell, 2009). Natural resources may lie either within or beyond the political
and legal sovereignty of individual states. They can be local, national, international or global
problems, and each can be tackled differently® (Anreiter, 1997). In the case of the former, local or
sub-national environmental problems are usually dealt with more effectively at national or sub
national levels by individual states (Stein, 1972). The latter and more ‘global’ cases are issues of
‘common interest’ where priority is given to concerns that are the most urgent for the globe as a

whole (Yearly, 2000, 385) that require a ‘more coordinated and concerted effort’ (Anreiter, 1997, 9).

As a general view, it has been argued that it is in the ‘common interest’ to work together to protect
the world’s environment. This, however, is not without criticism (see Yearly, 2000), given that
international environmental issues pose important challenges to the theory and practice of
international relations and international environmental law (Green, 2001). The major discrepancies
in international environmental law relate to the ‘global’ focus (both in terms of the ‘global’ problems,
but in relation to potential ‘global’ solutions) on one hand and the conflict of international
environmental law with the concept of state sovereignty (French, 2009, 263). The former difficulty
challenges the idea that globally unified responses will flow from common goal problems, given the
diverse perspectives of different countries. Specifically, in relation to their different geographical
location and level of development: officials in developing and developed countries do not tend to
agree on what the main environmental problems are, as states place a higher interest in different
matters. In some cases, so-called ‘global’ environmental problems will be interpreted as an
expression of special interest or as a priority of the different states (Yearly, 2000). As Middleton et al
argue, amongst other authors, ‘in some instances ‘global policies’ have been perceived to give
priority to an environmental agenda of developed countries interests in the name of ‘globalism”
(Middleton, O’Keefe and Moyo, 1993, 5; See also Yearly, 2000, p382). A second difficulty is the
possibility of disagreement about which issues are global environmental matters, and which are not.
So-called ‘global’ issues might therefore not necessarily be considered as a global problem by other
states. It is necessary to highlight that even if all environmental problems were accepted as ‘global’,
in practice, different countries and regions would still have distinct priorities (Yearly, 2000).

Moreover, ‘seeing a threat as a ‘global’ threat does not necessarily make it more likely that policy

9 Environmental issues should not only be described as national, or only as international or global. ‘They can be
global, regional, transboundary, domestic or a combination of all of these’ (Bernie, Boyle and Redgwell, 2009,
9). Some environmental problems may only local and can be tackled by individual states. Nonetheless, the
focus throughout this thesis will remain on cross-border, international, regional and global issues given that
the overall theme is on transnational environmental crimes (in particular the illegal wildlife trade) and the
effectiveness of international cooperation to counter it. We will therefore ignore local issues, albeit accepting
that there are many cases of local and national issues that can be dealt with on an individual basis.

10 Resources can lie fully within a specific country; partially within a particular country, or; beyond national
sovereignty. For more information, see Anreiter, 1997, 9.
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makers will respond’ (Yearly, 2000, 383). The emphasis on the global nature of the different
environmental problems ‘tends to imply that there is much more common interest in countering

them than is, in fact, the case’ (Yearly, 2000, 382).

A further problem is that international environmental problems involve significant scientific
uncertainties. Although international environmental disputes are often attributable to differences in
interests and values amongst states, they are complicated by uncertainties concerning actual
scientific facts. This is because it is often unknown how serious a problem actually is, or if it is even
possible to address, given that its effects can be widely dispersed and long term, with long latency
periods. As scientists will not therefore always be able to provide conclusive answers, decisions are
made in the face of uncertainty (Bodansky, Brunnee and Hey, 2007). An added difficulty that cannot
be overestimated is that all environmental measures overlap with many political and economic
policy areas. Environmental law making is therefore essentially political and institutional in nature
(Green, 2001). Any processes designed to combat environmental problems are thus ‘intrinsically
linked to broader political and socioeconomic processes which in themselves are part of the global

political economy’ and part of a ‘global system’ (Green, 2001, 388-389).

The problems associated with international environmental issues are best understood as a reflection
of the difficulties of securing international cooperation on global environmental management
‘within a complex and diffuse structure of political authority’ and with the ‘deeply conflicting
priorities’ of states (Bernie, Boyle and Redgwell, 2009, 40). States have, nonetheless, managed to
agree upon certain areas of common interest — such as biodiversity and pollution — that have
emerged from the shadows and have now occupy a more important place the international

environmental agenda (Yearly, 2000).

2.3 International Law & International Environmental Law

International environmental law is still a ‘relatively new’ field. Relatively new because such issues are
‘not entirely new, nor are the legal arrangements’ (Bodansky, Brunnee and Hey, 2007, 2).
International environmental law is part of, and conforms to, many of the rules and norms of
international law, which places individuals, governments and nongovernmental organizations under
‘new systems of legal regulation’ (Bernie, Boyle and Redgwell, 2009, 37), with recognized powers

and duties, and rules and norms that have to be followed, even though they might not necessarily be
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backed-up by an international institution with ‘real powers of enforcement’ (Held, 2000, 167) similar

to those of the state within its territory®!.

International law offers many of the tools that are necessary for the development of standards and
regulations to deal with international environmental issues (Bernie, Boyle and Redgwell, 2009).
However, ‘environmental concerns present the international community with a unique challenge,
which demand a legal system that is adaptable to this new state of affairs' (French, 2006, 52-8).
Traditional international law is, thus, not adequate enough to deal with international environmental
problems, because of the very nature of environmental problems and of international law itself. This
is mainly because international environmental problems are very dynamic and ‘present a moving
target’'? that traditional international law is not able to keep up with because international law
develops slowly®® (Bodansky, Brunnee and Hey, 2007, 7). Moreover, ‘international law was
conceived (...) as a law between states; states were its subjects and individuals its objects’ (Held,
2000, 167). International law therefore primarily addresses questions of governmental conduct such
as territorial claims, the use of force and human rights, to name a few. While some environmental
problems may result from governmental conduct, most international environmental issues (such as
the depletion of natural resources) result, generally, from private activities. For example, it is the
consumers who wish to purchase ivory products — and the poachers who satisfy the demand for
such products — that are the ones create the actual threat to African elephants, rather than activities
of the state itself, albeit the state is also to blame for its lack of preventive action'* (Bodansky,

Brunnee and Hey, 2007).

The challenge for international environmental law is to reconcile the concepts of international law
with environmental problems (Sands, 1999, 119) and to develop new and effective ways of
regulating activities that are harmful to the environment by ‘requiring states to regulate or (...)

influence the behavior of (...) non state actors within their borders’ or by ‘engaging the different

11 As Greenwood (2008) notes, there is no ‘Code of International Law’. There is no world Parliament or
‘nothing that can really be described as legislation’. There is an International Court of Justice and a
range of specialised courts/ tribunals but ‘their jurisdiction is critically dependent upon the consent of
States and they lack ... a compulsory jurisdiction of the kind possessed by national courts. The result is that
international law is made largely on a decentralised basis by the actions of ... [member] States’. See also
Bernie, Boyle and Redgwell, 2009; Held, 2000.

121n part, this results from changes in scientific knowledge and new data availability, as well as from the
development of detailed understanding on the subject (Bodansky, Brunne and Hey, 2007, 7)

13 The sources of international law (treaty, custom) are difficult to establish and are often subject to caveats
and reservations.

14 Of course these are both related, as one is able to poach or pollute in many cases because the state is not
doing enough to control, regulate and counter such issues, or it may not be clearly dealing with the root cause
of the problem. For more information on Traditional sources of international law, see Bodansky, Brunne and
Hey, 2007, p290-360.
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private actors directly’ (Bodansky, Brunnee and Hey, 2007, 6-7) at the national level, and on a global
scale, within the structure of international law. The evolution of a this new style of international law
alongside the more ‘traditional’ international law developed and matured in many ways because of

the rise in importance of global environmental problems.

A historical perspective

‘Natural resource management has been a subject for international lawmaking for over 200 years’
(Sand, 2007, 31; see also Bodansky, Brunee and Hey, 2007). Human beings have had a major impact
on the environment for a long time, with a tendency to exploit natural resources as if they were
inexhaustible (Green, 2001). Yet, it was not until the last part of the 19 century that environmental
issues first emerged in the international agenda. It was in the late 1960s and 1970s — as a
consequence of a growing concern about the environment and because of the increased awareness
of the nature of many environmental issues — that environmental problems emerged as a major
focus of international concern (Green, 2001). In the 20%™ century international environmental law
efforts have been steadily increasing in order to solve global and regional environmental problems.
During this period, ‘new principles (...) emerged concerning state responsibility for [the] protection
of the environment, cooperation between states to deal with environmental problems and the need
for an ‘ecosystem’ approach towards environmental protection’ (Den Boer, Romsay and Rothwell,

1998, 1), together with increased global consciousness about these problems?®.

In the evolution of international environmental law¢, attention originally focused on clear, visible
and immediate environmental problems such as transboundary resource use or pollution. In the
1970s, the dominant approach was to promulgate legislation designed to prohibit or restrict
‘environmentally harmful activities’ (Gunningham, 2009, 182). Legal responses to such problems
were generally ad hoc and sporadic, involving the application of traditional principles of
international law (equality of states, non-intervention, territorial integrity and state sovereignty, and
related to state responsibility and territorial integrity (see generally Barret, 2003; Anreiter, 1997
Bodansky, Brunne and Hey, 2007; Kuokkanen, 2002). It is not until 1992 with the rapid development

of international environmental soft law that, in Sand’s (2007, 33-5) words, the ‘modern era’ of

15 General principles include among other: sovereignty and responsibility for the environment; good
neigbourness and international cooperation; precautionary principle; common but differentiated responsibility,
and; sustainable development. See generally Soto, 1996; Soroos, 1999; Sands, 1999 and 2003, Den Boer,
Romsay and Rothwell, 1998; Green 2001. For more details on the history of international environmental law
see Brown Weiss, 1993, 675-710).

16 For more elements on history of international environmental law, see Hunter, Salzman and Zaelke, 2007.
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international environmental law started with the Stockholm conference. The rise in importance of
international environmental problems highlighted the need to ‘develop a body of law more
specifically aimed at the protection of the environment’ (Bernie, Boyle and Redgwell, 2009, 2). Since
then, international environmental law has, to a significant degree, diverged from international
environmental law and become a ‘distinct body of law’ (Den Boer, Romsay, Rothwell, 1998, 3) or a
‘distinct field’” of international law: ‘distinct not simply in the sense of addressing a discrete set of
problems through a discrete set of substantive rules, but also in the (...) sense of having its own
distinctive characteristic structure and process, and its own set of conceptual tools and
methodologies (...), legislative and administrative processes and concepts’ (Bodansky, Brunnee and
Hey, 2007, 5-6). As a result, international environmental law remains rooted in international law, but
‘has come a long way from its origins in the application of broad principles derived from state
sovereignty to environmental issues’, especially over the past three decades (Bodansky, Brunnee

and Hey, 2007, 4; see also French, 2009, 259).

The 1972 UN Stockholm Conference on the Human Environment was the first in a series of
‘landmark’ conferences (including the 1992 Rio Conference on Environment and Development
(referred to as UNCED, the Rio Conference [or Earth Summit] and the 2002 Johannesburg World
Summit on Sustainable Development [known also as WSSD or the Johannesburg Summit]) to discuss
the environment and to seek solutions to environmental problems (Hunter, Salzman and Zaelke,

2007, 162).

These initiatives were historical benchmarks that significantly contributed and accelerated the
development of international environmental law to what it is today (Den Boer, Romsay and Rothwell,

1998).

At the Stockholm conference, states issued the Stockholm declaration, which included a set of
principles aimed at guiding the future direction of environmental activities environment, including
among other principles that recognized the right to a healthy environment and the need to
safeguard it for future generations, and that emphasized on the need for states to tackle
environmental problems in a more coordinated way (United Nations, 1972; See also Hunter,
Salzman and Zaelke, 2007; Den Boer, Romsay and Rothwell, 1998; Palmer, 1992; Soroos, 1999; Sands,
1999). Agreement (under Principle 21 of the Declaration) was also reached on a universal notion of
state responsibility for environmental harm to areas beyond national jurisdiction (Den Boer, Romsay

and Rothwell, 1998). Stockholm resulted in the UN General Assembly establishing the United
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Nations Environmental Program (UNEP) in Nairobi in the 1970s, as well as a number of principles?’,
institutions and programs which helped provide a framework to promote the development of
international responses to tackle transnational environmental issues (Den Boer, Romsay and
Rothwell, 1998; Bodansky, Brunnee and Hey, 2007). Stockholm reinforced a new wave of
consciousness that highlighted the severity and complexity of environmental issues and the need to

collaborate to solve the problems (Anreiter, 1997).

The Rio Declaration with the primary goal of the formation of ‘a new and equitable global
partnership through the creation of new levels of cooperation amongst states, key sectors of society
and people’ was endorsed two decades later (United Nations, 1993, 3). The Declaration affirmed the
sovereign right of countries ‘to exploit their own resources pursuant to their own environmental and
developmental policies’ (Barret, 2003, 405) and proclaimed 27 general principles to guide action on
the environment and development, including principles relating to national responsibilities and
cooperation on environmental protection, the need for development and eradication of poverty,
and the roles and rights of citizens, women and indigenous people (Green, 2001). Core principles of
the Declaration demanded states to ‘cooperate in a spirit of global partnership to conserve, protect
and restore the health and integrity of the Earth’s ecosystem’ (Principle 7), and called for
‘environmental measures addressing transboundary or global environmental problems (...) based on
an international consensus’ (Principle 12)*(United Nations, 1993, 4-5). Rio was a catalyst for the
concept of sustainable development and the need to protect the environment and its natural
resources for the sake of future generations'®). The most widely used definition of sustainable

development states: ‘sustainable development is the development that meets the need of the

7 The no harm principle, acquired special legitimacy when it was included in principle 21 of the 1972
Stockholm Declaration on the Human Environment. According to principle 21, ‘states have, in accordance with
the charter of the UN and the principles of international law, the sovereign right to exploit their own resources
pursuant to their own environmental policies and the responsibility to ensure that activities within their
jurisdiction or control do not cause damage to the environment of other states or of areas beyond the limits of
national jurisdiction’ (Barret, 2003, 121). The no harm rule was developed to prohibit one state to cause
‘significant environmental costs’ or ‘significant environmental harm’ to another. This notion represents a
‘cornerstone of international environmental law’. Environmental law has, however, extended considerably and
now encompasses wider concerns (see Bodansky, Brunne and Hey, 2007). It should be highlighted that in some
cases, the no harm principle is disregarded. One of the main reasons for this because given that the causes and
consequences of many environmental problems are uncertain, it is easy circumvented if it is not clearly known
whether the harm is being caused by a particular activity or whether a the reduction or alteration of such
activity would actually alleviate harm. The process of what constitutes harm is also controversial (see Barret,
2003, 122-123). However, for the purpose of this chapter, it needs to be highlighted that agreement is usually
reached through negotiation, and the regulatory regimes that will be discussed represent the best vehicle for
effective negotiation.

18 For more information see Bowman, Redgwell, 1996; Soroos, 1999, 33-35; Sands, 1999, 2003.

1% For additional information see Bowman, Davies and Redgwell, 2010, Vig, 1999; Den Boer, Romsay and
Rothwell, 1998; Bernie, Boyle and Redgwell, 2009; Bodansky, Brunnee and Hey, 2007.
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present without compromising the ability of future generations to meet their own needs’?

(Bodansky, Brunnee and Hey, 1987; in Bodansky, Brunnee and Hey, 2007, 14). As the definition
clearly highlights, the concept involves the integration of environmental concerns at all levels of
decision-making to promote economic and social development in ways that avoided environmental
degradation, and the overexploitation of natural resources?! (Green, 2001). To use as simple — yet
clear — example, when a species becomes extinct, the loss is permanent (Bodansky, Brunnee and

Hey, 2007).

In addition to the declaration, two binding conventions were signed (the Biodiversity Convention
and the Climate Change Convention), and an 800 page ‘blueprint’ for sustainable development?? in
the 21% century — called Agenda 212 — was created, together with additional non-binding principles
and other agreements such as the agreement to create a commission on sustainable development to
monitor and implement the Rio agreements and Agenda 21 (Hunter, Salzman and Zaelke, 2007, 173-
197; See also Den Boer, Romsay and Rothwell, 1998; Sands, 2003). The Rio conference was the
largest UN conference ever held at the time, with more than thirty thousand participants from 176
countries, including 103 heads of state or government assembled for the concluding of the earth
summit (United Nations, 1992; Sand, 1999). Rio has been compared, with regards to its importance
and vast participation, to key historical multilateral peace conferences, such as the Congress of
Vienna or the 1919 Versailles Conference (Sand, 1999). After the Rio conference, there has been a
remarkable growth in the amount and variety of international organizations, institutions and
instruments seeking to address international environmental problems (Bodansky, Brunnee and Hey,

2007; Held, 2000).

It was during the above mentioned period that international environmental politics and
international environmental law developed and matured with the negotiation of multiple
conventions to protect the marine environment, to regulate the trade in endangered species and the
control the dumping of hazardous wastes, to name a few (see generally Bodanksy, Brunnee and Hey,
2007). It was also during this period that ‘green movements, environmental (..) NGOs and

international organizations established themselves as key actors in international environmental

20 For more information see Green, 2001, 387-414; Sands, 1999, 128-129; Den Boer, Romsay and Rothwell,
1998, 13.

21 For information on the debate over the definition and principles of sustainable development, see Den Boer,
Romsay and Rothwell, 1998.

22 For additional information on the elements of sustainable development see Bernie, Boyle and Redgwell,
2009.

23 Agenda 21 is a comprehensive and detailed blueprint of the implementation of sustainable development
that intended to launch a global partnership for sustainable development. For more information, see Hunter,
Salzman and Zaelke, 2007, 195; Sands, 2003, 57-59.
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politics alongside states’ (Green, 2001, 389-393), but this latter point will be further discussed in the

following chapter.

The next section will highlight that treaties remain the basis of most international environmental
regulation, and will show that they are the most frequently used instruments for creating generally
applicable rules relating to the environment - the 1992 Conventions on Climate Change and
Biological Diversity mentioned above are, for example, law making treaties?*. Environmental treaties,

however, have developed and evolved from the more ‘traditional’ concept of international law.

2.4 The treaty-making process and the emergence of regulatory
regimes

Treaties and custom have historically been the main sources of binding international law? (Statute
of the International Court of Justice, 1945). While custom is also important in international
environmental law, treaties are the most common form of agreements?® (Anreiter, 1997). Treaties,
however, have adapted to the requirements that are necessary to effectively deal with

environmental problems.

24 Treaties of this kind are the most important basis for international environmental law (varieties/alternatives
include or can be called: treaty, convention, protocol and/or covenant). Others (such as Memoranda of
Understanding (MOU) are done at the administrative level and are not necessarily binding, but may still be
taken into account or create good faith expectations. See Bernie, Boyle and Redgwell, 2009

25 Art. 38 identifies the main sources of international law, summarized by Geenwood as follows: (a)Treaties
between States; (b) Customary international law derived from the practice of States; (c) General principles of
law recognized by civilised nations; and as subsidiary means for the determination of rules of international
law: (d) Judicial decisions and the writings of “the most highly qualified publicists”. See Article 38, Statute of
the International Court of Justice (ICJ), 1945. Greenwood (2008) notes that the list is no longer believed to be
complete but it provides a ‘useful starting point’. See also Greenwood, 2008; Bernie, Boyle and Redgwell, 2009.
%6 Treaties, as formal institutions, enter into force by means of formal procedures, the most important of
which is ratification. Ratification, however, as we shall briefly explain, is preceded by other decisions. Treaties
are first signed. By signing, a state signals its intent to comply with the agreement: ‘a signature only indicates a
states’ intent to seek ratification. It does, however, not impose a legal obligation for a state to actually ratify it’
(Barret, 2003, 147). Nonetheless, a signature is ‘not a mere gesture’. By signing, a country is ‘obligated to
refrain from undermining (...) [the treaty] objectives’ (Barret, 2003, 147) The signature of a treaty marks the
day the treaty is adopted. After the time for signature has elapsed, countries that have not signed can accede
to it (there is usually is a fixed period of time for countries to sign the treaty after the treaty has been adopted).
Accession to a treaty carries the same weight as ratification. Treaties and agreements only become legally
binding only after they are ratified. The process of ratification is different in each and every state, and normally
requires the approval from the parliament (or a similar organism). Treaties come into force after they have
been ratified by a minimum number of countries (For more information, see Barret, 2003, 147-158) The
agreed minimum number of ratifications varies according to each treaty. Moreover, ratification does not
necessarily come hand in hand with implementation, as there are sometimes long delays in the actual
implementation of the treaties (For more information, see Sand, 1999, 274).
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The dynamic character of international environmental issues has called for the development of a
more dynamic and flexible ‘standard-setting process’ for treaties in international law (Bodansky,
Brunnee and Hey, 2007, 21; Brown Weiss, 1993, 689). Thus, treaties no longer reflect a ‘static set of
rules agreed to by states for an indefinite period of time’. Instead, they have a tendency to create
regulatory regimes through which a ‘complex pattern of detailed rules and standards evolves’

(Bernie, Boyle and Redgwell, 2009, 17).

In contrast with the more traditional treaties in international law, the regulatory regimes — also
known as framework arrangements —, do not include clear, detailed or specific rules. Rather, they
‘establish basic aims, principles, norms, institutions?” and procedures for coordinated international
actions, including procedures for regularly reviewing commitment and for strengthening or revising
them and developing other rules and institutions of the regime as deemed appropriate by the
parties’ (Green, 2001, 406). The phenomenon, also referred to as ‘autonomous institutional
arrangements’ by Chrurchill and Ulfstain (2000, 625), marks a unique and distinct approach to
‘institutionalized collaboration between states’, being both more informal and more flexible, and

‘often innovative in relation to norm creation and compliance’ (Chrurchil and Ulfstsein, 2000, 625).

Before we proceed further, it has to be highlighted that International regulatory regimes provide a
measure of international governance for addressing environmental problems. Placed between the
traditional concept of sovereignty and a new world governance, the regimes are arrangements for
cooperation and include all relevant actors — member states, International Governmental
Organizations (IGOs), International Non-Governmental Organizations (INGOs), Non-Governmental
Organizations (NGOs) and groups of experts — to provide ‘issue specific remedies’ to ‘specific
transborder externalities’ (Barret, 2003, 133; Vogler, 1995, 23-5; Faure and Lefevre, 1999; Vig, 1999).
Overall, arrangements of this kind address ‘almost every kind of transnational environmental issue’
(Barret, 2003, 133). It needs to be highlighted, however, that not every treaty is the same and not
every environmental problem can be dealt with through the same mechanism. In fact, there are
many different regimes that deal with different issues, each requiring specific arrangements (Vogler,

2000).

Under such framework, while states remain the ‘key decision makers’, they are also required to ‘take

measures’ or ‘all practicable measures’ to protect the environment (French, 2009, 261; Bernie, Boyle

27 A key feature of the institutional development of international environmental law is the establishment of
treaty bodies within the framework of international environmental treaties. Such institutions, however, are
not independent from their member states (French, 2009, 260-261)
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and Redgwell, 2009, 17). All states have common, yet differentiated responsibilities?®, and have to
‘cooperate in spirit of global partnership’ to solve environmental problems (Bernie, Boyle and
Redgwell, 2009, 132). While the initial obligations on parties to such treaties are general very broad
and weak, treaties of this kind establish flexible and interactive processes which allow international
environmental law to develop promptly in response to the emergence of new problems, recent
scientific findings, or new priorities within the specific treaty (Green, 2001; Bodansky, Brunnee and
Hey, 2007). In Bowman’s (2010, 29) words, regulatory regimes provide a more ‘malleable and
sophisticated mechanism’ which is particularly important when dealing with environmental
problems that are commonly of a ‘technically complex nature’ and constantly evolving in character
(Bowman, Davies and Redgwell, 2010). The set-up of the regime allows for potential adjustments to
the treaty when changes in scientific understanding arise?*. An example of such a regulatory regime
— albeit it is also not a traditional regulatory regime — is the Convention on International Trade in
Endangered Species (CITES). CITES is different to other regulatory regimes as it establishes clear
obligations and responsibilities on states from the outset. However, as it will be further elaborated
in the following chapter, it allows for the fast amendment of its appendices through the regular

meetings of the parties.

Essentially, contemporary environmental treaties, and the institutions they create, establish
international environmental regimes and ongoing regulatory processes where the treaty text itself
only represents ‘the tip of the normative iceberg’ (Bodansky, Brunnee and Hey, 2007, 21). Because
of the above mentioned need for flexibility, ‘framework agreements establish the basic principles
and their respective regimes, while the majority of the norms are elaborated by more precise
regulatory protocols addressing particular activities” (Bodansky, Brunnee and Hey, 2007, 21; See also
Bowman, Davies and Redgwell, 2010). Detailed measures and standards require the creation of, and
agreement on, specific protocols or annexes to existing conventions or the adopting of non-binding
guidelines or recommendations elaborated through decisions of treaty bodies. Such protocols are
usually negotiated, signed and ratified through regular meetings of the parties ( Anreiter, 1997, 18).
Technical details can therefore be added through a more flexible and dynamic process. This allows
the parts of the treaty that need to be acted upon to be amended more easily by the decisions of the
parties by means of ‘formally non-legally binding decisions’, provided parties agree (Bodansky,

Brunnee and Hey, 2007, 21). Such informal methods to set environmental standards(commonly

28 Common suggests that certain risks affect all nations on earth (e.g. climate change or peace and security to
name a few) and that nations should cooperate to tackle them. Differentiated suggests all countries should not
contribute equally to tackle them as the burden should be placed more prominently on more affluent
economies and developed countries. See generally Stone, 2004, 276-301.

2 For more information, see Brown Weiss, 1993, 8.
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referred to as soft laws®®), adopted in the context of a binding agreement, allow for the speedier
development and adjustment of the different environmental regimes and for the flexibility that is
necessary when dealing with global environmental problems. Treaties have therefore become
regulatory regimes with their own machinery for ensuring compliance and implementation (Bernie,

Boyle and Redgwell, 2009; Bodansky, Brunnee and Hey, 2007).

The main objectives of the different regulatory regimes are to encourage cooperation to counter
environmental problems, to effectively alter state behavior, and to improve the response to global
environmental problems. The different regimes can also act as ‘learning facilitators’ by sharing or
encouraging states to inform and share experiences that may benefit from others (Young and Levy,

1999).

Generally, such treaties impose basic obligations that are intended to correct, through collective
action, ‘the problem that brought countries to the negotiation table in the first place’ (Barret, 2003,
161). It is important to highlight that by imposing equal restriction and duties on all parties, treaties
manage to overcome a potential ‘political dreadlock’ and encourage further cooperation, as it is in
the communal benefit of all parties to cooperate (Anreiter, 1997, 14). Most agreements, for example,
tend to incorporate trade restrictions as a means of achieving their objectives3!: the CITES
convention prohibits trade wild animal and plant species — and their related products and derivatives
— that are listed in its appendices, by restricting imports and exports (Barret, 2003). Most
environmental treaties aimed at the protection of the environment and preserving global commons
employ measures to control the movement resources in selected countries or areas (Isozaki, 2003).
It is important to highlight that, ultimately, regimes are developed to alleviate problems that require
international cooperation and collective action: ‘a regime that channels behaviors in such a way as
to eliminate or substantially ameliorate the problem that leads to its creation is an effective regime’

(Young and Levy, 1999, 1).

As Barret states, however, ‘successful international cooperation ultimately depends on more than
just treaty design. It depends also on the support given to the treaty by state behavior’ (Barret, 2003,
219). Thus, treaties that sustain ‘real’ cooperation must somehow enforce participation and

compliance with its norms and rules. And yet, most environmental treaties do not actually

30 The term Soft Law is ‘simply a convenient description for a variety of non-binding instruments used in
contemporary international relations’ (Bernie, Boyle and Redgwell, 2009, 35). On environmental matters, they
usually take the form of codes of practice, codes of conduct, recommendations, guidelines, resolutions and/or
declarations (e.g. a joint ministerial declaration) within the context of umbrella or framework treaties.

31 Amongst other reasons, trade control measures are employed in treaties on nature protection in order to
restrain unsustainable use of living resources (Isozaki, 2003, 45), See also Barret, 2003.
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incorporate enforcement mechanisms. Rather, they aim to ‘coordinate state behavior’ and to induce
compliance by encouraging states to alter their behavior (Mitchel, 1996; see also Barret, 2003, 254).
A crucial factor in encouraging such alteration of their behavior is, as we will further elaborate upon
in the following chapter, the participation of additional actors in the different efforts to counter
environmental crimes: non state actors may transform state identities and their interests ‘and

through doing so change (...) [state] behavior’ (Mitchel, 1996, 23).

A particular characteristic of many of such arrangements is that they establish an institutional
framework with a defined structure and roles in the form of Conference of the Parties (CoP),
subsidiary bodies, and secretariats. In order for the regime to function effectively, arrangements are
hierarchical, with the CoP as the visible, legislative and authoritative head and ‘supreme body’ that
directs cooperation and triggers behavioral responses from the parties (Chrurchill and Ulfstein, 2000,
631; Young and Levy, 1999, 24). The different bodies develop and control the environmental
commitments of the parties with regards to the specific treaty (Chrurchill and Ulfstein, 2000). The
CoP is the organ on which all states parties are represented. It has a more informal function than a
plenary organ of an intergovernmental organization. CoPs meet regularly (annually, biannually or
every other year at different venues around the world in accordance with its decisions) to discuss,
and monitor enforcement and implementation (Den Boer, Romsay and Rothwell, 1998). The CoP
usually conducts the ‘major business of monitoring, updating, revising and enforcing the conventions’
(Hunter, Salzman and Zaelke, 2007, 248). A bureau elected by the CoP may act on its behalf between

regular meetings and serves as facilitating organ during the CoP decisions.

Its key functions are: to deal with internal matters and to provide guidance to the subsidiary bodies;
to contribute to the development of new substantive obligations by amending or adopting new
protocols; to supervise the parties implementation and compliance (as well as to decide over the
consequences of noncompliance, and; to adopt any necessary arrangements with international
organizations and states, as necessary. The Subsidiary groups are either advisory groups (that
provide scientific or technological advice), groups that provide financial assistance and transfer of
technology (such as a multilateral fund), or responsible for implementation and compliance with the
treaty provisions (subsidiary bodies may, occasionally, have additional roles). The membership of the
bodies consists of qualified experts from all parties. The Secretariats are responsible for the ‘day-to-
day operations of the convention’ (Hunter, Salzman and Zaelke, 2007, 250-51) They can be either on
a permanent (such as the CITES secretariat) or on an interim basis. The secretariat is generally
located in intergovernmental organizations such as the UN (the CITES Secretariat is hosted by UNEP)

and its main functions are to provide services to the treaty bodies (CoP, subsidiary bodies, and state
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parties) and to assist with the implementation and development of cooperation arrangements under
the treaty. Its functions vary depending on different conventions, but usually involve monitoring and
reporting on the implementation of states and gathering, analysing and distributing information. The
secretariat usually engages in the different activities and liaises with other international

organizations when necessary?2.

The first agreement of this kind was the Convention on International Trade in Endangered Species of
Wild Fauna and Flora in 1973: the ‘CITES CoP represents what one might call the full-fledged CoP
model’ (Chrurchil and Ulfstein, 2000, 630). Since then, a considerable number of similar agreements
have been concluded, establishing a common pattern of institutional arrangements. The purpose of
such arrangements is to develop the normative content of the different regulatory regimes33. Such
arrangements, because of their nature, are not intergovernmental organizations in the traditional
sense. The regimes can be considered independent and autonomous entities with their own
particular compliance mechanisms and law making powers (Chrurchil and Ulfstein,2000). However,
such regimes are ‘in no sense independent from their member states’ (French, 2009, 260-61). Thus,
they are similar to an intergovernmental organization, albeit with a less formal and more ad hoc
nature than traditional intergovernmental organizations, and with an emphasis to ‘adjust to hard

and soft rules alike’ (Sand, 1999, 67; Chrurchil and Ulfstein, 2000).

It is necessary to keep in mind that any efforts to protect the environment in the ‘horizontal,
anarchic international system’ that is international environmental law usually require a ‘strategic
manipulation of incentives’ (Barret, 2003, 18). Treaties of this kind should therefore be seen as an
instrument of a broader strategy where the key elements are to achieve a maximum number of
participation and to ensure countries comply with the norms and regulations set forward for the
greater good of the international society. This is particularly important when dealing with

environmental problems.

32 For additional information on the structure of regulatory regimes, see Chrurchil and Ulfstein, 2000; Hunter,
Salzman and Zaelke, 2007, 148 and 626-627. ; Brown Weiss, 1993, 688-689.

33 ‘Most of the agreements in question establish what international relations writers describe as regimes, i.e.
to cite one widely quoted definition, ‘governing arrangements constructed by states to coordinate their
expectations and organize aspects of international behavior in various issue areas. [Regimes] thus comprise a
normative element, state practice, and organizational roles’ (Kratochwil and Ruggie in Chrurchil and Ulfstein,
2000, 623)
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Non-binding agreements in international environmental law

A particular ‘routine practice’ of international environmental law is the growing use of non-binding
instruments (soft laws) — such as codes of practice, recommendations, guidelines, standards,
declarations or principles — to compliment the more general treaty obligations (Sand, 1999, 64;
Anreiter, 1997; Brown Weiss, 1999). Since the 1970s, the use of soft laws and the ‘regulatory’
approach discussed above has become the ‘favorite technique of international environmental law-

making’ (Sand, 1999, 65).

Soft laws are non-binding norms, a ‘half-way stage in the law making process’ that make a major
contribution to the establishment of ‘a new legal order in a fast growing and unsettled field’ (Bernie,
Boyle and Redgwell, 2009, 37). They can be ‘real vehicles for focusing consensus on rules and
principles and for mobilizing a consistent, general response on the part of states’ (Bernie, Boyle and
Redgwell, 2009, 34). The reason for this is that, while soft laws also have to go through a tough
negotiation process, the non-binding character of such arrangements has a tendency to facilitate
agreement upon the necessary collective action (Redgwell, 2010). Soft laws are therefore real
solutions to produce agreement and to change the political thinking on an issue. The use of soft laws
has also facilitated the process so that issues can be countered more quickly than it would be
otherwise possible through traditional legal instruments (Den Boer, Romsay and Rothwell, 1998). A
further advantage of soft law over ‘hard law’ is that ‘it can enable states to take on commitments
that otherwise they would not, because they are binding, or to formulate them in a more restrictive
form that could not at that point be agreed in treaty form’ (Bernie, Boyle and Redgwell, 2009, 35).
Treaty bodies, most notably the CoP, will usually adopt non-legally binding measures ‘because states
are unwilling to commit themselves to a hard obligation[s]’ (Chrurchil and Ulfstein, 2000, 642). In
addition, the adoption of soft laws has a legitimizing effect on policy and practice because it
‘contributes to the evolution of new international and national law and to the harmonization of
environmental law and standards at the global level’ (policies adopted may later take legal form at
the national, regional or international level) (Bernie, Boyle and Redgwell, 2009, 37). Moreover,
regardless of the ‘soft’ and non-legally binding character of the agreements, standards or guidelines
adopted, such agreements usually influence and shape state practice as their formally binding
counterpart (Sand, 1999; Bowman, Davies and Redgwell, 2010, 36-38). In fact, it should be
highlighted that that soft law arrangements developed as part of a treaty may also end up as an
intermediary step on the road towards a binding agreement. Soft agreements can be a very
important catalyst in securing an agreement with a harder edge later, and a useful step of a longer
journey with the potential to develop into a more stringent law or a new treaty (Palmer, 1992;

Anreiter, 1997).
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It has to be noted that, while the success of soft law instruments is establishing the foundations of
the evolution of contemporary international environmental law, it has also produced a backlash:
‘governments have become wary of attempts at formulating reciprocal principles even when
couched in non-mandatory terms, being aware that ‘soft’ declarations or recommendations have a
tendency to harden over time, and return to haunt their authors’3* (Sand, 1999, 68). This is due to
the fact that, in reality, ‘the distinction between hard and soft law is difficult to discern’, as soft laws
can have — in practical terms — the same value as hard law, even when they are in non-binding form
(Bowman, Davies and Redgwell, 2010, 37; Brown Weiss, 1999). It is anticipated that the formulation
of nonbinding agreements in international environmental law is likely to increase more rapidly than
the negotiation of formal international conventions. This is because ‘agreement is normally easier,
(...) the costs are less, the opportunity for detailed strategies to be set forth are greater, and the
ability to respond to rapid changes in (...) scientific understanding of environment and development

issues are more vast’ (Brown Weiss, 1993, 708).

The need for regulatory regimes

Before we proceed to further discuss the role of states and the broader international society in
countering international environmental problems, it is necessary to examine the need for the
regulatory regimes. This will be done by returning to the concept of ‘global commons’ previously
mentioned, and by examining the reaction of the different countries to environmental problems and
to international cooperation. This will be done by briefly exploring the tragedy of the commons, the

prisoner’s dilemma and the red/black card game of international cooperation.

Global®*®* commons are areas and resources that do not fall within the sovereign jurisdiction of
individual states (Vogler, 2000, 2005). The resources in such areas are finite (i.e. there are limited
amounts) and subtractive (i.e. if one party consumes it, the other cannot) (Soroos, 2005). The
tragedy of the commons®® represents the ‘ruin is the destruction toward which all men rush, each
pursuing his own best interest in a society that believes in the freedom of the commons. Freedom in

a commons brings ruins to all’ (Hardin, 2005, 28). The tragedy develops as follows:

‘Picture a pasture [that is] open to all. It is expected that all herdsmen will try to keep as
many cattle as possible on the commons. Such an arrangement may work reasonably well for

34 For examples see Franck and Weisband, 1971.

35 A conventional definition of the term global is: ‘covering, influencing or relating to the whole world’ (Vogler,
2000, 9).

36 For more information on the tragedy of the commons, see Vogler, 1995
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centuries because of tribal war, poaching and diseases [that] keep the numbers of both man
and beast well below the carrying capacity of the land. Finally, however, comes the day of
reckoning, that is (...) when (...) social stability becomes a reality. At this point the inherent
logic of the commons remorsely generates tragedy [because] every man is locked in a system
that compels him to increase his herd without a limit — in a world that is limited’ (Hardin,
2005, 28).
The tragedy describes many causes of environmental degradation®” (Hunter, Salzman and Zaelke,
2007). With the absence of a global government it is difficult to regulate the commons and the
outcome will be, as noted above, ‘ruin to all’, given that without any regulatory body or international
agreement to control and preserve the commons, if one farmer has noble intent and leaves the
common area so that the it flourishes, others (the ‘free riders’) will ‘take advantage of his generosity
and graze even more’ (Hunter, Salzman and Zaelke, 2007, 129). In other words, an external authority
must intervene to enforce good behavior and the preservation of the global commons. The solution
to the tragedy is therefore the need to create some sort of regulatory regime that adopt and enforce

rules that impose limits on the global commons and that can regulate the commons on behalf of —

and in the collective interest of — all parties (Soroos, 2005; Vogler, 2000).

Above, it has been argued that it is in the ‘common interest’ to work and cooperate together, yet
securing that cooperation on a global scale is not as easy as it might sound. This is exemplified by the
prisoner’s dilemma, which highlights the difficulty of international cooperation. The dilemma is a
hypothetical demonstration of why individuals fail to cooperate when it would be on their best
interest to do so®. Specifically, it is a situation in which one prisoner has to choose whether to
cooperate or not, when he does not know if the other prisoner will do so. In effect, it is in the best
interest of both parties to cooperate, yet achieving such cooperation is not an easy task: ‘if this were
an easy problem, countries wouldn’t have agonized over how to address it for the last decade’

(Barret, 2003, 83).

The dilemma, explained also by Barret through a card game of red (cooperation) and back (self-
interest) cards, shows that mutual cooperation for a greater general benefit, rather than a more

unequal distribution of benefits is the ideal target. The dilemma, however, is that when one tries it

37 |1t needs to be highlighted nonetheless, that not every environmental problem is consistent with the
dynamics of the tragedy of the commons (see Soroos, 2005, 35).

38 As Barret (2003, 56) note, the prisoner’s dilemma is best described by Luce and Raifa (1957): ‘Two suspects
are taken into custody and separated. The district attorney is certain that they we guilty of a specific crime, but
he does not have the adequate evidence to convict them at the trial. He points out to each prisoner that each
has two alternatives: to confess to the crime (...), or not to confess. If they both do not confess, then {(...) he will
book both of them on minor charges (...) and they will both receive a minor punishment; if they both confess
(...) he will recommend less than the severe sentence; but if one confesses, and the other does not, then the
confessor will receive lenient treatment (...) whereas the other will get ‘the book’ slapped at him’. See Barret,
2003, 56; See also Vogler, 1995, 10-11).
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(especially in the case of the red and black card game), tests have shown that only a fraction of
players of the game votes for cooperation when there is a greater general benefit. However, this is
only a fraction of the total community of players that participate in the game. In other words, and in
the case of international environmental problems, only a fraction of the international society will
choose to cooperate, if the choice is up to individual states alone. Studies have shown, however,
that if there is an organization that intervenes in the game, (such as a government or a regulatory
body), then the players (i.e. the international society) would place a much larger proportion of votes
towards cooperation for the general benefit of the whole community. It is necessary to highlight at
this stage that, even though the obligation to cooperate in good faith is one of the most important
aspects of international environmental law (together with the application and adherence to the core
principles of international environmental law?®°), actual cooperation is one of the key problems in
countering international environmental problems. Of course, if the problem deals only with
resources that lie entirely within a nation’s territorial sovereignty, they can be managed effectively
without international cooperation. However, as it has been explained above, shared resources are

prone to overuse when countries pursue unilateral policies (Barret, 2003).

The main reasons for the dilemma and behavior of the players are, as Abraham and Chayes claim,
the lack of transparency and of discussion amongst the players: ‘conditions (...) specify that (...
parties cannot communicate with each other and that they have no information about each other’s
moves (...). If only the parties could talk about their problems and observe how others have chosen,
the dilemma could be avoided’ (Chayes and Chayes, 1995, 144, in Barret, 2003, 61). In opposition,
Benet argues that transparency and communication would not help, as, while a larger number of
parties would undoubtedly choose to cooperate, a fraction of them would always fend for
themselves (Barret, 2003). It is important to remember that, above all, these processes are political
and diplomatic processes in nature. International environmental law is closely linked with politics
and international relations, and it is very difficult to separate these spheres from each other

(Cameron, 1996). International environmental law is, thus, diplomatic in nature, and political in spirit:

39 Core principles of international environmental law include the concept of sovereignty over national
resources (Sands, 1999, 127; see also Bowman, Davies and Redgwell, 2010, 48-52); the obligation of states not
to cause environmental harm (for more information see (Hunter, Salzman and Zaelke, 2007, 502-507); see also
(Bowman, Davies and Redgweell, 2010, 52-55) the obligation of states to conserve the environment and its
natural resources; the need for states to assess and monitor actual impact on the environment of activities,
the concept of common but differentiated responsibility and the ‘polluter pays’ principle (Sands, 1999, 129-
130) and; the need for international cooperation to solve international environmental problems (see Den Boer,
Romsay and Rothwell, 1998, 9-12; Sands, 1999, 127-128) In addition, the precautionary principle (see Bernie,
Boyle and Redgwell, 2009; Sands, 1999, 129-130) envisages taking anticipatory actions in order to avoid
environmental harm before it occurs, and in the face of uncertainty. See Hunter, Salzman and Zaelke, 2007,
510 (Note only the principles that are most relevant to the thesis have been highlighted. For a general
overview see on the principles of international environmental law, see Chapter 4 in Sands, 2003).
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‘in the game of diplomacy, self-interest is the only sound basis on which to predict the reactions of

the other nation’ (Barret, 2003, 49).

However, it will be argued — somewhat in the middle of the above perspectives — that even though
states will ultimately seek their own benefit, the regulatory approach discussed above is a key move
toward effective — and up to date — cooperation, through the various discussions and negotiations at
the different CoP meetings. The main reasons for this are that it encourages international, regional,
multilateral and bilateral cooperation and, of equal importance, that it's unique and generic
character, coupled with the application and use of non-binding arrangements, facilitates agreement
on key and pressing issues to be tackled. After all, as Barret (2003, 33) states ‘an effective treaty can
improve on unilateralism and make every party better off’. Treaties of this kind represent a ‘real
vehicle for lawmaking, with (...) wide appeal to the international community’ (Bernie, Boyle and
Redgwell, 2009, 13; Green, 2001, 387-414), and are arguably the best way to get the prisoners to
cooperate or to get countries to hand in their red cards to the regulating body of the treaty, which is
actually comprised the states themselves (Barret, 2003).Through the different meetings, and with a
certain amount of pressure applied by the different actors of the international society at different
points along the way, common interests can be found alongside the individual self-interests.
Negotiations should identify with a collective mission even if this sometimes this may go against the

self-interest of certain states®.

Ultimately, international environmental law-making is a complicated process that is heavily
entrenched in political — it is a ‘political game’*! — and economic spheres, and there will always be a
proportion of countries that will not wish to cooperate. The challenge of international
environmental law is to accommodate the perspectives of the different countries (north and south),
as well as their priorities, into a ‘global partnership’ to achieve sustainable development and to
counter environmental problems (Hunter, Salzman and Zaelke, 2007, 164). As noted above, this is

not as easy as it seems. For the process to work, it is not only essential to find a formula acceptable

40 The best example of a well negotiated treaty is probably the Rio declaration, with a ‘delicate balance of
policy goals’ reflected in two sets of key principles: ‘on the one hand, public participation, the ‘precautionary
approach’ and the ‘polluter pays’ maxim (principles 10, 15 and 16) which are considered to be essential by
developed countries. On the other hand (...) key principles include the ‘right to develop’, poverty alleviation
and the recognition of ‘common but differentiated responsibilities’ (principles 3, 5 and 7)" which are essential
to developing countries (Sand, 1999, 67).

411t is worth highlighting that, while most problems addressed by international law are predominantly political
in nature, international law ultimately seeks to address failures of human behavior through the development
of rules, institutions and other modalities of international governance. Of course this is political in scope.
Nonetheless, there is an and additional dimension which is not traditionally shared by other international
problems in international law: it involves impacts on extremely complicated physical processes that have an
effect on the earth as a whole (Bodansky, Brunne and Hey, 2007).
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to a large rough number of countries. Since treaties must be self-enforcing, they must do more than
simply tell countries what to do: ‘treaties must make it the interest of the countries to behave as

every country would like them to behave’ (Barret, 2003, 18).

International environmental law is best seen as ‘effort to reconcile competing or differing concerns
of nations. Before treaties come into force, they need to be negotiated and ratified by a minimum
number of parties in a process that normally takes several years before states agree to the terms of
the treaties*. Treaties of this kind, nonetheless, tend to be more rapidly agreed upon, and come
more rapidly into force than traditional international law treaties. The challenge is to engage enough
key states to participate and to ensure commitments are the adhered to (Bodansky, Brunnee and

Hey, 2007, 11).

2.5 Effectiveness of environmental regimes

It needs to be stressed from the outset that determining effectiveness of an environmental regime is
a very complicated task. As it is not the purpose of this chapter — or of the thesis — to examine the
effectiveness of a particular environmental regime, this section will not attempt to do so. However,
given that the thesis will focus on the effectiveness of international cooperation to counter
transnational organized crime, it is worth briefly highlighting, for the benefit of latter discussions®,
the multitude of interrelated issues that need to be considered when examining the effectiveness of
a particular regime and effectiveness in a broader sense. Effectiveness (see generally Vogler, 2000,

155-179; Young and Levy, 1999; Anreiter, 1997; McCormick, 1999, 52) can be seen as:

e Effectiveness as international law (legal approach): the rules and regime constructed are

consistent with the norms, principles and legal obligations of international law.

e Effectiveness as transfer of authority (normative approach): the regimes, as a form of
governance, encourage international cooperation, information exchange, cross-border and
international coordination and monitoring. The regimes should also have sufficient decision

making powers.

42 The ratification process involves the relevant national legislative power of each state (...) confirming that the
state will be legally bound by the treaty’ (Green, 2001, 387-414)

4 Chapter 4 as well as chapters 6, 7 and 8 will further expand on notions of effectiveness and ways to measure
the effectiveness of initiatives based on available literature and perceptions from participants interviewed.
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e Effectiveness as behavior modification (political approach or policy effectiveness): the
regimes should be effective in changing the behavior of states towards the environmental
problem and the rules of the treaties should be observed. Note: the change in behavior must

be sustained.

e Effectiveness as problem solving (implementation): efforts must be able to address the

environmental problems effectively.

e Economic effectiveness: activities and efforts must be cost effective and efficient.

e Environmental effectiveness: the environmental objectives of the treaty are achieved.

All the above dimensions of effectiveness are interrelated and there are a multitude of overlaps that
exist between them. There are also additional dimensions that are not listed above, as this is only an
exploratory list and does not attempt to be comprehensive. Nonetheless, it is important to highlight
here that, ultimately, environmental effectiveness is the most important aspect that would
determine the effectiveness of a particular regime (Anreiter,1997, 22; Young and Levy, 1999, 273).
However, it will only be met if a combination of the other dimensions occurs. Particularly important

is the point listed above as ‘behavior modification’.

The development of environmental strategies and plans of action to effectively counter
environmental issues has been continuously undermined — at both national and international levels
— by lack of political will, continuous debates over scientific uncertainties and a general failure or
unwillingness to conduct preventive action (McCormick, 1999). Indeed, ‘a major determinant (...) is
the willingness and the ability of national governments to translate regime rules, procedures and {...)

commitments into practices that succeed in directing (...) behavior (Young, 1999, 273).

Against this backdrop, the different actors of the international society are essential to ensure that
rules and norms are implemented and that theory is translated into action. As it will be further
elaborated upon in the next chapter, non-state actors have thus stepped in to: generate the
necessary political pressure; raise awareness and funds for implementation of activities; assist with
the monitoring of the different treaties, and; promote public awareness about environmental

problems and the need to counter them (McCormick, 1999).
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2.6 Conclusion

Throughout the chapter, it has been highlighted that the environment is an issue of common
concern and that a shift in the way ‘traditional’ international law worked was necessary in order to
effectively deal with global environmental problems (Bernie, Boyle and Redgwell, 2009). This is
because of their ‘global’ nature and the fact that it is in the ‘common interest’ of the international
society to protect their ‘global commons’ (Yearly, 2000). The nature and character of international
environmental problems and the need to have the greatest possible degree of participation by the
widest possible range of parties has thus resulted in the emergence of tailor-made procedures in
international environmental treaty making with the development of a dynamic and flexible
‘standard-setting process’ (Bodansky, Brunnee and Hey, 2007, 21). Such processes have created
complex regulatory regimes* aimed at enhancing cooperation amongst states to deal with
international environmental problems in a new and innovative way. This has allowed for rules to be
adjusted and developed more promptly in response to the emergence of new problems and new
priorities by making use of non-binding guidelines, adopted and negotiated through the meetings of
the parties (Bodansky, Brunnee and Hey, 2007, 13-21; Bernie, Boyle and Redgwell, 2009). As
stressed throughout the chapter, soft laws make a crucial contribution to the development and
increased participation of states in international environmental law by focusing consensus,
facilitating agreement and enabling states to commit when they would otherwise not (Bernie, Boyle

and Redgwell, 2009).

It has been stressed that the regulatory approach is crucial to enable effective cooperation and that
this approach makes every party better off, has wide appeal to the international society, and is
arguably the best way to find a way to work together for a common goal (Barret, 2003; Bernie, Boyle
and Redgwell, 2009, 13; Green, 2001, 387-414). Against this backdrop, the legal status parts of the
treaties ‘seems to be of secondary importance’ (Bodansky, Brunnee and Hey, 2007, 23-24; See also
Bernie, Boyle and Redgwell, 2009, 36). Specially as ‘it does not seem to make them any less effective
than binding measures’ (Bodansky, Brunnnee and Hey, 2007, 23-24) and because regardless of the
‘soft’ character of some agreements, the standards and guidelines adopted influence and shape
state practice as effectively as their formally binding counterpart (Sand, 1999; Bernie, Boyle and

Redgwell, 2009).

4 A key feature of the institutional development of international environmental law is the establishment of
treaty bodies within the framework of international environmental treaties. Such institutions, however, are
not independent from their member states (French, 2009, 260-261)
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As argued throughout this chapter, environmental law making is essentially political in nature (Green,
2001). Dealing with international environmental problems is thus heavily liked to securing
international cooperation at a global level taking into account the different priorities of states, the
‘key decision makers’ (French, 2009, 261) in international environmental law. Regardless of the
binding nature of treaties, states retain control over the commitment to non binding norms and
rules. And yet, they have responsibilities towards the international society and have to cooperate in
a spirit of global partnership to counter international environmental problems (Bernie, Boyle and
Redgwell, 2009). They also have, as will be discussed in the next chapter, to work closely with other
actors of the international society — namely intergovernmental organizations, international
organizations, and nongovernmental organizations — to effectively deal with the problems. It is
necessary to highlight that, despite the remarkable growth of international environmental law over
the past few decades, one of its most significant problems and weaknesses is enforcement. As a
general proposition, it can be stated that ‘the policing of international law has proved extremely

difficult’ (Den Boer, Romsay and Rothwell, 1998, 17):

‘Though nature pays no attention to lines drawn up on a map, the institutions that can be
used to correct an externality are defined by political boundaries. Local or intranational
externalities are the easy ones to put right; they can be corrected by the state — by a
legislature that creates a law, a judiciary that settles disputes, and an executive that enforces
the law. Transnational externalities can only be corrected by the intervention of two or more
states. They are thus much harder to remedy’ (Barret, 2003, 107).

After all, International law is not the law of a world government and the international system has
little in common with unitary government systems. There is no world government that is authorized
to both ‘police the streets’ to ensure compliance or to tax the world’s citizenry, and there is no world
fund to pay for the provision of transnational public goods. In addition, there is no world legislature
to create binding laws on global community - the UN General Assembly may be stylistically similar to
a parliament, but its resolutions are not legally binding on member states — and parties cannot
appeal to a world legislature. Nor can parties depend on a world court, as even though there is one,
its primary role is dispute settlement, and it can only decide on cases that ‘all parties agree should
be heard’ (Barret, 2003, 108). Moreover, there is no world executive with the authority to enforce
the decisions (Bowman, Davies and Redgwell, 2010; Barret, 2003). It is indeed a major successes that
International environmental law-making has managed to develop a different method for keeping
order in an ‘anarchic international system’ and it has been able to adapt to its own characteristics:
even though ‘the international system lacks the hierarchical legal structure that characterizes (...)

national institutions, it is nonetheless highly organized’ (Barret, 2003, 108).
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Chapter 3: the Role of State and Non
State Actors in Combating Transnational
Organized Crime

3.1 Introduction

Chapter 2 highlighted the emergence of new procedures in international environmental law that
allow for a more dynamic and flexible process to safeguard the environment. This process has
managed to achieve the greatest possible degree of participation and involvement from states and
has created regulatory regimes that have increased cooperation and participation of countries in
efforts to counter international environmental problems. Regulatory regimes are thus, the best way
to get countries to cooperate and to work together for the greater good of the community (Barret,
2003). One of the more important developments is that the regimes facilitate and promote
cooperation between states and non-state actors and makes use, as will be further elaborated upon
below, of the relative strengths of the different actors to effectively counter environmental
problems. Overall the regimes are concerned with ‘regulating environmental problems, providing
common standards and practices for prevention (...), or promoting conservation and sustainable use
of natural resources and biodiversity’ (Bernie, Boyle and Redgwell, 2009, 9). In addition,
environmental regimes seek to strengthen and harmonize national environmental laws and policies.
The participation in environmental treaties and its regulatory regime does not, however, directly
ensure the fulfillment of commitments. To achieve such results, it is important that the different
institutions of the regulatory regimes work effectively, and that they cooperate closely with both
state and non-state actors to ensure the implementation of commitments and the monitoring of the
conventions. A further concept that was highlighted is the inherently political nature of international
environmental law and that states — the ‘key decision makers’ (French, 2009, 261) — retain control
over the degree of commitment to the different norms and rules developed (Bernie, Boyle and

Redgwell, 2009).

This will be further discussed throughout this chapter when a particular feature of international
environmental law is highlighted: the increased participation of non-state actors (Redgwell, 2010).
While throughout most of the 20" century the international system was one of ‘nation-states and

their subunits’, today it includes both state and non-state actors as ‘essential components constantly
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interacting’ (Brown Weiss, 1993, 709). As the chapter will demonstrate, there are increasing amount
of responsibilities accorded to the different actors in the international society when dealing with

environmental issues. This, it will be argued, is both necessary and essential.

The different sections of this chapter examine the actual implementation of environmental law, and
the different ways of ensuring compliance with the norms and regulations that the states have
adhered to. The role of states and the various actors in the international society, with regards to the
additional array of actors involved in international environmental problem-solving will also be
discussed. It will be argued that that the state remains the key actor and decision-making ‘machine’
in international relations and in international law. However, since the last quarter of the 20™ century,
the importance of non-state actors has increased significantly to the point where non state actors
hold unique roles and responsibilities that supplement those of the state, and that are key to
ensuring compliance with treaty provisions, and effective enforcement. This is predominantly the
case in relation to environmental problems, transnational environmental crime and the illegal trade
in endangered species. States therefore have to work closely with a different array of
intergovernmental organizations, international organizations, and nongovernmental organizations to

effectively deal with international environmental problems.

3.2 The Changing Role of the State: Actors in International

Environmental Law

‘In a very real sense, modern international environmental law is no longer made by states
alone’ (Bernie, Boyle and Redgwell, 2009, 9)

As it was discussed throughout the previous chapter, the development of international
environmental law has changed the way traditional international law works. Emphasis has been
added on the need for collective action to protect global commons as contributions and solutions to
transnational or global environmental concerns on the part of any state demand cross-border,
bilateral, or multilateral cooperation. Thus, collective action that is agreed upon is required in order
to act upon international environmental problems. In order to reach that goal, a ‘negotiated balance’
between the traditional rights of states (i.e. territorial integrity and territorial sovereignty) and the
environmental needs of the international society is sought, since ‘neither can be absolute in the
environmental context’ (Bodansky, Brunnee and Hey, 2007, 9). Such collective action is agreed upon,

coordinated, and achieved through the creation of environmental regulatory regimes.
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Throughout the chapter it was stressed that that solutions to collective actions in international
environmental law usually depend on dynamic arrangements between states and on the regulatory
regimes, and the intergovernmental institutions that are created where a great variety of actors, in
addition to the states themselves, have a voice. The inclination of international environmental law
has therefore been to create global and multilateral treaty-based regimes that pursue the greater
good in order to prevent a tragedy of the commons. The use of regulatory regimes seems, by far, the
most flexible and beneficial way to reach agreement on — and act upon — the necessary norms, rules
and standards that states must adhere to in order to protect the environment. As explained using
the examples of the prisoner’s dilemma and the black and red card game, effective cooperation
leaves every state better off. Undoubtedly, there are different debates on the how international
regulatory regimes should be designed in order to accomplish this objective, how can states be
motivated to join and commit to the standards that are set by the regimes, and how the burdens of

such commitments should be shared (Bodansky, Brunnee and Hey, 2007).

As Cameron argues, effectively countering international environmental problems requires more than
‘just intergovernmental cooperation’. It is argued in latter sections that states cannot act alone to
effectively counter environmental problems because ‘states alone do not possess the sum of the
real world power necessary or adequate to solve problems of such scale and complexity’ (Cameron,
1996, 33). States, therefore, can benefit from the assistance of additional actors to counter
environmental problems. Such actors do not generally go against the wishes of the state. Rather,
they supplement and assist with state activities, and ensure compliance of international
commitments. It needs to be recognized that under this so-called ‘new’ system, there is an
increasing amount of pressure on states to conform to agreements and a growing amount of
organizations that are vigilant on state actions. This is believed to be a very practical way to ensure
environmental commitments are not ignored or put aside. It is important to emphasize that, while
some of the traditional functions of the state have changed in the international environmental law-
making process, the state remains the absolute power in any decision making process. The ‘absolute’
power, however, has made close ‘friends’ that tend to influence the way in which it behaves. Before
we further elaborate on any of these points, however, it is necessary to analyze the different actors

in international environmental law and their functions and roles.
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3.3 International Environmental Law & the Changing Role of the State

In traditional international law, it was largely states that have rights and responsibilities (Hunter,
Salzman and Zaelke, 2007). States are the primary and principal subject of international law: they
negotiate, create, adopt, ratify and implement treaties and only states are responsible for
implementing them (Sands, 1999). The ‘substance’ of international law is, ultimately, developed
through a process of inter-state negotiation as sovereignty designates states as ‘the only players
with unlimited rights to act in the international system’ (Barret, 2003, 54). Thus, nongovernmental
actors are do not participate in, nor are they subjects of, international law, even if they play a
significant role in the process (Hunter, Salzman and Zaelke, 2007). With the development of
international environmental law, states remain main actors, albeit they are not the exclusive ones:
recent changes in international environmental law have afforded a ‘historically unparalleled
opportunity’ for non-state actors to participate in the development, formulation, implementation,
monitoring and enforcement of international environmental law (Redgwell, 2010, 692; Raustiala,
1997b). As Yamin argues, non-state actors are no longer ‘mute observers’. Rather, they are ‘actors in
their own right’; ‘reconciling this insight with state-centric accounts (...) is more of a theoretical
challenge because, in practice, it is abundantly clear that formal legal rules assisting (...) [them with]
a peripheral role in the international affairs represent and inaccurate and obsolete view of the

international legal order’ (Yamin, 2001, 161).

International environmental problems have therefore required the participation of a new set of
actors that, in conjunction with the state, hold specialized roles and specific responsibilities in
international environmental law. The different actors interact amongst themselves as a ‘web of
institutions’ that is linked through a variety of arrangements with the task of providing ‘governance
without government’ (Bodansky, Brunnee and Hey, 2007, 11). In other words, they need to influence
state conduct and state practice for a better collective outcome. The traditional key player in
international law is therefore no longer the only actor in international affairs. Although states
remain— and will probably continue to remain — the central body in international environmental law,
the nature of the state system is in itself changing (Jordan et al., 2005; Wapner, 2005, 539). The state
is no longer able to effectively deal with global problems alone. It needs to involve additional players
that will assist him in resolving its problems (Bodansky, Brunnee and Hey, 2007; Aas 2007,
Michalowski and Bitten 2005; Noortmann, Reinisch and Ryngaert 2015).

Before we proceed to further elaborate on the different types of actors, and their roles and

functions in international environmental affairs, it is necessary to examine when — and how — this
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process started and the key reasons why non state actors need to be involved in international

environmental efforts.

Until the latter part of the 20" century, non-state actors were usually denied participation in
international affairs. A key milestone that contributed to changing this relationship was the 1992 Rio
Earth Summit, where the principles for supporting wide participation in environmental problem-
solving and the need to involve, whenever relevant, the nongovernmental community ‘received a
significant political boost and some legal and institutional backing’ (Cameron, 1996, 35). The Summit
marked a watershed in the relationship between states and non state actors (Yamin, 2001). Agenda
21 called governments to recognize that non state actors hold ‘well established and diverse
experience, expertise and capacity in fields (...) of particular importance to the implementation and
review of environmentally sound and socially responsible sustainable development’ and highlighted
that their resources ‘should be tapped, enabled and strengthened’ (Yamin, 2001, 151; see United
Nations, 1945, Ch27, Article 21). This followed earlier dialogues held with the establishment of the
UN in 1945 when the involvement of nongovernmental organizations in intergovernmental policy
and program discussions was formalized: Article 71 of the UN charter notes that ‘the economic and
social council may make suitable arrangements for consultation with nongovernmental
organizations which are conceived with matters within its competent’ (Cameron, 1996, 33; See

United Nations, 1945, Article 71).

Today, the development of international environmental law can no longer be understood without
taking into account non-state actors in the process, particularly when dealing with environmental
issues such as wildlife trade (Bodansky, Brunnee and Hey, 2007). As Bisschop (2013, 169) highlights
in the context of timber trade* governments, civil society and international organizations ‘have the

potential to shape the governance and regulation of the tropical timber trade’.

Since Rio, the role of international organizations and the broader international society has become
more important in the achievement of environmental objectives and their involvement in
environmental policy has increased (Raustiala, 1997b). There has been a gradual recognition that
environmental problems can only be effectively addressed if there is a system of ‘environmental
governance’ (Den Boer, Romsay and Rothwell, 1998, 23) to ensure cooperation between states, as
well as between states and non state actors: environmental issues ‘need to be managed over time in
ways that increase cooperation and coordination among a large number of stakeholders’ (Hunter,

Salzman and Zaelke, 2007, 220). This is the responsibility of the state, but also of international

% This is also applicable to broader trade in fauna and other flora in general.
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organizations such as — but not exclusively — the United Nations, as well as bodies created under the

treaties regulatory regimes (Hunter, Salzman and Zaelke, 2007).

Global environmental issues therefore involve a complex array of players: ‘States, international
institutions, individuals, NGOs, business, and technical experts — and these categories only begin to
capture the rich variety of actors involved’ (Bodansky, Brunnee and Hey, 2007, 16). It needs to be
highlighted that such players are not a homogenous set of actors, will vary widely in membership,
goals, approach, and resources and usually have different methods, objectives and priorities (Yamin,
2001; Raustiala, 1997a; McCormick, 1999; Michalowski and Bitten 2005; Duffy, 2010). It is also
important to highlight that the effectiveness of their involvement will vary ‘according to their
seriousness of purpose, funding, depth of research, skills in political advocacy, means of exercising
pressure, and narrowness of focus’ (Bernie, Boyle and Redgwell, 2009, 101-102). Thus, not
necessarily all actors will be involved in international environmental affairs. Some, however, have
become effective at achieving a consultative status in international environmental regimes and have
been instrumental in the development and negotiating process for a range of conventions and
protocols. This particular group is able to perform a variety of functions that are crucial for the
development and implementation of international environmental agreements (Sands, 2003). It is

such actors that will be the focus of the next section.

Actors in International Environmental Law:

As noted by Raustiala (1997b, 567; see also Sands 2003): ‘[s]tates can no longer claim to be the sole
holders of the right to participate in the international legal order and its processes, having been

joined by a new range of actors’.

Alongside the states there are, thus, numerous organizations charged with different roles to protect
the environment (Hunter, Salzman and Zaelke 2007). They all have different functions within the
system, and perform different tasks. Overall, there are five basic types of global and regional
organizations: there are global intergovernmental organizations (such as the United Nations and its
specialized units); regional intergovernmental organizations (such as ASEAN); the different
secretariats and CoP of the international conventions; global quasi-governmental organizations
(such as IUCN), and; Non-Governmental Organizations (NGOs) (such as WWF, TRAFFIC, or other
similar organizations)* (Den Boer, Romsay and Rothwell 1998, 25). Arguably the most important and

influential non state actors are intergovernmental, intra-governmental and international institutions.

46 For more information, see Chapter 2 in Den Boer, Romsay and Rothwell, 1998.
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For example, two of the most important contributors to international environmental law and
international environmental regimes are IUCN, a ‘hybrid organization’ comprising of member states,
government agencies, over 800 national and international NGOs and over 10.000 scientists, experts
and lawyers from around the world’ (Bernie, Boyle and Redgwell, 2009, 102), and the United Nations
Environmental Program (UNEP)). They have both played a very important role in initiating
negotiations and supporting countries by providing sounds advice and expertise to ‘substantially
increase countries capability to respond to environmental problems’ (Bernie, Boyle and Redgwell,
2009, 102-103). The NGO community is also an important and permanent player in the international

arena®’.

Before we proceed any further, it is necessary to briefly highlight the difference between the terms
that will be used for the remainder of this chapter: ‘non state actor’ and ‘nongovernmental
organization’. The broad ‘non state actor’ term covers every organization that is not a state (Yamin,
2001, 149-150). This includes all types of organizations mentioned above. The term ‘non state actor’
will be used when we wish to refer to the broad range of actors involved in international
environmental law. When we wish to refer to particular non-governmental organizations we will

refer to them as NGOs.

Non state actors are complex actors at global, regional, subregional and bilateral level. They perform
different functions as determined by the parties (states) (Sands, 1999). The different actors can be
usually grouped in several interlinked dimensions according to: the types and degree of influence
they exercise in the policy cycle agenda; the basis on which they exercise influence, power and
expertise, and; the way in which they exercise influence on states to support a set of policies or to
implement international obligations. Actions of one actor are rarely understood in isolation
(Gunningham, 2009, 181), as the different types of organizations ‘play a significant role in virtually
every aspect of the international environmental process’ (Bodansky, Brunnee and Hey, 2007, 20) and
exercise different degrees of influence in the ‘life cycle’ of international agreements (Yamin, 2001,
153). In general, it can be argued that no single organization controls the management of global

environmental issues’ (Hunter, Salzman and Zaelke, 2007, 219).

It is crucial to highlight that the participation of additional actors in the environmental process ‘is not
meant to obscure the central importance of interstate relations in world affairs’ (Wapner, 2005, 539).

As noted above and throughout the previous chapter, states remain the main decision makers in

47 For more information on non state actors see Tarlock, 1992; Anreiter, 1997; Sands, 1999; Bernie, Boyle and
Redgwell, 2009; Vogler, 1995; Raustiala, 1997b; Noortmann, Reinisch and Ryngaert, 2015; Michalowski and
Bitten 2005; Otto 1996.
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international environmental affairs, and will probably continue to be for the indefinite future
(Wapner, 2005; See also Jordan et al, 2005, 212; Barret, 2003, 53; French, 2009, 261). States are ‘the
primary players in games of international environmental relations (...), as represented by their
governments’ (Barret, 2003, 53). States, however, depend largely on non state actors as they are
crucial for the effective development and implementation of international environmental regimes
and to ensure compliance with the different obligations. This is exemplified in the wildlife trade
where non-state actors are ‘taking up responsibilities traditionally reserved for the nation state’

(Bisschop 2013, 169; see also Loader, 2002; Sheptycki 2002).

States and non state actors can sometimes have a paradoxical relationship: while states are the
dominant players in both the development and implementation of international environmental law,
they often need to incorporate a range of non state actors into ‘states-only’ activities that have
traditionally been reserved to states (Bodansky, Brunnee and Hey, 2007; Raustiala, 1997a). ‘The
paradoxical nature of the relationship (...) is felt all the more keenly as it is certainly arguable that
the effectiveness of international environmental regimes depends on their success in influencing
[states] actions’ (Cameron, 1996, 32). The involvement of the broader international community —
viewed in terms of broader than a community of states alone — in international environmental
efforts is seen as mutually beneficial, as governments will benefit from the information, expertise,
knowledge and resources of their ‘new’ partners, as well as from a certain amount of political ‘cover’
(Redgwell, 2010). In return, the ‘new’ partners will gain increased access to information and a more
direct input into official positions, discussions, and standard-setting processes (Hunter, Salzman and
Zaelke, 2007; Raustiala, 1997b). This also reflects a more inclusive approach to the concerns of the
wider international society. Governments, with limited resources and a growing list of concerns, are
gradually providing greater roles to environmental non-government organizations because they are
able to effectively ‘fill the regulatory space that states previously occupied’ (Gunningham, 2009, 196-
8). Such organizations are, arguably, the main actors that ensure environmental problems get
tackled, the ones that provide the impetus to the movement, and the ones that enable states to
comply with their obligations. As Gunningham states: ‘at regional, national or global level, probably

the biggest gains have been achieved by environmental (...) organizations’ (Gunningham, 2009, 196).

Roles and Functions of Non State Actors

As noted above, the different actors of the international society hold different roles in virtually every

aspect of international environmental law (Bodansky, Brunnee and Hey, 2007). The last few decades
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have particularly witnessed an extraordinary rise in the level of international activities undertaken by

non state actors (Yamin, 2001).

This section will highlight the different roles and functions that such actors may hold to support the
activities of the state (see Sands, 2003, 71; Stein, 1972, 259; Anreiter, 1997, 13; Faure and Lefevre,
1999, 142; McCormick, 1999, 55-56; Noortmann, Reinisch and Ryngaert, 2015). The roles and
functions of the different actors will be grouped in the following categories: informational,
normative and operational. In order to highlight the importance of non state actors in the
monitoring, implementation and compliance of international environmental agreements, there will
be a separate section for this issue. It is important to note that the below sections are interlinked
and that involvement is not necessarily sequential. Moreover, as noted above, different types of
organizations will be more involved than others. Some may be more involved in all aspects, others
may be highly involved in some aspects and have limited influence over others, and another group

may only hold specific functions.

1. Informational:

One of the key roles of non state actors is to provide information about new and emerging issues,
disseminating such information, facilitating information exchange, and initiating discussions that
may, ultimately, lead to states taking normative action against international environmental

problems (Sands, 1999, 2003).

Non state actors, particularly specialized groups, are often the first ones to identify the different
environmental problems and alert governments to the need for action (Yamin, 2001). Most of the
current serious environmental issues were not immediately apparent until such expert networks
recognized the problem because of new scientific findings or new research about a particular issue
(Bodansky, Brunnee and Hey, 2007). Non state actors are thus crucial actors in the ‘problem-
definition process’ and can advocate from a universal perspective, particularly when they provide

neutral scientific information of specific problems (Yamin, 2001, 153; Stein, 1972; Tarlock, 1992, 72).

As a result, they provide constant forums for discussion of current and pressing environmental issues
at different seminars, conferences and scientific engagements before this is pushed through a series
of international conferences and meetings at the national or international level (Yamin, 2001;
Bodansky, Brunnee and Hey, 2007, 18; Buck, 1998, 8; Anreiter, 1997, 13). They also raise awareness

about the existence of environmental problems and provide the necessary arena to exchange
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information and deliberate upon matters that require collective action (Akande, 2010; see also Den
Boer, Romsay, and Rothwell, 1998, 25; Bodansy, Brunne and Hey, 2007, 20). The United Nations and
its specialized units, for example, are well known for providing the principal forums for cooperation
and coordination of activities where ‘most of the interstate cooperation necessary for developing
international environmental policy and regulatory regimes has been realized’ (Bernie, Boyle and
Redgwell, 2009, 45; see also Sands, 1999, 120-121). UNEP in particular has achieved the most as
facilitator of meetings and a coordination unit. Its involvement is seen as an impartial and unbiased
force which facilitates negotiations and potential compromise between states (McCormick, 1999;

Sands, 2003; Bernie, Boyle and Redgwell, 2009).

A particular example of the role that non state actors play by providing and sharing information is
the reporting of negotiations. NGOs have been, for some time, providing daily bulletins at the
different meetings and CoPs. The bulletins provide a detailed account of the statements, proposals,
discussions, points of contention, and decisions of the day and are given to the participating
delegates (Burke, 1997; in Raustiala, 1977a). To use a famous quote from a delegate attending the
1972 Stockholm Conference: ‘the crew that put out ECO should attend all international conferences
so we'll know what the hell is going on’ (Raustiala, 1997a, 730). This particular example highlights the
importance of non state actors, as the reporting of ongoing negotiations is something governments
cannot do on their own. If they did, it would be considered ‘biased and unrepresentative’. Equally, if
a UN agency or a formal secretariat published daily reports, they would have an ‘official document’
status, and participants would find it very difficult (or impossible) to agree on its content, style, tone,
and the like within the given time-frame (Raustiala, 1997a, 730). NGOs may publish such a bulleting

as this would be considered an informal and informative document only.

2. Normative

As noted above, non state actors have played an important role in highlighting new environmental
problems, and bringing them to the attention of the international society. They have also played an
essential coordinating role to encourage states to enter into dialogue, generating political consensus
on the key issues that need to be addressed and facilitating and encouraging collective actions to
solve environmental problems (Bernie, Boyle and Redgwell, 2009; Bodansky, Brunnee and Hey, 2007;

Stein, 1972). These are one of their most important roles in international environmental law.

As a matter of fact, non state actors have shaped policy making at both the national and

international level. They are able to intervene in debates and meetings — even in some cases as
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members of official delegations — and have the ability to shape the agenda of meetings and
conferences (Yamin, 2001; Bodansky, Brunnee and Hey, 2007; Tarlock, 1992). In addition, they can
exercise informal power to shape the way in which problems are addressed, the priority they receive,
and in some cases, the way governments cooperate with each other to solve them (Yamin,2001).
Non state actors have also influenced states to strengthen and develop national legislation and are
also important players in the negotiation and development of environmental regimes as well as
other actions taken to effectively counter global environmental issues (Den Boer, Romsay and
Rothwell, 1998; Bodansky, Brunnee and Hey, 2007; Wapner, 2005). They are particularly active in
the international standard-setting and implementation processes and have strongly contributed to
the development of national and international legal obligations and the development of soft laws
(Den Boer, Romsay and Rothwell, 1998; Bodansky, Brunnee and Hey, 2007; Sands, 1999, 2003). In
addition, non state actors are increasingly involved — and participate more directly — in international
institutions and have substantial influence in the design and implementation of international

environmental regimes (Bodansky, Brunnee and Hey, 2007; Buck, 1998, 7).

Given that many global and regional environmental issues are ‘relatively novel and highly complex’ —
new problems keep on appearing (Raustiala, 1997a, 726-7) — and there is ‘little experience to guide
the policy making process’ (Raustiala, 1997b, 558-9; See also Tarlock, 1992, 69), non state actors can
provide a varied range of information about potential policy options (Raustiala, 1997a, 726). Such
information is often provided to policy makers freely by multiple organizations. The ‘plurality of
sources’ ensures data quality and the ‘biases of most major NGOs are fairly well known to the
governments’ and can easily be avoided. The result is that states can maximize their information and
benefit from ‘reasonably accurate, efficacious, and creative policy advice’. States are also able to
minimize their expenditures by working with the different actors of the international society
(Raustiala, 1997a, 727). It needs to be highlighted that some organizations have played a
fundamental role in the creation of environmental regimes and in the pioneering of initiatives. The
most notable examples are UNEP and IUCN, which are renowned for producing ‘extensive, well-
researched policy papers’ and have helped draft, negotiate and adopt multiple binding multilateral
agreements. Such organizations have greatly contributed to the development of international
environmental law and have provided secretariats for several international conventions such as

CITES (Soroos, 1999; Petsonk, 1990; Raustiala, 1997a).

A key aspect of the participation of non state actors is that it also ensures wide participation in
international environmental issues. This is largely, particularly in the case of the UN, its ‘consensus

and negotiating procedures’ have created a real potential for securing approval and participation in
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international environmental efforts. If one takes into account the quantity of states and their
different interests and priorities, this has proved essential when dealing with global environmental
problems as it ensures a global participation and support (Bernie, Boyle and Redgwell, 2009). Other
non-state actors, including several high profile NGOs, also have a major and positive role to play in
this process (Tarlock, 1992). For example, it was pressure groups that led to the convening of the
1972 Stockholm convention and contributed to the development of the Rio Declaration, Agenda 21
and the different treaties opened for signature at the conference (Bernie, Boyle and Redgwell, 2009,

48; Yamin, 2001, 151).

3. Operational

In addition to the above, non state actions are unique partners as they hold vast amounts of
expertise in international environmental issues, they are able to motivate governments, in different
ways, to ensure they comply with international norms and regulations, and are able to help by

providing resources and assistance with implementation of activities.

International environmental issues are so technical and specialized that governments sometimes
rely on external assistance and expertise to seek solutions to the problem (Vogler, 2000). By
providing extensive information and assistance to governments, non state actors have ‘put
themselves forward as actors with solutions’ (Yamin, 2001, 155). As a result, governments now look
at diverse international organizations and NGOs as partners in the development and implementation
of international environmental law, with the capability to provide specialized technical, scientific and
policy advice and assist them directly or behind-the-scenes. Such groups increase the capacity of
governments to undertake negotiations and comply with international obligations (Yamin, 2001). For
example, one of the initial roles of many environmental organizations and NGOs was wildlife
conservation. As such, these organizations have been heavily involved in wildlife conservation issues
to ‘ensure and support the creation of environmental regimes’. Given that they possess substantial
expertise in the area and that they are able to bring forward expert and independent — although not
necessarily always objective — judgments, they have become important actors in wildlife
negotiations, to the point that they have become part of national delegations at the different CoP

(Raustiala, 1997b, 551-9; Raustiala, 1997a, 733; see also Michalowski and Bitten 2005).

Globally, states have an increasing number of issues to deal with at both national and international
levels. In addition, in reality, environmental issues tend to figure towards the bottom of the national

agenda. What is more, states are becoming increasingly porous and unable to effectively deal with
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environmental issues independently, due in many cases to the lack of funds (Bodansky, Brunnee and
Hey, 2007). Given the abundance of expertise and funds available to the state outside of its
sovereign authority, it is clear why states have acceded to collaborate with a growing variety of non
state actors to resolve environmental problems. Independent networks and NGOs are able to assist
governments with international environmental problems as they have the resources and the
necessary expertise to assist with the problems*®. Moreover, given the different levels of
development in different countries, it is necessary that the costs and burdens are shared. It will be
argued that non state actors play an important role in this particular aspect as they are able to
channel funds into different activities. In some cases such activities are funded by more developed
countries that, under international environmental law, are called upon to assist with the burdens
and costs of measures taken in developing countries that may benefit the international society as a
whole (Bodansky, Brunnee and Hey, 2007). States therefore must accept the assistance of non state
actors to effectively counter environmental problems. This last point — predominantly the case in
relation to environmental problems, transnational environmental crime and the illegal trade in
endangered species — is crucial to understanding how the traditional roles of the state have changed

in international environmental law.

In addition, it can be argued that a further role of the international society is to motivate and assist
states when they do not find the necessary motivation by themselves, as well as to engage with
them when needed, and to ensure that they comply with the rules and regulations they ratified. Non
state actors put a considerable amount of pressure on states by openly demanding action, including
international cooperation, and educating the public about the existence of problems and the need
to do something about them. This is arguably the most important role of the NGO community in
international affairs (Yamin, 2001). Non state actors can also motivate states to join and commit to
standards set by treaties and their regulatory regimes, share part of the economic burden of
complying with such norms and regulations in order to achieve the desired goals, and apply, when
necessary — and if possible — an additional layer on pressure on states to comply with international
commitments (Bodansky, Brunnee and Hey, 2007). This, of course, places a further constraint to the
concept of state sovereignty, as ‘adherence to the concept of state sovereignty poses difficulties for
the establishment of a role for non state actors in helping develop and enforce primary rules’
(Cameron, 1996, 31). Nonetheless, it has to be highlighted that, while the participation is desired, it
is ultimately the actual states that have the final word, and the role of the international society is to

assist states.

48 Budgets of the largest nongovernmental organizations is usually equal to, if not double, the annual
expenditure of government organizations that deal with environmental problems (Wapner, 2005, 527).
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3.4 Monitoring, Implementation and Compliance with International

Environmental Agreements

As we have noted above, non state actors play significant roles and participate more intensively in
international environmental agreements (Redgwell, 2010; Victor, Raustiala and Stolnikoff, 1998). As
a result, there are different actors that may end up being responsible for parts of the monitoring and
implementation of, and compliance with, treaty provisions. It is necessary to highlight that the
participation of non state actors in international environmental efforts and in environmental
regimes is largely dependent on the type of agreement reached amongst states, and whether or not

they allow non state actors to be involved in the process (Mitchel, 1996).

Compliance with treaty provisions is usually facilitated by non state actors, which are arguably one
of the best ‘assistants’ states and the treaties regulatory machinery have when dealing with
international environmental problems. Before we examine the involvement of non state actors to
ensure implementation and compliance with environmental regimes, it is necessary to clarify the
term ‘compliance’ and its implications. In traditional international law, compliance® focuses on
concepts such as breach, state responsibility, invocation of responsibility by another state, dispute
settlement and restitution and compensation. This is ‘seldom applied in international law generally
and even less so in international environmental law’ (Bodansky, Brunnee and Hey, 2007, 23; See also
Fisher, 1981; Young, 1979). States rarely enforce international environmental law by invoking state
responsibility, and cases of noncompliance are rarely addressed through traditional dispute
settlement (Bodansky, Brunnee and Hey, 2007). Rather, as noted in previous sections of this chapter,
the overall aim of international environmental regimes is to enhance cooperation and alter state’s

behavior towards environmental problems.

In international environmental law, the term compliance is commonly applied in comparing behavior
to specific treaty provisions, a treaty’s broader spirit and principles, implicit international norms,
informal agreements and even tacit agreement (Mitchel, 1996, 5). Even if parties do not reach actual
compliance or do not go beyond minimum treaty requirements, they can include considerable
beneficial behavioral change. Compliance and behavioral change, however, are wanted if they lead
to the achievement of the treaty goals. In Young’s terms, ‘we are interested in a treaty’s problem-

solving, as well as behavior changing impacts’ (in Mitchel, 1996, 24).

4 Compliance is understood here as ‘an actor’s behavior that conforms to a treaty’s explicit rules’ (Mitchel,
1996, 5; see also Hunter, Salzman and Zaelke, 2007, 369)
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The term compliance is often misused: ‘the term compliance is often not used in a consistent way,
but focused with related terminology such as implementation, effectiveness, or even enforcement’
(Faure and Lefevre, 1999, 138-9). These terms refer to ‘different aspects of the process of achieving
international political and legal cooperation’ (Faure and Lefevre, 1999, 139). It is therefore necessary

to clarify the different meanings of such terms.

Implementation refers to ‘specific actions’ (organizational, legislative and practical actions) that
states take to make international agreements ‘operative in their national legal system’ (Faure and
Lefevre, 1999, 139). Implementation, thus, links the national realm with the international treaty
obligations. It is a complex process — ‘what turns grand principles and commitments into actual
practice’ (Victor, Raustiala and Stolnikoff, 1998, 29) — and an essential part of international
environmental affairs. Implementation of international environmental law ultimately depends on
national actions® . For example, once a treaty has entered into force, it must be implemented®..
Though states are normally given ‘substantial leeway in choosing the means for implementation’
(Barret, 2003, 149), the process will often require the development of national legislation or the
adoption of certain regulations at the domestic level to give domestic force to the treaty obligations.
In addition, in most cases parties will be required to report on their implementation (often to the
secretariat and at CoP meetings) (Barret, 2003). Implementation of treaty provisions is done with the
aim of achieving compliance. Compliance is therefore ‘the extent to which the behaviors of the

different states conform to the conditions of the treaty’ (Faure and Lefevre, 1999, 139).

As noted above, the term ‘compliance’ is also misused to refer to the enforcement or to the
effectiveness of a treaty. The former indicates the methods available to states to implement and
comply with treaty obligations. The latter is concerned with the effect of the treaty objectives or
particular parts of the treaty (Faure and Lefevre, 1999, 139). It needs to be highlighted that
‘compliance with a treaty doesn’t necessarily mean that it is more effective’ (Mitchel, 1996, 6).
Compliance can provide, in theory, a proxy for effectiveness, as greater compliance will, theoretically,
produce more environmental improvements. Nonetheless, ‘greater compliance is neither a
necessary nor sufficient condition for effectiveness’. The process of making conventions effective
has proved a ‘long term task’ and the involvement of key actors is crucial in making this possible.

Above all, states need to be willing to cooperate and work together to counter the problem at hand

50 National actions maybe include the enactment of international standards into domestic legislation, the
establishment of domestic procedures, the monitoring and reporting of certain regulated activities, the
punishment of any violations, and the judicial application of the law (Bodansky, Brunnee and Hey, 2007, 17;
See also Sands, 2003, 174-5)

51 Implementation refers here to ‘the process of putting (...) commitments into practice’ (Hunter, Salzman and
Zaelke, 2007, p363)
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(Mitchel, 1996; Green, 2001). Franck (1998, 909-25), similarly, suggests that cooperation will be
more likely and that international law will be more effective if the system is fair and legitimate (in
both the creation and application of rules) and based on a sense of community with shared values
and reciprocity on the need to take action but also subject to the scarcity of goods, which would

actively require members to take action and counter the problem.

Compliance is often evaluated against treaty provisions rather than the treaty as a whole (Mitchel,
1996). In general, parties tend to comply with some provisions and not with others. While
compliance may be because of parties’ particular interests, noncompliance tends to be because
either because states choose not to comply with specific provisions, because they cannot comply
with them (or they are incapable to comply with them) or because they do not reach the acquired
target even if they do comply with the treaty provisions (Mitchel, 1996; Faure and Lefevre, 1999).
One of the greatest challenges posed to those involved in the international environmental
movement is ensuring implementation of, and compliance with, international agreements. It has
long been recognized that most implementation gaps with environmental regimes are not the result
of any premeditated violation of treaty obligations, but rather of parties’ lack of reporting, or
institutional and financial constraints - this is particularly the case in developing countries (Sand,

1999, 166).

With particular attention to the reporting, the concept of state sovereignty creates a barrier to any
intrusions into the domestic affairs of the states as states are very resistant to information gathering
within their borders by other states or international organizations. As a result, most international
environmental agreements rely on national self-reporting (Raustiala, 1997a; 1997b). It is the states
themselves that report on their progress and compliance (or lack of compliance). In such situations,
there are clear incentives for states that are not in full compliance to misrepresent, procrastinate,
and otherwise fail to provide information in a timely and truthful fashion. Indeed, this is often the
case. It needs to be highlighted that this is as much as a result of a lack of capacity as much as a lack
of ‘good-faith efforts’. Many states will simply not have the necessary tools, personnel, or resources
to adequately gather the information. Regardless of cause, however, ‘information tends to be sorely
underprovided — even when states are fully in compliance — and this underprovision is a major
source of delay and ineffectiveness’ (Raustiala, 1997a, 728). Non state actors thus have a clear role

to fulfill in order to close the reporting.

Non state actors, and particularly the NGO community, provide an alternate route to gain
information about state behavior. Certain NGOs are well positioned and are able to provide

independent assessments of state compliance as well as other useful information. Indeed, NGOs
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place a significant amount of effort and financial resources on the monitoring of state actions
(Raustiala, 1997a). Clearly not all states welcome this monitoring. One of the reasons for this is that
NGOs remain ‘imperfect monitoring agents’, as NGO monitoring is sometimes concerned with
particular issues or projects rather than specific actions. It is argued, nonetheless, that NGOs are well
qualified to assist with the monitoring and implementation of international environmental regimes,
particularly when they help address the environmental problem and make available their
independent assessments. In addition, the regimes can become more effective if it includes
particular ‘target groups’ and NGOs with expertise in the implementation and monitoring process
(Raustiala, 1997a; Victor, Raustiala and Stolnikoff, 1998). A prominent example of this, further

discussed in a latter section of this chapter, is CITES.

One of the most characteristic and innovative features of the CITES was its emphasis on verification
of compliance with the rules of the treaty. As such, the Secretariat was empowered by the parties to
follow up on alleged infractions and to draw them to public attention, in close collaboration
nongovernmental organization TRAFFIC (an IUCN/WWF specialist group set up in 1976 that was
created to act as an independent watchdog for the wildlife trade®?) (Sand, 1999). Within CITES, NGOs
have therefore been instrumental watchdogs of the convention, monitoring the implementation and
compliance with the treaty provisions, as well as the wildlife trade and the progress of the
conservation regime. It is believed that without the monitoring of CITES, the work of the convention
would not be as effectively undertaken: ‘the stronger and more active NGOs are [in the regime] (...)
the larger the probability of compliance’ (Faure and Lefevre, 1999, 142; See also Yamin, 2001;
Raustiala, 1997b; Sands,1999).

Returning to the issue of enforcement mentioned above, it is important to highlight that, while non
state actors play a significant role in the development, monitoring and implementation of
international environmental law, their enforcement function is rather limited. States — ‘as principal
subject[s] of international law, (...) have the primary role in enforcing rules’, and are usually unwilling
to transfer much enforcement powers to secretariats and non state actors (Sands, 2003, 182, 191-
200). While a small number of NGOs undoubtedly plays an increasing role in the enforcement of
international environmental standards — under the direction and in close cooperation with the
relevant governments —, most non state actors have coordinating or monitoring roles (Tarlock, 1992;

Buck, 1998; Sands 2003).

52For more information, see Traffic, 2017.
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3.5 State and Non State Actors: a Mutually Beneficial Coexistence?

The pattern that emerges from the participation of non state actors in international environmental
law is the greater access and participation at initial states of the negotiations — ‘as the structure of
the negotiating space is defined and policy prescriptions are debated’ — and less access to latter
parts of the negotiation, when ‘details of essentially fixed positions are hammered out’ (Raustiala,
1997b, 571). When the focus shifts back to implementation and monitoring, non state actors often

reemerge as major participants in international environmental regimes.

The participation of additional actors in international environmental law, however, poses a threat to
several concepts of traditional international law. International law was originally designed to
‘regulate the interactions of states by defining their respective rights and obligations’ within the
traditional ‘state centric’ approach (i.e. the state as the ultimate sovereign). In brief, international
law’s key notions are state sovereignty, which recognizes the freedom of states act freely within
their territory, and territorial integrity, which recognizes the right of states to be ‘free from

interference from others’ (Bodansky, Brunnee and Hey, 2007, 9).

The development of international environmental law alongside the traditional state centric
approach of international law has, as a result, given rise to potentially contradictory notions in
international law, as it contextualizes international environmental law in terms of the ‘mutual rights
and responsibilities of states’ (Bodansky, Brunnee and Hey, 2007, 10) to protect the environment:
certain environmental problems require particular actions on behalf of the international society as a
whole when their impacts are global, or when activities that occur within one state inflict significant
harm (following the no harm principle), or have adverse effects on the territory of another®?
(Bodansky, Brunnee and Hey, 2007; Barret, 2003). This brings about a great amount of debate
amongst different authors in international relations and international law, specifically on the notion
of sovereignty — ‘the cornerstone of international law’ (Cameron, 1996, 31) — as ‘common concerns’

of the international society may challenge state’s sovereignty (Hunter, Salzman and Zaelke, 2007).

In traditional international law, states hold the dominant and primary role (Sands, 1999). States are
the permanent sovereigns of over the resources of their territory: sovereignty refers to the absolute
‘independence and supremacy of the state’ (Elian, 1979, 12; Sands, 2003; Buck, 1998). Sovereignty

therefore indicates the ‘absence of any higher authority’ (Craven, 2010, 215). States are independent

53The no harm rule is meant to prohibit one state to cause significant environmental costs/harm to another.
This notion represents a ‘cornerstone of international environmental law’. Environmental law has, however,
extended considerably and now encompasses wider concerns (Bodansky, Brunnee and Hey, 2007)
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entities that do not want to give ‘an inch of authority to foreign powers’ (Barret, 2003, 109). They are
their own supreme authority with their own and specific interests (Keohane, 2000). Given that most
international environmental treaties, by their very nature, constrain a state’s sovereignty, they
arguably represent a problem within international politics, international law and international
relations theory, particularly relating to the role and significance of states in international
environmental law-making and implementation, and to the notion of state sovereignty (Hunter,
Salzman and Zaelke, 2007; Green, 2001). These challenges give rise to multiple discussions, given
that a fundamental principle of international law is ‘the absolute sovereignty of every nation (...)

within its own territory’>* (Barret, 2003, 119).

The main discussions with regards to international environmental law and international politics are
as follows: Realists view the pursuit of power and the use of power as the primary determinant of
international behaviors in an anarchic system of international relations where each sovereign state
has their specific national interests and self-interest (Waltz, 1979; Noortmann and Ryngaert, 2010;
Vig, 1999). They believe that international law has little impact on the behaviors of states and that it
should only be used for issues that are relatively unimportant and not related to security of
sovereign nation-states. Realists would therefore tend to choose to cooperate unless there is a
regulatory regime that does not constrain their sovereignty and power. They would accept other
actors only if they retained full authority. Institutionalists admit that states are the key players in
international relations, but, on the other hand, agree that non state actors play a crucial role as
‘participants in an effort to elicit compliance’ (Mitchel, 1996, 4-7; Vig, 1999). They believe non state
actors can be crucial to assist states to monitor (and sometimes implement) the treaties and norms
they have agreed upon. Institutionalists would tend to use the red card as they tend to agree with
Morgenthau that ‘the great majority of rules of international law are generally observed by all
nations’ (Mitchel, 1996, 4). The participation of non state actors in international environmental law
can also be seen as an effect of globalization, which ‘continues apace and has implications for

sovereignty that affect[s all states]’ (Keohane, 2000, 110).

The issue of transboundary resources makes it clear that ‘absolute sovereignty is an idea of the past’
(Buck, 1998, 28). In the present, states have to — and indeed have chosen to - cooperate on new
international regimes. In the process, their sovereignty control has changed. In most cases,
international environmental law reflects the common interests of the international society as a

whole and is guided general principles that are beneficial for the community as a whole, based on

54For more information on the key issues and challenges in international environmental politics see also Green,
2001, 387-414
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the belief that the outcome is best for all parties (Barret, 2003). States therefore have rights and
responsibilities that go above and beyond their sovereign rights. Such rights and responsibilities, to a
certain degree, may take precedence over the traditional notions of state sovereignty and territorial
integrity. There has, therefore, been a shift in from the traditional principle of state sovereignty and
a new set of principles and rules have been created which ‘can delimit and curtail the principle of
state sovereignty itself’ but that does not actually challenge state sovereignty (Held, 2000, 168).

Rather, they complement it.

It is important to highlight that, in such instances, it is the different states that, ultimately, agree on
the mutual restraints that are placed upon them — and that are necessary — in order to prevent a
‘tragedy of the commons’ (Barret, 2003, 49-50; see also Bodansky, Brunnee and Hey, 2007, 11), such
as the extinction of wild animal species. The participation of non state actors remains a privilege
‘granted and mediated by states’ (Raustiala, 1997a, 724). The inclusion of non state actors in
environmental institutions and in the environmental processes is therefore not unpredictable or
random. Rather, it is based on the ‘confluence of governmental incentives’ and the comparative
advantages, expertise and resources non state actors possess (Raustiala, 1997a, 720-734). Non state
actors are thus seen as partners of the state and as ‘vehicles for taking action on international or

transnational environmental problems’ (Akande, 2010, 253; See also Anreiter, 1997).

The relationship between states and NGOs is sometimes depicted as inherently oppositional: an
increase in power and importance by non state actors must necessarily come at the expense of state
power (Akande, 2010). It is strongly believed that this is not the case. As Raustiala (1997a, 724)
clearly notes, sovereign states are both empowered and enabled by the participation of non state
actors in international environmental affairs. The participation of such actors does not undermine
but rather compliments and strengthens the capability of states to deal with environmental issues
with ‘greater efficiency, effectiveness and legitimacy’ (Raustiala, 1997b, 539; See also Raustiala,
1997a; Soroos, 1999). The role of states is thus reinforced by the supplementary role of international

organizations and, to a lesser extent, other non-state actors (Sands, 2003).

Non state actors fill the void in both domestic and international environmental competencies that
states are unable to deal with because of scarce resources or lack of expertise (Tarlock, 1992; Aas
2007, Duffy 2010). This is particularly the case in smaller and developing countries that often lack
the resources and manpower to develop the necessary expertise. In such cases, governments may
call on non state actors to assist in the process and rely heavily on non state actors to ensure
implementation of, and compliance with international obligations (Palmer, 1992; Sands, 2003;

Raustiala, 1997b). The participation of such groups is not a threat to the sovereignty of the state, but
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rather leads to more realistic and more effective agreements and to more successful measures to
counter environmental problems (Victor, Raustiala and Stolnikoff, 1998). In most cases, the degree
of participation of the different organizations involved usually reflects the range of resources,
expertise, and influence the have over the state and the amount of trust states may place on them

(Raustiala, 1997a).

Upon examination of the particular roles of environmental NGOs, it can be clearly observed that
they are increasingly involved in all aspects of international environmental law (Hunter, Salzman and
Zaelke, 2007). Even though the formal rights accorded to NGOs have, theoretically, not changed over
time, common practice has modified them somewhat (Cameron, 1996). In addition to their formal
rights, NGOs have played a more informal — and very effective — role, often in the background
providing support to government officials and policy makers. More and more frequently, however,
NGOs are taking active roles in the development or strengthening of laws and the implementation of
activities, as well as a more direct role in international environmental regimes, including its
development, compliance mechanisms, and implementation process (Hunter, Salzman and Zaelke,

2007; Cameron, 1996; Bernie, Boyle and Redgwell, 2009).

As the next section will highlight, NGOs have ‘quasi official’ roles in monitoring and reporting
processes under CITES (Bodansky, Brunnee and Hey, 2007, 21). They have a ‘symbiotic relationship’,
in which the NGO may, as requested, conduct research or other services that the secretariat lacks
the resources, manpower, expertise or the authority to provide for itself. In return, the NGO receives
a greater amount of input into the decisions of the treaty secretariat and the CoP. Such
arrangements have become ‘instrumental to the effective implementation of CITES’ (Hunter,
Salzman and Zaelke, 2007, 264) as well as for the supervision of treaty commitments (Den Boer,
Romsay and Rothwell, 1998). Returning to the global roles and functions of NGOs in international
environmental law, NGOs also have an increasing amount of influence on states and are capable of
influencing state policy, rule-making, and lobby or pressure governments to ensure they develop,
enact and enforce stronger national legislation and comply with treaty regulations, even if states
‘lack the incentive to do so’ (Bodansky, Brunnee and Hey, 2007, 20; See also Wapner, 2005;
Gunningham, 2009) . Moreover, the NGO community plays an important role in engaging civic
society, shaping public opinion, and influencing consumers and markets about the need to counter
environmental problems (Bodansky, Brunnee and Hey, 2007; Wapner, 2005; Gunningham, 2009).
Once empowered, the communities can respond to these processes more successfully. They also

engage and create partnerships with different types of organizations to effectively deal with
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environmental issues. This is extremely important given that the most important NGOs tend to have

larger annual budgets than the total amount states spend annually on environmental issues®.

3.6 The Illegal Wildlife Trade and CITES®

The use and protection of wildlife has historically been considered a matter of domestic law.
Controlling the growing amount of international wildlife trade has, nonetheless, been the subject of

international cooperation for over a quarter of a century (Hunter, Salzman and Zaelke, 2007).

The growing concern over the amount of ‘international economic activities’ such as the trade in wild
animals and plants has called for increased international cooperation to respond to activities such as
the illegal wildlife trade and the preservation of biodiversity: ‘wildlife species are (...) renewable
natural resources but, like many ‘flow resources’, they have a critical level below which a decrease in

reproduction capacity becomes virtually irreversible’ (Sand, 1999, 144).

‘The need to prevent extinctions can be justified scientifically because of the need for the
preservation of biodiversity. Briefly, the term biodiversity encompasses ‘an umbrella term for the
degree of nature’s variety’ (Bowman, 1996, 5). The core concept is the preservation of ecosystems:
‘all living organisms exist and function not in isolation, but as part of a wider environment, and it is
through the preservation of the entire ecosystem that diversity can be secured’ (Bowman, 1996, 5).
This is considered at interdependent three levels: the protection of species diversity (variety of
different species in existence); the genetic diversity (genetic variation between populations of a
particular species) of species, and; the ecosystem diversity (species habitat) (Den Boer, Romsay and
Rothwell, 1998). It can also be justified as economically for the lost revenue of the illegal trade.
Ultimately, however, concerns are really affected by deep ‘ethical value judgments’ and moral
philosophy that justify the conservation of wildlife (Sand, 1999, 144; Bowman, Davies and Redgwell,
2010, 61).

While ‘extinction is a natural consequence (...) and a regular occurrence in the natural world’ (Hunter,
Salzman and Zaelke, 2007, 7) over long periods of time, the current rate of mass extinctions is not: it
is ‘at least a thousand time greater than the natural rate and is created by human beings, ‘one

species among the 14 million or more species sharing the planet’ (Hunter, Salzman and Zaelke, 2007,

55For example, in 1992 the budget of WWF was roughly US$200Mill for the total annual budget of US$75 of
UNEP (Wapner, 2005, 527-537; See also Gunningham, 2009, 197; Hunter, Salzman and Zaelke, 2007, 219).
56 See footnote 1 in the Introduction for details on previously published worked used in this thesis.
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7). ‘Humanity is destroying the very ecosystem it depends on for its survival and prosperity’ by
overexploiting species for food, ornaments, pets or luxury items (Hunter, Salzman and Zaelke, 2007,
9; TRAFFIC, 2008). Exploitation of species for commercial purposes is not, nevertheless, the only
cause of wildlife depletion. The destruction of natural habitats, followed by introduction of alien and
invasive species, unsustainable harvesting, and the decrease in population diversity of species (range
of species) are also key factors in the process (du Plessis, 2000; Sand, 1999; Den Boer, Romsay and

Rothwell, 1998).

The different approaches to protect biodiversity would therefore be a focus on conservation,
combating illegal trade, or on habitat protection, with the most effective response incorporating
elements of all (Den Boer, Romsay and Rothwell, 1998). For the purpose of this chapter, the focus
will remain on international efforts directed to the protection of the diversity of species, and more
specifically the Convention on International Trade in Endangered Species of Wild Fauna and Flora
(hereinafter referred to as CITES) , the main convention dealing with the international wildlife trade
(Bowman, Davies and Redgwell, 2010; see generally CITES, 2017). Other efforts should, nonetheless,

not be underestimated, as they rema