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\aftsvereinbarungen mit dem Buchhandel im digitalen Zeitalter “



ISt eine Lizenz ist eine
NZ — Ist eine Standardlizenz?

ertrag. Mit dem Offnen werden die
gen anerkannt.

zvereinbarung durch Anklicken bei der Installation von
e (EULA = End User License Agreement)

e-Wrap

> Fir den Massenmarkt gedacht B-to-C
> Rechtsverhaltnis: Unternehmen - Endkunde



Beispiel fur Browse-Wrap

Westlaw International

Westlaw I i ic User Agr

Access to Westlaw Intemational is available to currently enrolled students of law schools ing to Westlaw under a Law School Schedule A between the Law School and Supplier.

Such use of Westlaw International is subject to the ing user ("User A "). After reading the User Agreement thoroughly, please click on "I Accept” to accept the terms and conditions and to be bound thereby. If you dizagree with the terms and conditions of this
User Agreement, click on "I Don't Accept” and you will be nztnmedtn the opening page of this website_

L. Governing Terms

1.1 The Law School has entered into an agresment ("the Law School Subscriber Agreement”) with Supplier under which Supplier has agreed to pmwd.e access m the Law School's Students.

1.2 User's access to and use of Westlaw International are governed by this User Agreement and by the terms and conditions of the Westlaw by A ("the Subscriber A ") which are hereby incorporated into this User Agreement. User's attention is
drawn to the provisions limiting storage and transfer of data contained in the Subscriber Agreement.

1.3 Any use of Westlaw International by means of the User Password also signifies User's acceptance of the terms and conditions and User's agreement to be bound thereby.

2. Definitions
2.1 All terms used in this Agreement, unless specifically defined herein, will have the i ibuted to them in the iber A The ing terms shall have the following meaning:
"Authorised Use” means use by a User who is a Student via the password provided to Student under this Agreement ("the Student Password") for edm:auonal purposes directly related to the Student's course work at Law School, and sp
Student's employment, or any internship, externship or work experience, or use on behalf of any another person or organisation whatsoever;
"Student” means a person currently enrolled as a student at the law school identified below ("the Law School")
"User" means a Student as defined in this Agreement
"User Password" means a Student Password.
2.2 In the event of i i ies between this A and the i the terms of this Agreement will prevail.

3. Access to Westlaw International

3.1 Bupplier hereby grants User a limited non-exclusive transferable licence to access and use Westlaw Intermational under the terms of this Agreement via equipment and network operated by the Law School.

3.2 Access to certain Features and databases may be restricted by Supplier.

3.3 Uzer will be responsible for all access to Westlaw Intermnational by means of the User Password whether or not Uszer has knowledge of such access and use. Supplier reserves the right to izsue a new User Password to User from time to time and to cancel any User Password without
notice. 3.4 User understands and acknowledges that the User Password is for his or her use only and that User is prohibited from permitting any third party from accessing Westlaw International by means of the User Password.

3.3 Use of the User Password is limited to use within Europe, the Middle East and Africa.

4. Charges
4.1 Service Charges incurred through Authorised Use are waived during the term of this Agreement.
42 Supplier reserves the right to collect from User all Service Charges at the then current rates incurred through use other than Authorised Use or through use after User has ceased to be entitled to uze of Westlaw International via a User Password.

5. Reservation of Rights/Termination

3.1 Supplier reserves the right to modify the terms and conditions of this Agreement and the Subscriber Agreement from time to time, specifically including but not limited to the right to impose usage limitations on Westlaw I ional access and/or offline transmission.
3.2 Bupplier reserves the right to terminate this Agreement and revoke any User Password without notice.

5.3 This User A shall in any of the following events:

5.3.1 User ceases to be a Student and User hereby undertakes to notifyy Supplier of any such change in status;

53.3.2 the Law School Subscriber Agreement terminates; and

3.3.3 there is a breach of its terms and conditions or the Terms and Conditions of the Subscriber Agreement by User.

3.4 User may terminate the Agreement at any time by written notice to Supplier.

3.3 Furthermore, the Law School may terminate the User Agreement in respect of a particular User or Users at any time by notice to Supplier.

1Don't Agree @




iothek = Kunde (als juristische Person)
Bibliotheksordnung utzer (als natiirliche Person)

hfalls gultig: Urheberrecht, Blrgerliches Recht, Strafrecht



nzrecht = Vertragsrecht

e fur elektronische Medien regeln die
f Inhalte unter bestimmten zeitlich,
Z|eII definierten Bedingungen

traglichen Verelnbarungen und damit
dsatzlich dem Prinzip der
rworfen

alle vertraglichen Regelungen kdbnnen von
Vertragspartnern frel festgelegt werden
(solange sie nicht gegen geltendes Recht
verstof3en)

(siehe dazu auch 88 305-310 BGB ,Gestaltung rechtsgeschaftlicher
Schuldverhaltnisse durch Allgemeine Geschaftsbedingungen®)




qzvertrag = ,,Vertrag sui generis*

Je konnen ,formlos” geschlossen
e unmittelbare gesetzliche

zenzvertrag ist zunachst ein

angenommen, abgelehnt oder verhandelt werden kann)
/pischer Lizenzvertrag =

Kombination (gemischter Vertrag) aus

=  Mietvertrag (Leasing)“ und

= Dienstvertrag”



regelungen Dienstvertrag

vereinbarten ,Leistung”
Vergutung:

h dem Ablelst der Dienste, sowelt nicht
2rs vereinbart

gelanspruche:

1 Mangelanspruch, aber Anspruch wegen
htverletzung bel Schlechtleistung

= Kundigung:

~ die gesetzlich festgelegten Fristen, wenn nicht

anders vereinbart




MZenzvertrag und Urheberrecht

WICHTIG!!

5ions of copyright aw.”
12002, S 636)

S chranknreglungen des UrhG nicht ,,Uberschrieben”
werden.



Niessollte ein Lizenzvertrag strukturiert sein?
Nelche Regelungen durfen nicht fehlen?

Reihenfolge, Regelungsgegenstande des Lizenzvertragstextes:

Geltungsbereich

Initions) der verwendeten Begriffe / ,Glossar”
0 zum Lizenzvertrag (Agreement)

ights)

jemeine
te Nutzungsrechte (Use
gte Nutzungsarten (Prohibitec j
nd Obliegenheiten des Anbieters (Publisher‘'s Undertakings)
nd Obliegenheiten des Lizenznehmers (Licencee‘s Undertakings)
ch, Rechtsmittel und Nacherfullung (Breach, Remedy, and Right to Cure)
d Beendigung/Kiundigung (Term and Termination)
sersatz, Entschadigung ( Indemnification)
¢ istung (Warranty)

aftung schluf® (Disclaimer) / Haftung (Liability)
Schiedsverfahren / Mediation (Arbitration)
Anwendbares Recht / Gerichtsbarkeit (Governing Law / Jurisdiction)
Allgemeine Bestimmungen (General Provisions)




e / Klauseln, auf die zu achten ist

_ Ingungen

e site = ein Campus ?

rized Users = volistandige Auflistung
nadigungsregelungen



ownload search results...provided that such
a IS used solely for their personal use or
search and are not made available to
yone who is not a subscriber...The

scriber specifically agrees that use by the
Subscriber or Authorized Users other than
Indicated above is a violation of the terms of
this Agreement.”




.

ftung...= ,,Verhaftung?*

iel: ,, Der Kunde ist fur samtliche

uber seinen Zugang zur ... getatigt
, lich verantwortlich und steht flr

en uber diesen Zugang erfolgenden Verstol3

en gesetzliche Bestimmungen und/oder diese

ungsbedingungen, insbesondere dem Verlag

aus entstenende Schaden ein.”

itivbeispiel: ,The Licensee shall use

to ensure that all
Authorized Users are appropriately notified of the
Importance of respecting the intellectual property
rights in the Licensed Materials...




le site = Ein Campus?

ite (one geographical location) that is
dministration”

e, geograp lly contiguous office building
omplex or campus location...\W may refuse to
t a license to an institution claiming a range of
ddresses that, in W's opinion, represents

e than one campus or office complex”

\_. = ,Authorized Site” means a commonly networked
single campus of an institution ...which is in the
same geographic location, under a single
administrative management unit,..."






ivbeispiel: Authorized Users

ers of the faculty and other staff or
Institution (whether on a permanent,
emporary, contract or visiting basis) and individuals

ho are currently studying at Your institution(s), who
permitted to access the Secure Network from within
Library Premises or from such other places where
thorized Users work or study (including but not

ited to Authorized Users’ offices and homes, halls of
ence and student dormitories) and who have been
Issued by You with a password or other authentication
together with other persons who are permitted to use
Your library or information service and permitted to
access the Secure Network but only from computer
terminals within Your Library Premises.




2il der zurickgenommenen Inhalte und der
aufzeit der Lizenz entsprechenden Tell
zenzgebuhr zuruckzahlen.”



NWasikann noch zum Standard werden?

niedene Produkte — Lizenznehmer

den Regelungen, erganzt um variable Detalls
(Kosten, Laufzeit, Geltungsbereich...) fir jeweils neu
* zu lizenzierende Produkte

Beispiele: Springer, Elsevier, de Gruyter ... u.a.m.



ViU texte fur Lizenzen

ohn Cox & Associates im Auftrag von
Rowecom und Swets Blackwell), 2009
http://www.licensingmode

cense ( 2rsity Library) 1999ff. :

http://liblicer

odel Licence :
and-infor
Licence/

Ig Zeitschriften: Checkliste fur Lizenzvertrage, 2005

€


http://www.licensingmodels.com/index.html
http://www.licensingmodels.com/index.html
http://www.licensingmodels.com/index.html
http://liblicense.crl.edu/
http://liblicense.crl.edu/
http://www.jisc-collections.ac.uk/Help-and-information/How-Model-Licences-work/Guide-to-Model-Licence/
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http://www.gesig.org/download/gesigcl.pdf
http://www.gesig.org/download/gesigcl.pdf
http://www.gesig.org/download/gesigcl.pdf

Ein Mustervertragstext, dem eine weite
Verbreitung zu wunschen ware
(,,Big Easy” License)

licensingmodels.com/SingleAcademiclnstitutionLicense.html

Single Academic Institution License Academic Consortia License Public Libraries License

Special Libraries License E-book (and journal archive purchase) License 30/60 Day Free Trial License

R
Commentary

Academic Single Institution License
To download this licence as a Word Document, please click here .

Version 4.0 October 6th 2009
THIS LICENSE IS AGREED the day of [20_]

between
1 [FULL CONTRACTUAL NAME] of [full address] ("the Publisher”)
and

2 [FULL CONTRACTUAL NAME] of [full address] ("the Licensee”)

WHEREAS the Publisher holds the rights granted under this License

AND WHEREAS the Licensee desires to use the rights and the Publisher desires to grant to the Licensee the license to use the
rights for the Fee, subject to the terms and conditions of this License

IT 1S AGREED AS FOLLOWS: -

1. KEY DEFINITIONS

1.1In this License, the following terms shall have the following meanings: -

Authorized Users current members of the faculty and other staff of the Licensee (whether on a permanent, temporary, contract
or visiting basis) and individuals who are currently studying at the Licensee's institution, who are permitted to access the
Secure Network from within the Library Premises or from such other places where Authorized Users work or study (including
but not limited to Authorized Users® offices and homes, halls of residence and student dormitories) and who have been issued
by the Licensee with a password or other authentication [together with other persons who are permitied to use the Licensee’s
library or information service and access the Secure Network but only from computer terminals within the Library Premises)



andardlizenz’ fur Alles

1zenzvertrage fur lokale Angebote

llianzlizenzen

. iche Produkte
chriften, E-Books, Datenbanken...)



Standards etablieren helfen...



em Weg zur Standardlizenz?

ungsaufwand einer normalen
Iversitat sollte verringert werden.
Ird die Betroffenen zur

Ur die Uberwindung des
mentierten Erwerbs von Nutzungsrechten an
enschaftlichen Zeitschriften durch

ersitaten konsultieren.”

,Urheberrechte in der wissensbestimmten
chaft“ Mitteilungen der Kommission der
Europaischen Gemeinschaft, KOM (2009) 532
endgultig vom 19. Oktober 2009


http://ec.europa.eu/information_society/newsroom/cf/itemdetail.cfm?item_id=5332
http://ec.europa.eu/information_society/newsroom/cf/itemdetail.cfm?item_id=5332
http://ec.europa.eu/information_society/newsroom/cf/itemdetail.cfm?item_id=5332

RATURLISTE LIZENZRECHT
ZUSAMMENGEST] VON DR, KLAUS JUNKES-KIRCHEN STAND MARZ 2013)

1 Analyzing Electronic License Agreements® in: Law Library Journal, 94 (2002) S. 621

(gesehen am

(gesehen 9.11.2012)

'Urheberrechte in der wissensbestim

haft (2012)

(gesehen 9.11.2012)

93/13/EWG DES RATES vom 5. April 1993 tber miBbrauchliche Klauseln in Verbrauchervertragen
:/leur-lex.euro (gesehenam 11.11.1012)

obleme elektronischer Zeitschriften in wissenschaftlichen Spezialbibliotheken. — Berlin, Institut fir
haft der Humboldt-Universitat zu Berlin, 2004 (Berliner Handreichungen zur Bibliothekswissenschaft
saushildung ; 127)

chriften: Checkliste fur Lizenzvertrage, 2005 http://www.gesig.org/download/gesigcl.pdf
iples (2001) (gesehen am 8.3.2013)

Keller, Alice: , Lizenz- und Konsortialvertrage® In: Erfolgreiches Management von Bibliotheken und
Informationseinrichtungen. Band 3. Rechtliche Grundlagen der Bibliothekspraxis. Hamburg: Verlag Dashofer 201x.


http://www.juror.nrw.de/Toc76265804.html
http://europa.eu/legislation_summaries/information_society/data_protection/l24152_de.htm
http://ec.europa.eu/internal_market/copyright/docs/copyright-infso/greenpaper_de.pdf
http://ec.europa.eu/internal_market/copyright/docs/copyright-infso/greenpaper_de.pdf
http://ec.europa.eu/internal_market/copyright/docs/copyright-infso/greenpaper_de.pdf
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31993L0013:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31993L0013:EN:NOT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31993L0013:EN:NOT
http://fiz1.fh-potsdam.de/volltext/humboldtuni/05186.pdf
http://fiz1.fh-potsdam.de/volltext/humboldtuni/05186.pdf
http://fiz1.fh-potsdam.de/volltext/humboldtuni/05186.pdf
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RATURLISTE LIZENZRECHT
(ZOSAVIMENGESTELLT VON DR. KLAUS JUNKES-KIRCHEN STAND MARZ 2013)

ollection Development: A Guide for Libraries / IFLA Acquisition and
on. August 2012
resource-collection-development (gesehen am 9.11.2012)

— a resource for librarians: (gesehen am

e Concept: . (gesehen am 9.11.2012) [an Creative Commons

> aryli .
2s Konzept fur standard|5|erte raumungen]
ital resources: how to avoid the lega lls? = Lizenzierung digitaler Ressourcen: wie

che Fallen vermieden werden? / ECUP, European Copyright User Platform. Deutsches
itut. [By Emanuella Giavarra]. — Zweisprachige Ausgabe. — Berlin : Deutsches
ut, 1999. — ISBN 3-87068-593-X

2C nic Resources and Licensing Classes / National Network of Libraries of Medicine
(gesehen 10.11.2012)

(gesehen am 9.11.2012)

Lipinski, Tomas A The Librarian’s Legal Companion for Licensing Information Resources and
Services.- Chicago: Neal-Schuman (ALA), 2013 .- ISBN 978-55570-610-4 (auch als E-Book erhaltlich)
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http://nnlm.gov/mcr/rsdd/elicensing/index.html
http://www.licensingmodels.com/index.html

RATURLISTE LIZENZRECHT
ZOSAMMENGESTELLT IR. KLAUS JUNKES-KIRCHEN STAND MARZ 2013)

ale Zeitschriften , 1999 http://w3.rz-berlin.mpg.de/infoprojekt/vertrag.html

bei Lizenzvertragen zu beachten? In: Gutachtensammlung zum Bibliotheksrecht,

he Zeitschriften. Mitschrift einer Fortbildungsveranstaltung in Frankfurt am

versand nach § 53a UrHG -Rahmenvertrag. In : Bibliotheksdienst (2008) H.10 S. 1060 —

en fir elektronische Medien (gesehen am 9.11.2012)

2n Access Publikationen im Hochschulbereich (Digital Peer Publishing Lizenz
(gesehen am 9.11.2012)

lianz-Lizenzen: . (gesehen

(gesehen 9.11.2012
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