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Aryeh A. Frimer Review of Daniel Sperber’s Darka shel Halakha

Lo Zu haDerekh: A Review of
Rabbi Prof. Daniel Sperber’s Darka shel Halakha
by Aryeh A. Frimer

Rabbi Prof. Aryeh A. Frimer is the Ethel and David Resnick Professor of Active Oxygen
Chemistry at Bar Ilan University. He has lectured and published widely on various
aspects of “Women and Halakha.”

Among his many articles, Rabbi Frimer is the author of “Women and Minyan,”
Tradition, 23:4 (Summer 1988): 54-77, available online here; “Women’s ‘Megilla’
Reading,” in Ora Wiskind Elper, ed., Traditions and Celebrations for the Bat Mitzvah
(Urim Publications: Jerusalem, 2003), 281-304, available online here (PDF);
“Guarding the Treasure: A Review of Tamar Ross, Expanding the Palace of Torah:
Orthodoxy and Feminism,” BDD - Journal of Torah and Scholarship 18 (April 2007):
67-106 (English), available online here (PDF); “Feminist Innovations in Orthodoxy
Today: Is Everything in Halakha - Halakhic?”” JOFA Journal 5:2 (Summer 2004/ Tammuz
5764): 3-5, available here (PDF).

Over a three year period, from 5758-5760 (Fall 1997-Summer 2000), Rabbi Frimer
delivered in-depth high-level shiurim on "Women and Halakha" to the Women of
Rehovot at the Tiferet Moshe Synagogue - Rabbi Jacob Berman Community Center.
The basic sourcebook for these lectures was R. Elyakim Getsel Ellinson, halsha
ve-haMitsvot - Vol. |: Bein Isha leYotsra, and this series of classes were regularly
recorded as MP3 files, and the source materials, handouts and lecture notes were
converted into PDF files and these files are now available here.

Aryeh A. Frimer and Dov |. Frimer are the co-authors of "Women's Prayer Services -
Theory and Practice," Tradition 32:2 (Winter 1998): 5-118, available online here
(PDF); and of the forthcoming “Women, Kri’at haTorah and Aliyyot.”

This is his first contribution to the Seforim blog.

Allow me to begin my review of Rabbi Prof. Daniel Sperber’s new volume Darka shel
Halakha, with a few words of introduction.[1] | have the greatest respect for Prof. Sperber
both as a scholar par excellence and as a human being. Over the almost 35 years | have
been at Bar-llan University, we have developed a warm friendship and mutual respect. He
writes clearly and beautifully, with great knowledge, sensitivity and depth - and his book
Darka shel Halakha is no exception. Nevertheless, | am forced to disagree with his analysis
and conclusions. | strongly believe that we have to be sensitive to women’s spiritual needs
or as Hazal say: n'wia7? nn nn niwy? (Sifra, Parsheta 2; Hagiga 16b). But at the same time,
we have to be honest about what the halakha clearly states - so that, at the same time,
we will not be guilty of nniwn nx n7p'7rn nanxN.

The question of women receiving aliyyot, which lies at the center of Darka shel Halakha,
is briefly discussed in a baraita cited in the Talmud Megilla (23a) which reads (Source 1):

(1) X Tmy 2> 97 2'7an Ndon 721 TINN
190 ,NNINA XKIPN X7 NYUK 10NN NNKR 73R .NWUKR 179K |07 17'9X1 ,NYaY 07 |*71Y 750 127 N
a2y T,

Despite the above negative ruling of the Talmud and, in its wake, of all subsequent
codifiers,[2] within the last decade, there have been two major attempts to reopen this
issue. One was penned by R. Mendel Shapiro[3] who argues that kevod ha-tsibbur is a
social concept - and a woman’s general standing in society was lower than men’s.
Nowadays when this is no longer true, a community can be mohel on its kavod - voluntarily
set aside its honor. He errs, however, since the vast majority of rishonim and aharonim
disagree with his analysis. Kevod ha-tsibbur has nothing to do with social standing. The
vast majority of posekim maintain that kevod ha-tsibbur stems from women’s lack of
obligation in keri’at haTorah, and expresses itself either in terms of tsniut or zilzul
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ha-mitsvah. The Tsniut School argues that women should not be at the center of
communal ritual unnecessarily - and this is particularly true by keri’at haTorah, from
which they are freed. The second school maintains that there is an issue of zilzul
ha-mitsva in that the men who are duty-bound should fulfill the mitsva that is incumbent
upon them - and not delegate it to those who are not obligated.[4]

The second attempt is that of R. Prof. Daniel Sperber,[5] in Darka shel Halakha, and |
would like to focus on two major issues.

Kevod haTsibbur: Instruction or Recommendation?

Firstly, R. Sperber has suggested that the phrase in Megilla 23a “However, the Rabbis
declared: a woman should not read from the Torah - because of kevod ha-tsibbur”
describes what Hazal believed to be the preferred or recommended mode of conduct, the
ideal way of performing keri’at haTorah.

Indeed, ke-darko ba-kodesh, Prof. Sperber surveys all the places where it states nnx 7ax
n'mdn and shows that some cases are merely expressions of the ideal, while others refer to
things that are actually assur. Yet, he concludes [Note 19, p. 21] that that in the case of
women’s aliyyot: "Ix1 1'Rw X7X 7'Th Mpna ... "armw X XY

This position is very problematic, particularly in this case of women’s aliyyot which is one
of kevod ha-tsibbur.

(1) Firstly, Meiri, Kiryat Sefer, Ma’amar 5, sec. a, writes (Source 2):

(2) X 7790 "w'nn MK ;190 NP7 L,RN
Q12X TIAD 1910 YKL INMY KX L. |01 DYUR 17OK T 'NY7 71V Dnw... TN7 NRYN)...

The word “In'n” appears many times in the Mishnaic and Tamudic literature and it refers
to strongly verbalized objection and public reproof. See for example, Source 3.

(3) n Mwn T 719 0'Nod ndon

DT IN'M X7 Y7 71 DT 1IN NYWYY 7Y 1IN 'WIR 1YY DNAT NYY SNwn

IN'A X7 - DIIYRIN DI - DNA DWW 9 KR ,0MON [I¥12 X7 1'D 071D DNAT nww 178 10"am
DT INT NINNX2 DUINN NWYW1,0MdN DTA.

Clearly, from the Meiri’s perspective, the statement n'ndn innx 7ax by women’s aliyyot is
not a simple recommendation.

(2) Secondly, there is a group of rishonim and aharonim who maintain that in the specific
case of women’s aliyyot, women cannot receive aliyyot, even in cases of she’at ha-dehak
or be-diavad. This school includes the Rambam and Semag and many subsequent aharonim
(R. Abraham Pinso; R. Matsli’ah Mazuz; R. Ben-Zion Lichtman, R. Zalman Nehemiah
Goldberg and R. Isaac Zilberstein). For example, Rambam (Sources 4 and 5) writes without
any qualification that women may not receive aliyyot:

(4) T nd7n ,2r P19 0'9> NX'WAI N7'9N NN D"ann
.. 12'¥N T2 190 112 KN K7 NUR

DY NP nYyn ,npin 'n Tivon 10n (5)
N7 10K DX ,"MIA¥N T 190 KAPN K7 QWUR'-T TN IX'Z ANd 1101,

Semag (Source 6) records that minors may receive aliyyot, but makes no mention of
women whatsoever. On the contrary, he maintains (Sources 7 and 8) that women cannot
motsi men in megilla, even be-di-avad, just as they can’t receive aliyyot.

(6) v* m'o |'wy ,(2"'N0) 7ITa NII¥XN 190 ,'XIPN APY' 2 NWN 2N
"% nyawa a7y 0'o1an MY YT nNE7 YT 01 .. NYaw NNNYA nava 0N [Dn] nnd

n7an NN L2 N¥n - 7ima ninxn 190 (7)

192 1INKRT 21N 71 Q'Y IR .0MIDTN NIR NIRNIN 'R 0720 X1j7N2 NN D'WIT 23 7Y 9XT..
NINMIP DD RINY N7a0 KN IRYT LWNRD K'¥INYT QR ynwn NP7 nwxT (X ,20 DY) ['/7'7Tn nna
LW'ND DR DR'XIN NN D7 DNimn
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N "0 V9N |N'o DNNAX |an (8)

" D'YIRN NN NIX'YIN DI'R D'WINY XM
T2> 190 N71091 "9 (2"N0) MM DR D INT 27N IRYT DN NNA7 T - NIR'NIN DR
D"X1) 2179 K77 ARNIN 'R T'N'7 "OKX D71 112¥N)

Clearly, according to these authorities, the statement n'mdn mmx 7ax is not a simple
recommendation.

(3) There is another very large group of posekim (perhaps the majority) led by the R. Yoel
Sirkis (Bah; Sources 9 and 10) who maintain that one cannot be mohel on kevod
ha-tsibbur - particularly in the case of women’s aliyyot. However, bi-she’at ha-dehak -
where there is no alternative or no one else eligible - a woman can read, lest keri’at
haTorah be cancelled. It is to such cases that the Gemara in Megilla was referring.

(9) "I"mn px" 2T 2" Mo N"IX 110 (N"1) WTN N L0MYro TNIY 20N
.27 2D T PR, TIRDY IWWNT D'NON RPN PY 1D L,0IW0 12T KIX...

T |n'o 0'n NIIX 11V L,wTN N2 (10)
AYORY NI KX N7'NNN PN K7 112D T2 DIYNA .. 0NN DRV N ...

For example, in a case of a city with only kohanim cited by Rabbi Sperber himself,
Maharam mi-Rothenburg (Source 11) permits women to receive the third through seventh
aliya. Otherwise the Torah reading would not occur, for the lineage of the kohanim would
be challenged were they to receive the remaining aliyyot. In the language of the
Maharam:

(11) nj7 p'o (ax19 019T) T j7'7n A1230NN DNN DMWY

7ONT D' IR AW D'YD R [NDT Y7 AR TRR R [Mox] na 'RI DD npw WL,
NUKR KIPN X7 "ndN MK 72 by pronT ar (X' 2" n'7an) juI NNDWI Tay "OX T 'mY 'm'wn
12 NAR' K7Y D'RIID D'IND DAD 190 11NN T ANT QWX K7T KO ,11AXD T2 1190 NNina
niwNa.

Maharam mi-Rothenburg was only willing to permit bi-she’at ha-dehak. This certainly
doesn’t sound like a recommendation nx¥"nn. Rather it is permission given only bi-she’at
ha-dehak.

It would seem to me that in Darka shel Halakha there is a blurring of the difference
between le-khathila and be-di-avad. For example, Hazal say that one should not use a
milchig spoon mr* |2 1'®w (not used in last 24 hours) to stir hot chicken soup. Similarly,
Hazal indicate that one shouldn’t eat out of utensils that haven’t been immersed in a
mikva. In both cases, be-di-avad, the food remains perfectly kosher. Hazal’s ruling in both
these cases is not a recommendation - but rather a clear directive how one is required to
act; under normative conditions, it is assur to act otherwise. This is also true regarding
women’s aliyyot - Hazal forbade it le-khathila, even though be-di-avad or bi-she’at
ha-dehak the aliyya may be valid.

Now it should be appreciated that from Prof. Sperber’s perspective it is important that
D'mdN NnK 7ax be only a n¥7nn. Prof. Sperber wants to maintain that there really is no
“down side” to women getting aliyyot. However, to my mind, he errs - kevod ha-tsibbur is
a takana le-khathila, not a recommendation.

In this regard, | would also like to briefly mention one further crucial point, relevant to
both the papers of R. Mendel Shapiro and R. Daniel Sperber - but which we will not be
able to develop fully here at the Seforim blog.[6] When Hazal talked about women getting
aliyyot, they were referring to a system in which the oleh made the berakhot and read
aloud - for himself and the community. However, nowadays, the job of the oleh is
bifurcated: the oleh makes the berakhot and ba’al korei reads aloud. This raises a
fundamental question: how can one person make berakhot, while another does the
ma’aseh ha-mitsva. For there not to be a berakha le-vatalah there must be a mechanism
to transfer the reading from the ba’al korei to the oleh. That mechanism is either
shom’eah ke-oneh or shelihut. But both mechanisms require that both the oleh and ba’al
korei be obligated - otherwise there is no areivut. Since women are not obligated in
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Keri‘at naloran, they can serve neither as the olen nor as tne pa-al korel - me-IkKar
ha-din - because the birkhot haTorah of the oleh will be berakhot levatalah. Note that all
this has nothing to do with kevod haTsibbur. The only case in which the issue of kevod
haTsibbur begins is in the uncommon case where a woman makes the berakhot and reads
for herself.[7] Hence, under a bifurcated system, there is a clear downside in allowing
women to read or serve as olot - a proliferation of berakhot le-vatala!

Does Kevod haBeriyyot Defer Kevod haTsibbur -
The Rules of Kevod haBeriyyot

Lets now turn to the second issue - and this is Prof. Sperber’s major hiddush in this book.
Briefly, Prof. Sperber notes that there is a concept in halakha called kevod ha-beriyyot
which refers to shame or embarrassment (jrta 1x nwia) which would result from the
fulfillment of a religious obligation. The view of the halakha is that kevod ha-beriyyot can
defer rabbinic obligations and prohibitions. Hence, Prof. Sperber maintains that if there is
a community of women who are offended by their not receiving aliyyot - because of the
rabbinic rule of kevod hatsibbur, then kevod ha-beriyyot should defer kevod ha-tsibbur.

Professor Sperber’s book is devoted to describing the use of kevod ha-beriyyot in the
halakhic literature. He is by no means the first to do this and the subject is extensively
reviewed and analyzed by Rabbis Rakover,[8] Blidstein,[9] Lichtenstein,[10] Feldman,[11]
and many others.[12]

Let’s begin with the Gemara in Berakhot 19b:

(12) 2 Ty v' 9T NN NdoN 712 TINN

nndn 'R (X' "7UN) XNYL RN LIV 179X VYIS 1TA] O'K7D KXIND 2 MK AT 20 R (K)
.17 T |'P7IN 'R DU 7170 WY Dipn 79 - D TA17 DXV 'RENIAN 'R

Ny ['X2 - NNV X2 ,NRAV NNXI NNV NNKX ,07T 'NY DN971,NTNE AN DX N2 ann Q)
DNNY X2 ,NNALA D'NA ID'0NIA DIIYXIN AN] .ITIAD DIYNn ,AKNLA Y 'K - KNV K2 ,NIINVA
12277 019N N2 XKAX 21 NNAN .'NTA7 NN 'RENNON 'R RN 7'RnR [DTI20 Divn

NIAN 'R NN 'R RN 2RARIE.NIMAY AWYn K7 [NR] ANTe niman T2 71m yne ’n...(3)
AWK 12T n] on X7T (X' ,T™ DMAT) IXK7A XI0D 27T 'R XY 12 20 anaan - 'noTah axy N
120 MY ITI2D DIYNAL 10N KT IX? 7V 101DNOoK 1277 ' ... ]7Rnwi ' 17 1mar

M1l L,NIMNAN TIAD 190 ANTI DMI9I0 MATA KINW 12T (N7 RP Dal - '1D1a0T D e (T)
2V 1127 INMEY7 DI7NR 120 LN KNPIRT D7 X'WUR XTI ,0I0N K7 2T DIvA - DWYN X7 0
NIMAN T2 XI'RT KON DNMAT.

The upshot of this Gemara is that if one is wearing sha’atnez - the wearer is obligated to
remove it even in the marketplace, despite any possible embarrassment. The Gemara
explains that G-d’s honor/dignity takes priority over that of Man. However, if the garment
is only rabbinically forbidden, one can wait until they return home to change. The reason
is that kevod ha-beriyyot, the honor of the individual, can defer rabbinic prohibitions.

Prof. Sperber adequately shows that kevod ha-beriyyot has always been an important
consideration in pesak. However, an in-depth survey of the responsa literature over the
past 1000 years makes it clear that it cannot be invoked indiscriminately. Indeed, as the
gedolei ha-posekim make apparent, there are clearly defined parameters which Prof.
Sperber seems to ignore. Hence, R. Sperber’s application of kevod ha-beriyyot to the issue
of women’s aliyyot is seriously flawed. In this brief presentation, we will discuss nine of
the aforementioned principles.

(1) Firstly, kevod ha-tsibbur is merely the kevod ha-beriyyot of the tsibbur.[13] Hence it
makes no sense that the honor of the individual should have priority over the honor of a
large collection of individuals. Indeed, this is explicitly stated by the 13th century Meiri.
[Source 13; Meiri is referring to Source 12[a

2 Tmy 0 9T NdMA LN N L Rn (13)

p1] ,0' TR IR TN 90 ANT DY TR PRY {'KN1 DTN I'RELNY 'R DRIV X2 Do Wl
...27ynn TIN7NA qxI...'M11 7axa [Kin

2)) Secondly, The Meiri (Source 14) also emphatically states:
(14) :2 Tmy V' 9T NN ,NN'NAN N L,RN
XY (1772 DINK T2AD NN DNR K7Y......
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Giving women aliyyot by overriding kevod ha-tsibbur with kevod ha-beriyyot would
effectively be honoring women by dishonoring the community - and, hence, cannot be
done.

(3) R. Sperber’s suggestion would ask us to uproot completely the rabbinic ban on
women’s aliyyot. However, kevod ha-beriyyot can only temporarily set aside a rabbinic
ordinance. As stated in the Jerusalem Talmud (Source 15):

(15) X"y 27 ,X"n 0"o DX MU' TINN

;NOK MX TN 1(02T2 D'PYIN D'RIIMK 1Y) 'RIMK [N, 0N WIA7 K¥N) 7Y 3700 Y N
2ITA INTWT 20 IRT KN - NN MNKRT [KA;NNIN 02T - NI0OK KT [XN .Nm nx (N1 nnni
NNX NYY NYYN K72 DIXAN DX DNIT XINY D270 TIA.

Many of the commentaries on the Yerushlami and posekim hold that this proviso of sha’ah
ahat applies to Rabbinic mitsvot as well - including: Tosafot, Ketubot 103b, end of s.v.
“Oto”; Or Zarua, Hilkhot Erev Shabbat, sec. 6; Penei Moshe; Vilna Gaon; R. David Pardo;
Arukh haShulhan (Source 16); and others.

(16) :2 qwo ,2"w m'o T ,|N1IwN Y
7"1 "T'AN 2277 NI0'RA ORI, L0IYD' 17 1T N7 KA'WDT N7 nwwh NINT [0'R7D1a] xon ke
NIN2N T2 T¥N YNy 'K1L17 T aMnnT

4)) Next, many posekim including R. Yair Hayyim Bachrach, R. Meir Simha of Dvinsk
(Source 17), R. Jeroham Perlow, R. Moses Feinstein, R. Chaim Zev Reines indicate that the
“dishonor” that is engendered must result from an act of disgrace - not from refraining to
give honor. As Rabbi Meir Simcha of Dvinsk writes:

(17) 7™ 270 ,1 79 0"1r NN (01T [NdN NNNY 1'RN 21N) NNY IR
Y 'M.LLTID YW Y.L 2K, DM RIDRITT ST KT NT.LLNMAn T aTa?

Only in cases where kavod is obligatory (e.g., for a King or mourner) is the absence of
kavod considered embarrassing, as indicated by R. Isaac Blazer (Source 18),

(18) (h1'72 Zn¥' 270) T, 7Ny’ N9 N'IY
T2 ATYNT ,NIMNAN T2 7752 KIN T2 1TYN DA 2NN TIANY DIPRa XKINa? 107 X107 017 1y
WUNIQ QW' 7RV "0 (00 T) NIAUMDA ["VI ...'KIA 10D KIN....

Prof. Yaakov Blidstein discusses burial on Yom Tov sheini shel galuyot, which is permitted
because Yom Tov sheni is de-rabbanan, while not burying is kevod ha-beriyyot.[14]
However, a long list of posekim will not permit 20 individuals to violate Yom Tov sheni to
attend to a burial, when only 10 are required to bury the deceased and the additional 10
would be coming along out of honor. Only the first 10 are permitted.

Similarly, in the case of aliyyot, no act of shame has been performed to all those not
called to the Torah (both men and women); they are simply not honored. Kevod
ha-beriyyot cannot be activated under such conditions.

R. Daniel Sperber in his book Darka shel Halakha (p. 77, note 104) attempts to challenge
this principle - that kevod ha-beriyyot is inapplicable when no act of shame has been
performed. He cites the fact that a bride is permitted to wash her face on Yom Kippur
(Source 19).

(19) x "Mwn n P9 KNI Ndon

N'7201 7N NVNN WMYNAl 77100 N1 021021 N¥'NNAI NMIYAL NZIRA 110K DNISIN DI' :NIwn
]™0IX D'MONI ITY™X 20 2T 77100 DX 71IVIN 2'Nnl DN DX XN

N7 NN X' NN9INY 0 DWW 71,072 7Y 2aNNY TV 1 DAY - 2701

N7 ' DIr 0'wW7w 701 .n'7va U n2an T ' NdMIX - NN IRINVIAN ATTa

R. Sperber assumes that the prohibition against washing on Yom Kippur is rabbinic (when
many authorities hold it is biblical) and that the permission to wash stems from kevod
ha-beriyyot. Based on this, he wants to demonstrate that the shame here results from
something that was not done.

Thic analweic ie in arrnr haraiice the lanienrv far a hride hac nathina tn dn with kevnd
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ha-beriyyot. What was forbidden was rehitsa shel ta’anug, but not washing of necessity,
e.g., for cleanliness. A bride is permitted to wash her face on Yom Kippur, so that her
face would not be displeasing in her new grooms eyes - and this is considered laving of
necessity. As Rashi and Rav write (Source 19 above), a bride requires beauty.

R. Sperber (p. 83) further cites a responsum of R. Isaiah of Trani, Resp. haRid, sec. 21
which permits the lighting of candles in the synagogue on Yom Tov because of “kevod
ha-beriyyot.” R. Sperber attempts to use this example to demonstrate that kevod
ha-beriyyot can set aside prohibitions even if it is only to honor those who are attending
synagogue.

Unfortunately, he errs in his analysis here as well. Similar teshuvot are found from the
Rid, Rosh and Maharam of Rothenburg.[15] And their goal is to show that lighting candles
in the synagogue come under the rubric of tsorekh okhel nefesh because they honor
people (Rid), the synagogue (Maharam) or the holiday (Rosh). Once it its tsorekh okhel
nefesh, it is the tsorekh okhel nefesh which defers the prohibition.

(5) Nearly all authorities - including, inter alia, R. Naftali Amsterdam (Source 20), R.
Elhanan Bunim Wasserman, R. Makiel Tsvi halLevi Tannenbaum, Rav Yitzchak Nissim
(Source 21), R. Joseph B. Soloveitchik, R. Elijah Bakshi Doron (Source 22), R. lIsrael
Shepansky - maintain that kevod ha-beriyyot requires an objective standard that affects
or is appreciated by all.

(20) 21 ,7nx' M9 Ny

NT'RN DY WIRD ' 727 'R RINY 12T 7Y 21 0Kl K7 NIMAan T a0 D I0TI0WAR YN0l 100
71 ON"NN |I'TANY 12T 7aX .NT D'YMANN DTRN "2 2NY DY 177 IR DIXA D0 nd L0 m
.NIMAN T DYVN V97 775 MW K7 N1 ,N9IF IX 7Y KW' 10D ,IMIDN '97 NTn DTRY

(n'01 270 T) TOWN lWNNn L, T ANd NAIWN L,0'01 7Nyt 21N (21)
|'RY R'D NWAION Nd70 .NNIMY? NiY X7 7aK ,779nn"% nodn N p 19 [Nixn nan] 1w jamoi
.DTX 12 7¢ NN 97 27NN NIK DY ['R1,11I2%] NI DRI NYR

2 NIR ,N" N0 ,2"N AR "M N"IY L |INIT 'wira 1R 200 (22)
1079 DTX 72X ...72KN 1T2D'W NIMAaN T AT [1a021 ,0™2RN 7D T2O7 W' NN FT AR TIdD...
2207 QIO'R NINT7 IX ,INIX 11097 713! 1I'X D01 D717'YN IT...INXY DX T1d7 0'7NNY.

This view explicitly rejects subjective standards - in which what is embarrassing results
from the idiosyncrasies or hypersensitivities of an individual or small group. The vast
majority of religiously committed women are not offended when they do not receive an
aliyya. Indeed, they understand and accept the halakhic given, although some might
clearly have preferred it to be otherwise.

More importantly, does it make halakhic sense that if a group of women - nay, any group,
says: “this Rabbinic halakha offends me” - be it mehitsa, tsni’ut, kashrut, stam yeynam,
many aspects of taharat ha-mishpahah, who counts for a minyan, and who can serve as a
hazzan - then we should have a carte blanche to go about abrogating it. Such a position is
untenable, if not unthinkable.[16]

(6) Many leading scholars[17] emphasize that, as in the cases of kevod ha-beriyyot
discussed in Berakhot 19b and elsewhere, the shame must result from extraneous factors.
Thus, removing the kilayyim garment per se’ is not what causes the shame. Rather, it is
that one has no other garment underneath and, hence, remains naked. In such cases,
kevod ha-beriyyot can be invoked to nullify the rabbinic commandment which leads to the
dishonor. However, kevod ha-beroyyot cannot be invoked to nullify a rabbinic
commandment, where the shame comes from the very fulfililment of the rabbinic
injunction itself.

Take for example one who is invited to dine with his colleagues or clients, would we allow
him to avoid embarrassment by eating fruit and vegetables from which terumot and
ma’asrot (which nowadays is Rabbinic) have not been removed, or by consuming hamets
she-avar alav haPesah, or by drinking stam yeynam (wine touched or poured by a
non-Jew). Or alternatively, suppose someone is at a meeting and is ashamed to walk out
in order to daven Minha. And what about prayers at the airport in between flights. Would
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we allow him to forgo his rabbinic prayer obligation because of this embarrassment?

The answer is that in those cases where acting according to halakha - be it to not eat
terumot and ma’asrot, or to not drink stam yeynam, or to fulfill ones prayer obligation -
creates the embarrassment, then kevod ha-beriyyot cannot set aside the Rabbinic
prohibition. One should be proud to be fulfilling the halakha. Similarly, kevod ha-beriyyot
cannot be invoked to uproot the rabbinic consideration of kevod ha-tsibbur which
prevents women’s aliyyot. This is because the dishonor stems directly from the very fact
that women are not given aliyyot in accordance with the rabbinic guidelines.

(7) That the rabbis of the Talmud were sensitive to women’s spiritual needs is evident
from the rabbinic concept of nahat ru’ah (spiritual satisfaction), which was invoked in a
variety of instances to permit certain special dispensations for women.[18] R. Sperber
maintains that this concept is an expression of kevod ha-beriyyot.[19] Yet, despite this
admitted sensitivity, Hazal themselves were not concerned about kevod ha-beriyyot when
they ruled that, because of kevod ha-tsibbur, women should not le-khathila receive
aliyyot. Hence, how can we?

This argument is all the more true according to the explanation of Rashi on the mechanism
of kevod ha-beriyyot deferments. Rashi (Source 127 cited above) explains that in instances
of kevod ha-beriyyot the Rabbis “forgo their honor to allow their edict to be violated.”

(12) 2 Ty V' 9T NPM2 NdoN 712 TINN

720 MY ITI2D DIYNAL 0N KT IRT 7V 101DNoR 1T 7o ...

N7 M1, NIMNAN T2 291 ANT D910 MATA KINW 12T (N7 MK N1 - 11T 7 e (T)
DNMAT 7V Y7 IR DI7AR (120 ,RIN KNMIRT D7 X' KTl ,010N0 K7 2'NOT DIvn - NYYN X7
NIMAN TI2D X'RT KON

It is one thing if the clash is unexpected, unanticipated and accidental. But in the case of
keri’at haTorah, it was Hazal themselves who knowingly set up the rule of kevod
ha-tsibbur which precludes women from aliyyot. Why would we expect them to forgo
their honor in such a case?

(8) The Rivash (Resp. Rivash, sec 226) forbade sewing baby clothes during hol ha-moed for
a newborn’s circumcision despite the parents’ desire to dress him properly and festively
for the event. One of Rivash’s rationales is that since all understand that new clothes
cannot be sewn on hol ha-moed - because Hazal forbade it, kevod ha-beriyyot cannot be
invoked to circumvent this rabbinic prohibition. Similarly, one cannot invoke kevod
ha-beriyyot to allow women to receive aliyyot, because all understand that this has been
synagogue procedure for two millennia and that the Rabbis of the Talmud themselves
prohibited it.

(9) Rivash (ibid.) and Havot Yair (sec. 95) and others rule against extending the leniency of
kevod ha-beriyyot beyond those instances explicitly discussed by Hazal - honor of the
deceased (nnn TI2d), personal hygiene dealing with excrement, undress, and the
wholeness of the family unit. New cases may not be comparable in their nature or severity
to the original examples. Indeed, as noted by Prof. Blidstein and R. Aharon
Lichtenstein,[20] throughout the two millennia of post-Talmudic responsa literature,
kevod ha-beriyyot is rarely if ever cited as the sole or even major grounds for overriding a
bona fide rabbinic ordinance. It always appears as one of many additional reasons to be
lenient (snif le-hakel). This is indeed the case in nearly all the instances cited at length by
R. Daniel Sperber in his book Darka shel Halakha.

What’s more, in those instances where kevod ha-beriyyot is invoked essentially alone, it is
because the matter being deferred is a mere, often unbased, stringency (humra be-alma).
For example, the custom in some communities prohibiting menstruants to enter the
synagogue - which Prof. Sperber has returned to repeatedly (Sperber, pp. 74) - is what the
posekim call a humra ve-silsul be-alma. Hence, the fact that even in such stringent
communities, menstruants visited the sanctuary on the High Holidays - would be a classic
example of kevod ha-beriyyot overruling a humra be-alma.

Now Prof. Sperber will respond, that he too would only invoke kevod ha-beriyyot in the
case of women’s aliyyot. After all, there is no real down side - at most we have only
violated a recommendation. However, as we have argued above, “aval amru hakhamim” is
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not a recommendation by women’s aliyyot - but a prohibition le-khathilla. What’s more, a
woman who gets an aliyya without reading for herself or who is only the ba’alat keria is
responsible for generating berakhot levatala. We have also argued that Prof. Sperber has
improperly invoked kevod ha-beriyyot for the case of women’s aliyyot because he has not
taken into consideration the kelalim of the gedolei ha-posekim.

| would like to close with one last point. Despite the fact that we strongly disagree with
Prof. Sperber’s conclusion, he after all did what a Torah scholar is bidden to do. He made
a creative suggestion, documented his arguments, published his suggestion in the rabbinic
literature for all to examine, and awaits criticism or approval. After thrashing out the
issue, back and forth - one hopefully will be able to discern where the truth lies.[21]

However, we take issue with those who would enact women’s aliyyot in practice, hastily
undoing more than two millennia of halakhic precedent - simply because an article or two
has appeared on the subject. Considering the novelty of this innovation, religious integrity
and sensitivity requires serious consultation with renowned halakhic authorities of
recognized stature - prior to acting on such a significant departure from normative
halakha. It often takes several years time before a final determination can be reached as
to whether or not a suggested innovation meets these standards. But that cannot provide
adequate justification for haste.

The halakhic process has always been about the honest search for truth - Divine truth.[22]
To adopt one particular approach - simply because it yields the desired result, lacks
intellectual honesty and religious integrity. It is equivalent to shooting the arrows and
then drawing the bull’s-eye. To paraphrase Prof. Yeshayahu Leibowitz: we must always
ask ourselves whether we are in reality serving the Divine will or our own.[23]
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