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ABSTRACT
This thesis deals with the conceptualization okasdo land by the dispossessed

as a human right and commences with an accouhedttuggle for land between the
peoples of African and European extractions in B@\ftica. It is observed that the

latter assumed sovereignty over the ancestral lahtise former. The thesis discuses
the theoretical foundation of the study and sitsidtee topic within its conceptual

parameters. The writer examines the notions ofgeistnd equity in the context of the
post apartheid constitutional mandate to redresskiewed policy of the past. Itis

argued that the dispossession of Africans from daticht they had possessed for
thousands of years on the assumption that thevasdterra nullius was profoundly

iniquitous and unjust.

Although the study is technically limited déspossessions occurring on or after
the 13" June 1913, it covers a fairly extensive accourdispossession predating this
date. This historical analysis is imperative footweasons. Besides supporting the
writer's contention that the limitation of restitn to land dispossessed on or after
1913 was arbitrary, it also highlights both the en@l and non-material cost of the
devastating wars of dispossessions. The candidatenents extensively on the post
apartheid constitutional property structure whichswconceived as a redress to the
imbalance created by dispossession. This underlgingctive explains why the
state’s present land policy is geared towards ifatilg access to land for the
landless.

The thesis investigates the extent to whiwh iresent property structure which
defines access to land as a human right has swetei®dachieving the stated
objective. It reviews the strengths and weaknee$dke land restitution process as
well as the question of the payment of just anditagle compensation for land
expropriated for restitution. The latter was caltgfexamined because it plays a
crucial role in the success or otherwise of théttg®n scheme.

The writer argues that the courts have, orasions, construed just and equitable
compensation generously. This approach has faileakftect the moral component
inherent in the Aristotelian corrective justice.ighin the context of South Africa,
requires compensation to reflect the fact that wisatbeing paid for is land
dispossessed from the forebears of indigenous itamb. It seems obvious that the
scales of justice are tilted heavily in favour bé tpropertied class whose ancestors

were responsible for this dispossession. Thiséhapple effect on the pace of the



restitution process. It also seems to have theedfiefavouring the property class at
the expense of the entire restitution process.

The candidate also comments on the courtféertig approaches to the
interpretation of the constitutional property cleu$he candidate contends that the
construction of the property clause and relatedgseof legislation in a manner that
stresses the maintenance of a balance betweentepfivaperty interest and land
reform is flawed. This contention is supported hg fact that these values do not
have proportional worth in the present propertytesnof South Africa. The narrow
definition of “past racially discriminatory law antactices” and labour tenant as used
in the relevant post apartheid land reform lawsrigcized for the same reason of its
uncontextual approach.

A comparative appraisal of similar developrsemriating to property law in other
societies like India and Zimbabwe has been done. Wtiter has treated the post
reform land evictions as a form of dispossessibme candidate notes that the country
should guard against allowing the disastrous dewveémts in Zimbabwe to influence
events in the country and calls for an amendmenthef property clause of the
constitution in response to the practical diffi@dtwhich a decade of the operation of

the current constitution has revealed.
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CHAPTER ONE

1. LAND: HISTORY AND PERSPECTIVES
1.1INTRODUCTION

Land is a vital resource. Its ownership and conlva$ been the most
contentious issue in South Africa since the arriohlthe white man in the
country. The early history of the country can, wibme justification, be
summed up as a gigantic struggle for land betwkerindigenous peoples and
white settlers. The struggle for access to land has always beperennial
problem in this countr§.

This research deals with a detailed exploratiothefstruggle over land
between South Africans of African descent and tlafdeuropean extractions in
which the latter dispossessed the African of suthistiaportion of their ancestral
land. Although the study is technically limiteddspossession that occurred on
or after 19 June 1913, the author commences withaecount of the
colonialist's quest for land in the country and tliferent methods adopted to
accomplish this objective. It first discusses Ewap colonisation of the Cape
by conquest and notes that this was an attempéeta@antrol over the natural
resources of the region. This discussion was miagive perspective to the
subsequent dispossession falling within the scdpehe study which is dealt
with in chapter 2.

The author first situates the principhkerhes of the study such as
dispossession, human rights and justice etc. withieir broad theoretical
context in chapter 1 before delving into a morec#metheoretical analysis of
land as a human right in chapter 3. It is notedt tthee post-apartheid
conceptualisation of access to land as a humarn wgls logical because the
massive dispossession of the ancestral land of#fs raised significant human
rights considerations.

The main thrust of the study is found in deap 4 and 5 that deal with the
post-apartheid constitutionalisation of propertyhe3e chapters discuss the

A publication of Human Awareness Programme Land irttSaérica Grantpark (198p1.

2 G Budlender and J Latsky ‘Unravelling Rights to tl@md to Agriculture in Rural Race
Zones (1990) SAJHRI50.



property clauses of both the interim constitutienacted on the“BApriI 1994
and the final 1996 Constitutinlt notes that the property clauses of both
constitutions were in the context of South Afriezvalutionary as they altered
the entire normative landscape of property in thentry.

The author relied on s 28(1) of the imterconstitution which gives
everyone “a right to acquire land and hold propettyjustify two important
conclusions about post-apartheid property law stlyirthe writer argues that it
constitutionalises the right of the dispossesseactess land and secondly that
it predicates the basis for post-apartheid acaedand on the need to ensure
equitable redistribution of the country’s land beém blacks and non-blacks.

The study examines the property strustareated by s 25 of the 1996
Constitution in detail. It refers to the delicateldnce between private property
and public interest and attempts to determine hbwas impacted on the
capacity of the dispossessed to access land. Thowgha fully-fledged
comparative study, the research nevertheless dhanwsnating examples from
appropriate foreign jurisdictions. It does so idanrto interpret relevant sections
of both constitutions as well as offer insights South African post-apartheid
case law. The research further examines the mast gpartheid legislations
enacted to give practical expression to the newhtsigcreated by the
constitutionalisation of property.

The author makes his concluding remarkshapter 6. Although this
chapter is a summary of the study, the candidate eétpresses his own opinion
on the central question of how the constitutioric of property has impacted
on the dispossessed capacity to access land. lesaisngly calls for the
amendment of the property clause in the constitutm take account of the
weaknesses noticed after a decade of its operation.

1.2 AIM OF RESEARCH

Decades of dispossession South Africa inevitably led to a lopsided
distribution of land between whites, black and aghend the impoverishment of
the blacks. This left the country with one of theosi acute problems of
landlessness in the world. This research invegifgaiccess to land by the
dispossessed under the ambitious and wide-ranging teform programmes

adopted since 1994.

3 Constitution of the Republic of South Africa Act®6f 1993.
* Constitution of the Republic of South Africa Actg8Lof 1996.
® See chapter two for a detailed discussion of dispossessi



The need for the reform of property law receivedhstitutional
expression in s 25 and s 26 of the 1996 Constitutwehich created a new
property regime. As noted earlferthis constitutionalisation of property
represented a very significant change in the cgiminstitutional framework
for land distribution. It also, to an extent, retied the ANC’s government
policy on land’ The study seeks to determine the extent to wiietchange in
the land rights paradigm has improved the dispssskaccess to land.

It should be noted that one of the priatigvils of the land policy under
apartheid was the emergence of landlessness anclédssness. A 1997
government White Paper on land identifies landlessras a direct result of the
extensive dispossession of land owned by Afriaiihis research aims at
critically evaluating the structures created punsua the present land reform
framework to see how these problems are beingwedol

The study will attempt to draw a connection betvé#ee problems of
landlessness and the political stability of therzou® It will also identify the
dangers inherent in the sluggishness of the réstituand redistribution
processes. The isolated cases of land invasionshen country and the
catastrophic disruptions in Zimbabwe have beerddidehighlight the problems
that might arise if the land question is not haddiea balanced manner.

Robertsol’ has dismissed the link between poverty and sdcithility
as rhetoric and “as an exercise in slogans designsdtisfy the aspirations of a
significant constituency.” This view can be bessa#ed as unfortunate. The
preamble of the Restitution of the Land Rights Aates that restitution is also
rooted in s 9(2) of the Constitution dealing wite theed for legislation to be
enacted to address the interest of people who imatlee past been victims of
apartheid. Issues of poverty and the general webi&wvictims of apartheid was
considered as forming part of the government’sdatgnd reform programme

¢ See pages 2 and 3.

" The party’s policy was however tempered by concessassting from the negotiation for
independence.

® The 1997 White Paper on Land paragraph 2:5.

® See The Heraldf 21 February 2003. The Pan African Congress (P#eB)already started
expressing frustration with the perceived slownessefahd redistribution process. PAC is
suggesting people-oriented mass land invasions alengithbabwean lines. Note: The Ivorian
civil wars have strong elements of land-related grieganBBC News, 5 March 2004.

M Robertson “Land and post-Apartheid ReconstrudtioBouth Africa” in S Bright and J
Dewar Land Law: Themes and PerspectVgford Oxford University Press (1998) 323,
hereinafter referred to as Robertson.




because the White Paper of the Department of Laffdird spelt out the
objectives of the reforms thas:
“Redressing the irtjoss of apartheid.
Fostering nationatomciliation and stability.
Underpinning economiowth.
Improving householelfare and alleviating poverty.”

The research will however not deal with issues elffave and poverty in
any significant details as these falls outside dbepe of the study. Nor will it
address land redistribution in detail for simileasons.

1.3 HISTORICAL BACKGROUND OF STUDY
1.3.1DUTCH SETTLEMENT

It is necessary to give an overvievieafopean settlements and colonial
activities in the region because it puts one of ttemes of this study (land
dispossession) in perspective. The landing in thpeCof first the Dutch and
then the British set the stage for European co#tiois which subsequently had
profound consequences for the country’s land thistion. The review begins
with Dutch settlement in the region under reference

The country’s serious connections Vitlrope started when the Cape
was first used as an outstation for European tiergeheading to the Indies. The
Dutch East India Company founded a refreshmenteéntthe Cape in 1652.
It is apparent that the company did not intendahyt to develop a settlement in
the Cape and so did not covet the lands of thd Inbabitants> However, the
company changed its initial policy and set up dleseent in the Cape in 1657.
This change was apparently driven by economic éstsrparticularly the need
to provide for cheap food and livestock for its giag vessels and stdff.

During this period in spite of black apation of the region since time

immemorial early company officials conveniently @ased that the territory was
terra nullius This idea was apparently influenced by Europdankers like

" Government White Paper on Land 1997. See also Adii‘The End of Restitution:

Getting Real About Land Claims” in B Cousins et ali#¢ Crossroads: Land and Agrarian
Reform in South Africa into the #ICenturyCape Town PLASS (UWC), NLC 2000 76,
hereinafter referred to as Du Toit.

2R Oliver & J D Page A Short History of Africaondon Rex Callings (1974) 163.

13 Oliver and Page op cit at 163. See also page 1.

14 |bid. See also T H R Davenport South Africa A Madeklistory London The Macmillan Press
Ltd (1978) 18.




Emer De Vettéfa French jurist who had asserted the Europeanisniete
entitlement to take land which savage tribes hadewd for. Similar injunctions
to the colonist to take land and put them to vdealse in America are
contained in Locke's second treatise. This viewschvivere very influential
provided for the broad British land policy in thelanies®.

The Dutch East Indian Company was theunsent through which Dutch
colonialism was projected. It was in virtual comtod affairs in the Cape from
1652 when Jan Van Riebeck arrived there to establiefreshment station for
ships travelling to and from the E&5tOnce settled in 1657, the company
started acquiring land through a process desciigeRobertson as land deéafs.
These transactions involved tricking indigenousgbe®to sign off their land in
agreements that the natives thought were only igiiiémporary permission
for settlements?

The land acquired by the company i thay, including the ones the
Company simply assumed ownership of, was subsegugranted to free
burgers from 1657 onward$.The land was laid out in farms and granted on
generous terms. Bennéthas presented an illuminating example of a grant t
Harmen colony thus:

“Harmen Remajene’s was to receive in freehold ashmu
land as they can bring under the plough in threarge
This was to remain their property forever, with tight

to sell, lease or alienate, and with a three yeaspite
from taxation thrown in. The obligation to sell Hikeir
produce to the Dutch East Indian Company, which
undertook to buy it made this a characteristic gade-
laden form of Dutch freehold.”

153 Dorsett “Land Law and Dispossession: Indigenous Rightand in Australia” in S Bright
and J Dewar (eds) Land Law: Themes and Perspeotifad Oxford University Press (eds)
géL998) 281, hereinafter referred to as Dorsett.

Ibid.
1 AT Moleah Colonialism, Apartheid and Dispossesaieimington Disa Press (1993) 48.
'8 Robertson op cit at 14.
19 bid.
20 Davenport op cit at 18. Tension inevitably erugietiveen the company and the natives
(KhoikhoiBushmen) when the company started carving up pariad these vacant lands for
their use in the Cape.
T H R Davenport and K S Hunt (eds) The Right tadsansdowne Juta & Co Ltd (1974)
54, hereinafter referred to as Davenport and Hunt.




The first comment that one must necessarily makkassuch a liberal
giving away of land can only be possible becausecttmpany was giving out
what it did not own. The loss was that of the imdigus inhabitants, which
meant nothing to the Company. The grants introdubedfeudal land holding
system prevalent in Europe. The difference in ti@dients between what the
company established in the Cape and what obtamdglirope was minor. In
Europe, the obligation was to provide service wimlghe Cape it was to sell
produce to the Company, which it undertook to biug fair price??

This process became the main tool through whichckislawere
dispossessed of their land. It is interestinglyeldasn an assumption by the
Company that it had overlordship over an undefiagsh of land at the coast.
From the Company’s point of view, this overlordslier land was unlimited
and extended into the hinterlaffdThis notion, which in essence results from a
casual assertion of title to land because of dotimgacontrol based on might,
has been a cardinal feature of the South Africasiab@onstruct (apartheid)
which lasted until only recently.

The Company also devised a scheme in terms of whaffered land to
whites?* Under this process, the Dutch were offered landse for grazing of
cattle on condition that they paid token rentshi® €ompany. Those who used
the land for farming were to pay tithes of a tewththeir produce to the
Company. Davenpdit observed that by this process, the settlers cbult
their houses and develop very large farms on lamdgch they neither owned
nor rented. Some settlers did not bother acquiang from the Company, but
rather opted on their own to roam the countrysiu# settle where ever it suited
them to do so.

Some free burgers in the process settled in thmityicof Khoikhoi
indigenous people. The ease with which these swities were established
meant that within a short time the settlers hadumed by settlement many
thousands square miles of African land. Land adguishad become almost a

free for all so much so that the rules of acqusitisometimes assumed

22 Davenport op cit at 54.

2D L C Miller and A Pope Land Title in South Afrié¢éenwyn Juta & Co Ltd (2000) 5,
hereinafter referred to as Miller and Pope.

241t was the Company policy during the latter pdrthe seventeenth century to encourage
white settlements. Although the Company was essgnbaltch, it attracted staff and settlers
from all over central Europe. See Davenport opcit9.

% Davenport and Hunt op cit at 54.




ludicrous dimensions. There was at one point (Bateera) a system of
delineating farms by settlers, which involved thlmagtice of leisurely riding on
horse back in all direction from a defined spot tatf an houf® It is in this
way that the Afrikaner people who (though primaiilytch) were an amalgam
of peoples from all over Europe came to establisimselves in the Capé.

1.32BRITISH SETTLEMENT

British occupation of the Cape started in earnesthie eighteenth
century when the Dutch East Indian Company wasiline?® The region was
regarded by the British as of strategic commeraral military importance for
the building of the British Indian Empire. It wasen both as a fortress for the
defence of the entrance to the Indian Ocean asasgiloviding opportunity for
commerce. Britain’s occupation of the Cape was aistivated by the desire to
forestall French designs in the regfdn.

British settlement in the Cape was directly infloed by H Dundas who
was Foreign Secretary from 1784-188®undas" urged the Dutch Company
in 1791 to “place all its settlements within thenbgt of British power and
protection” in return for a guaranteed monopolytta@ spice trade and the trade
with China. Although the Dutch Company declined diffier, the British landed
troops in the Cape in August 1795. These trooptetbthe Dutch in September
of the same year and took possession of the &ape.

This victory was followed by the gradual extensairBritish dominion
in the interior of present day South Africa. Onadtled in the region, the
history of British occupation was characterisedrimpnsistencies. According to
Duly,® government authority seldom existed at the loea¢l and where it did
it was regarded by him as an “imperfect and excegygi primitive force. Such

%6 Davenport op cit at 55.

2" Davenport op cit at 19. See also note 25 aboveETinepean colonialists conquered Sen
andKhoikhoiof the Western Cape with comparative ease. Thesgendus peoples were
quickly decimated because of weaknesses in their sigigtures resulting from their pastoral
economy. This type of economy necessitated constardiomnovements with the inevitable
absence of strong socio-political structures Moleahioat49.

2\ T Harlow “The British Occupations 1795-1806" inAEWalker et al The Cambridge
History of the British Empir€€ambridge Cambridge University Press (1963) 170-173,
hereinafter referred to as Harlow.

29 Harlow op cit at 171.

0 |bid.

31 |bid.

2 Harlow op cit at 176.

3L C Duly British Land Policy at the Cape 1795-18Ad4study of administrative procedure in
the EmpireDurham Duke University Press (1968) 3.




a government could not effectively establish cdnteer the inhabitants it
claimed as its subjects.

An important feature of the inconsistency of Bhtigule was
demonstrated by its ambivalence over her contirmoegreignty over the South
African colony beyond the Cape. On thé'af October 1851, Sir George Grey,
a member of the British government, sent a disp&icBir Harry Smith, the
Queen’s representative in the Cape, announcinghbkdiultimate abandonment
of the Orange River sovereignty should be consileresettled point in our
policy.”*

In spite of the above, British rule did play a pyednant role in
directing the management of native inhabitants. @ba& of such management
was the attainment of good order and the controlative public relations. This
required as a first step the control of the lamndvds assumed that the native,
because he was uncivilised, could not be dealt asth negotiating partner. The
land could not be the subject of any transactiawéen British administrators
and the Africans since the territory was officialiginhabitec®®

Opren®® a land surveyor, observes that Sir George Grey, Gape
Governor, dismissed the possibility of a civiligethtionship with natives. Grey
was of the opinion that “treaties” could not be asib of dealing with
indigenous peoples because “experience had trudwisithe futility of such
compacts.” He stressed very clearly that “authdnstead of treaties must be”
the basis of dealing with nativas.

This authority was essentially exercised througle tissuing of
proclamations. Duff points out that at about 1795, the vastness ottiheny
and the associated transportation problems deldgedimplementation of
government proclamations. This factor had an adveffect on efficient land
administration and created ideal conditions fordlgmabs by Europeans. The
quest for land by Boers in the Eastern Cape andfdreeful settlement on
native land became pronounced during the admitistraof Sir Cradock in
1811. A circuit court report during this period ddhat all the young of this

34 J M Opren Reminiscences of life in South Africa 84 the present daxol 1&2 Cape Town
Shruk (1964) 93.

% Opren op cit at 117.

% Opren op cit at 7.

37 Opren loc cit.

% |bid.




region “have no other prospects than the breedirggttle and to obtain places
for that purpose.®
Although acquisition by confiscation was a majorctéas in the
extension of British rule territorially, Cradocktéa devised a land policy that
legalised lands acquired in this way. This policgttwas devised to (circumvent
international law’s prohibition of free hold tendex in dependent societies)
gave legal security to land acquired through théeshod. Cradock believed that
his land policy would “unite crown and colony inettpursuit of common
goals.” In a letter written in 1811, Cradock described kived of grant this
policy entailed as follows!
“l should wish that every proprietor of land shdubok
upon it as his own estate, as a provision for hifresed
family and that no future event can injure himrender
it unproductive but the want of industry or his own
mismanagement. This is the situation of Englandtaowi
abundantly it is proved.”
British administrators used land as a tool to plathe settlers, since the
British attached very little value to it. Opréfthus states that “land was...being
given away right and left, or sold at public salastidiculous price&®
The grantees of these British leases as a matteomdistent practice
often on their own extended their holding as mushhey pleased, so long as
this did not incorporate the possession of othdorists’® Land was also
granted to colonists at the frontier regions asarefor their fighting off natives
in the multiple wars over laril. These frontier colonists were to provide a
buffer between lands already annexed and nativegarly the Basutos who,
enraged by the dispossessions, constantly attackéging outposts of the
British administration and white settlements.

39 Duly op cit at 48.

“CDuly op cit at 45.

“1 Duly op cit at 46.

“2Opren op cit at 86.

“3 Farms of over 5 miles square were sold for as ligl2Gapounds. See Opren op cit at 86.
“4 Opren op cit at 112.

5 Duly op cit at 86. There was a series of nine wans ft 778-1888 between an advancing
European people and the natives in the Eastern Capdrontier wars as these wars were
called were an attempt to conquer the natives esgbdsessed them of their lands. These wars
which were bloody provided white settlers the opyaityy to extend their territory as far north
as present day Lesetho and Zimbabwe. See also Thompsiirab 87.



One British governor after the other bpgamation annexed much of
what is today the Eastern Cape of South Africa.F&rry Smith, the second
governor in the Cape at about 1848 is considerédve been the administrator
who exploited the use of proclamations to the maximoOn the % of March
1848, he issued a proclamation declaring the saydgeof the Queen over the
region between the Orange and Vaal rivers. Thia aowvering a huge track of
land later became known simply as British territtry

This Proclamation, which effectively meant the lo$sAfricans’ rights
to their land, was curiously stated to be for “{@tection of the just and
hereditary rights of the native chiefs and peoffeThe colonists and some
defeated blacks actively supported these proclamatnd British sovereignty.
The former had good cause to support such large-tanad seizures while the
latter had no choice having lost the difficult bkegttto defend the land. It should
be noted that the exact specification of the tmgs involved in this
proclamations was impossible to ascertain. Thetifileation of the outer limits
of the territory with the phrase ‘region betweea ®range and the Vaal rivers”
made it possible for the territories to be infifytextended since the areas were
neither mapped nor surveyed.

British administrators who had thus cheaply acaquitand by this
process of proclamation made very handsome grdnitsto the colonialists,
both English and Boer. In the words of Ddfjin some instances, the land was
granted gratuitously, as rewards to friends andases of the administration. In
other instances the land was granted as freehalgect to the stipulation that
the beneficiaries paid a tithe of a tenth of thedains to the governmefit Such
grants sometimes extended to sixty morgens or flore.

1.4 THEORETICAL FRAMEWORK
1.41HUMAN RIGHTS

¢ Opren op cit at 56.

" lbid.

“8 Duly op cit at 14.

“9 The colonial office in fact treated land mattersresgnificant, considering reports on land
from the colony as merely miscellaneous matters. Cdladiinistrators were thus allowed
very wide discretion to deal with issues of land. &pop cit at 34.

0 A morgen is a measure of land prevalent in the Nisthés, South Africa and parts of the
United States. It is equal to 0.8 hectares or twosatmeNorway, Denmark and parts of
Germany, it is a measure of land equal to aboub@cgares or two-thirds of an acre. It is used
here in the first sense.

See Oxford Dictionary.Online:2003<http//dictionaryd.com/cgi/entry/00315767?query_word
and queryword —morgen and e> Accessed on 10/13/03.
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This research raises the interesting concept ofamunghts since the right
to land in s 25 of the 1996 Constitution is amorthetbills of rights. There is as
yet no universally accepted definition of humarhtgg It has been stated that
the absence of a consensus on the definition ofahunights reflects the
differences in the background of those who propotimese definitions. It
cannot however be disputed that the rights relatelaims made by human
beings on their communityand could be classified chronologically in ternfis o
their developmer® Thus human rights first appeared as individuaitsgrom
the 17" to 19" centuries; then as social, cultural and politivgits in the 19
and 20" centuries and finally as solidarity rights whidhess development and
environmental interest.

Although Coke, Voltaire and Rousselus@eculated on natural rights
from which human rights derived, the present disursis for the purpose of
space limited to a review of the analysis of JoboKe. This candidate believes
that it is from Locke’s conception of the equalifyman that the idea of human
rights can rightly be said to have taken fofhlocke believed that it was
possible to identify the basic rights of man by giméng man in a depoliticised
state of nature. Noting, however, that this stdteature was imperfect, Locke
stated that the individuals in it concluded twoiabcompacts to enable them
regulate the inevitable conflict of interest of thdividuals in it>*

In the first of these compacts, individugined together in a civil society
while in the second they established a governmeahigave it political power to
protect their rights. Locke situates the acquisitand protection of property
within the context of this right as follow®*

“Though tkarth and all inferior creatures be common
to all men, yet every man has a property in his own
person; this nobody has a right to but himself....
Whatever, then, he removes out of the state thiatrea

51 P Sieghart The Lawful Rights of Mankind An Introtion to the International Legal Code of
Human RightOxford Oxford University Press (1985) 1.
2R B Mgeke Customary Law and the New Millenniéfice Loveday Press (2003) 11.
%3 Locke wrote that “ all men are naturally in, ahdlttis in a state of perfect freedom to order
their actions and dispose of their possessions ...aghheyfit within the bounds of the law of
nature without asking leave or depend on the willrofther man.” He attributes this equality
and right to possession to the rule of “common reasohequity which is that measure God has
set to the actions of men.” See J Locke The Secoratieeon Civil Government and A Letter
&f Toleration(eds) in J W Gough Oxford Basil Blackwell (1948% 4-

Ibid.
%5 Locke op cit at 15.
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has provided and left it in, he hath mixed his labwith,
and joined to it something that is his own, andrebg
makes it his property”

From Locke’s theoretical standpoint, man’s right gooperty (land
inclusive) is fundamental and based on the fad¢t@uwal had given the earth as a
common heritage to the children of men. He notesb dhat God gave the
children of men “reason to make use of it to thet belvantage of life>®

The Lockeian theory of property is brdetause it defines property in
the context of life, liberty and estate. This tkes limited to the notion of
property in land, an idea that has swung betwersetfsometimes conflicting)
theoretical foundations. These theoretical perppgestrelate to the concept of
understanding property either in terms of empirizadts, artificially defined
rights or duty-laden allocation of social utilty This view of understanding
property in land is widespread in common law cadestiand has implications
for the new South African property regime as wéll.

In summary, the empirical fact perspective de-ersj@es abstract
theories in its attempt to explain the notion obgerty in land. It stresses the
raw data on the ground primarily with a view of engally establishing the
relationship between land and the individual or oamity. On this view the
ascertainment of property in land has more to db e behavioural data such
as possession than with words and docunténftbese data are symptomatic of
a deeply instinctive sense of belonging and control

K Gray and S Grdy contend that the recognition of aboriginal fitlm
Australia was the direct consequence of the validitthe empirical fact theory
in determining the status of land. They argue #ftdr tens of thousands of

%8 |bid. This type of thinking influenced the FrenaidaAmerican revolutions of 1789 and 1791
respectively. Sieghart thinks that these revolutioesvgignificant because they produced
constitutions that for the first time defined thehtigand freedom of persons including the right
to own property within the state. See Sieghart bpt27-28.

5K Gray and S Gray “The Idea of Property in Lamu'S Bright and J Dewar (eds) Land Law:
Themes and Perspectiv®xford Oxford University Press 1998: 18, herdierafeferred to as
Gray and Gray.

%8 The idea that the country wasra nulliuswould be untenable when seen from the
perspective of understanding property in terms of aogbifacts. The European property law
concept that gives prominence to ownership is a rélect the understanding of property as
artificially defined rights.

%9 Gray and Gray op cit at 19.

0 Gray and Gray op cit at 26.

®1 See the landmark judgment.in Mabo v Queensland NEG2CLR 1.
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years of occupancy of the land by the natives itngossible to declare them
intruders in their own land or say that the Crowatgjuisition of sovereignty
extinguished native interests. Although aborigitile is not recognised in
South Africa, it is safe to also conclude that pagsartheid land reforms are
based on the fact that Crown’s acquisition of seigrty and subsequent grant
of land to European settlers did not extinguish thierest of indigenous
Africans in their land.

The theory of property as right concentrates oncrileag land by
reference to a bundle of abstract rights. Althodlis theory is peculiarly
English, it does have significant resonance in B@\tica because the current
property paradigm recognises different propertytsgand interests. Thus s 25
of the 1996 Constitution recognises ownership,amary tenuré and labour
tenancy.

The third theoretical perspective on which the ws@ading of land is
based relates to the identification of the variosss to which land is put. These
elements of utility are then labelled as propéttyand does generate multiple
utilities such as for occupancy, investment orteetst appreciation. In Nigeria,
for example, the broadest right over land is thhtoocupancy, which a
certificate of occupancy under the Land Use ActOLpiotect€? Countries that
pursue a utility-based approach, invariably, vasttadical title of land on the
state, which holds it in trust for the people. Téned reform elements of the post
apartheid South Africa exhibit striking resemblardethe utility theory. The
theory has close affinity with distributive justideecause it stresses the

government’s watchdog role in land administration.

1.4.2 AFRICAN WORLD VIEW ON PROPERTY RIGHTS

The present writer believes that any discourseuwman rights and land
would be incomplete if there is no reference to Alfiecan continent’s world-
view as well. African societies did develop an edlhisystem under which
ownership, control and management of land are deffhBecause decisions in

ancient African communities were arrived at by @nstis and the community

2 See s 25(6) of the 1996 Constitution.

% Gray and Gray op cit at 39.

%4 See Foreign Finance v L S D(F991) 5 SCNJ 52.

% C F Fissy Power and Privilege in the Administratidh.aw: Land Law Reforms and Social
Diffentiation in Camerooheiden Africa Studies Centre (1992) 1.
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was not driven by a desire for profit or wealth|lective resources were
distributed in accordance with individual ne88ghis political mechanism for
distributing benefits translated into each indiatdmember of society having
rights to goods and services on the basis of Ae@this African perspective
seeks to give content to the overriding idea of &ardignity, as it guarantees
the provision of the needs for dignified living.

African conception of life and the relationshiptween the living and
the ancestors strengthened respect for the digiiitpan and his fundamental
rights. This notion of the relationship between esmtal spirits and the
behavioural patterns of the living was vividly capd as follows?

“African societies had generated an ethical systivat
served the goal of human dignity as effectivelyaag
western code...the notion of due process permeated
indigenous law; deprivation of personal liberty wase:
security of the person was assured.... The African
conception of human rights was an essential aspéct
African humanism sustained by religious doctrind tre
principles of accountability to the ancestral stsrt

The colonialist misunderstood ancient African legetions. This
misunderstanding resulted in the failure to ap@atecihe basic rights developed
under indigenous systems prevailing in pre-coloAfailca. The development of
the repugnancy rule that operated as a test facakfrinstitutions was partly the
result of this misunderstanding. Although this tesis useful in curbing some
of the invidious excesses of customary law, it baen criticised because it

seeks to evaluate African customs by comparing témEuropean values.

% Indeed, land is in traditional African world-vieweseas constituting one of the elements of
nature hence open to all members of the communigsyHfoc cit. An African myth of creation
puts man at the centre of the universe. This has béspieted to suggest that the universe and
its resources (land) were meant for man'’s use. See itSIMroduction to African Religion
London Heinemann (1997) 37-38.

7 See T Bennett ‘The Compatibility of African Customagw and Human Right$1991)

Acta Juridica 30.

®8 |bid. Fissy cites an African chief who graphicakgards “land as belonging to a vast family
of which many are dead, few are living, and cowstlmembers are still unborn”. Fissy op cit at
6.

9 See T Bennett ‘Terminology and land tenure in@mstry law: an exercise in linguistic
theory’ 1985 Acta Juridica77. There are certain African customs which wedeéudl very
repugnant. In Edet v Essienlx NLR 47, a Nigerian court had to disallow a custwhich
insisted that children born by a woman after thetdeiher husband belong to the deceased
family because their biological father had not netwt the dowry paid on her behalf before
“marrying” her. Contrast this case with G Nwaribe e$dent District Court Orl{1964) 8
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It is obvious that belief in the powers of ancalstpirits and their
intervention in the day-to-day affairs of the ligirare prevalent in almost all
African traditional societie§ It shapes the African conception of his
relationship to the community. It is part and paafepositive morality which
influences the way law operates in African socgeiie the same way as most
European legal rules are connected to Judaeo-@hristigins’*

African customary conception of rights has stroogmmunal and
humanistic elements, which has been expressed ffarefit ways in the
continent. In South Africa, Mgekeidentifies the customary conceptuffuntu
as constituting a variant of this philosophical niework. Relying on the
Constitutional Court’s decision in S v Makwanydhée asserts thatbuntu

translates to humanness and morality. Seen frosmpispective the concept
constitutes a key foundation for human rights d&l s theories developed by
Europeans. It emphasises respect for human digmatyis a firm foundational
basis of human rights but does so through stressamgiliation rather than

confrontation.

143 THEORIES OF JUSTICE

By way of introduction, a discussion of the thesriof justice will be
preceded by a brief comment on the background efSbuth African land
restitution scheme. The land restitution programsna direct consequence of
the demand for the restoration of land, which gggifrom a deeply felt sense of
the injustices of land dispossessidhs.

The ANC’s commitment to a new landligy is reflected in the

Freedom Charter and the Reconstruction and Deveopfrogramme (RDP).
The latter expressly committed the party to incoap® the right to the

ENLR 24 where another Nigerian court held thatttodogical father of a child was not entitled
to claim the child because he impregnated the mathigis child when she was by custom still
married to the husband who had long died.

O Fissy op cit at 1-6.

" In Donoghue v Stevensgt932) SC (HL) 31, for instance, the neighbourlingsgsciple in

the New Testament was cited as the basis for the penafgdroduct liability. Most criminal
offences e.g. murder, have their basis in the Ten Gomments in the Bible. See Keeton 1955:
111. The writer is also a Christian who believes in Dnee God and that Jesus Christ is the
only messiah between man and God.

2 Mgeke op cit at 10-11.

31995 (3) SA 391 (CC).

T Bennett “Historic land claims in South Africa” .E Maanen et al (ed) Property Law on
the threshold of the 24CenturyTilburg MAKLU Uitgevers \Antwepen-Apeldoom (1996)5,
hereinafter referred to as Bennett (1996).
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restitution of dispossessed land in the ConstituffioThis ideal was given
content in sections 121-123 of the interim consttuwhich laid the foundation
for the restoration of land dispossessed aftefL¢hef June 1913. This became a
central policy of the ANC government. It is design® affect persons and
communities covering an estimated 3.5million peopial their descendants
who were victims of forced removal¥.

The restitution process, however, involved a @dficbalancing act.
Section 121(5) of the interim constitution provides the enactment of an Act
of parliament for the restoration of rights in lafthis was strengthened by s
8(3)(b)” which recognised the claim to restitution as adamental right.
Restitution claims covered those whose lands wgpgogriated without the
payment of adequate compensation.

Although s 122 took the restitution issugher by providing that a court
will be set up to administer the process, it was Restitution of Land Rights
Act 22 of 1994, which set out the actual framewfankthe restitution process.
The above Act created a specialised Land ClaimstQ@uath jurisdictions going
beyond those of ordinary English couftdt also had powers to order that a just
and equitable compensation be paid to a claimantefgtitution in lieu of the
land itself in appropriate circumstancés.

The Land Claims Court is one of the most angnt elements of the
restitution scheme because its powers also exteadjudicating on legislation
dealing with broader tenure reforffisThe apparent emphasis laid on the idea of
justice in the current restitution and reform schenmmakes it necessary to
investigate the theoretical nature of the concapsame greater details. The
lawmaker, no doubt seeks to give content to theadrobjectives of the
founding fathers as stated in the Preamble of thpuBlic of South Africa
Constitution Act 108 of 1996 concerning access doia justice and the
establishment of the new order founded on freedaman dignity and justice.

> The Reconstruction and Development Programme 199432.4

¢ Miller and Pope op cit at 315.

7 Ibid.

8 The court has the powers to admit hearsay evidenceaand, on its own motion conduct
pre-trial conferences to clarify issues in doubtsT$vunds more like the inquisitorial system of
the Civil Law system. See C G Van der Merwe and Jéndar “Land Reform in South Africa”
in P Jackson et al (eds) The Reform of Property Aldershot Dartmouth Publishing Co Ltd
$1997) 363, hereinafter referred to as Van der Meawd Pienaar (1997).

%Ibid. See also s 25(3) of the Constitution.

8 For example, the Land Reform (Labour Tenants) At®36: Extension of Security of Tenure
Act 62 of 1997.

16



Kelsen perceived justice as “one of those questimnsvhich the
resigned wisdom applies that man cannot find andeefe answer, but can only
try to improve the questiof® Both Villeln Lunstedt and Pott&é have
expressed similar sentiments. In this study, itiniended to discuss these
theories from three broad perspectives viz justiseequality, justice as a
disposition of mind and justice as freedom.

Plato associates justice with the idea of the aisajood. In his later
books of the Republic, he constructs an ideal staitech he considers should
lead to this absolute good. The ideal state is mgdef defined parts just like
the individual is made up of soul, spirit and b8dfhe state, according to this
theory, is made up of the three orders of societynely, the philosopher,
soldiers and ordinary foll¥. Plato asserts that justice is attained when these
orders of society work harmoniously. Such harmanachieved when people
do what they are best suited td'to

His analysis assumes a society that is stratifiee philosophers,
according to Plato’s formula, would be the rulessidiers would perform the
functions of internal and external defence, while ordinary people supply, by
their different callings the services required Ine trulers and soldiers. The
theory assumes that each member of these defingd p& society would
perform his role without persuasion. Plato attrfsuthis to the fact that the
performance of these defined roles would be consitla duty’® He, however,
did not say where this idea of duty originates.

Plato’s theory of justice is impracticable. He beti had to abandon it in
the laws. One of the main difficulties that Platlto contend with was how to
reconcile his assumption that in a just state,etiveould be no need for rules
with the reality of the day-to-day world. Platodatonceded that his theory was
purely romantic and mysticAf. The inadequacy of Plato’s theory is
understandable. However it has been stated th&d'®lseparation of the idea
from reality can be seen as reflecting the commeliebthat the post apartheid

81 H Kelson _What is Justice? Law and Politics in therdiof ScienceBerkeley University of
California Press (1957) 13.
8 K K Kegan_Three Great Systems of Jurispruddraredon Stevens and Sons Ltd (1955) 68.
8 Plato_The Republitranslated by D Lee Penguin Books (1994) 218-9.a8=eH F Jolowicz
g} al Lectures On Jurisprudericendon The Athlone Press (1963) 35.

Ibid.
% Plato (1994) op cit at 204.
& Ibid.
873 M Kelly A Short History of Western Legal ThedBkford Oxford University Press (1993)
26.
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constitution with a bill of rights represents therfect idea, which is at odds
with imperfect realities such as homelessriess.

For Aristotle who was a student in Platotademy, justice is a virtue
which helps man to be a noble per§biit is intrinsically linked to equality.
Here, justice is predicated on the preposition &sgjare to be treated equally
and unequals unequally®’ This maxim of treating likes alike and unequal
differently is essentially political in tone andostance, because it relates to the
distribution of honours and other entitlementshia society. It is because of this
that justice is considered connected to publicgdestmaking.

Aristotle divided the domain of justice into castige justice and
distributive justice. Corrective justice as the nteretymological suggests
involves the rectification of a wrong in the acsoaf people. Ordinarily, the
idea of correcting a wrong inflicted is from a migpaint of view unassailable.
Indeed, the entire domains of the law of torts emakract functions on the basis
of this theoretical premise. The immensity of maptgential for selfish and
harmful actions against others shows the signitieaof this form of justice.

Corrective justice roughly corresponagudicial justice for this reason.
It is concerned with restoring the equilibrium whene party has, by his
wrongful act, disturbed the balance. This formustice has been divided into
two, viz where the intervention is voluntary and wheresiirivoluntary. This
corresponds to doing justice in civil adjudicatidhs

Distributive justice, on the other hand, relates the appropriate
distribution of benefits, honours, privileges anaties among a grouf. The
phrase “appropriate” is used to reflect the faat the distribution may be on an
equal or unequal basis depending on whether thebesnare alike or different.
This form of justice has also been referred teegsslative justice.

There is a major difference in emphasis betweatoRInd Aristotle. On
the one hand, Plato’s theory implies the right af iadividual to acquire
property and to be protected in the enjoyment efrights attendant thereto.

8D Johnson et al Jurisprudence A South African Persedtirban Butterworths ( 2001) 10.
8 Aristotle The Politics of Aristotle Book ttanslated by J E C Welldon Macmillan & Co Ltd
London (1912) 7.

O Kelly op cit at 27.

1 |bid.

%2 Distributive justice was founded on equality basethimgs, which though subjective were
truly relevant. This type of equality has been desttiis geometric, for instance, where there
were to be a distribution of fluits, the best fluibshd be given to the best fluit player. See J D
Van der Vyver ‘Ownership in International Law’ (I®8Acta Juridical 20.
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While on the other hand, Aristotle’s concept implae strong moral claim to an
equal share in the distribution of goods. Van dewar” argues that this
distinction in emphasis between Plato and Aristadethe origin of the
dichotomy between the accumulation of wealth throume’s enterprising
labour and the maintenance of economic equalitthbystate. This is expressed
in the distinction between capitalism and socialigntill this day.

According to Kelly’* the concept of treating likes alike and unequal
differently is weak and does not fit into the theof distributive justice. It does
however have significance in South Africa as it rhayargued that the terms for
accessing land by the dispossessed should besatiff'Eom those who benefited
from the dispossession.

Aristotle’s distinction between distributive andorective justice
assumes immense significance in post apartheichS¥futa in many domains.
It resonated in the extensive debate about affiumadction and inspired the
affirmative regime found in most post apartheiccpgof legislation. His theory
seeks a just redress where unjust laws in thegradtuiced massive inequalities
in wealth and land distribution between the diffégreaces in the country. The
principles of Aristotle’$® corrective justice that demands that those whae hav
suffered loss (black people) under past discriroiryataws be compensated for
their loss has been confirmed by the Constitutfon.

Functionalist scholars in South Africa, like thatbrical novelist Stuart
Cloete, however, maintain that inequality is ubigus and universal and
performs valuable functions. It is contended threquality creates niches in
society in which all individuals can find their Ibeshances to develop. This
helps to keep hostility amongst the diverse elemémtsociety at the barest
minimum. According to the functionalists, restituti also provides a natural
system for the acceptable distribution of resouragsngst the unequal in
society. Inequality is according to this theory,iadispensable ingredient for a

% |bid.

% Kelly op cit at 28. Relying on Hart, the authdusitrates the difficulty of applying this maxim
in a society where people have multiple differencebsraajor similarities. With such
distinctions and similarities in colour, height, redigiin society, how are the points of
differences/similarities to be determined for the pasgpof applying the maxim? Although it
may be peremptorily argued that it is unjust forstidction like colour to form the basis of
differences in treatment, the South African expeiéemas shown that this view does not enjoy
universal acceptance.

% Johnson et al op cit at 15.

% See s 25(3) (b) and 25(7) of the Constitution.
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just ordering of society’. Applying this theory, these scholars point out the
division between black and white in South Africanéural and just.

Hart also advances a theory that seeks to denatasr link between
equality and justice in the Aristotelian fashiinHe acknowledges the
classification of justice into distributive and oective justice. Perhaps his credit
lies in his realisation that equating justice watijuality simpliciter does not take
the theory too far. Hart attempted to fit a clagkjadicial redress of a wrong
into the mould of the theory of treating like alie

In his opinion, where in a state ‘A’ commadsdelict against ‘B’, he has
thereby caused disequilibrium and upset the equ#iat existed previously
between them. A court’'s judgement requiring A ty plamages restores the
equilibrium. Hart's analysis reveals one importedture, namely, that no one
concept of justice can function alone to secureo@erly society. Order can
only be attained when various theories of justice ased in manners that
complement each other.

It is generally acknowledged that religiors leavery remarkable influence
on history. Although all religious beliefs hold oGod to be righteous, the
Scripture of which this candidate is most familgth is seriously concerned
with the problems of justice in the sense that Gedidentified with
righteousnes¥® On this basis, iniquity and oppression shoulddshewed.

9 H W Van der Merwe ‘Perspective of Racial Inequailitysouth Africa’ (1979) Acta Juridica
50-51.

% H L A Hart The Concept of Laxford Oxford University Press (1990) 158.

% Hart op cit at 161-162.

Oy FriedmanLegal Theoryl ondon Stevens and Sons (1928) St Thomas Aquinas argues
that all law enacted by man must keep within thets of thelex divinathe positive laws of God as
revealed in the scripture. See Friedman loc citip8aal justice can be divided into that in thedOlI
Testament and the New Testament. In the lattertéddenomy 32: 4 graphically and poetically
illustrates the idea of being just thus:

“The rock, His work is Perfect,

For all his ways are justice.

O God of faithful and without iniquity,

Just and high is He.”
Justice as seen above is a virtue and constitliesngh of morality. The prophets were largely
preoccupied with the suffering of man from the @ggion of others; hence the Old Testament is
replete with provisions enjoining righteousnesstfer weak. This is a cardinal precondition for a
relationship with God. This theory is linked to efity because it in substance reveals that God'’s
righteousness is for all, regardless of statusce.r
The New Testament theory of justice is based on Jesusitgs. In the Gospel of Mark, Jesus
taught that we should do to others what we woulclgone to ourselves. This is the basis of
the Christian concept of justice. The main ingredadrChristian doctrine of justice is love both
for self and others. This is very significant becausesware to regulate the relationship
between the state and citizens and citizens intefjisgtice would certainly be drastically
reduced, if not eliminated entirely. However, ttiedry of justice suffers from some
weaknesses. Firstly, to be successful, people have sebikess” or altruistic, which in practice
is not the case. Even the Bible recognises that mantsikeet only continually evil, but
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John Rawls’ work* has also contributed immensely to the notion of
justice. In his analysis, justice is simply invavewith identifying the
rules/regulations for structuring and restructursggiety. This structuring and
restructuring aims at ensuring that the multipld diverse values, interests and
goals of individuals in society are distributedaimmanner that will achieve the
ultimate good® These rules are also necessary to determine gudhte the
way individuals can cooperate to create goods andces in society®®

Rawls’ theory is akin to the earlier philosophyAsistotle because both
deal with regulating society for the purpose ofriisiting benefits and duties.
His view of justice raises the crucial question hmiw to determine which
principles to follow. This theory is based on ai@ar of the recurring concept of
social contract® It is contended that under this hypothetical caatir people
are asked at an initial stage to determine priesijpif structuring society, which
they will consider as just or legitimate. The theas predicated on the
assumption that those involved will consider “jostias an acceptable value to
be attained. The determination of the principledbé¢oattained is made at an
initial stage where those making it cannot be erficed by self-interest.

Those making this choice operate frofivedl of ignorance” a notion
striking for its novelty albeit being of utopianaracter®® In Rawls words the
parties involved‘are not allowed to know the social position of skothey
represent or the particular comprehensive doctroiethe person each
represents.A similar ignorance is “extended to information abpeople’s race
and ethnic group, sex and gender and their vamatise endowments such as
strength and intelligencé®

There are definite difficulties with this approadhis based on a wide
range of assumptions and represents a potpourdistihct ideas for various
philosopherg®"The author’s theory of justice is based on two gpies viz an
equal right to existing opportunities and the dtiting of inequalities such that

impossible to discern as well. The Christian theorjusfice as expounded by Christ will

immensely improve the course of a just legal systembaoed with other theories. See also

Kelson op cit at 25-27.

101 A theory of Justic€1972) Oxford University Press.

122 John Rawls Political Liberalistdew York Columbia University Press (1993) 15.
Ibid.

104 |bid.

195 Rawls op cit at 23.

1% Rawls op cit at 24-25.

197 Rawls himself stated that the original position whéeeveil of ignorance is imputed is

unhistorical. Rawls op cit at 24.
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the least advantaged can get the most out of gd€fefhe first principle
involves the distribution of things such as righis property, freedom of
expression, rule of law etc on an equal basis.darse this is not different from
the Aristotelian idea of distributive justi¢® It is open to the same criticism the
present writer has raised in relation to the Atedtan approach above. The
following questions can be raised in regard to Rattleory: Will the fact that
all murderers are sentenced to a one-week imprisohive just? Rawl argues
that the first principle takes priority over thecerd, but has not said why this
should be so.

With regards to the second principle, Rawl's positis that the
inequality that will be allowed will lead to evenye doing better than would
have been the case if there were equal sharindn fBequality exists in skills,
intelligence etc and results in a competitive $poicreate more social goods.
Rawl’s theory has been criticised as being utogiat unworkable in practice
since it would require a revolutionary revision tife present system of
ownership of property for the purpose of redisttita Moreover, it is based on
a wrong perception of ownership because the stas dot distribute most of
the things the citizens own’ The theory neither adequately addresses the
inherent distinctive attributes of individuals, ridwes it indicate how to handle
the unique distinct disputes that courts are calfgzh to deal with.

His deference principle and his theory of the nmasation of the
position of the worst off in society provoke profmlquestions with reference
to landlessness and poverty amongst South Afridaokb. The land reform
legislation and other affirmative action statutee aconsistent with the
desirability to maximise the position of the woodt-in South African society.
They bear Rawl's theoretical ingrediefts.

Equally impressive is Dworkin’s theory of justiddis theory of justice
results from an extensive and complex review okeogive equilibrium, social
contract and original position. For him, justicexdze seen as fairness based on
the “assumption of a natural right of all men anohwen to equality of concern
and respect.” He contends that all men and womessgss this right not by

198 B Bix Jurisprudence Theory and Contérindon Sweet and Maxwell (1999) 100.

19 5ee the ideas of Aristotle in this respect on pagebb@e.

10 Nozick criticised Rawls’ theory because it is baseavoong assumptions and vulnerable
because of the fact that individuals have freedomakenthoices as they please. See Bix op cit
at 103.

M1 johnson et al op cit at 188-189.
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virtue of birth, characteristic, merit or excellendut simply as human beings
with a capacity to make plans and give justiéay not attempting to predicate
the basis of this assumption on natural law whishtleory is crucially based,
Dworkin avoided the interminable controversies asged with identifying the
basis of justice.

Another important contribution to the notion of fjae is that of
Perelmart*® According to him, justice deals with the distrilout of benefits
and burdens in life. Perelmatassifies justice into concrete justice and formal
justice. Concrete justice deals with the distribntof benefits and burdens such
that each individual receives according to the gteunined criteria. To give
effect to his theory, Perelman divided people iessential categories. The
essential categories include the hard working agt hchievers, the average
achiever, the idle and the lazy. He concludesftiratal justice occurs when all
those who belong to a given classification aretégalike* From the above
analysis, the market based land reform adoptedosy-gpartheid South Africa
may be considered just because it allows accessdoto be determined by the
resourcefulness of each individual.

There is a significant school of thought, which siders justice as an
attitude of mind. Proponents of this view includéidn, Cicero and Bishop
Aquinas. All three define justice from the persperiof the rendering to each
one his dué™ Justinian also adopts a similar definition. Theecelement of
this theory of justice is the state of mind to telto other persons in a particular
way. Bodenheimét® sums up this state of mind thus:

“unbiased and considerate attitude towards otheas,
willingness to be fair, and a readiness to givdeave to
others that which they are entitled to have or iretamen
either in private or public life ...who is able toesthe
legitimate interest of others and to respect therhe jlist
law giver takes into account the interest of alfqo®s
and groups when he is under a duty to represenisTh

112 ¢ R Dlamini Administrative Law of a Typical Souttrian UniversityUnpublished PhD
thesis University of Pretoria (1994) 26.
113 3 G Riddal Jurisprudend¢®ndon Butterworths (1991) 198-201.
114 Riddal op cit at 200.
15 E Bodenhemeir Jurisprudence The Philosophy and Meihbaw Cambridge
Mgssachusetts Havard University Press (1962) 186.

Ibid.
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understood justice is a principle of rectitudehich
requireintegrity of character as a basic precondition.”

The contributions of Cicero were of special sigriafice amongst the
philosophers who consider justice as an attitude mwind*!'The
conceptualisation of justice from the Cisorion pexdive of rectitude requiring
integrity of character has a lot to commend ithie tontext of South Africa.
Thus seen, it puts in context the reason why thgonmha of white South
Africans accepted and took advantage of the pri@@p spatial segregation of
races. Their willingness to acquire lands from whidfricans had been
forcefully dispossessed reflected both a bias andnisiderate attitude towards
others.

In a similar fashion, the laudable efforts of jusigegho even during the
days of apartheid used their judgements to amédéidhee harsh consequences of
legislations and practices that were used to degmssblack South Africans
from their land, reflects a recognition of the tegate interest of indigenous
Africans™*® Seen from this perspective, the integrity of chmaof these judges
was a crucial element that determined the waydestias dispensed.

Finally, there is a third category of philosophevbo see the link
between justice and freedom as a starting pointiferanalysis of justice. Of
these, Emmanuel Kant and Herbert Spencer are thst motstanding.
Bodenhenmét? states that the core feature of this theory isatéd by human
nature that is “irritated by the invincible restrs as well as by visible one.”
This nature feels joy when the individual usesbudily and mental powers to
the fullest and to reap the resulting benefits.

By this view, justice is attained when law is stuwed to give people the
fullest expression of their innate liberty whilesening that this does not
infringe on the freedoms of others. Though basetheriove of freedom that is
a universal human characteristic, this conceptiamnot be a sound basis for

117 Besides attributing to nature the ownership ofthitigs, Cicero also regards nature as the
source of person’s rights over his/her possessions. Justmm#ding to this view therefore
involves granting to everyone what is his own dralright to retain what has been granted. The
definitions of justice by Ulpian, St Augustine antdomas Aquinas, to a large extent, merely
echoed the ideas of Cicero. Jean Calvin's view thetite includes all the demands of equity
in order that everyone may be given that which figdoto him” is also linked to Cicero’s
conception of justice. It may be observed that tte®ry has some kind of link to equality. This
explains why the just lawgiver has to take accourthefinterest of all persons. The theory is
almost exclusively based on the integrity or ratiibpaf the lawgiver for its success. See Van
der Vyver (1985) op cit at 120.

118 5ee Fredericks v Stellenbosch Divisional Coun@if7 (3) SA (C ) 113.

119 Bodenhenmer op cit at 200.
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explaining how the modern state functions. In pcagtmost laws operate as
restraints on the individual’s liberty to do asdie please¥?

It has been demonstrated that there are diverdearies associated
with justice. The question that invariably comesrtind is what is it about the
concept of justice that has produced such profaliffielences of appreciations?
The answer is justice’s connections to ethics. Eteical domain is not
amenable to crisp definitions because they deah witoral feelings of
individuals and groups which vary immensely. Thestidctions in the
appreciation of justice reflect these moral vagginherent in human society.

The South African post-apartheid experience in labhinistration
demonstrates the complexity of the land questiahthe necessity of the state
to deal with the problem of homelessness and ppvErtThe constitutional
provisions in s 25 dealing with the need for th&titetion of dispossessed land
in post-apartheid South Africa is for this reasalutary. The provision seeks to
ensure that citizens obtain access to land on aadde basis.

The term equity is capable of two different measing may, in its
technical sense, denote a body of highly formaliegds developed by the
English Chancery to mitigate the rigours of the own law. Equity is not used
in this context in the constitution. It is used ihe alternative sense of
fairnesst?? It is a concept that allows judges some discretidecide cases,
guided only by their own sense of what is justgprapriate with regards to the
peculiar facts of the dispute before them.

Equity and justice are, in this context, synonymemsl can be used
interchangeably. Indeed, equity as used both & &f 2he final Constitution and
in this research is an instrument to do justicénwhie aim of ensuring the good
of the society. In applying equity as defined héhe, judge is guided by good
consciencé?®

There are doubts as to the origin of equity. Pbjbeers have speculated
on whether the Chancellors based their notionsjafte on Roman praetorian

120 Criminal law is for instance based on restrictivesulThe action of trespass to land is
restrictive in content.
121 The virulent criticism of the police in the Witveasrand High Court decision in Joubert &
Others v Van Rensburg & Othe2801(1) SA 753 (W) reflects the complexity invohiadhe
land question. The court was irritated by the fhat the applicants’ attempts to obtain
assistance from the police to evict the respondentswene squatters met with no response
noting that this had more or less become standadtigegan the year 2000. A J Van der Walt
‘Living with new Neighbours: Land Ownership and thegerty Clause(2002) 119 SALB17.
izvt\)/(lj:riedman Legal Theoryondon Stevens and Sons (1967) 490.

Ibid.
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law, Greek culture or the moral ideas of the caststi* It is, however, certain
that equity evolved as a remedy against the indalid The English law
courts® had, in the 1% century, become formalistic and technical. Theswf
pleadings were rigid, making adjudication in thesmurts very schematic.
Litigants in common law courts sometimes lost tlegises on technical points
of procedure when, in fact, they ought to have worthe merits of the case.

Aristotle identifies the universal nature of lavg the reason for law’'s
potential to result in unjust decisions. He argies since all laws are universal,
it is not possible to apply them, i.e. universaésu to certain specific situations.
Equity, in his analysis, is that which is used torect the omissions created by
the generalised nature of law. He states the positius*°

“...all law is universal but about some things it nst
possible to make a universal statement which sheall
correct. In those cases, then, which it is necessar
speak universally but not possible to do so colyethe
law takes the usual case though it is not ignominthe
possibility of error... when the law speaks univdysal
then, and a case on it which is not covered by the
universal statement, then it is right where thedkegure
fails us and has erred by over simplicity to cotréwe
omission to say what the legislator would have $ad
he been present.”

From Aristotelian viewpoint, equity is the law mabg judges. The
judge is guided in doing so by his individual belé what is right and wrong
with regards to the particular case before him.

Equity demands the exercise of discretion by thesiding judge. This
discretionary element of equity is particularlyenednt because as a rule, social
needs and opinions are in today’s dynamic worlcagsvahead of laws. The law
is stable but society is dynamic. Sir Mdiffehas for this reason attached
immense value to equity’s discretionary jurisdintizecause it is a mechanism

used to bring law into harmony with society.

124 Kagan op cit at 14.

125The Common Law courts were courts of common pleash&quer and Kings Bench. See
generally Keeton op citat 111.

26 Aristotle Nichomachean Ethi&67. This was, however, taken from Lord Lyold of Haradte
et al_Introduction to Jurisprudentendon Stevens and Sons (1957) 964.

127 yold et al op cit at 965.
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The view that equity is a system for filling thepgeor ameliorating the
rigidity of the law is open to troubling concerriSirstly, equity has itself
developed very technical rules. The fusion of tberts of chancery and the
ordinary courts in England has had tremendous impacthe doctrines of
equity. This impact is more particularly felt iretdomains of property lavé®

It must be observed that equity, even as techulicelrines of the court
of chancery are construed as an aspect of judtfaes Aristotle wrotd?®

“It is plain, then, what the equitable is and thais just

and is better than one kind of justice...the equéabhn

is the man who chooses and does such acts, and is n
stickler for his rights in a bad sense...is equitabhe

this state of character is equity, which is a safrfustice
and not a different state of character.”

This conception of equity as synonymous with jstgein the context of
s 25 of the 1996 Constitution of South Africa instive. The idea that equity
could be called in to justify a departure fromditrules of positive laws or the
equity and justice are indistinguishafenay be open to doubts in so far as s25
is concerned. This explains why equity as undedserad used in this thesis is
not dependent on the discretion of the presidiniggr”

However, in spite of the above views, the ideamfity as an aspect of
justice can conceptually be deduced from the faat both notions have their
organic base in equality. Justice as has been m&dously derives from the
recurrent theory of treating like alike and unequifferently’** Equity’s

128 1hid. In property law the exercise of discretiotlinsited because as Denning points out,

people who deal in property will want to predictwsome certainty what will happen in event
of a dispute. In such a situation, the technical nmggof words is of utmost importance. The
most troubling concern is the fact that the equitabiediction that leaves the judge with the
liberty to make laws with his conscience, as guide @édp abuses. The judge who does not
have the advantage of knowing the possible interleatsriform the legislators’ preferences is
unlikely to be constrained by them. Lord DenningctiteLyold et al op cit at 966. Contrast this
with the comment of the judge in Joubert & Others w Rensburg & Other2001 (1) SA 753
(W). A J Van der Walt has castigated the trial judggmment as amounting to pursuing a
hidden political agenda that is hostile to the leefdrm policy of the new South Africa. See
also Van der Walt (2002) op cit at 839.

1291 yold et al op cit at 964.

130T E Holland The Elements of Jurisprudehosmdon Henry Frowde & Stevens and Sons
$1905) 36-37.

31 ts application is constrained by the factors setm@ 25(3) (a)-(d). See full discussion on
compensation in paragraph 5.5.

132 |bid.
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133 reflects

affinity to equality is no less solid. The maximqgtelity is equity
the relationship between the two. These maxim®bgeeat antiquity and were
used to provide a theoretical justification for thgistence of equity. It is
therefore plain that equality is an important cqoioal element of equity. The
resort to maxims as providing a theoretical fourmiabf equity was particularly
common in the United Stat€$ because equity was viewed with suspicion in
the country’s courts.

Equality is at the core of the theories of humats and justice. The
idea of treating like alike and unequal differentlyhich permeates most
theories of justice emanates directly from the owtf equality. So does the
notion that human rights should apply to all withalistinction to race, sex,
religion, ethnic origin or any other idiosyncratitifferences. The recurring
nature of equality compels further analysis of ditpuan the context of South
African constitutionalism.

According to Jaichantf® of all the democratic values of the 1996
Constitution, equality has enjoyed a central faouhe constitutional history of
South Africa because it is the antithesis of theid@rinciples of apartheid.
Section 9(1) of the 1996 Constitution states thargone is equal before the
law and has the right to equal protection and beoéthe law. This provision,
along with s 9(3) and s 9(4) establishes formalétyuby apparently levelling
the playing ground in society. It will, however, haive to imagine that these
provisions are all that is required to undo theuawdlated damage caused by
decades of apartheid particularly in the propeaty Homain. The Constitution
seeks to address injustices of past discrimindemg in terms of the formula
set out in s 9(2).

The land reform scheme, which has as its prin@p@ctive the concept
of substantive equality, is one such measure. rithlma conceptualised from a
theoretical perspective of human rights becausefférs the dispossessed a
constitutional right of access to land on the bagisquality and human dignity.
An apartheid imposed homeless individual can neibleesaid to have benefited

133\ Keeton An Introduction to Equityondon Pitman and Sons Press (4ed) (1957) 111. This
maxim resulted in important sub maxims e.g. equitydesgainst joint tenancy. Equity
discouraged this form of property relationship becaises inherent inequality. See Keeton op
cit at 145.

134 Keeton loc cit.

135y Jaichand Restitution of Land Rights The Forced RexthSchemes: A Workbook
Johanesburg Res Patria (1997) 23.
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from the equality provision or living a life contaat with the notion of human
dignity.

It is as well an issue of Aristotelian correctiustjce because it “gives in
the present that which was unjustly withheld in pgeest, and restores in the
present that which was wrongfully taken in the ga§& Albertyn and J
Kentridgeé® have argued for a purposeful contextual interficrtaof the
Constitution so as to attain the above objectivesa deeply divided South
Africa with a painful land history caused by apaith it is natural that equality
should be the corner stone of her post aparthdidypd he transformation from
a racially based system to a multi-racial democracyuld be hollow if
substantive equality were not given priority.

Having adopted a liberal democratic dispensatibis tountry has to
deal with the resultant conflict between properghts holders and what is
considered the right of all individuals to use amelvelop their capacities
through accessing lartd’ Both are considered essential prerequisites fer th
liberal democratic policy, which the country optéat."*® This conflict is
expressed by the crucial question of the extenstate should intervene in the
sphere of property, on the one hand, and to whenext should facilitate
access by the dispossessed to land in the pubdiest?

Robertsort®® after considering policy statements and laws since
independence, contends that the country is pursupiglosophy which stresses
the social purpose of land in the management déitd resource. According to
the author, this approach consists of three disting related elements, namely,
the welfare, the economic and the political compisieThe social purpose
approach is based on the idea that land can serveormalise the deep
injustices of the past and, to this extent, itieara “strong moral justificatory
component.**°

This makes the question of the terms forekgropriation of land for post
apartheid restitution and redistribution an impottsocio- political issue with
immense potential to derail the emerging democr&auth Africa. The

136 ¢ Albertyn et al ‘Introducing the Right of Equglin the Interim Constitution(1994) 10
SAJHR149.

137 This raises the issue of equality of treatment ofemitszwith reference to land rights.

138 M Robertson ‘Land and Posy-apartheid ReconstmdticSouth Africa’ in S Bright and J
Dewar Land Law: Themes and Perspecdord Oxford University Press (eds) (1998) 317,
hereinafter referred to as Robertson.

139 Robertson op cit at 319.

140 bid.
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constitutional requirement that land expropriated|and reform should attract
the payment of just and equitable compensation duss in this writer's
opinion, carry that strong moral component inher@mtthe Aristotelian
corrective justice. It seems, with respect to taiedidate that on the contrary, it
reflects insensitivity to the fact that this amaunto paying handsome
compensation to the present property owners forlahd that their forebears
took for nothing from the forebears of indigenowsith Africans.

1.4.4 SOCIAL PURPOSE APPROACH TO LAND

The social purpose approach to land evolves outheftheory that
property has a multifaceted role in society. Traee therefore, multiple models
for defining and controlling property (land inclus) and a major feature of this
approach is the idea that land has an inescapadtiébdtive featuré** This
conceptual understanding of land makes an unduesradte to private
ownership of land, with its concomitant exclusignalements, unnecessary.

The social purpose concept of land could suitaplyhyain South Africa
because of the history of land dispossession incentry. Although the
objective of the social purpose approach is simidathat of the social function
approach, there are clear differences between thesnproposed to analyse the
social purpose approach in relation to the notibrsaxial function of land.
Duguit, a French philosopher has been credited plaling an influential role
in formulating the social approach to latfd.

This philosopher expressed a strong dislike of Rwman property
concept of dominion because of the latter's stoéss) owner’s absolute right to
property. He was critical of the fact that thishtigncluded that of use benefit-
disposal and also the right not to use the propéteyargued that because an
individual was a part of society, it was wrong fooperty to be reserved for his
exclusive use. He stressed that a better viewriprigperty to serve society, i.e.
have a social function considering anything less agolation of the modern

consciencé®

1413 Singer “Property and Social Relations: From Til&ntitlement” in G E Van Maneen et al
Property Law on the Threshold of the*ZtenturyTilburg MAKLU Uitgevers Antwerpen-
Apeldoorn (ed) (1996) 83, hereinafter referreds¢@ager.

142 Robertson op cit at 319.

143 bid.
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Duguit was responding to the grossly inequitabhel lawnership system
in Latin America. Generally speaking, the regiontnessed wholesale
usurpation or absorption of Indian land. This resiilin the emergence of a
powerful landed oligarchy owning large ranches. Mesre absentee landlords
who rented land out to the natives under very slikeeterms, thus perpetuating
mass poverty amongst the native populatfn.

A major argument of Duguits’ was that a landownad la responsibility
to cultivate or manage land well or else the laodla be expropriated. Property
i.e. land, both confers rights and imposes oblayeti on the owner in the
interest of the common good. In South Africa, whi&25 of the Interim
Constitution graphically reflects this view of Ignthere is neither a direct
incorporation of the social function principle remry endorsement of the policy
that a forfeiture or penalty should apply for amews unproductive use of land
in the final Constitutiort*> Robertsoff*° is of the view that South Africa has
stopped short of introducing these principles beeait would have led to
practical difficulties. In his view, to do so wouldave been politically
insensitive, since it would have applied to thos®were to benefit from land
grants through the restitution and redistributiohesmes.

The South African vision of land may be deducedrfra statement
made by the Minister of Land Affairs in January I9%ccording to the
Minister, “ownership of land carries with it botlgints and duties.” Owners of
land must exercise their rights in a way which essghe human dignity and
basic human rights of those who live on the I&dThis view of land is
compatible with the Latin American function apprbaclhe agrarian land
reform of the 1920s in Chile was rationalised oe thasis of an owner’s
obligation to use property in a manner consistetit the common welfar&'®

There is, strictly speaking, a difference betweka social purpose
concept of land in South Africa and the social fiort variant of Latin
America. Although both are concerned with the neeldmit private use of land

in favour of wider social interest, the social ftian concept is distinctive in its

1443 R Thome “Agrarian Reform Legialation: Chile” in Riier and D Kanel The Economic
Case for Land Reform: Employment, Income Distributiowd Broductivity (1974) 84,
hereinafter referred to as J R.

145 Robertson op cit at 320.

148 |hid,

147 |bid.

8 Thome loc cit.
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stress of the obligations of the landowner. Promin@mongst these is the
obligation of the owner to use the property for t@mmon welfare. This

distinction is significant because it carries tee@us penalty of the loss of the
land or some right over it if the obligation is roffilled.**® The social purpose

concept of land in South Africa as noted earliegsinot endorse this view.

In South Africa, social purpose is about the uwutien of land for
individual and community interests. It also empbesi the community’s
obligation to the user. The South African communvtich is represented by
the state, is vested with an obligation to provatel to the people, for instance,
the dispossessed so as to cater for their wekkgmmomic and political need¥,

It is in this light that the new constitutional neg that enjoins the state to
facilitate citizens’ access to land on an equitdtalsis is rationaliset*

1.4.5 SOCIAL WELFARE COMPONENT OF LAND

The social welfare theory stresses the adoptiolaraf use options that
will lead to a redistribution of land to attain savelfare objectives such as the
fight against poverty and the provision of greaturity of insecure tenuré¥.
The social welfare component of land has been maestidied by sociologists
and anthropologists and is concerned with the immdcland use on the
individual, family and community?®> The South African land policy is
essentially welfarist in content as it is a resgotosthe needs of the majority of
black citizens.

It may be recalled that distortions in the landimess of the past caused
massive poverty in the rural areas (the homelansl® Wwardest hit), insecurity
of tenure for black and unrestricted access to land privileged white class?
From the Freedom Charter through the RDP to theentipost-independence
legal dispensation, there has been a discernibtel by the ANC to redress the
past wrongs. This aspiration was expressed in teedém Charter when it said
“our people have been robbed of their birthrightand.” The Charter relates

149 bid.

%0 Robertson op cit at 320.

%1 gee s 25(5) of the Constitution.

1527 Allen The Right to Property in Commonwealth CaigCambridge Cambridge
University Press (2000) 202.

133 pid.

14 3 van Zyl “Natural resource management issues in 8oath Africa” in J Van Zyl et al
Agricultural Land Reform In South Africa: Policies akets and mechanisr@ape Town
Oxford University Press (eds) (1996) 238, hereinaéttarred as Van Zyl.
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this robbery to the absence of prosperity and stkshe welfare factor when it
stated, “all other industries...shall be controlledassist the well-being of the
people.”

A key element of this approach is the fact thatl@no longer to be
viewed as a factor of production that has to beumcdated because of its
monetary value. The welfare approach regards tresgssion of land as a
crucial ingredient for the dignity of man. Sect@®®(6) of the 1996 Constitution
which enjoins the state to remedy insecurity outenis typically welfarist in
content. This welfarist component is sensitive tonmunal aspirations and
interests. It responds to their welfare need imgepf s 25(6) above and also
because by recognising that the possession ofitandicial for the dignity of
the community it is sensitive to the people’s ditaent to the land. Land plays
much more than a resource role in traditional Afinicsettings. It is seen as a
bridge between the living and the ancestral spgtsce an important ingredient
for ritualistic purposes.

1.4.6 SOCIAL PURPOSE-ECONOMIC

It is obvious that post independent South Africaor®mic policy is
aimed at creating a new society in which wealth dadd will not be
concentrated in the hands of a few. This appro&cjuires a review of the
dominant form of land management and agriculturadpction, which was
based on the white owned large-scale farm accayritin 86 percent of the
country’s land’>® The Green Paper published by the Department ofdLan
Affairs has indicated a new policy direction based small-scale production
models®

This new philosophy is to be applauded becauseqires that fertile
land be divided into small parcels and granted dmilies to farm. This
candidate applauds this policy because it has thenpal to bring economic
benefits to more people, increase employment agel Gip the welfare budget
for other productive us®’

1.4.7 SOCIAL PURPOSE-POLITICAL

1%5van zyl op cit at 238.
%6 Robertson op cit at 323.
57 The Reconstruction and Development Programme Docupagagraph 2.4.1.
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One of the major consequences of apartheid wagigbkein political
consciousness amongst black Africans who were iggomvictims. Land
dispossession played a prominent role in engergleristrong resistance to the
apartheid superstructure in South Africa. Resentrimeland dispossessions was
tapped by the ANC and used as an effective weapmn political
mobilisation’®® The ANC also made access to land by the rural esass
prominent political plank.

That land was a crucial political issue is reflechy the land invasions
that occurred both during pre and post-indepen8enth Africa. Thus the RDP
recognised that land is a resource to meet thec lqaslitical needs of the
people’® The document set the tone for a fundamental laafbrm
programmé&®® by stating that “no political democracy can suevand flourish if
the majority of its people remain in poverty witholand.”®* Events in
Zimbabwe also show the strategic importance lamyin the politics of a
country. Gubbay®? the country’s Chief Judge acknowledged that tiseugitive
land invasions by war veterans from 1999 was dipaliquestion which had to
be dealt with by the enactment of responsible latisy addressing the
redistribution of land.

The political element of social purpose approach particularly
significant in South Africa. This is so although HReotsor®® thinks that the
political dimension is perceived as rhetorical. Titlea of making the present
land reform regime to adjust land rights betweekland white and the gender
sensitivity of the post independence land poli@es all-important politically
motivated developments.

The history of South Africa made a social purpgspreach concept of
land inevitable. The country’s post independena@mstruction would hardly
be respectable or amount to much if it is not dril®y the need for land to
respond to the above identified objectives. Ind&edith Africa has, in this
candidate’s opinion, succeeded in avoiding the demgs land related violence

1%8rhis is similar to what transpired in Bolivia, wleehe National Revolutionary Party (MNR) used the
issue of access to land as a key political togietbthe support of the rural masses in the 19506sebDop
cit at 132-133.

%9 The Reconstruction and Development Programme Docupagagraph 2.4.1.

80 The Reconstruction and Development Programme Docupagagraph 2.4.3.

1 Robertson op cit at 323.

82 Human Rights Watch 2002 “Land Reform in the TweYaars After Independence”
<http:/www.hrw.org/reports/2002/Zimbabwe/Zimland03W2htm> Accessed September 2003.
183 Robertson op cit at 323.
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found in Zimbabwe because it has, at least, adoptsttuctured approach in
balancing the conflicting interests of the varigtekeholders.

1.5 DEFINITION OF TERMS
1.5.1LAND

Land is one of those concepts that are capableuttfphe definitions. It
is, however, defined for the purpose of this redeaas an immovable and
indestructible area consisting of a portion of #aeth’s surface. This includes
the space above and below the surface and anythioging on it or
permanently affixed to i€* The constitutional court held in Alexkor Ltd &
Anor v The Richtersveld Community and OtHétshat the ownership of land

included ownership of the mineral and precious feeta the land.

Land as defined here has a narrower meaning tlapegy. The idea of
property denotes a defined relationship with aghiot the thing itself. Property
deals with the sum of the rights of powers one earcise over a thing. From
this perspective, social security benefits may caeviikin the contemplation of
the definition of property®®

Land is a very important resource in South Afritas difficult to see
how those who were dispossessed of land can ldigrafied life. Indeed, John
Locke treats proprietary interest in land as confimgn the same normative
source as the right to lif&’

1.52HUMAN RIGHT

Human beings by their very nature have certaininsitc attributes,
which distinguish them from every other creationeamth. Human rights refer
to the legal protection of these attributes whialmhn beings are said to
inherently possess. Though protected by law, thgbés are not the creation of
any positive normative system. These rights arergsdly aimed at ensuring
that the dignity of man is protected. It is uniahg acknowledged that the

184 The outer space above a piece of land does not cdtitia the contemplation of land as
defined. See also P J Van der Post ‘Land and Registiatsome of the Black Rural Areas in
Southern Africa’ (1985) Acta Juridici 3.

165(2003) 12 BCLR 1301 (CC).

%6 The South African Constitutional Court has optetafery expensive definition of property.
See S v Zumd995 (2) S A 642 (CC). See also Cachalia et alitogit ©2.

%7 Kelly op cit at 269.
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recognition and protection of human rights is alvgrerequisite for peace and
justice not only within given communities but iretvorld in generai®

Land rights have been conceptualised from a hungatsr perspective
because it is impossible to attribute human digtutg landless person living in
squalor as a result of apartheid policies. Se@®f) of the 1996 Constitution
as indeed the entire land reform regime in geneae the redistribution of
land on an equitable basis a priority. Access nal lis thus recognised as one of
the cluster of socio-economic rights. This recdgnitis salutary because the
land programme under apartheid which was rooted palicy of the exclusion
of the African majority, had immense potential fioe breach of the peace of the
entire South African sub-region.

1.5.3 DISPOSSESSION

On arriving in the coast of South Africa, the costrstarted a process of
taking land, which had immemorially belonged to theigenous black people
of this region. The term “dispossession” may bendef as the act of evicting or
removing non-whites from their land in South Afridgdthough the phenomena
first involved the removal of Africans from thein@estral land dating back to
the Dutch Company ef¥, this thesis is limited to dispossessions occgrrin
from June 1913 onwards.

White settlers adopted three major strategiesdpadisess non-whites of
their land. They did so by wars of conquest, lawgaxes and laws about land.
In the wars of conquest, the native population werenatch to the colonialists
because of the sophistication of the latter's weapo The immediate
consequence of conquest was the eviction of bldak® their land. This
resulted in the first major dispossession.

The discovery of minerals in South Africa led tomiense demands for
native labour to work in the mines. Mine owners aammercial farmers
pressured the colonial administration to levy exkarli taxes on Africans. These

18 See the Preamble of the Universal Declaration of &uRights 1948. It was adopted in
Resolution 217 A (111) of the General Assembly ofuinéed Nations on 10 of December
1948.

189 Miller and Pope op cit at 168. Contrast with Deligis who argues that the process of
dispossession predates colonialism because the firstepmolpé dispossessed were the San
people. See B De Villiers Land Reform: Issues @&hdllenges; A comparative overview of
experiences in Zimbabwe, Namibia, South Africa andtfaliaJohanesburg Konrad-Adenauer-

Stiftung (2003) 45
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taxes’® were meant to and did compel Africans to abandisistence farming
and their land. The apartheid era witnessed al#tyis process that facilitated
dispossession because it restricted the majoritySotith African black
population to the ownership of 13 percent of thentr’s land mass.

154 ACCESSTO LAND

South African history is characterised bg temoval of millions of non-
whites from their land. This practice engenderdtebiess and carried with it
the potential for political violence of immense pootions. The property
clauses of the interim and 1996 Constitutions wereant to address the
problems of landlessness resulting from the digxssens of the past.

Access as used in this thesis deals with tleation of conditions for
making land available to the previously disadvaethglt is essentially
concerned with the direct provision of legal rights land*"* It involves
redressing the wrongs of the past by restoratiolarad to those from whom it
was taken, the provision of land to the poor ad a®la reform of the tenure
regime to broaden non-ownership rights. Restitytredistribution and tenure
reforms are all programmes that deal with accedartd in varying degrees.
However, this thesis deals more with access coedetd the restitution
programme because it falls within the ambit of dsgession on the basis of
racially discriminatory laws and practices occugrafter 1Qune 191372

155 RESTITUTION

Restitution in its ordinary grammatical meaningtes$ to the act of restoring
something that has been lost or stdignt involves the return of that which
has been wrongly taken from a person or commuiity. property relations in
South Africa have been historically shaped by addrremoval of non-whites
from their land. The interim constitution providesthe post amble that this

170" A Harley and R Fotheringham AFRA 20 Years inlthad Struggle 1997-1999
Piettermaritzburg Association For Advancement (19%Qhkreinafter referred to as Harley and
Fotheringham.

1 Miller and Pope op cit at 565.

172 pccess is in the title of the thesis is linked toifisele of dispossessed land as addressed in
s25 (6) and (7) of the 1996 Constitution.

173 p Hanks Collins Dictionary of the English Languagendon Collins (1986) 1302.

37



had to be remediétf through, amongst others, the restitution framewiark
sections 121-12%%and the Restitution of Land Act 1994 as amended.

1.5.6 COMPENSATION

Under the present post apartheid property regiaral Invariably has to
be expropriated from private property owners whe anostly white for
redistribution to the dispossessed. Section 25{#)e1996 Constitution places
a duty on the state to pay compensation to thosessvhands have been
expropriated. Compensation refers to the monetaayment made for
expropriated land’®

Compensation is a key element of the land policyhef country. The
justification for paying compensation for the aaipion of land from white
South Africans is traced to foreign law. Both EsgliCourts and the European
Court of Human Rights have recognised a genergl tdupay compensation for
the expropriation of property. This duty is constiwstrictly and insists on the
payment of compensation even where the expropniates for a limited period
or done during a period of waf’. The amount of compensation payable is
determined by the conditions laid in s 25(3).

1.6 CONCLUSION

It has been observed that land has remained thed fmint in South
Africa since colonial times. This is not surprisirigand has meant different
things to different peoples of the country. Theckl&outh African sees land as
a gift from God. It defines his identity and actsaabridge between him and his
ancestral spirits. Besides this religious symbolishis entire economic
livelihood is based on it. Access to land is fae tilack South African an issue
of profound passion and sensitivity.

174 H Klug “Historical claim and the right to restitutiom J Van Zyl et al Agricultural Land
Reform In South Africa: :Policies, Markets and Medbars Cape Town Oxford University
Press (eds) (1996).393 hereinafter referred to ag.Kl

175 Constitution of the Republic of South Africa Act®6f 1993.

176 See s 35(1) (c) of the Restitution of Land Rights 2994.

A J Van der Walt The Constitutional Property Clabsiabeni Western Cape Justice (1997)
143. See also James v United Kingd@®86) 8 EHR; AG v De Keyser's Royal Hotel Ltd
(1920) AC 508 (HL). Contrast this with the policy atled in Zanzibar after independence
where land was confiscated by the state from absesntdiotds who were mostly expatriates.
These expatriates got most of the land from therdal compatriots under conditions similar
to that which happened in South Africa; see Jonestap 21.

17 Section 25(8) makes provision for property to beuaegwithout the payment of
compensation in certain circumstances.
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The white South African also regards land as e@nomic resource.
Huge portions of land have been fenced up for coroiaefarming and
industrial undertakings. Although white attachmetat land is equally
passionate, the motives for white interest appééerent. The Roman Dutch
influence on land law in South Africa resulted e introduction of a system of
individual ownership of land. This type of land cavship is the primary interest
of whites in South Africa, in spite of its fundam@ndifference with the African
communal land holding that existed before the cgnmohthe colonialist. The
virtually absolute right of ownership attachingth® imported European notion
of dominium provided maximum security of title,the expense of the rights of
the hitherto black South African ownérs.

An important feature of the country’s land tenpadicy was the racially
discriminatory character of the laws regulatingdl@am South Africa. The seed of
this policy was laid when the Dutch and the Britiséttled in the region.
Subsequent proclamations and legislations leddartbnopolization of the land
by the minority white population. The common lawinpiples of land
ownership combined with racially discriminatory kwuited white social and
political interest’® which became the dominant philosophy of the apidth
state.

The democratisation of South Africa, beginningtle early nineties,
culminated in the enactment of an entirely new ttri®n in 1996. This
constitution charted a new course with particulafierence to land. A land
reform policy had become imperative because ofréfadisation by both black
and white of the dangers inherent in a land pdtiaged on racial exclusion. It
was clear that the policy of using land as a toddcure economic and political
domination of Africans has become untenable.

Justice in the new South Africa demands that $ptie so structured so
as to make it appropriate for the equitable distrdn of resources among the
country’s peoples. This is so because the ideastice whether distributive or

18 This is a view based on the classical theory ttebthiner of property has full powers over
the property. Under this theory, the property magligect to some state regulations, yet the
owner possesses a bundle of privileges, rights, powerisrandnity. This theory has been
criticised as based on a model which is distortedremohatively flawed. See J W Singer
“Property and Social Relations: From Title to EntifleG E Van Maneen et al Property Law
on the Threshold of the 3TenturyTilburg MAKLU Uitgevers Antwerpen- Apeldoorn (eds)
$1996) 70-71, hereinafter referred to as Singer.gBseMiller and Pope op cit at 168.

"9 Miller and Pope op cit at 168.
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corrective is based, however vaguely on the concepguality*®® The South
African apartheid land policy on racial exclusidifrents the most elementary
principles of justice based on equality. From whetetheoretical perspective
one looks at the situation, a state policy thavdsamillions homeless and
desperately poor cannot be considered just andedxgLi

The constitutional property clause (s25), the itggin and
redistribution mechanisms aimed at redistributagdls wrongly monopolised is
a measured response to the problems arising franhrpaially discriminatory
laws and practices. The need to ensure improve@sacto land by the
dispossessed black South Africans rank as the pyimablic interest for the
South African state. The right to own land in adiwdual’s lifetime is so
fundamental it has been conceptualised as a huigtart$*

Friedman® has contended that in dealing with equality asasisbof
human right, the crucial challenge is to go beydmel traditional difference
dichotomy inherent in a simplistic conceptualisatmf the notion. She argues
that it is in theory important for a state to diffatiate racial groups for the sake
of deliberately redressing past discriminatory ges. It is for this reason that
post apartheid South Africa has struggled to impraecess to land for the
dispossessed in an environment where healing aodc#iation will thrive.

180t has been demonstrated that equality has notyalassumed a central theme with regards
to justice or formed mainstream idea of classical gbjpiers. The right to equality has
preserved for right holders a concept that excludeshen, slaves and the un-propertied class
from the definition of an individual. Racism appetriave its origins in this conceptualisation
of justice, yet it has been observed; equality astemporarily perceived was the major force
for the fight against racial discrimination. Seecéirman op cit at 14-15.

181 C Jones ‘Plus ca Change Plus ca Reste le Meme? Th&aeibar Land Law’ (1996) 40 J
AL21.

182 Friedman op cit at 19.
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CHAPTER TWO

2.1 DISPOSSESSION BY LEGISLATION
2.1.1 INTRODUCTION

Dispossession is a key feature of South Africatohysand continues to
shape the discourse on land holding and 'uSée country’s legacy of
dispossession resulted from centuries of the foreewbval of blacks from the
land through external colonialism and racially disinatory laws and
practices. After the historical review of Europesgitlement in the country in
the preceding chapter, this chapter deals with thsplossession through the use
of discriminatory legislations and policies.

An early indication that the country was going targue a legal
approach that regarded land as a political issotedoin the ideology of race
was revealed by the Lord Milner Commission’s repoft 1903-5. The
commission was set up to investigate governmerntyoh land® Although the
commission rightly recognised the attachment of nlaéves to their land, it
nevertheless unanimously concluded that the landldibe vested in European
government. The latter was to subsequently cartgortions of the land for
use as reserves or locations for Africans.

This report set the stage for the systematic digphent of Africans
from their ancestral land during the course of might decade$The scale of
the dispossession involved has raised significamidn rights consideratiohs
and explains why this candidate deals with acae$snd by the dispossessed as
a human rights issue.

It is necessary to define dispossessioa Akhough a brief definition has
already been made in the preceding chapter. Althdlig constitution (both the
1993 and 1996) and the Restitution of Land Rights # amended all make

! E Lahiff “The Politics of Land Reform in Southerririsa” Research Paper Series on
Sustainable Livelihood in Southern Africa: Institutip Governance and Policy Process http:
www.ids.ac.uk/slsaAccessed on 15th October 2004.

2 AT Moleah Colonialism, Apartheid and Dispossesdieimington Disa Press (1993) 224-
225.

® From 1913 to when the interim constitution was erhcte

4K Gray “Land Law and Human Rights” in T Lee Land Ldssues Debates Polievon
William Publishing (2000) 221.
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reference to the term it has not been directlyrdefi This makes a resort to
academic and judicial constructions of the ternvitadle.

The word dispossession is derived from theb dispossess which the
Concise Oxford Dictionary defines as “people wheeéhbeen deprived of land
or property.® The word in practice is of wide import and wouldply to all
instances where a people have been deprived of It regardedless of the
method used. It may be recalled that white settisesl three major strategies to
dispossess Africans of their land in South Affica.

C G Van Merwe and J M Pienadave stressed that dispossession is a
broad concept with the capacity for expansive apfibn. These authors rightly
assert that the phrase “right in land” which isduge qualify dispossession in
the Restitution Act of 1994 should cover a wideietgrof rights in land lost as
a result of racially discriminatory laws and praes. In their opinion it should
cover registered or unregistered interests in |#melinterest of a labour tenant
and sharecropper, customary law interest, interebeneficiaries under a trust
and those of beneficial occupation for not lessnthen years before the
dispossession.

The Constitutional Court took a similaewi to that of the above authors
in the Alexkor case® The Court stated that dispossession must carry an
expansive meaning stressing that it should notiléeld to the “technical
question of transfer of land ownership from onétgno another.? It noted that
it is a much broader concept which will be bestarstbod by adopting a
substantive approach. In the case under refereheenon-recognition of the
customary right of theNama people to carry out such activities as their
traditional mining and grazing on the land, was stdered as satisfying the
definition of dispossession for the purpose ofAlkée

The court observed that the Constitufiorefers to the dispossession of
property while the Restitution Act adopts the pkraght in property. It did not,

however, think that anything turned on this didiime in the case. Indeed, the

®J Pearsal__The New Oxford Dictionadxford Oxford University Press (1998) 413.

® See page 36 of chapter 1.

"'C G Van Merwe and J M Pienaar ‘Law of Property|(iding Mortgage and Pledjjg1994)
Annual Survey308, hereinafter referred to as Van der MerweRiedaar (1994).

8 Supra.

? Ibid at paragraph 90.

10 Constitution of the Republic of South Africa Act8l6f 1996.
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Court used the terms interchangeably in the coofske judgment? It was of
the opinion that both terms in substance mean ¢thaming of political and
legal sovereignty over the land of indigenous pedp/ latter occupiers of the

land.™?

2.1.2NATIVE LAND ACT No 27 AND LAND DISPOSSESSION

The Native Land Act No 27 of 1938was one of the main legislative
instruments used to remove black South Africansnfitheir land. The Act
formed the basis for the allocation of land betwt#enraces in South Africa. It
also placed restrictions on the acquisition anlisation of rights to land, based
on membership to a specific population grdtifhe Act designated 55,913
square kilometres of the country’s land, constiyff percent of its land surface
to black exclusive use. It left the remainder fee Uy other racial groups. The
Act also limited the acquisition of land in schestlilareas to blacks and Native
Trusts, which were later establish&d.

Whites, who made up just 13 percent of the poputatis against 80
percent for blacks, had control and access to 80epercent of the country’s
land® The restriction of whites from acquiring land ihet reserves was
unnecessary. There could be no conceivable reasahem to seek to own land
in black areas, because the contempt of whitesbfacks was evident and
embedded in a deeply entrenched belief in whitéarauperiority'” It was
therefore unlikely that whites would desire to takg residence in
predominantly black areas. Nor would they, for teme reasons, set up
businesses in black areas because the supervisibe business would result in
their socialising with black¥

11 See paragraph 34.
12 |bid.
13 Also called The Black Land Act 1913. Repealed byliion of Racially Based Land
Measures Act 108 1991.
4van der Merwe and Pienaar correctly points out tiatAct set aside scheduled areas for
exclusive occupation and acquisition by Africans. \2ar Merwe and Pienaar (1994) op cit at
121.
5 v Jaichand Restitution of Land Rights The Forceth&eal Schemes: A Workbook
Johanesburg Res Patria (1997) 10.
®H Mostert ‘Land Restitution and Development in $oéfrica’ (2002) 119 SALHO01.
" See in this regard Koyana “The Interaction betwterindigenous constitutional system and
ggceived western constitutional law principles” iDKok et al (eds) (1995) 71 at 81.

Ibid.
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Similarly, the Act effectively prohibited the acagition of land by blacks
outside the scheduled black areas without minatepproval® It would seem
that in practice, there were hardly any approvedsited because to do so would
naturally provoke white angé?.Peasant farmers were forced to immigrate to
urban areas to seek employment. This suited wkid@anic interests because
their farms, factories and mines needed cheap t#bothis method also
adversely affected the African system of landhadifhus, Miller and Pope
quote with approval the following statement by Betr{1994)*

“But in the early twentieth century, various intste
coalesced to demand tighter controls on tenancyité&/h
forced to leave the farms increasingly saw African
sharecroppers and tenants as responsible. Theydfoun
willing leaders in Churchmen and politicians advbog
tighter segregation. Powerful groups of farmers aver
now prioritising labour procurement. They wanted a
general charge...so that there were no bolt holds for
tenants who wished to avoid more onerous contracts.
These provisions were written into the Native Lawat of
1913. Forms of tenancy which did not involve a $fan

of labour to the farmer were thus to be outlawed.”

In terms of s 8(2), the Act did not apply in thep€aThis was so because
in terms of s 35(1) and (2) of the South Africant A®09, voting rights were
extended to black South Africans of the Cape colonythe basis of land
ownership in the Cape. It would have been an anptoagéxtend the provisions

of the Act to apply in the Cape under such circamses?

19 Jaichand op cit at 10.

2 White farmers were sensitive to anything that coeglilt in Africans gaining increased
access to land. They, for instance, successfully peatése Beaumont Commission’s
recommendation that more land be granted to AfridarisC Miller and A Pope Land Title in
South AfricaKenwyn Juta & Co Ltd (2000) 25, hereinafter refet@ds Miller and Pope.

%L see Miller and Pope op cit at 21 who point oat the policy objective of the Act was to
remove Africans perceived as threats to white econartecest. There were widespread anti-
black sentiments by white farmers who were in debabse their farms were not doing well.
They, however, found it convenient to attribute tb@sons for their failure to the more
successful African farmers. The Land Acts were endctadldress some of these concerns.
2 Miller and Pope at 21.

2t is the opinion of the present writer that the 3@kt was not in harmony with the spirit of
the Constitution South African Act 1909.
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The Native Land Act, which has been described assinous and as
turning the native into a paridhin his own country created multiple problems.
The reserves apportioned to blacks were plainlystoall to cater for the land
needs of the people. It also created untold miagsging from landlessness and
the concomitant poverty. Migration to the citiessviaevitable.

There were, however, no known legal challengebedXct in spite of its
grave impacts on AfricarfS.It is not difficult to see why this was so. A abos
scrutiny of the philosophy of apartheid will reveal complex relationship
between the various institutions of state. Van &t has vividly captured
this® in his description of the synergy between law afdkaner ethnic
nationalism. He noted that the legal code was msdpy woven into the
political code of exclusivism such that both hadcdree conceptually
indistinguishableThe author makes the following penetrating comment:

“For apartheid to work effectively as a legal systethe
legislature had to be able to promulgate the nemsss
segregation statutes without interference fromdberts.
The courts had to be able to interpret and adjutiica
these statutes without debilitating conflicts ohscience;
and the legislature and the courts had to be abléust
that laws and court orders would be carried outthg
executive.”

Judges and lawyers all had to play their assigméesrin the grand
apartheid drama of justice and did so by movingyaisam the notion of native
ownership of land. Judicial decisions in Australiath similar historical

experiences showed the futility of approachingdberts to seek justiceé. The

24 Miller and Pope op cit at 22. The Act of coursd hartain positive elements. It has been
argued that the Act saved many black spots from baxiegoached upon especially in the Natal
area where black spots had reached a high levehlofist.

% There was, however, serious political resistanckedict. Indeed, it has been asserted that
the South African Native National Congress the premuof the ANC was founded primarily in
response to the bill stage of the Act. The hardshidtiegdrom the Act led to the founding of
African independent churches. See also A HarleyRakdtheringham AFRA 20 Years in the
Land Struggle 1997-199%iettermaritzburg Association For Advancement (1999) 8,
hereinafter referred to as Harley and Fotheringham.

% A J Van der Walt “Dancing with Codes: Protectibgveloping, Limiting and Deconstructing
Property Rights in the Constitutional State” in Vergeal Constitution and Law 1V
Development in the Contemporary Constitutional Slateannesburg Konrad-Adenau Stiftung
2001 62, hereinafter referred to as Van der Wa®120

2’see Cooper v Stuafl889) 14 AC 286.
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colonial courts had established a reputation ferdénial of indigenous rights to
land.

This judicial attitude can be traced to the doesirof terra nullius
actively advocated by John Locke and the commondagtrine that the crown
is the source of title to all larfd. The early Australian cases such_as Attorney
General (NSW) v Browi and Cooper v Studft had established the broad

principle of state ownership of land. Pieces ofidigion dealing with

restricting natives’ access to land such as thevdlatand Act of 1913 could
hardly be successfully challenged under the coldegml dispensation.

Miller and Pope express the view that the Smut athertzog
administrations of the 1920s expressed some symibut the black land
guestion. According to the author, Prime Ministenu8s was even against the
continuation of racial segregation designed anceanhed by the 1913 Agt.

In reality, however, these regimes were involved attempting to
mislead the black population for their own endse Phinciple underlying their
proposed desegregation of land legislation wasecty described by one Rev.
Mtimkulu who said that in Natal, the intention was keep the black man
down??* Mtimkulu’s view seems well founded because to opprland to be
bought under conditions where prices were to berdehed by market forces
was an indirect way of putting the lands beyondréeeh of Africans. The latter
had been dispossessed of their land and had bed® tmavork under contracts
with wages barely enough for survival.

Although it is impossible to put an accurate figare the number of

persons dispossessed by the 1913 Act, the foreeovia of Africans caused by

2 5 Bright and J Dewar Land Law: Themes and Perspeddixisd Oxford University Press
(1998) 10.

29(1847) Legge 312.

30(1889) 14 AC 286.

1 Miller and Pope cite the Land Act Amendment Bilirbduced by General Hertzog in 1926 as
a basis for his conclusion. They consider this Billawdhabandoned the segregation policy
because it proposed the releasing of land to be bduygtth blacks and whites. Miller and
Pope op cit at 22.

2 |bid. See also Harley and Fotheringham op ciat 1

33 The Black Labour Act 67 of 1964 severely restriciadifrican’s right to work.
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it was devastating for the South African black. Th& was so drastic in its
impact that it is considered the first pillar ofaatheid>*

It is true, however, that the confinement of Afms to the reserves
created immense agricultural and related problédash Smuts and Hertzog
realised that they could not be insulated from fhiéouts of the explosive
situations in the reserves and set up various cesiams and parliamentary
committees to address the cri§isSThe commissions were almost always self-
seeking and invariably heaped the main blame ®iirthbility of the reserves to
produce its food requirement on the alleged inifficy of the Bantu.
Davenport graphically captures this stereotypingtief African by the Vos
Commission thug®

“It does not require a big leap of the imaginatitm see
the VOS report as a product of disillusioned odfidom,
able to see the evidence of failure without perhagisg
aware that the story of African farming had eveeme
different, and tending to assume an inherent irighdf

the African to farm the land properly. This is anfiiar
stereotype...not only among white farmers but also
among academics who cannot be faulted for lack of
sympathy towards the African. But the official ré@at to
African farming may well have fastened on its iemér
weaknesses without taking sufficient account okeho
structural defects which ensured that those weaases
will remain: above all the land shortage resultifrpm

the initial conquest... and the unequal competitibthe
white farmers.”

Davenport’s incisive views were salutary for idéntig the real issues

which was the land shortage but, unfortunate afaiied to recognise the

34 C Bundy “Land, Law and Power: Forced Removal irtétisal Context” in C Murray No
Place to Rest Forced Removal and the Law in Souticedape Town Oxford University Press
(eds) (1990) 6.

% These commissions include The Lagden Commission of 49@%he Beaumont
Commission of 1917. The latter’s report led to arcguby white farmers because it suggested
an increase of lands for Africans.

% T H R Davenport South Africa A Modern Histdrgndon The Macmillan Press Ltd (1978)
6.
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overpopulation resulting from the creation of tlesarves as the immediate
source of the crisis. It would seem that those ggduwith the administration of
land did not want to overplay their hands for fearupsetting the apartheid
applecart. The Holloway Commission, for instan@ezognised that population
growth was putting strains on the limited quantfyland in the reserves. It,
however, preferred recommending the option of aenemonomical use of the
limited quantity of land in the reserv&sThe obvious option of increasing the
land acreage was not to be contemplated becaus®, $0, would have meant
interfering with the Land Act of 1913.

It may be correct in certain respects to suggeat #ome of the
commissions’ reports were intended to consolidage dtructures of the Land
Act to protect the interest of white farmers. Fotample, the Holloway
Commission’s Report expressly ruled out land pusehly Black syndicates.
Davenport has stated that one of the reasons fahwhe Land Act of 1913
was promulgated was to recover lands sold by Beemdrs to African
syndicates during the difficult years of the Andgloer wars® Every
conceivable reason was given to explain the co$itandlessness caused by
land dispossessions except the real cause, whislihednability of the reserves
to support the population influx. However, the sthad to respond to the acute

shortage of land on the ground regardless of treysarts.

21.3THE NATIVE TRUST AND LAND ACT 18 OF 1936

This Act was renamed twice, firstly as Bantu Trastl Land Act and
then as the Development Trust and Land®Adt deserves to be analysed
because it substantially contributed to the losblbgks of their lands. This Act
was at least meant to appear as a palliative ietknid placate Africans for
taking away their voting rights in the Cape. It veggparently recommended by
the Beaumont Commission, which was set up to imy&st the difficulties

associated with land distribution under the 1918 Ac

%" Davenport op cit at 64.
% Davenport op cit at 61.
%9 Repealed. See note 12.
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The 1936 Act had, as its objective, the releassredis of land for native
use with a view to promoting farming efficientyThe Act released 26.616
square kilometres of additional land for black uset of the 29.943 square
kilometres recommended by the Beaumont Commis$idnite farmers had by
their protest caused a reduction of the recommendectage by 3327
kilometres. It would be ordinarily thought that $hi936 Act was welcome
relief"* because by making more land available, it adddessesome extent, the
problem of land dispossessions and landlessnessti¢al appraisal of the Act,
on the contrary, reveals that this was not to lkectise.

Firstly, much of the land “released” was held anehed by Africans
either directly or indirectly through existing paite trust?? In actual fact, very
few Africans actually got more land. Jaichdid,along with other
commentatoré? expressed the view that the Act only consolidakedexisting
land allocation systems in place and did not inicedany new land allocation
system. Although the author uses the phrase “dltmtaystems,” it is obvious
that he is concerned with the substantive impa¢hefAct on actually making
land available. This is evident from his earlieganent that the so-called
released lands were land already in black h&hds.

An important feature of the 1936 Act is its creatmf a trust called the
South African Native Trust or the South African @&®pment Trust. This trust
was vested with the acquisition and control ofastsl land for the benefit and
material welfare of natives. The trust in substanees a device employed to
place land under the political control of stateicifis who were intrinsically
bonded to apartheid. It was not a common law toystvhich property is held
for the interest of the beneficiaries. The follogiidescription of the trust by
Jaichand is significarif

“This kind of trust may be described as a system of

paternalism which was more self serving to the sesd

“0Miller and Pope op cit at 25.

“1 Jaichand op cit at 11.

“2 |bid.

*3 |bid.

4 See also B Chigara Land Reform Policy: The Cha#lesigHuman Rights Lawldershot
Ashgate Publishing Ltd (2003) 20-21.

5 Jaichand op cit at 10.

“¢ Jaichand op cit at 11.
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the trustee than for those the benefits were iregdndthe
fiction of the state as trustee for the varioubes was
not a valid one because where the state is hostilde
tribe, the trusteeship provides little or no prdien.”

It has been contended that the 1936 Act actually e more
dispossession of land. Relying on a parliamentasponse by the Minister of
Bantu Education and Development, Davenport and Hishowed that the Act
resulted in a pronounced fall in the acquisitionasfd by blacks in the period
after 1936. The idea therefore that the 1936 Act miaant to benefit the natives
appears once again to be another publicity stuhap@r IV of the Act was
specifically aimed at tackling the problems whichite farmers described as
the concentration of black people on their faffhit. certainly succeeded in
achieving what it set out to do, because it pravitlee basis for the forced
removal of blacks living on white owned farifis.

It is worth noting that land dispossessions wernging this period
influenced by the effects of judicial decisionseTpirit of the combined effects
of the 1913 and 1936 Land Acts against black labmumants decidedly
influenced case law. On acquisition of land throwglite grants, most white
farmers permitted blacks (who, in fact, were or&jiowners of the land) to stay
on. The relationship was invariably based on infarieontracts in which the
African provided labour to the white farmer in netufor the African using
portions of the land for farming, grazing and othesidential purposes. This
practice became known as the Common Law Labourriafisor squatter.

. The Full Bench decision of the Cape Provinciavi§on in Crous v
Crous* decided in 1937 gives a clear picture of the walhiity of the squatter
under this form of tenancy although from the naritewill appear that the
parties were whites. In the case, the plaintiffedecessor gave the defendant
the right to occupy and land and graze cattle tarnethe provision of farm and

domestic services. On the death of plaintiff's geeksor, plaintiff gave the

" Miller and Pope op cit at 2.

“8 Miller and Pope op cit at 26-27.

9 lbid.

M D Southwood The Compulsory Acquisition of Rightmndsdowne Juta and Co L20Q0)
134.

°11937 CPD 250.
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defendant one month notice to leave. Defendanseeftito move on the grounds
that he could only do so after harvesting his clmgsvated on the land.

On these facts Davis J held on appeal that thendafé was a squatter
noting that there was no arrangement by which a mahe position could
be entitled to claim notice according to the seasbim Davis J's opinion
the maxim “huur gaat voor koop”could not be relied upon to sustain the
tenant’s occupation because the defendant paiénmts.n\What this meant for
Africans who were the majority of squatters wast taa each sale and
transfer of a farm, there was the potential thairtfamilies risked being
forcefully removed from land, which they have ocedpfor years.

2.2 DISPOSSESSION THROUGH THE GROUP AREASACT

The Group Areas Act No 41 of 1950 was repealedrapthced by the
Group Areas Act No 36 of 1966 which has also besrealed* Both laws
followed the same pattern and were designed tonaglish the same objectives.
Dr D F Malan, the then Prime Ministé¥described the bill of the latter Act as
embodying the essence of the apartheid policy.e ltile Land Acts before it,
this legislation was aimed at the political contvbthe ownership of immovable
property and the occupation and use of land anaipes on the basis of rate.
This Act, though aimed at urban control, was simt@a the aforementioned
racially based legislation in scope.

It provided for the setting aside (that is partititg) of areas for the
exclusive use by members of the specific racehendountry. Those falling
outside the races were regarded as disqualifiedoperin relation to the
ownership or occupation of land in the respectingas. The Act classified the
country into three racial groupsz whites, blacks and coloured. The coloured
group was further classified into three distincitairof Indians, Chinese and

Malays®’ Although the ultimate goal of the Act was land ioh there were

°2|pid at 253.

%3 The Afrikaans maximHuur gaat voor koopin substance means the new landlord inherits the
obligations of his predecessor in title. See De Ja@sanal 930 AD 71.

>4 See Abolition of Influx Control Act 68 1986.

%5 J T Schoombee ‘Group Areas Legislation-the poliicatrol and occupation of land’ (1985)
Acta Juridicar7.

*% |bid.

57 Section 40 of Groups Areas Act 36 of 1966.
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certain parcels of land which attracted less rigeroontrol. These areas were
called controlled areas.

The Act, in its operation, completed the forced ogals of persons who
were left over under the preceding land acts. Ajuhsified person in lawful
occupation of land within an area not apportioreetiis/her race lost possession
of it. This happened one-year after a proclamatibthe status of the area and
after the issuance of a ministerial three-monthiceotvhere the property is
residentiaP® The need to ensure that the strict regime of raeiparation was
effective could be seen from the way corporate ém@iere treatetf. A juristic
body was considered as belonging to the racialgofuhe individuals having a
controlling share in the company. The latter, Bkeatural person could also not
occupy property in an area outside its racial gfSup

Persons or corporations who held land by acquisitanly fared
marginally better. A disqualified person holdingoperty under this heading
could continue to do so for life after the proclaima of the Group Areas Act.
Those who had testamentary interests could holdepty for ten years after the
proclamation. The impact of this legislation waautnatic particularly for
coloured and middle class blacks. Schoombee destrits impact in the
following words®*

“South Africa is experiencing an acute and growing
housing shortage, yet whole neighbourhoods hawenoft
been flattened in the course of the Group Areas.”

The cost of the Group Areas was inestimable. Aprarh the obvious
landlessness described by Schoombee above, themoburdens resulting
from them simply worsened the plight of alreadyadigantaged groups like
blacks®? This Act was the most hated legislation by theouméd rac&® The
resultant relocations sometimes involved the breakip of extended families,

which is a crucial social security unit of a typicAfrican community®*

8 Schoombee op cit at 80.

%9 See section 1 of the Groups’ Areas Act 36 of 1966.

0 Schoombee op cit at 87.

1 Schoombee op cit at 99.

62 |bid.

%3 |bid.

® The traditional African community operates on tlasib of humanism with members being
entitled to communal support on the basis of need.fgage 26 of Chapter 1.
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Interestingly, a minister for community developmeammmended the law as one
of the greatest spiritually emancipating measutelauth Africa®

Section 19 of the Act gave powers to the presidendeclare by
proclamation, certain parts in a group area as dpenuse for specified
purposes. Areas in white areas have, pursuantisostttion, been declared
open for commercial use only. Such usage was Igtroctnstrued as always
prohibiting any form of residential occupation ewshen such was demanded
by the commercial imperatives of the business. Bvere, non-whites had to
obtain a permit to enter the commercial area tbukiness.

Although there were vigorous judicial challen§esf this Act, there was
no prospect of success for two reasons: firstlg, dperation of the Act was
based on executive discretion which exercise wdssnbject to procedural
fairness. The appellate courts blatantly took sideish the State and
unreservedly committed themselves to ensuringttiepolicy objectives of the
Act were achieved’ Secondly, the Act was silent with regard to theumds
upon which the relevant administrator would mak®aclamation declaring an
area as belonging to any racial group. Nor didave the considerations that
should be taken into account in doing®$o.

Although the Appellate Division case of Ministerlaferior v Lockhat®

related to proclamations issued under the Group®\fet, 77 of 1957, it, in my
opinion illustrates the attitude of the courtshe implementation of the Group
Areas legislation generally. The case involved a proclamation of a group area
in Durban. Some Indian owners and occupiers ofgntgpn the area, who were
affected thereby, were understandably furious wghchange to a white area.
They challenged the proclamation on a number ofiggle, inter alia, that the
administrators did not consider the availability alfernative accommodation
elsewhere before issuing it. They also contended the order resulted in

substantive discrimination between whites and thpagsessed plaintiff.

85 Schoombee op cit at 101.

% The cases were reviewed_in Minister of Interior wklvat(1961) (1) SA 587 (A).

7 1t has been shown that the courts were willing astand played their own role in building
apartheid. See Van der Walt (2001) op cit at 63.

% The entire operation of the Group Areas Act wasedaon executive discretion. See
Schoombee op cit at 83.

691961 (1) SA 587 (A).

O See note 73.
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The State in response cited various exceptionsienAict as providing
justification for the Proclamation. The facts amguanments in this case disclose
that the validity of the entire Act was indirectlyissue. The case was for this
reason crucial. The trial judge gave judgment inota of dispossessed
plaintiffs. He, quite correctly, held that the Gawver-General-in-council acted
ultra vires when he failed to seriously consider the effecth&f Act on those
affected before issuing the Proclamation. The judgeeded to the plaintiff's
arguments that it was necessary for the Governohaee considered the
availability of suitable alternative accommodation.

On the substantive issue of the inequality andigldyt against those
affected, the judge also held in favour of the &mdi. He stated that there was
nothing in the Act which authorised discriminatiagainst one racial group in
favour of another as the instant Proclamation eltherefore held that it could
be possible to apply the Act without treating mersbef different races
partially.

Although Henochsberg J's decision should be apgdusecause of its
forthrightness, it should be pointed out, howewea} it was in certain respects
wanting. His view that were the Act to provide eitlexpressly or indirectly the
liberty for the State to do unreasonable thingscthet would have sanctioned it
is rather unfortunate. A court cannot be expeategive effect to unreasonable
acts’* It is difficult to see how this Act, which was @gled as embodying the
very essence of apartheid, could be applied witpauiality and injusticé?

The Governor-General successfully appealed agaihestjudgment?
The Court of Appeal held that the application of thct was left to the good
sense of the Governor- General and that the carotdd not review his
discretionary authority. This seemingly gave a klaheque for those vested
with the powers to apply the Act. The Act’'s uncdosable disregard for the
idea of equality and the distress caused by fotaeimovals was reflected in

Holmes J A’s judgment where he staféd:

"L Courts as a general rule aim at doing substantiatfus$ee Visagie v State President &
Others1989 (3) SA 859 (A) where it was held on apped the construction of a prohibition
which infringed on the appellant’s right to travelt ®f a magisterial district and to participate in
any meeting where the government was being critloiggsultra viresand unfair.

2 See note 47.

31961(1) SA 587(A).

" Page 602 C-E.
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“The Group Areas Act represents a colossal social
experiment and a long term policy. It necessarilyolves

the movement out of Group Areas of numbers of peopl
throughout the country. Parliament must have ergasa
that compulsory population shifts of persons ocoupy
certain areas would inevitably cause disruptionsdan
within the foreseeable future substantial
inequalities...reference might perhaps be made to the
Group Areas Development Act 69 of 1955, see setfion
of which empowers the Board to develop Group Areas
and to assist persons to acquire or hire immovable
property in such areas. The question before thetsas

the purely legal one whether this piece of legishat
implied by authorities, towards the attainmenttsfgoal

the more immediate and foreseeable discriminatory
results complained of in this case. In my view, tfte
reasons which I have given, it manifestly does.”

This decision confirms the widely held view thataepeid received
some level of judicial support. It must, howevere foriticised for its
unsoundness in terms of principle. Its reliancdemal technicalities under the
guise that it was called upon to construe a puledal question is unhelpful.
While courts, the world over, prefer substantiadtice to technicalities, the
court here ignored substantial justice in favoumefe technicality.

This decision can, however, be rationalised onbifigs of the support
apartheid received from some juddest also indicates rather graphically that
apartheid laws were capable of the most expansigiEial interpretations in
order to attain the objectives of racial segregat®choombee’§ criticism of
the decision is worth noting. It is, for instangejte true that there is nothing in
the Act to oust the presumption against discrimamat Equally true is the
author's comments that the Act was at the bill stagscribed as based on

justice to enhance its prospect for sucéédis candidate finds Schoombee’s

Van der Walt (2001) op cit at 63.
5 Schoombee op cit at 97.
" Schoombee op cit at 96.
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criticism somewhat naive because he failed to $ee donsistent use of
legislations as a tool to achieve political eftis.

Lockhat's casehas been followed by other appellate division’'s

decisions”® A disqualified person was, in terms of the dieciof the appellate
courts, not entitled to a hearing before the séleisiher property covered by a
proclamation orde¥ It is safe therefore to conclude that once thevait
administrative authorities decided to forcefullyat\an undesirable person from

his property, nothing could stand on their way, enen the courts of law.

2.3LAND REGISTRATION AND DISPOSSESSION

South Africa has a land registration system of gegdiquity. Its land
registration systems dates back to 1652 and deifiras the province of
Holland. It developed gradually first through thenipany era then through to
the Dutch and English colonial period until the @n@ent of the Deeds
Registries Act No 47 of 1937. Generally, there #nece types of land
registration. These are the registration of insentst titles’® and the
registration of charge$. A detailed discussion of these registration tyjges
outside the scope of this research and has not lnegertaken. This aspect of
the study is concerned with attempting to demotesteaconnection between

registration and dispossession.

® Harley and Fotheringham op cit at 36.

95 Adams and S Wern&881 (1) SA 187 (A). These were two cases decidgether. In the
latter, the Act was challenged on grounds that & manifestly unjust, contrary to the right to
family life and the presumption that parliameneimds to legislate in accordance with its
international obligation to respect fundamental sgRumfus C J was unimpressed and
reasserted the correctness of Lockhat's.case also A Dodson “The Group Areas Act:
Changing Patterns of Enforcement” in C Murray and’Began No Place to Rest: Forced
Removals and the Law in South Afri€ape Town Oxford University Press (ed) (1990) 144.
8 Minister of the Interior v Mariam 961 (4) 740 (A).

81 This is the oldest type of registration. Here, atrimsent (i.e. a document where one party
confers, limits, transfers or extinguishes an interektrid in favour of another party) is filed in
the registry. The deed or instrument is filed witto@y in the registry. This copy is retained
while the original is endorsed and returned to theey. This type of registration does not
guarantee title although it does operate to assgpuinchaser to verify the title. See P A
Oluyede Nigerian Law of Conveyancitigadan Ibadan University Press (1978) 348.

8 This is a registration type that is predominantlyse in Africa. This system guarantees the
title of the registered land and helps (after a $eafthe registry) to indicate the encumbrances
affecting the land in question. See Oluyede loc cit.

8 This involves a process of registering encumbrancestafferegistered land. In England, for
instance, the English Land Charges Act 1925 requégistration in the land charger’s register
of a variety of rights vested in persons other thanmdhyestered owner. This aims at enabling a
purchaser of land to discover the encumbrances dardeas soon as a search is made. See
Oluyade op cit at 249.
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The 1937 Act is the principal legislation governitige registration of
land in the country. This Act was, however, not poemensive. Section 16 of
the Act, makes it clear that common law was to ygpbngside the provisions
of the Act. Section 16 has been described as fuadtal because, besides
making it possible for the Common Law to applysets out to deal with “how
real rights are to be transferred”. Such a transbeitd only be done by “means
of a deed of transfer executed or attested by iatrag ®* It is obvious from the
later provision that the stated objective of regisbn is to regulate the transfer
of ownership rights in land from one party to thees®® It was thus held in

Thipa v Subramar§ that the registration of the deed has the effect o

transferring title from the grantor to the purchase

A more critical analysis of the registration systém South Africa,
however, reveals that its impact was wider; goiegdnd the face value aim
identified above. It has been argued that thestemgion process in South Africa
was meant to accomplish other ulterior motivesspecifically stated. Van der
Post®’ claims that the land registration system was imoed at the traditional
land registration goals in the following terffis:

“The appropriate deeds office in theory therefoh®sld
be able to furnish both the ownership and the dook
of title of land. In practice, however, the deedfice is
not able to guarantee that its registers and deeflects
the correct positions as regards either.”

It has also been suggested that the registratiochamésm in South
Africa could be adapted to bar Africans from acmpgrinterest in land by a
reliance on the contention that they were not cdemgeto acquire land. The
competence to acquire rule became one of the misttige methods of

consolidating dispossession and this was achieyedhWwarting attempts to

8 Miller and Pope op cit at 47.
85 i
Ibid.
81954 (4) SA 126 (N).
87D J Van der Post ‘Land law and registration in sofée black rural areas of southern
Africa’ (1985) Acta Juridic216.
8 |bid.
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acquire land by African® The registration system thus contributed to
consolidating the land dispossession policies @fwhite minority government.

While these arguments may have some merit, thet pas to be made
that the South African system is peculiar. The BoAfrican registration
method cannot be exclusively classified as fallinger the positive or negative
system. It is something of a hybrid containing edets of both. Indeed, G J
Pienaal® has after a careful review of the authoritativerkgoof J W S Heyf
and R J M Joné% on the subject also acknowledged that the sysimmies
incidents of both. Referring to its positive elemPrenaar stated that although
the registration system is not uniform, “it is geally regarded as accurate and
reliable”. Citing Heyl, this author also notes theegative elements of
registration of a deed in simple form as not inotlyeguarantying the accuracy
of the registered daf4.

By s 3(1) (b) of the Deed Registry Act No 47 oBIShe registrar has a
duty to ensure that registration of land is exegutea manner consistent with
the law. Although this makes the system look likepasitive system of
registration which guarantees the validity of title is not. The registration
information may not be seen as correct for all pags. Because the system
recognised that mistakes could occur it also inocaied the negative system of
registration where title is not guarantéédin both systems, the power of the
registrar to decide on the registrability of theneeyance and to reverse a
wrongly registered conveyance was used to reshii@tks from acquiring

interest in land®

8D L C Miller and A Pope ‘A South African Land Refo’ (2000) 44 Journal of African Law
26, hereinafter referred to as Miller and Pope (n@2ction 10(1) (d) of Act 47 vested the
powers to define those qualified to register inteiretand on a board established under section
9 of the same Act. These powers were to be exercisedgth the use of regulations hence
could easily be adapted to address white interest.

% G J Pienaar “The Need for a Uniform System of Regfisin” in A J Van Der Walt Land
Reform and the Future of Landownership in SoutlicAf€ape Town Juta and Co Ltd (1991)
117, hereinafter referred to as Pienaar (1991).

% Pienaar (1991) op cit at 118.

%2 |bid.

% |bid.

% Badenhorst , Pienaar and Mostert The Law of Projgdfted) Durban Lexis Nexis
Butterworths (2001) 247, hereafter referred to aseBhdrst et al. This relates in the main to the
registration of sectional title on portions of lag@e also Pienaar (1991) op cit at 118.

% See note 88.
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The practice of using registration to thwactess to land in South Africa
has a long history. For example, under the Glery@et of 1894%° dealing
with allotment and transfer of lands amongst thiéevaa of the Glen Grey area,
certain restrictions were specified in respect lué alienation of land. The
provisions of s 5 were particularly instructive.efsection made the transfer of
land subject to the Governor's approval and theditmms prescribed in
schedule A. of item xil that made the land subjecbe forfeited for rebellion.
The schedule stressed the aim of this regulatiomdiyng that the governor’s
consent was relevant in checking the suitabilitynetv purchasers to acquire
land under the Act.

It does not need much imagination to see that bikimgarebellion a
basis for forfeiture, the Act had the weakeningAdfican resistance to the
dispossession of land in mind. This is plain sitiegy were naturally resentful
of the settlers because of the latter’'s exprommagf their land. Such bitterness
could and did explode into rebellions and wars riythis period. As noted in
the proceeding chapter, the 1800s was a periodraded by many wars over
land between the Dutch trekker and the indigen@gples such as th¢hosa
andZulu.”” The following comments by Letsoalo are &bt:

“Whatever minor causes they may have been for the
many Bantu European wars, the desire for land vias t
fundamental cause. Sometimes it was land for pastur
and cultivation, sometimes, it was land for minsyddut
always it was land”

The issue of the beneficial use of land by a regest holder as a ground
for forfeiture of land had a ring of dispossessatout it. It had always been the
view of settlers (a view inspired by European tleirsklike John Locke) that
indigenous peoples were not putting land to vakaisle. This kind of thinking
remained one of the principal driving forces of lalhd dispossessions in the

colonies.

% This Act was the precursor of the 1937 Act.

9 Human Awareness programme op cit at 3.

% £ M Letsoalo Land Reform and South Africa : A Blddrspectivelohannesburg Skotaville
Publishers (1987) 30. The Glen Grey Act was, in threuaistances, applicable during this
period both as an attempt to suppress the African’stegsie to the dispossession of his land
and consolidate the policies limiting his accessna.la
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As an instrument to ensure that African registdreldlers of land could
be dispossessed of their land, this criterion’septél for effectiveness was
immense”? The Act did not have any clear definition of “béoial use”, thus
leaving its administrators with extremely wide dettonary powers. The
administrators who were exclusively white and cottedi to the pursuit of
settler interests were not inclined to an objectipplication of the Act®

Apartheid pieces of legislation dealing with thenunalisation of
conduct were peculiar and did not follow commonnd® in the English
speaking countries where penal laws were directecugbing wrongful acts
because of their high degree of moral turpitudestMand-related offences in
South Africa were created to address land relatditigal issues. Violations of
pass regulations and the so-called illegal occapatif land by blacks were
offences of this kind. Convictions for them weretunally a basis for the
forfeiture of land by a registered black holder.eTllea was to use the
registration process as a leverage to ensure leksdid not threaten the grand
apartheid design to remove them from areas resefoedvhite exclusive
ownership.

The present argument that the registration systeas structured to
facilitate apartheid’s grand design of controllingfrican land use is
strengthened by two factors in the registrationcpss. Miller and Pope
comment that racial control over land ownership watablished through the
deeds registries which used the competence to racquie to exclude
disqualified person®! The competence to acquire rule was a direct and
straightforward means of effecting control whettiex control was altruistic or
otherwise. It is, however, obvious from the histafy apartheid that such a

control cannot be to the advantage of the Africateptial transferee.

% The Act was designed to transform Africans into migtaimourers. However, most recovery
of land was undertaken for the failure to pay acdmasts though these rents by today’s
standard were nominal. See J J Keegan Land in Findjblapublished LI.B Thesis University
of Cape Town (1975) 70.

10 The Act was structurally incapable of protectirigs acquired under it. Section 5 of the Act,
for instance, stated that the land acquired undeAtheould not be mortgaged but item v in
Schedule A permitted the same land to be sold inugiaecof a debt. Though s 5 may be
commended for seemingly desiring the protection diMganterest in land, in the final analysis
it achieved little. Many Africans lost their landwdnite traders who offered them loans on the
security of land. See Keegan op cit at 2.

191 Miller and Pope (no 2) op cit at 168.
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The use of Proclamations to regulate the process dignificantly
increased the government’s capacity to use legislab control land use for the
benefit of white interest. Van der Post has reve#iat the Deeds Registry Act
of 1937 remained applicable only to the extent thdid not conflict with any
of the multiple proclamation'$?

In 1969, regulation 42 repealed both the Glen GPey and the
Proclamation extending it to the other regibfsThe regulation gave the
Registrar of Deeds very wide powers to deny regfistn for, amongst other
reasons, any valid objectidff: This Proclamation did not contain a provision
similar to s 6 of the 1937 Act. Section 6 of thistArovided that a court could
only annul a registered right when exceptional wimstance exists for doing
s01% Once again it has to be observed that the poweeny registration for
any valid reason could be used where necessamghieve the broad apartheid
land designs. Moreover, by removing the court's @@vto determine the
validity of the annulment of a registered land tighd placing it in the minister,
the Proclamation intended to remove any possibkackes to government’s
land control.

Regulation 14(3) provided for the grant and regigtn of quitrent
tenure, which was essentially a sort of individtethure subject to certain
conditions. These conditions were similar to thosaetained in the repealed
Act. Both the Act and the regulations had been cemded for protecting the
security of tenure of African landholdefS.The Act was regarded as “one of
the best enactments bearing on native policy eassgrl” and as representing a
compromise between native and European syst&ms.

The Act had indeed much to commend it becausedgmsed the need
to make more land available for Africans particlylathose successful in
agriculture. It might also be credited for simpiify the registration process as
well as proscribing the transfer of land to whif€kis was later strengthened by
the stringent procedure for the transfer and regish of land under the 1969

Land Regulations. The conveyance for transfer bdaetendorsed by a family

192y/an der Post op cit at 231. See Keegan op cit.at 12

103 proclamation 227 of 1898 had extended the Gley Gog of 1894 to Transkei.
104 Regulation 42 (1) (b) of 1969.

1%5v/an der Post op cit at 231.

108 |bid.

97van der Post op cit at 219.
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meeting, the local chief and supported by a dettaraf the transferor’'s wife if
applicable. The transfer must also contain a datitar that the purchaser is
black!*®
Although these requirements did make African laights seemingly
secured, the overall impact on land already disggsssexl was minimal. Indeed,
the Act was designed to transform Africans into naig labourers® It made
the African politically weak because the tenurenggd by it was considered
communal thus disenfranchising them under The Reptation of Voters Act
of 1887. Furthermore, while s 5 of the Act exprgsgsioscribed the mortgaging
of the land, it was possible to sell the land w@lise a debt°
The use of land registration as an instrument tcomplish policy
objectives is not limited to South Africa and magt mlways seek to achieve
retrogressive goals. It was common for the colorgavernment to use
legislation to pursue defined intereSt. In Nigeria the colonial land registration
statutes invariably provided that a registrablérumaent must not be pleaded or
given in evidence in court as affecting land uniebss been registeréd.
The courts had to circumvent the provisions of g¢hes
statutes by granting certain remedies. In Lamidib®g
Fakoya v St Paul's Church Shagathuthe Supreme
Court of Nigeria rejected the submissions that an

unregistered instrument cannot be given in evidembe
court held that it could be given in evidence rwtthe
purpose of affecting land, but for the enforcenmnthe
personal obligations of the parties therétd.By this
round about way, the court achieved the result Wwhie
statute directly proscribed.
The use of the registration system to achieve #mel Idesigns under
apartheid was considered suitable for the whiteonityn government. The

blacks and Indians who were victims of the syst&inadt constitute part of the

198 v/an der Post op cit at 224.

199 Keegan op cit at 70.

10 see item V of Schedule A to the Act.
M1 Oluyede op cit at 257.

12 |pid.

113(1966) 1 ALL N.L.R 74.

114 Oluyede op cit at 256.
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society in the context of apartheid. There has begrortant developments
aimed at the rationalization of the land registng ats functioning following
democratisation and majority rule. Most of the nesve rules and

proclamations of the past have been repedfed.

2.4 INFLUX CONTROL REGULATIONS
241 URBAN AREAS

There were various pieces of legislafinenacted to deal with
population control after the land Act of 1913. Timst significant legislation
used to control black people’s entry and stay ibaaorareas was the Urban
Areas Act of 1923 This Act formed the basis of urlack administration for
many years’ The objective of the Act was stated in its lorifg tas follows!®

“To provide for improved conditions of residence fo
natives in or near urban areas and the better
administration of native affairs in such areas; ftire
registration and better control of contracts of &@ee
with natives in certain areas and the regulationtioé
ingress of natives into and their residence in such
areas...for the restriction and regulation of the
possession and use of kaffir beer and other in&dixig
liquor by natives in certain areas and for othecigtental
purposes.”

Olivier'*® has identified the main objective of this Act ®the power to
compel all blacks in an urban area to reside irh dacations, village or hostel
unless exempted. The ministerial power to moveksldoom urban areas and
relocate them in locations as aforesaid resulteduimerous dispossessions. A
black that disobeyed the order (whose exercise vem®d on the minister's

discretion) would be charged with a criminal offen®

115 Merwe and Pienaar (1997) op cit 286-287.
116 See The Group Areas Acts of 1950 and 1966, BlackgiAreas) Consolidation Act 25 of
1945, Community Development Act 3 of 1966 and ThedReation of Separate Amenities Act
49 of 1953 all of which have been repealed.
117 N J Olivier ‘The Presence and Employment of Blackthe Urban Areas of South Africa: A
I1-|lLstoricaI Survey of Legislation’ (1984) Acta Jugdi4.

Ibid.
119 |pid.
120 pid.
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Apart from the forced removal of Africans, it seethat the Act was
aimed at humiliating Africans. It stated that A& should not be permitted to
congregate within about five to ten miles from bwaindaries of an urban area.
It purported to restrict their possession of whatcalled “kaffir beer” (a
derogatory term for indigenous alcoholic brew) amdoduced the possibilities
of fencing in their township¥* Although the reasons for the indignities of this
Act are yet to be known, it shows the contempt ttheg white minority
government had for indigenous peoples.

The 1923 Act reflects the fundamental principlegutating the presence
of Africans in urban areas. It was to remain incéofor over half a century
introducing either directly or from amendments #wér some of the most
inhuman rules known to humanity since slavery. fidwguirement, for example,
that blacks should carry passes before enteringnualbeas was instituted under
s 28 of the Native Administration Act 38 of the 92* This Act was an
amendment to the 1923 Act. It is comical that tB23LAct had as an objective
the provision of improved conditions of residenoe mhatives in or near urban
areas

Sections 12 and 17 of the 1927 Act, which dealthwmeasures
involving the removal of unemployed blacks in urtzapas, described them as
“idle, dissolute or disorderly*>® These were, in substance, black people who
entered urban areas for the purpose of seekingogmeht. The Minister was
later given authority in 1930 to prohibit blackerr entering urban areas to seek
employment, which powers were to apply regardidssea. All these were
possible because the influx control legislationsrevexpressly intended to
ensure that Africans were in the words of D&4n:

“only temporary inhabitants of the urban areas whic
were regarded as part of the European areas of ISout
Africa...the native residential area in the town was

treated simply as a temporal place of residencettiose

21 Olivier op cit at 45.
12214 H Corder The Rights and Conditions of Entry intol &esidence in Urban Areas by
Africans (1984) Acta Juridicd6.
1235ee also W H B Dean ‘The Legal Regime Governingarfricans in South Africa — An
égministrative Law Perspective’ (1984) Acta Juridic@b.

Ibid.
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Africans whose labours was required in the urban
areas.”

242 SECTION 10 OF THE BLACKS (URBAN AREAYS)
CONSOLIDATION ACT 1945

The most important statute by which this aim wasi¢d was the
Blacks (Urban Areas) Consolidation Act of 18#5and its accompanying
regulations. The principal instrument of influx ¢t was s 10 of the Act. By
this provision, “no black shall remain for more thd2 hours in a prescribed
area unless he produces proof in the manner poescrthat*®® he was
exempted. It was a criminal offence for anyone iolate the terms of this
provision*?’

The first observation to be made is the wide tetiat coverage of the
Act. Section 10 prohibited blacks from entering astdying in a “prescribed
area”. The courts defined the phrase “prescribedsirvery liberally. In R v
Thelingoan® it was held that the phrase also includes an ugbea set aside
for blacks. This tendency towards a broad judiomérpretation reflected in
Thelingoana’scase could be rationalised as falling within thatemplation of
the spirit of influx control. These pieces of ldgt®n were to create a climate
conducive for the forced removal of blacks for goodbad reasons. The
objective of the Act as indicated in its title wsremove blacks not only for
the reasons specifically prescribed, but also ¢tber incidental purpose$??

Another significant feature of the Act was the fdeat it placed the
burden of proof in the criminal prosecution undeir0¢4) on the accused black
person. Section 10(5) contained presumptions ioudawf the State because it
required an accused to establish that he had pgomis remain in the area for

a period longer than the prescribed 72 hours. hteniion was to facilitate a

125 Now repealed because contrary to Constitutionaligians prohibiting discrimination on
grounds of race eg s 9 of Constitution of the Repudfli8outh Africa Act 108 of 1996.

126 5ee s 10 of the Act.

1275ee s 10 (4) of the Act.

1281954 (4) SA 53 (0).

129The Act was by its long title meant “ to consoliddte laws in force in the union which
provide for improved conditions of residence for wediin or near urban areas and the better
administration of native affairs in such areas; ferbgistration and better control of contracts
of service with natives in certain areas in, such afeashe exemption of coloured persons
from the operation of pass laws; for the restrictioth @gulation of the possession and use of
kaffir beer and other intoxicating liquor by natvia certain areas and for other incidental
matters.”
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stringent application of this legislation so aetsure that no undesirable black
person slipped through the dragnet of the influmticed regime. The defences to
the offence under s 10(4) were severely limited.

It should in this respect be observed that thend&fns of the prescribed
areas could change at any timi&Blacks who moved from one urban area to
another forfeited their exemption status. AlthowggthO(1) stated that proof of
exemption had to be done in the prescribed mammre was prescribed in
fact!®

It has been contended that by the provisions o®(4)lof the Act no
African resident of urban areas had a right of riemg in the area in a strict

legal sensé®’ This view was judicially affirmed in_Administrateuvan

Suidwes-Afrika v Pieter§® The court in this case rejected the submission tha

an individual was entitled to a hearing before penmefused a permanent
resident permit. The court based its decision engtiound set out in s 10 of the
Act.

Deart** has identified two reasons for the court’s apphodist, the
statutory restrictions placed on Africans were ddewand stringent that any
rights enjoyed at common law were taken away. Fjetease is a judicial
reflection of this view. Secondly, in view of thede administrative discretion
in the hands of the authorities to grant or retlseks permission to stay in the
area, their presence there was a privilege thdtldmai granted or withdrawn at
will.

Conceptually the idea of a right involves the pese€s powers to claim
and insist on acting in a particular way. It, neseesy, imposes a duty on the
other person or body to behave in a particular whgre the possessor of the
right so decide&® Clearly the fact that the authorities could, airttpleasure,
deny the black the permission to stay in an urtreaa fundamentally derogates
from the idea of a right as understood here.

This legal position of Africans namely, in relatiomland in urban areas

meant that every African was a potential victimeviction or dispossession.

130 Corder op cit at 47.

131 Corder op cit at 48.

32 Dean op cit at 107.

133(1973) 1 SA 850 (A).

34 Dean op cit at 10 and 111.

135 The notion of right necessarily places a correlativey on the party. See Dean op cit at 107.
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This would apply to Africans (including their fama$) that were born and bred
in a particular urban area. Dé&hdescribes the legal position in the following
terms:
“Although permanent residents may enter into and
remain for more than 72 hours in the prescribedaaire
which they are so resident without the permissibthe
authorities, doubts have been expressed as to eteth
they can be regarded as having the right to beetsrd
if they can be so regarded. What the nature of thgit
is...this doubts arise from the formulation of secti®
as a general prohibition from which permanent resits
are exempted. This makes it possible to constrcose
10 as the court did in R v TushaW/enot as conferring a
right to remain in the area but simply a right riot be
proceeded against... it would be possible to reghsirt
presence in the urban area as unlawful.”

The exceptions created by s 10 (a)-(d) permittimg ¢ategory of blacks
to enter and stay in urban areas did not, in themgfer on them any right to
stay. Their presence in urban areas was in practiade very precarious
because their ability to access the basic necedsityminimum human
development was limited. The freedom to educatiamork, worship and
recreation were badly curtailétf These were subject to the approval of the
administrative authorities.

243 RESIDENCE IN LOCATIONS

The distinctions between urban area (prescribed)tha locations did

not significantly change the African’s status nadd dt protect him from

eviction. In Ex Parte Minister of Justicim Re v Anderjas® it was held that

Africans stay in a location would be subject toitle®ntinuous entitlement to
stay in terms of the regulations governing residetiterein. In substance,

however, the African’s stay in the location wasjeabto good conduct. White

1% Dean op cit at 108.

137(1970) Law and Society Review 161.
138 Dean op cit at 106.

1391938 AD 411.
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administrative officials had wide discretion to idef what amounted to
undeserving conduct.

The general rubric “idle and disorderly person” viiregjuently used to
support eviction of Africans in the locations, evethen such Africans had

permits to live in the location. In_Shesha v Veigamy Municipality,**® the

court indicated that a permit operates like a nlieence. The court held that
where an African forfeited his right of occupatidre was ejected not merely
from the dwelling, but from the location.

Under the influx control regime, the authoritiesrevg@iven very wide
discretionary powers for the forced removal of g&ns from urban areas. By
this practice the authorities developed and imptaegek policies, which did not
emanate from the enabling statutes. These offi¢@tsept in rare situations)
were not obligetf* to give reasons for their decisions to evict acklperson.
Indeed, the administrators were under a strict dufgursue the policies hence
failure to do so attracted disciplinary sanctiomsler the Public Service Act.
This, as Dean has observed, resulted in a seg®msf law known only to the
public authoritieg*

The author referred to a 1971 memorandum which ritest the
psychological effect of forced removals as follats:

“The lack of security and the fear engendered by th
threat of having one’s home taken away; of having'®
children endorsed out... the fear of arrest and ahdpe
sent to prison for a technical infringement of sdave or
regulation causes the most acute mental anxiety and
suffering. The application of these laws resultsalh
urban Africans living in a constant state of terratways
fearful that they will be unable to comply with sm
regulation or directive.”

General J M B Hertzd§* is considered as one of the principal architects

of the use of legislation as a tool for the remosAfricans from land. In a

140(1951) 3 SA 661 (A).
41 Dean op cit at 118.
142 |pjid.

143Dean op cit at 129.
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debate in the House of Assembly in April 1927 heiged s 5 of Act 38 of 1927

which read thus?®
“The state president may, whenever, he deems it
expedient in the general public interest withoutopr
notice to any person concerned order that, subject
such conditions as he may determine after consuoitat
by the minister with the Black Government concerned
any tribe, portion of a tribe, black community dadk
shall withdraw form any place to any other placetor

any other district or province within the repubfic.

This writer agrees with Marcus’s viewpoint that theercise of these
powers, by their very nature hindered the courtshi@ discharge of their
functions. The author has described this provisaen conferring the most
notorious powers on government to carry out foneedoval of blacks in South
Africa. '

2.4.4 DISPOSSESSION OF THE BAKWENA BA MOGOPA PEOPLE

The impact of this law on the dispossession of cains was illustrated
by the Mogopacase:*’ The Bakwena Ba Mogopa people had resided on their
farms in the Versterdorp area from the earliesesinwhere they had built a
stable existence complete with schools, hospitats @aces of worship. They
had an advanced agricultural economy. They reaegtlecand farmed with
sophisticated tools like tractors and plough. Teepe achieved all this through
a lifetime of immense sacrifice.

During 1983 the government started a systematit¢rudg®n of the

community’s amenities with the aim of compellingeth to leave

144 G. Marcus “Section 5 of the Black AdministrationtAthe Case of the Bakwena ba
Mogopa” in Murray No Place to Rest : Forced Remswaid the Law in South Afridaape

town Oxford University Press (eds) (1990) 13, heffeénaeferred to as Marcus.

145 Marcus op cit at 18.

146 Marcus op cit at 13.

147 This case although not reported has been discussedaihtstause it illustrate the extreme
brutality and sufferings caused by forced removal®Ait, the government made a dramatic
announcement indicating that it had suspended aéébremoval of blacks until it reviewed the
whole policy. Marcus has, however, aptly observeddhatst the fanfare of this announcement
by government, the grave injustice perpetrated enMiogopa people remained un-redressed
and the removal, in fact, confirmed. Both old anelvndevices were adopted to achieve

subsequent removals. The facts are, however, analydddroys. Marcus op cit at 20-21
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“voluntarily”.**® The government then destroyed the schools, watpply
channels and Churches. Transport to and from thenmumity as well as
payment of pension entitlement dues were all sudgifor the residents of the
community. However, the people tenaciously stayedirospite of all these
disruptions by government officials.

The government then served them an order pursaanbtof the Black
Administration Act. The case is thus one relatiagnflux control although it
looks like a simple issue of forced removal. Theetrwas ordered to move to
Pachsdraai in another district. The Pachsdraarictisvas a desolate place
totally unsuitable for both cattle rearing and &atarming. The community
pleaded with government officials (appealing to thegter's Christian
conscience) to allow them to remain in their laacho avail. As a last resort,
the community engaged lawyers to mount a legalehgé to the order in court.

In court it was argued on behalf of the commurtityt the removal order
was invalid for non-compliance with the penultimptevision of s 5 of the Act.
This provision in s 5(1) (b) gave the tribe thehtigo refuse to move until the
resolution asking them to do so has been approwedPdrliament. Their
application cited the Minister for Cooperation d»elvelopment (who co-signed
the order with the State President) and the Distmmmissioner of
Ventersdorp as parties. The community prayed foroater directing these
parties to comply with the provision of s 5 (1) énid an interdict restraining the
government from forcefully removing them. The goweent’'s counter-
argument was that the resolution had been passedmporaneously with the
signing of the order. The government had no andwehe tribe’s contention
that the resolution did not comply with s 5(1) {&) two reasons, viz*°

)] It authorised the withdrawal of the tribe from
the place without indicating where they were to be
relocated.

i) The resolution deprived parliament from
appraising the reasons for which the tribe had

declined to move.

148 Marcus op cit at 20.
149 pid.
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In spite of these sound submissions, Van Dyk éhidised the tribe’s
application and refused to grant the interdict.ne&l that the entire question of
moving a tribe was in the unfettered powers of Bresident. He further
dismissed the tribe’s application for leave to a@gainst his judgment thus
giving the government the liberty to take mattets its own hands.

The tribe filed another application for leave tgepl before the Chief
Judge and their attorneys appealed to governméiciat not to enforce the
order of moving the tribe until the determinatiointieeir application. This fell
on deaf ears. The government removed the tribgyusimense violence. The
whole village was sealed off. No attorney, priegiplomat or journalist was
allowed in while a convoy of heavily armed policenexecuted the ordét°

The people suffered heavy losses in the ensuing.péwen their cattle
were forcibly sold at ridiculous prices to whiterfeers. Meanwhile, both their
petition for leave to appeal and their appeal fitsetre successful. In his
judgment, the chief judge held that the withdraasaer did not comply with s
5(1)(b) of the Act as contended by the tribe. Isgreg the judgment, the court
stated the position thus!

“If the two houses had the right...to approve of the
withdrawal without due regards to the terms of tider
and the reason for the tribe’s attitude, the wholgpose

of the proviso would be thwarted. The whole safedjua
provided to a tribe against consequences of thecese
by the state president conferred upon him woulefiact

be bypassed.”

Looking at the Mogopa dispossession in retrospieist difficult to resist
the temptation that the Appellate Court ruled theyvit did only because it
knew the objective of the government had alreadgnbattained. The legal
victory was academic because the people had bepostiessed and their cattle
sold to white farmers. The judgment of the courappeal in the circumstances
may have meant some kind of moral victory but wdas it translate into for a
poor black people forcefully removed from their esttal home and dumped

over 150km away? Not much.

150 i,
151 pid.
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25THE HOMELANDSAND DISPOSSESSIONS
Two important factors in the late seventies maue $outh African
government to revise its political policies. Owittgthe surplus of black labour
and the pressure from abroad, the government emthank a denationalisation
of its African populatiort®® Those deprived of citizenship were forcefully
relocated into the former reserves that had byslagion been transformed into
self-governing homelands® Thus from the onset the homelands were
conceived as part and parcel of the strategy ofipadating the land distribution
policy >
The government of South Africa pursued this policy which it
purported to grant the homelands independence.skeawas the first to be
accorded this independence in 1976. This policyhafeland independence
resulted in three major citizenship categories aggbblacks in South Africa.
These weré?®
i) South African citizens in the strict legal senges(t
involved those whose home states had not had
constitutional independence).
i) New foreigners: blacks whose home states had
become constitutionally independent from South
African citizenship with incidental consequences.
iii) Non-nationals or aliens in the strict legal sense.
Blacks from other countries; Mozambique,
Zimbabwe etc. Blacks from states formerly in South
African, but who were born after the so-called
constitutional independence of their home states.
The policy of homeland independence was used apowerful

instrument of influx control; hence it led to themoval of Africans from white

%2 There was a distinction between the self-govertengtories that were on their way to
independence and national states which were technisadependent”. Both were however
used as dumping ground for Africans.

153 | etsoalo op cit at 43.

154 |bid.

155G Budlender “Urban Land Issues in the 1980s: The \fiem Weiler's Farm” C Murray No
Place to Rest Forced Removal and the Law in Souticadape Town Oxford University Press
(eds) (1990) 160, hereinafter referred to as Budiende
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urban areas. Section 10(1)(a)(b) or (c) of the Bl@dirban Areas) Consolidation
Act of 1945, it may be recalled, exempted somecafis from the prohibition
not to stay in an urban area for not more than @@without the requisite
administrative permission. These were in the ma)nAfricans who have since
birth resided continuously in the area (b) who hia@en in lengthy employment
in the area or (c) those that were dependantsasietin categories (a) and (b)
above®™® These included the wife and children less tharyd&s of those in
category (a) and (b) above. The combined effethe$e exemptions translated
to the presence of some sizable pockets of Africarvghite urban areas. They
were those exclusively to provide cheap laboutHerjobs, which whites would
not do by reason of their high status and supgyiori

However, by s 12(1) of the Black Urban Areas Cdidation Act, any
African residing in an urban area pursuant to theva exemptions lost the right
to do so where he/she becomes an “alien” in teri@p of the classifications
made in (a), (b) and (c) aboV¥.The loss of the right to residence would, under
these exemptions apply irrespective of where tlienfawas born. Budlender
has encapsulated the effect of homeland indeperdenche s 10 residence
right as follows: “children born today of Xhosa agers, for example, are now
not permitted to be in a prescribed area withoummmsion irrespective of
where they may be bord®® This result is obtained as a consequence of
Transkei and Ciskei attaining constitutional indegence.

The Governor-General had wide discretionary powtersorder the
removal of this category of aliens from urban aréds was not accountable to
anyone in discharging his responsibilities under Alct. Nor was he obliged to
give reasons for his decision to remove aliens. ddwer, all citizens of
homelands were aliens regardless of their formsustand could be deported
from an urban area under s 40 of the AdmissionBekons to the Republic
Regulation Act 59 197%°

Budlender says that thousands were adestregular raids (particularly
in the late 70s and early 80s), put in buses apdrtied. In his view, the effect

of homeland independence was that it enabled tigad$ to bypass the courts

%6 Corder op cit at 49-53.
157 Budlender op cit at 161.
158 |bid.

159 pid.
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and apply influx contrdf® using administrative processes. The dispossession
caused by the denationalisation of Africans wasresite although it is difficult
to put an accurate figure on it. According to Leist the forced removals
occasioned by the bantustaniasation policy rendereck than half the Black
population homeless. She also notes that it inteduhe tribalisation of Black
people as it tried to create tribally pure commesit Using a process of
consolidation, the government of white South Afriga certain situations,

simply incorporated black residential areas in®itidependent homelands.

2.6 LABOUR POLICY AND DISPOSSESSION
2.6.1INTRODUCTION

The pieces of legislation dealing with dispossmssiwere vast and
interlocking. The removal of blacks from white Soutfrica was such a central
philosophy of apartheid that it was reflected imas$t every significant aspect
of life. African’s entry and continuous residerineurban areas was, for long,
linked to the predominant labour policy of the stathis labour policy, since
the promulgation of the Black labour Regulationsa(® Areas) Proclamation
in 1968, was based on the use of the migrant labidus system was premised
on the idea that “black people will reside in thaite areas only when their
labour is required, and will be resident in theioval states at all other
times.”® This meant that very detailed regulations and wadeninistrative
discretions had to be adopted to accomplish thjsctie.

The strict regulation and the restriction of blag&cess to housing
became the twin pillars upon which the attainmdrthe exclusion of Africans
from urban areas was built. By regulation 74 of 868 Proclamation all
employment of blacks had to be for a fixed ternooé year. The worker was
after the expiration of his contract, expected to lgack to his indigenous
homeland. Failure to do so was criminally sanctibtd

The state introduced a housing administrativecgatiuring this period

that it used as an effective weapon of forced reah@nd influx control.

0 Budlender op cit at 160.
161 etsoalo op cit at 43.
82 Budlender op cit at 159.
183 | pid.

74



According to Budlendel®* the government, in 1958 decided that no further
funds should be made available to local authoritbesubsidise the building of
houses for Africans. Since these local authorittese short of funds, there was
a large shortfall of accommodations for migrant kess. This problem was
further compounded by the natural increase reguftiom population growth®

By 1978 comprehensive regulations had been putlatep which
severely limited the number of Africans who could provided housing in
urban areas. It was a criminal offence for a migtdack worker to live in an
urban area without appropriate houstftThese policies were very successful
in removing blacks from white urban areas. Budlerabserved that from 1960
to 1980 the national population of blacks in urbagas fell from 29.6 percent to
26.7 percent. This occurred at a period of indasttoom when the opposite
effect ought to have been the case.

The drive towards removing Africans from urban ardaough the use
of a housing policy received a boost when the Ritek@ommission
recommended a bill, which was to take away the [@oplsection 10” rights
which enabled Africans to reside in urban areag. Chmmission proposed that
urban residence for blacks be based on what id¢dbona fide employment”
and accommodatiol?’ This meant that an urban black who lost his wark o
house should be evicted from the area. A bill basedthis proposal was
withdrawn because of the outcry it caus®d.

Nevertheless, in 1984, s 10(1)(a) was introduceautfh an amendment
to the Blacks (Urban Areas) Consolidation Act o#39The Act incorporated
the proposal of the Rieket Commission by makingaarfamily life for migrant
workers dependent on the availability of approvediding. The Aliens and
Immigration Laws Amendment Act 1984 was also ertactdis law made the
unlawful employment of aliens (blacks from the héenes) and the harbouring
of an alien (as defined above) a criminal offertteeting severe penaltié®
26.21LLEGAL SQUATTING AND EMPLOYMENT

164 |bid.
185 Budlender op cit at 160.
166 Budlender op cit at 166.
17 |bid.
188 Budlender op cit at 167.
189 pid.
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Although the Prevention of lllegal Squatting Act @B51 did not
expressly deal with employment issues, it has lokkmussed under this heading
for one reason. It deals with “squatters” (a peotli South African term),
which, in the main, refers to persons who entenedemained in land in the
course of employment either for the government,alloauthority or an
individual. In R v Phirt’® De Wet J explained the broad objective of the Act.
When he observed that the Act “goes further tharotdrol squatting.” He held
that it also penalises persons who enter into @y snh land without a lawful
reason even if there is no squatting in issueldf ‘alhis Act like most others
was designed to cover a wide scope with the goahsiiring effectiveness.

This Act manifested the state’s intention to shife enforcement of
some of its draconian laws, which dispossessectdis of their land from the
government to local authorities and private perséh€mployers of farm
workers were to play an important role in this exdp It is necessary to
undertake a detailed analysis of this legislatiecduse it was the source of
great anguish.

This Act (hereafter referred to simply as the StpgtAct) conferred
two types of powers for the removal of personsamul. Affected persons may
be removed after a criminal conviction or throulgé &doption of administrative
proceduré”. It also vested powers for the demolition of tice’s house by
the local authority or landlord, as the case may’b&he true targets of the
Squatting Act can be gleaned from the decisionabif&ner A CJ in R v Zufif®
when he said:

“The mischief of squatting, though it became acute doubt,

as a result of movements of large numbers and hgusi

1701954 (4) SA 708 (T).

1 bid.

172 Alan Dodson “ The Group Areas Act: Changing Pagerhenforcements” in C Murray and

C O ‘Regan No Place to Rest Forced Removal anddheih South AfricaCape Town Oxford
University Press (ed) (1990) 154 hereinafter refetoeas Dodson.

173 C.0’Regan “The Prevention of lllegal Squatting’A¢ Murray and C O ‘Regan No Place

to Rest Forced Removal and the Law in South Af@ege Town Oxford University Press (eds)
(1990) 162 hereinafter referred to as O’'Regan.

4 However, it is imperative to comment on those agaitsim the powers were to be used.
There appears to be an attempt in s 1, a key providisghe Squatting Act which states “save
employees of the government of any local authomity person...” to suggest a non-racial
innocuous legislation. Nothing in fact can be furtfrem the truth. See R v Zuli©59 (1) SA
263 (A).

1751959 (1) SA 263 (A).
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shortages after the last war, will to some extexisteeven
where the squatter had lived all his life on thegerty or had
been there before Act 52 of 1951 came into operatiohad
previously been allowed to enter and stay there.”

It is apparent from the history of Soafinica that the phrase “movement
of large numbers” definitely referred to blacksttlneere compelled by state
influx control policies to move. Although land wasarce for whites after the
Anglo-Boer war this did not reach proportions theguatting became a
phenomena or significant feature of white Southigains. It has to be recalled
here that the white made up 13 percent of the @adipul of the country, but
owned and controlled 80 percent of the land surédcouth Africa.

The Squatting Act from Schreiner ACJ’s judgment ymconverted
indigenous peoples who have been on their lanthalt lives into squatters.
The reference to those who have “lived all thée bn the property” and “who
have been there before Act 52 of 1951 came intoatip@” was particularly
instructive. These were Africans whose land wastgdhto white farmers by
the colonialists. Having nowhere else to go theyenempelled to remain on
the land as labour tenants at the mercy of the darffihe mechanisation of
agricultural methods meant that their labour ares@nce became unprofitable
hence the Squatting Act was conceived to help whi®ers remove them from
the land.

At the core of the policy of managing Africans was contradicting
goals viz the drive to clean the urban areas upXzmyuding blacks from them
and the need to ensure that black labour resergepneserved for white use.
The various pieces of legislation of apartheid|udmg the Squatting Act were

made to balance these delicate policy interests.

2.6.3CRIMINAL PROVISIONSRELATING TO FORCED EVICTIONS
The principal provision of the 1951 Squatting Aghich criminalised a

person’s entry or remaining on land, was s 1, algioit has to be stated that

there were multiple other criminal provisions. $@cttl created two offences.

These were the offence of entry upon land withoutawful reason and
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remaining upon land without permissitfi. Section 3 gave magistrates the
discretion to order the eviction of anyone conwcfer either or both of the
offences. The latter offence had the sinister dlwecoof seeking to drive out
blacks that had been on the land even before thetrment of the Act!’

The legislature was prepared to ignore all civilisgandards in the
making of laws aimed at dispossessing Africansanéll Thus, the fundamental
rule that prohibits the making of retroactive cmali legislation was
conveniently bypassed. O’'Redéh has, however, said that in spite of its
unusual nature, this provision did not prove ascessful (as its authors had
hoped) in removing people from land. She identiBegariety of reasons why
the provision failed in this respect. Firstly, élied on the provision of s 1 to
effect the removal of entire communities, which uiegd that massive
prosecutions had to be undertaken. This was nethiieabecause of the human
and institutional cost involvel?

Secondly, it was not easy to obtain a successtwicbon under s 1 of
the Squatting Act. Three elements were particuldiffycult to establish. These
were the requirement that the land was occupiethowtit the land owner’s
consent, the proof of the unlawfulness of the aedwentry and the requirement
to proof that the land fell within the ambit of tiet'® The requirement to
establish that the occupation of the land was withlee consent of the landlord

82 for instance, it

was particularly fraught with many probleffs.in S v Pete
was not even possible to establish the real owhtreoland. The most difficult
obstacle to removals under the Act was that preseby s 3 which gave
magistrates the discretion to order the evictioa obnvict.

This provision was similar to that in s 5 of theoGps Areas Act of 1950
that was construed in_ S v Govefa Mr. Justice Goldstone held that a
magistrate must consider many factors before argdhe removal of a person

convicted under the Act. These factors, amongstrethincluded importantly

178 O’Regan op cit at 160.

YR v Zulu1959 (1) SA 263 (A).

178 O'Regan op cit at 164.

9R v Zulu1954 (1) SA 263 (A).

800’ Regan op cit at 165.

181 O'Regan notes that proof that the land fell withia ambit was also difficult to establish.
O’Regan loc cit.

1821976 (2) SA 263 (A).

1831986 (3) SA 969 (T).
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the prospects of a permit being issued for continlaevful occupation of the

premises; the personal hardship that such an ondgy cause and the
availability of alternative accommodatid¥. Furthermore, even where the
magistrate was so satisfied, the institution of agpeal scuttled the whole
process because it operated to stay all actiorl thdi determination of the

appeal that often took over a yéeat.

It was for this reason that the Squatting Act warereded in 1988 even
as South Africa had publicly embarked on a reforocess®® The amendment
was clearly designed to obviate all the obstadestified above. The effect of
this amendment, according to O’Regan, was more vahfoom the land than
previously, for the technical difficulties faced ke state in obtaining
convictions have been greatly reduced. It was nasiee to evict a labour
tenant.

The 1988 amendment introduced measures, whichitéded the
removal of squatters through administrative medrasi The amendment had
the following broad effect¥’

i) The magistrate’s authority to remove persons framd|
was broadened. The requirement that he has to be
satisfied that the health and safety of the publias
threatened was removed so was the circumscribifegtef
of the principles in S v Gover¥

i) The decision of the magistrate was not appeallable.
wrong exercise of his powers was subject to an
administrative review. However, by the new provisud
s.11(b), such a review did not operate to stayraaeal
order, as was the situation under the previous Act.

iii) A new s 6(f) gave the magistrate powers to ortier t
removal of persons living on land even with theseor

of the owner. The magistrate’'s powers were extended

1845 v Govend 986 (3) SA 969 (T).
18 O'Regan loc cit.

186 Miller and Pope op cit at 41.

187 O’Regan op cit at 167-169.
1881986 (3) SA 969 (T).
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include areas outside the scope of his territorial
jurisdiction.

iv) Another new power was conferred on local comnsttee
made up of white farmers in areas outside the glicigon
of local authorities in s 6(e). These committeed laage
powers of investigations and could order the renh@fa
persons from land if in their opinion such persans not
working for the owner of the land. Their decisioasmot
subject to appeal and a breach of it was a criminal
offence.

O’'Regan, after highlighting the problems encouwsderin the
implementation of the provision of the amended Actjues that it was difficult
to remove squatters under it. For example, theurgilby Kraaifontein
Municipality to remove 125 squatters under the ahednprovisions was cited
as a specific example justifying this conclustth.

Her conclusion is difficult to accept because tlosvgr to demolish a
squatter’s dwellings without a court order madeasy for landowners, local
authorities and provincial officials to forcefullvict black people from their
land. The distinction drawn by O’Regan from s 3t it gave land officials

189 seems plain that her conclusion is neither refleativihe real impact of the amendment
nor the general effect of the Squatting Acts. Theea# Paul Chetty reveals, on the contrary,
that the amendments were rather very effective uisiog the dispossession of Africans from
land. Mr. Chetty, a businessman owned vacant latiteiiburban area. A group of desperate
homeless Africans moved quietly into parts of this land constructed humble shacks to reside
in. Mr Chetty was quite happy to have these “squéitands of his on the land and sometimes
offered them free food.” However, Health Departmdfitials in collision with his neighbours
insisted that these squatters had to be removed $&dzey were a health hazard. He was taken
before the magistrate court and given a suspendedffiR800 and a month to demolish the
shacks of his friends on his land. Expressing his dilenvin& hetty said:

“What am | suppose to do? If Mr Chetty refuses to deshdhe

shacks he fears he could be arrested, fined and magesent to

prison. But if I do demolish them, | destroy the he@wfemy friends,

who are good law abiding people and cause no tratible
The dilemma was resolved in favour of driving the $gus off his land. Their shacks were
demolished under s 3b of the 1988 amendment cfghatting Act. The new provision gave
landowners, local authorities and provincial offisiaweeping powers to summarily destroy the
homes of squatters. It is difficult to accept O’'Regan'satusion in the face of such compelling
evidence of the capacity to remove squatters.
The local committees devised very efficient methddsressuring white farmers (who would
otherwise permit retired workers and members of farmkers family to remain on their farms)
to remove unwanted black persons from their land. ahédwners were given limited time (14
days) to respond to their notice. Besides, a landowherfailed to comply with an order to
remove squatters was exposed to a hefty fine of RI@,®ee Case Study: Sunday Trib@6e
June, 1988. See also O’Regan op cit at 170.
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powers only to demolish houses not to evict theomfthe land™ is of little

moment. A squatter whose shack has been demolhdd not survive in the
open where the battering of the elements could rigearable during certain
periods of the year. The Squatting Acts were cjearlcentral tool in the
systematic scheme to drive Africans out of thandlalt resulted in the removal
of close to five million blacks that were statulpricalled squatters. Its

effectiveness in this regard cannot be doubted.

2.6.4 CRIMINAL TRESSPASS AND DISPOSSESSION

Trespass may be defined as the unauthorised emioyland in the
lawful possession of another. It is a traditionalmenon law crime of some
antiquity. Under English law, the tort of trespassone of a broad body of
common law doctrines and principles regulating lars¢. These regulations
were considered beneficial and thus acceptable gnrgh some of them, like
nuisance, impinged on a landowner’s absolute Blotwnership-™

They were considered necessary to achieve grdéteercy of land use
and thus seen to be in the general public intéf@stSouth Africa where about
87% of the land was reserved for white people asspassumed greater
significance because it helped to curb the unwaptedence of black people on
white property®® While in England trespass was and still is a festation of
the despotic dominion which one man claims andases over external things
of the world in total exclusion of othéfdn South Africa it was during this
period a tool for the exclusion of non-whites fréme land.

The laws of trespass generally can be used foulttnde of purposes.
In South Africa, the criminalisation of trespassthg Trespass Act of 1959 was
meant to achieve one important purpose, which \kasforced removal of

blacks from land. Despite the non-political formakure of the Act, there is no

10 O’Regan op cit at 172.
122\] R L Milton ‘Planning and property’ (1985) Acta itlica 274

Ibid.
193 R Keightley “The Tresspass Act” in C Murray and C @gan No Place to Rest Forced
Removal and the Law in South Afri€ape Town Oxford University Press (eds) (1990)180,
hereinafter referred to as Keightley.
194 Milton op cit at 275.
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doubt, as portrayed by Keightley, that it was ugmdpolitical purposes. She

continued by asserting th&f
“Many unreported cases reveal its extensive usesial
areas. In these cases, the Act has not been ugeéd\tent
people from gaining access to land for criminal poses.
Instead it has secured the removal of people frand |
where their presence has, for one reason or theremp
become inconvenient to the owner or lawful occupier
the land or to the state.”

Section 1 of the Act was the main provision usedathieve this
purpose. It refers to (a) any person who withoet permission of the lawful
occupier of any land or any building or part ofltding or (b) “of the owner or
person in charge of any land or any building ort mdrbuilding that is not
lawfully occupied by any person.” The Act’s prinalgarget has been identified
as the removal of black people from land, althoitgappears to outlaw the
presence in buildings without consent as W&l

It was also to be used to resolve disputes ovet taghts, which were
prevalent in the 70s and 80s. The Act in this regtited the balance
substantially in favour of the white farmer wits ttonsent provisions. It created
two offences, which were almost identical to thestablished by s 1 of the
Squatting Acts. In practice, people were often ecased under both acts since
in substance their provisions both criminalizedare/who “enters or remains”
upon land.

The proof of the offences created by this provisi@yuired the
prosecution to establish that the accused enteredas remained on land
without the approval of the lawful occupier or ownéudicial constructions of
occupier in_S v David’ were strict. It was held that the control exergigao
make one an occupier should be greater than treatdre tenant or labourer on
the farm. Many squatters were either direct fammbymbers of labourers or had

some family affinity with the labourer. It was astlll remains customary for

195 pid.
1% Keightley op cit at 182.
197(1966) 1 PH H26 (N).
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Africans to extend hospitality to a kinsman evenerhthis is done at great
expense to himself.

The previous regime had realised the great digpamitthe ratio of
blacks to white on farmlands across the country \wadted to curb it, using
statutes like the Trespass Act. This, in turn,iteltc a great deal of resistance
from the so-called unlawful occupiers to keep tlweupation of land, which
they considered as their historical home, but wHielgally” belonged to the

white sojournef?®

Prosecutions for trespass became a veritable ehfomthe
expression of the contending positions of thesefomees.

In an unreported trial in the Wakkertroom MagisttstCourt,***Joseph
Nhlabathi, illustrates the issues and difficulti@ssociated with the Trespass
Act. Joseph Nhlabathi, who was born on a farmdlimad worked for its owner,
a white farmer. He was paid R45 a month and pezthith keep his cattle, sheep
and goats on the farm. However, the farm was caet/éy another white farmer
who changed the terms of Nhlabathi’'s employmentddynthis new term,
Nhlabathi was to get R80 a month, but prohibitenrfrkeeping his own stock.
Nhlabathi ignored the new contract, but employechesane else on a pay of
R100 to work in his stead for the new farmer. Tinesv worker worked for
several months for the farmer.

However, the new farmer, in spite of this servedaldathi notice to quit
the land and remove his livestock. While this neannwvas working for the new
farmer, Nhlabathi was arrested and charged witspaies. In court, Nhlabathi
argued that he was still providing services for taener through the man he
employed. He contended that he was for this reaswitied to remain on the
land. Although the magistrate and the prosecut@r®vurious at what they saw
as Nhlabathi's stupiditf®® Nhlabathi insisted that the farm was his home,
pointing out that his parents were buried there tiede was no where else he
knew.

This case shows quite clearly that white farmeldgebed that the Act

gave them the liberty to remove undesirable bldak® their land. Nhlabathi's

198 A Claassens “Rural Land Struggles in the Transvaiéri©80s” in C Murray and C
O’Regan_No Place to Rest Forced Removal and theih&wouth AfricaCape Town Oxford
University Press (eds) (1990) 44, hereinafter refdwexts Claassens.

199 This is a magistrate court case which not being a cduecord was not reported. The facts
were taken from Claassen’s article above. Claassecis aip45-46.

200 Claassens op cit at 45.
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case reveals that the Trespass Act and the Squafimts were pieces of
legislation enacted to assist the white farmerisnstruggle with the blacks over
land in the country though the legislations wereden#o look like ordinary

criminal statutes because government wanted tadabe negative publicity it

would have otherwise attracted (locally and intéomally) if there were

allowed to reflect their true political character.

Section 2 of the Trespass Act imposed a fine of (R2@r an
imprisonment term of not exceeding two years foycme convicted of an
offence under the Act. In_ R v Mcuffi the accused was on conviction
sentenced to two months in prison without an optdrfine. Although on
appeal the court conceded that the sentence wal, hanevertheless refrained
from changing it%? According to Keightle$?® such sentences were designed to
make it easy to remove the convict from the land.

The strategy generally was to secure his removakewh prison since
he will not be in a position to oppose removal dgrithis period. Even in
situations where the convict escapes imprisonmeeatcould eventually be
removed from the land through the adoption of othetics. In_S v Brow/™
the convict's prison sentence was suspended onitmmdhat he demolished
his home and leaves the land.

Suspended sentences proved particularly devastatitite black in his
struggle to maintain the land. Thus Keightley stAt2

“In an unreported case involving Hout Bay squatieise
sentences...were suspended on condition that thesedcu
vacated the land by a given date. Such senteneeggl
people in a no win situation: either they obey the
conditions of the suspension of the sentence awdtheir
struggle to stay on the land, or they refuse toyothe
conditions of the suspension in which case, soamer
later, they are likely to end up in prison, thusiig the

struggle in any event.”

2011960 (4) SA 544 (N).

202 pig.

203 Claassens op cit at 188.
2041978 (1) SA 305 (NC).
205 Claassens op cit at 188.
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2.7 CONCLUSION

As has already been noted, the country’s land ypolesulted in a
profound inequality in land ownership in South A&i A class perspective in
the land distribution within the white communityrtiuer compounded the
resulting land and wealth disparity. Thus whitenfars who account for less
than 17 percent of the population of the countrgticled the majority of the
land?% Dispossession placed the human rights issueseopthtection from
arbitrary interference with property, gross inegyahnd non discrimination at
the centre stage of South Africa’s development.

The philosophy of racial segregation was not cadntesith the
expropriation of the land. It used land as an umetnt to control the economic
and political development of South African blackSouth Africa under
apartheid had to dislocate the pre-colonial lamdite systems of the indigenous
peoples to achieve this goal. Though the indigersys¢ems of tenure varied
slightly from place to place, a common feature BfBantu tenure in pre-
colonial South Africa was that land was seen asrangon possession of the
tribe. This explains why it is said that land beJeno the past, present and
future members of the family.

The indigenous tenure of Africans was inseparaldg to the above
perception of land. Thus, membership of a tribes w&ad still is the primary
gualification to hold land. The chief is the highesithority and technically
holds the land for distribution to tribe memb&tslt is typical of African tenure
to contain both elements of communal ownershipiadividual control. Land
is communally owned in the sense that it belongthéotribe as a whole but
individually owned and used by virtue of an allotrtnenade by the chief. The
chief's powers were to allot undistributed land. égther owned unalloted land

nor did he control the manner in which an allotiey manage his larfd® This

208B Kinsey and H Binswanger “ Characteristics andguerfince of settlement programmes: a
review” in J Van Zyl et al Agricultural Land Reforin South Africa: :Policies, Markets and
MechanismsCape Town Oxford University Press (eds) (1996) h@seinafter referred to as
Kinsey and Binswanger.

207 etsoaloop cit at 21.

208 Cross “Informal tenures against the state: Landholslistems in African rural areas” M
de Klerk A Harvest of Discontent: The land QuestioSauth AfricaCape Town Institute for
Democratic Alternative for South Africa (ed) (1921), hereinafter referred to as Cross.
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system of tenure guaranteed both access and setoriand by individual
members of a tribe or community on the basis otinee

The white South African restricted customary systerorder to create
favourable conditions for its policy of dispossessilt instituted a so-called
traditional communal tenure in which the state gsehiefs as instruments
sought to control the management of land. Thisrobtdbok away the Africans’
capacity for independent action. The chiefs initradal settings did not grant
land as loans to members of their community, ndrtkdey by it sought to make
landholders subservient. The apartheid system aflitional ownership
introduced both limited access to land and weakémedecurity of grants. This
incident of tenure insecurity was prevalent actbssvarious tenures introduced
by the state viz trust tenure, quitrent and fregholthe reserve®®

The individual or family allottee of land under grdigenous grant held
rights roughly corresponding to those of the Euamp&eeholder. The idea that
such a landholder held as a serf of the chief ensttnse understood in Europe
was a misconception. The relationship between kamd the landholder has
been described as folloWs*

“...the man given the land owned it, because the link
between the land and the individual tribesman was
stronger than the link between the land and theefchi
...Those who asked for land received it forever,ais &
transfer not a loan. The land could be inheriteadinfrone
generation to the next.”

This is indeed a common feature of land tenure ostnmndigenous
African systems. It is in the light of the penuléita sentence above that the idea
of land as owned by a family of past, present aridré members should be
understood* African freehold had two sources in South Afrid&e majority
are lands bought by African tribes and held colety through the chief.

Although State control over them is minimal, blatkeough mortgage
defaults and non-payment of taxes have lost somgo@d number of them

were also lost through direct state action aimedeatoving what became

209 Cross op cit at 70. This was the thinking that imfed the betterment land planning system.
It created what has been called the landless surplus.

10| etsoaloop cit at21.

21 pid.
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known as black spots. The tenurial system introdumethe apartheid state for
holding what little lands were available to Africawas potentially liable to
being dispossessed through the manipulation ofybeem.

The dispossession of the indigenous South Africameaiewed in this
chapter marks the most important feature of thenttgls history. It is also the
event which significally defined the people’s shley It demonstrates that the
human right of the indigenous people to protectrmm arbitrary interference
with property and their right to freedom from distination on the grounds of
race were systematically breached. This concegatain of dispossession as a
human rights breach explains why access to landhierlandless in the post
independent constitutions has been dealt withragyaan right.

The De Klerk’s reforms resulted in thetiation of the following pieces of
legislation: the Abolition of the Influx Control AcNo 68 1986, the Free
Settlement Areas Act No 103 1988, and the Abolittdrthe Racially Based
Land Measures Act 108 1991 etc. Although the ld#gislation was described
as an important first step in the process of ntit of dispossessed laftd,it
apparently failed because it was not conceptu#liycgired as a response to the
breach of the indigenous people’s human right. Tenmission on Land
Allocation established under it to consider howuse State land for restitution

received only 300 claims in the three years befl@mocratic elections.

212 pe Villiers op cit at 47.
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CHAPTER THREE

3.1RIGHTSTO LAND ASA HUMAN RIGHT

It will seem at first sight that land law and humaghts are not natural
bedfellows' Gray has identified some reasons for their apparefireifices. Firstly,
he states that human rights is based on the id&eeohtrinsic worth or dignity of the
individual. This idea stresses concern for the rogfgeson and is therefore antithetical
to popular ideas of property. The latter has asyw éddement the idea of personal
appropriation with its inherent tendency of thelegion of the other.

Secondly, human rights belong to thblipdaw domain while property law
belongs to the private law domain. This divide egp to make each seem distinct
with distinct intellectual incidents. Finally, Hégerves that because in most societies
the distribution of land is clearly settled, disggibver land are seldom seen as raising
human rights issues. Gray, however, notes thamslain the basis of original title,
systematic ethnic displacement and dispossessisesrauman rights consideratidns

It has been observed in the precedingtehahat the dispossession of black
South Africans from land by discriminatory laws apdactices brought the South
African land question within a human rights confektwas thus logical for access to
land to be dealt with as human rights in post &eggitdemocratic constitutions. It is
for this reason necessary to discuss the concegdtiah of land rights as a human
right.

This approach is important becausectimeplex idea of rights in land can best
be understood from its derivative attribute. Thacaptualisation of “interest in land”
from the perspective that such interest derivesatgent from other notions such as
municipal bills of right international law, indigenous customary norms éca
common trend in property law analysis. This chaptals with an analysis of access
to land as a human right and begins with an attémpttuate land ownership within

its human rights theoretical parameters.

'K Gray “Land Law and Human Rights” in L Tee Land L:desues, Debates, Poli§evon William
Publishing (2002) 211.

2 |bid

% Gray op cit at 212.

* See page 87 of Chapter 2.

5 J D Van der Vyver “Property in International HunRights Law” in G E Van Maneen et al Property
Law on the Threshold of the 2CenturyTilburg MAKLU Uitgevers Antwerpen- Apeldoorn (ed)
(1996) 451, hereinafter referred to as Van der Vy1686).
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The earliest western discussions of an individuaight or entitlement to
private ownership are attributed to an incidentahment by Plato in the Repubfic.
Plato’s view that “a man may neither take whatristher’s, nor be deprived of what
is his own” has been identified as the foundation of westpetulations on private
ownership® Plato also told a story of a warrior whose corpses taken from the
battlefield to his home for burial thus implyingiear belief in private properfy.

Plato maintained that justice is “having and doivhat is a man’s own and
belongs to him® Because the Platonian view regards justice artteigisness as
synonymous? it situates the question of an individual's clainproperty within the
context of the wider theoretical concept of rightdthough Aristotle was more
concerned with distributive justice, his theorydidgtributive justice also has a bearing
on the subject of man’s entitlement to property ewhip. This is because Aristotle’s
theory of distributive justice raises the formidalghilosophical moral claim to an
equal share in the distribution of goddsncluding land.

Western philosophical notions of justice revohagdund the idea of granting
to everyone his due and the resultant right ofimitg what has been so granted.
Cicero stressed that it is natural for people tquae, by various ways, things
(including land) and to retain thethA direct reference to a right to own property as a
human right is attributed to John Locke. Locke eaded that natural law recognised
a man'’s entitlement to seize as much property esgisired to satisfy one’s needs. He
stated that governments emerged as a result ahpaxi amongst men in nature and it
is the primary responsibility of government to jaitman’s natural rights.

The right to own property is a very ancient ond apeculations on its nature
goes beyond Plato’s philosophical views. Africans ihstance, customarily regard

land as a gift from God or a bequest by the ance¥tdts possession and control is

®Van der Vyver (1996) op cit at 452.
" Plato The Republitranslation by D Lee Middlesex Penguin Books (1208§.
8 van der Vyver (1996) loc cit.
° Plato “The Republic Book 9” in P Shorey Platdlinelve Volumes V1: The Republlondon
\1/é/illiam Heinemann Ltd (1970) 493, hereinafter reéerto as Plato (1970).
Ibid.
" Plato (1970) op cit at 487.
2v/an der Vyver (1996) op cit at 453.
13van der Vyver (1996) op cit at 454.
% |bid.
13 |bid.
18 See J S Mbiti Introduction to African Religidmndon Heinemann (1997) 37. See also page 15 of
Chapter 1 dealing with the African relationship begw the living and ancestors.
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inextricably linked to the identity of the communisuch that it is impossible to
construe the people without'ft A poem by chief Magoma graphically illustrates the
link between land and the people thgis:

“We cannot give up, we cannot rest;

without land we cannot be

from our ancestors we got the land.”

Relations to land were not determined from anaigal individualised
dimension as articulated by the European classicabry of ownership. The
indigenous community is seen as a world of ordesddtionships with the group
assuming prominencg.Land as the most vital resource is considerecelmbing to
the group with each individual member having acdesi according to need. The
chief is referred to as the owner of the land andri this role, responsible for its
equitable distributio°

Although considered as owner, the chief doesala aictual possession of the
land. Since distribution is based on need, evemilyais entitled to land for building
and cultivation. Clearly where land is availablee tchief cannot deny access to a
family because this will be contrary to the custefnich governs the exercise of his
authority?® It is contended that this indigenous managemetatraf led to the creation
of rights of access to land corresponding to tles@nt human rights conceptualisation
of property.

The basis of the protection of communal interestahd from the chief who
mismanages it was not limited to a fear of anckspaitual sanctions, although this
played an important role. Thus the claim that respa human right was foreign to
pre-colonial Africa is not correct. It is evidentoin the beliefs, attitudes and
institutions of indigenous peoples that in the eghof land, the chief’'s decision and

actions were contingent on various factors. He thgoroffer convincing justification

Y The Australian aborigines had a similar view of lavithael Dodson expressed aboriginal view
thus “To understand our law, our culture and outtietahip to the physical and spiritual world, you
must begin with the land.... Culture is the land, tmelland spirituality of Aboriginal people, our
cultural beliefs or reason for existence is the larml ¥ke that away and you take away our reason
for existence.” See M. Dodson “Land Rights and Sahiatice” in G Yunupingu Our Land is QOur
Life: Land Rights-Past, Present and Fut{ir@97) 41, hereinafter referred to as Dodson (1997)

18 AT Moleah_Colonialism, Apartheid and Dispossesaidgimington Disa Press (1993) 152.

¥ Moleah op cit at 85.

2 |bid.

2 |bid.
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for his actions to his subjects who had practicathmds of dealing with a deviant
chief.

The chief was and still is under an obligationrtde in a sensitive and
responsible manner. It is not uncommon among cediican communities for a
chief to take an oath during his investiture tem accordance with the advice of the
people. Some pre-colonial African societies resgrie the people the right to
dethrone a dictatorial chiéf. The management of land with particular refererme t
access to it by members of the community was oea af sensitivity for which his
actions were carefully watched. Land was tied te tamily identity and dignity
because of its ritualistic significance.

Besides outright dethronement, respect of the ‘shadfligations was secured
through a variety of mechanisms. A chief, who disreled customary rites, including
those associated with land, would be checked by beesrof his own family or clan.
Unlike the present confrontational methods of erifiy modern rights, the traditional
African society had a preference for resolving ¢hpsoblems in a manner that would
not result in public opinion building up againse tthief*®

J Singer argues that a classical view of propertyvhich land is regarded
exclusively in terms of the relationship betweenaitd the individual owner is
flawed?* Property, according to this theory should be usted as a social system.
A social relations perspective to property has irtggd theoretical and practical
implications. Theoretically, it provides a vitaluiedation for conceptualising property
as a human right. According to Jeremy Waldronand has historically had a
distributive element. This explains why there islegal culture anywhere in the world

that does not have rules defining how land maydoessed and protected.

2 |bid.

23 |bid. The African conception of land rights was simitarthe Islamic theory on land rights. In
Islamic jurisprudence, God is the owner of land arahts the right to use it to men. A principal
element of this theory of land is the implication thatindividual should only hold as much land as his
actual needs prescribes. Central Islamic theology on land is the need for moderatiohisT
requirement for moderation makes it mandatory forStee to manage land so as to ensure that all
have access on the basis of their ne®ds.A Said “Human Rights in Islamic Perspective” inmfaatia
Pollis et al (eds) Human Rights: Cultural and IdealabPerspectivéNew York Praegar Publishers
(1979) 88.

24 J Singer “Property and Social Relations: From Tal€ntitlement” in Property Law on the
Threshold of the ZiCentury Tilburg MAKLU Uitgevers Antwerpen-Apeldoofad) 1(996) 77,
hereinafter referred to as Singer.

% Singer op cit at 82.
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A view of property from a social relations modelshéefinite practical
implications. Under this model, property rights dadisaggregated. Thus an owner
of land has rights which are clearly distinguisieatstbm those of a tenant who is in
possession. It is this perception of land as ctingi®f a bundle of rights that can be
used to understand the multiple and sometimes icong interests in land. As an
ingredient in human relations land assumes idabl#i incidents both at the macro
and micro level in societf.

Scriptural conceptions of property (land inclusive)s also been analysed as
having a human rights roots. God'’s creation of Adard subsequent declaration that
he should have dominion over the earth and itsuregs is the origin of man’s right
to land?’ St Augustine’s theological theory that the workldmgs to God, who has
given it to the sons of men, has been cited asigirgy the foundation of all right&.
Land, according to this view, is a grant from Goudl &s possession by all is in line
with the divine will. Being a divine injunction, i$ natural and cannot be contradicted
by contrary practice or lafV.

St Augusting further contended that the right to own propergsva human
right. He, however, attributed the source of thght to the kings who, in his view,
received it from God. Although he went about itarrather circuitous manner, St
Augustine ultimately arrived at the same concluglmat the right to access land is a
fundamental right. It may be assumed that the &gapconception of rights relates to
the idea of men using the world as a common heritige early Church in the New
Testament thus pulled its resources together fornoon usage. To this extent, land
rights may not neatly fit into our conceptions aintan rights even when seen from

the perspective of second-generation economicsfght

% |bid.

" See Genesis Chapter 1 verse 17 and 18.

28R Schlatter Private Property: The History of araldlendon George Atlens and Unwia Ltd (1951)
62.

2 |bid.

%0 bid.

%1 Such a view will be untenable. Schiatter used titidal story of Naboth whose land King Ahab
coveted to demonstrate that men owned land in i@ividual capacity. God recognised and protected
this form of ownership. Jesus Christ in a parable irbthak of Matthew chapter 24 seemingly
supported the notion of individual rights to land wime asked “is it not lawful to do what | will with
my own?” Reference is made to the fact that Jesus wasiagseman'’s liberty to pay what he has
contracted with workers to work on his land, regesdlof what the others thought. This New
Testament parable has been credited with having ireenéreoretical and practical implications for
property law even in these modern days. Shlatteitagg 109. See also E.J.H Schrage “lus in
corporali perfecte disponendi: Property from Barsdioi the New Dutch Code of 1992” in G E Maneen
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There is a controversial relationship between tig®logical basis of property
and natural law and how these affect human rigbtslinarily, it must be logically
supposed that natural law is a product of the authoature, God himself. From this
viewpoint, it makes no difference whether the humights foundation of land is
attributed to God or natural law. Indeed amongstgstant theological scholars like
John Ponet, natural law is identified with the lafnGod in the Bible. Thus the law of
God and nature inevitably supply answers to cuzedéfect of positive law¥.

Calvin has, however, argued that the law of natisraunknowable. He
maintains that it is not applicable to men becaafser the fall of man, due to sin,
natural law was untenable. By this view it is ienslnt to adopt natural law to support
or defend institutions particularly where such astitution is based on God’s law.
This view was taken further by Canonist philosoptewho argued that it was not
good to own property. Seen from this perspective right to property is not a human
right.

Hobbes and Rousseau developed a theoretical congtinich when applied to
land, leads to the conclusion that land is not mdm right. Reference has already
been made to Rousseau’s view that the desire featprproperty is at the root of
societal eviP* It is sufficient to add here that Rousseau’s titigkis not consistent
with the idea that an individual's access to lasda fundamental right. This
conclusion is a logical one, although Rousseaundidexplicitly address the issue of
land in his analysis.

Hobbes was absolutist in his notions abaopgrty. He asserted a post social
contract view of property. He regarded all propexrsydivided by the state which had
unlimited powers of control over it after the soaantract®®> With regards to land,
Hobbes wrote in the Leviathan that the first fumtiof the State is to arbitrarily
distribute “land among the subjects thereby creatperty rights™® Civil law in his
view was a mechanism for the creation and maintmahthis distribution.

It is obvious that access to land cannot be reghad a fundamental right from

the perspective of this Hobbsian autocratic conoepHobbes in fact propounded a

et al Property Law on the Threshold of thé' ZenturyTilourg MAKLU Uitgevers Antwerpen-
Apeldoorn (ed) (1996) 35, hereinafter referredd&hrage.

32 Shlatter op cit at 107.

33 Shlatter op cit at 101.

3 See Chapter 1.

35| Shapiro_The evolution of rights in liberal thed®gmbridge Cambridge University Press (1986) 29.
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theory of commutative justice as the foundatiorpafperty rights. According to this
theory, property rights, including rights in lanake mainly a function of contract.
Commutative justice “is the justice of the contaaittand concerns performance of
covenants mutually undertakéhShapiro explains the values of commutative justice
thus?®
In such transactions, the value of things contrdcfer is
measured by the appetite of the contractor: andefioge the
just value is that which they be contended to Yive.

Clearly, interests deriving from transactions whi@ave such an absurd value
rating cannot conceivably be seen as coming witha contemplations of human
rights, which has as its core value the maintenariake dignity of man. Hobbes’
refusal to recognise property rights against theteSturther serves to confirm this
candidate’s conclusion. However, it will be ill askd to condemn Hobbes for
insisting on a strong state because he was writing volatile political and legal
context. There is an obvious difference in the g@gtion of land between philosophers
like Rousseau, Hobbes etc., on the one hand artd, Rlacke, St Augustine, St
Thomas Aquinas, on the other. The divergent thetimeisemerge are that the former
regard access to land as a basic right while ttier lahilosophers contend that no
right to private ownership of land is tenable. Tatter philosophers assert that no
right to private ownership of land existed in aunat state of affaird’

Although it is difficult to resolve this canwersy decisively in favour of one side
or the other, it is necessary to make certain camsnabout the controversy here.
Generally, most property theories on human rigggasent an attempt to synthesise
these contending arguments. The synthesis seelestablish a balance between
protecting individual property and the need to emsgeometric equality in the
distribution of property® The Property Clause of the 1996 Constitution oéflehis
attempt at synthesising the contending theorepioaitions.

From whatever angle the land issue is approachettheaanalytical plain, it
must necessarily be conceded that land is a commeomage of humanity. Both

proponents of man’s natural right to property amose who see the accumulation of

% Shapiro op cit at 80.

%7 bid.

38 Ibid.

39van der Vyver (1996) op cit at 460.
0 bid.
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property as at the root of societal evil believeland as a common heritage of
humanity. The former argue that it was granted &tyre, hence an individual’s right
to access land is a natural right. For the lattard is distributed by the State. This
distribution must be regulated to ensure that dividual’s propensity to accumulate
without regard for the entitlements of others isnglated. The idea that such an
insensitive propensity to acquire private propeastyhe root of societal evil rests on
the assumption that land is the common heritageuofanity, although not expressly
articulated.

The present submission that land is a common jgeritf humanity is a
conclusion arrived at because all the theoriegapgrty rights in one form or another
point to the idea of an individual’s entitlementiand. This view enjoys similarities to
the international doctrine of property regime adawg to which certain regions of the
universe have been demarcated as no man’s‘fdnés, however, distinguished from
it. The international law doctrine envisages thel@sion of national jurisdictions over
such demarcated regions e.g. open seas, outer, gpataectic regions etc. Control
and access to the resources of these demarcatedsdg by conventions vested in
mankind as a who!&

Access to land is seen from an individual and comityiperspective. Land as
a heritage of mankind relates to the notion of résources being available for the
individual and the community in which it situatde issue of how it is accessed is a

different question.

3.2LAND IN THE BILL OF RIGHTS

The pre-independence debate on the Bill of Righas thematically limited
and out of date because of its undue concentratidfirst generation right§. One of
the reasons why this was so is the fact that thossved in the debate were, in the
main, beneficiaries of apartheid policy who uncamssly found themselves seeking
to protect the privileges of apartheid. These febplieved that the extension of the
vote was fundamental because it would lead to ntgjoule and the elimination of
oppression implying thereby that it was unnecessargpecifically protect socio-

economic rights such as the right to land.

“1van der Vyver (1996) op cit at 481.
“2 |bid.
3 A Sachs ‘Towards A Bill of Rights in South AfricaASHR 6 (1990) 4.
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Albie Sachs has said that the vote would be dewbicheaning if it did not
lead to “the achievement of second and third geisearights™* The victory of the
vote would certainly have been a hollow one ifiit dot address seriously the issue of
land from a human rights perspective by incorpogati into the constitutional Bill of
Rights. A comparative study of the development i of rights show that they
usually evolve under certain peculiar circumstanoesst of which were present in
South Africa.

The Magna Carta the US and French Bills of Rights were adopted dgect
response to gross human rights abd3&hey were all in one way or another the
result of a reaction by the victims of arbitrarigsesd oppression. Indeed, the United
Nations Declaration of Human Rights of 1948 waslita product of the profound
shock which characterised the barbarity of Seconorl®VWar abuses. Another
significant element of bills of rights is that theyere invariably adopted by the
victorious party and had, as their principal gdaale rooting out of the abuses
perpetrated by the defeated regithe.

A true bill of rights in the South African contelxdd perforce to deal with the
land issue. Although the land inequality has besadtdvith previously, it seems apt to
guote the following comments by Albie Sachs:

“In the past three decades more than three milliSouth
Africans have been forcibly removed from their henaad
farms. Apartheid law then conferred legal titles owners
whose main legal merit was that of having a whiie@.s\WWhom
would the proposed bill of rights protect: the inctof the
unjust conduct which had been condemned by all mdrds a
crime against humanity, or the beneficiaries?”

That land raised a human right question was uniunedile. The new South
Africa had to root out a land policy in which thanaerity white government had
reserved for themselves about 80 percent of thek las noted earlier, land has always
had a distributive element, making it a human rigbestion. This is why from a
human rights point of view, the starting point obsp apartheid democratic

constitutionalism was the idea that the countryobglto all who live in it. This

* Sachs op cit at 5.
5 Ibid.
8 bid.
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realisation made it imperative for the Constituttoriay the framework for a just and
equitable redistribution of land amongst the dispssed.

Sachs arguédthat such redistribution should not be subje¢h@opayment of
compensation for those from whom land may be exjatgal for the purpose. He felt
that to do so would be requiring the impoverishettims of dispossession to pay
their oppressors for dispossessing them. He atpeedrthat it would be necessary to
introduce affirmative action to adequately deal hwithe abuses of the past.
Constitutionalising access to land was, in Sachewy a crucial first step to the
elimination of the inequalities of the past.

During the debates preceding democratic rule, dabee clear that issues of
access to land and housing were going to be ahehet of the new South African
society after apartheid. A primary argument of homghts, development NGOs and
other coalition of civil society organisations wag claim that making access to land
a human right would give the rural disadvantagechroanities the tools to protect
their interestd® Such interests included the removal of the indigsi which
indigenous people felt because of the mass disgsisses of their ancestral lands. The
land issue was in conception firmly structured imuanan rights foundation.

It may be stressed that the current affirmativemegs structured in a human
rights programme, conceived as a corrective styaté€pe Bill of Rights would be
devoid of real meaning if it did not develop a maukm for redressing the
accumulated problems of homelessri€dsuman freedom, as indeed human rights as
a whole, was in the debates portrayed by these N&8@sncerned with ensuring that
the homelessness of black people be redressedythtbe Bill of Rights?®

Admittedly some were suspicious of the incorporatid issues of access to
land and housing into the Bill of Rights during ttebate. Their misgivings were
based on a variety of disturbing phenomena. Onthisfwas the apparently strange
fact that amongst those calling for a Bill of Rigiwere people associated with the

abuses of the past who had nothing to do with dsglyc struggle for liberation. It was

" Sachs op cit at 7.
“8 3 Liebenberg ‘South African evolving jurisprudemeesocio-economic rights: an effective tool in
challenging poverty? (2002) 6 Law, Democracy anddigymentl-2.
49 [1hi
Ibid.
0 sachs op cit at 15.
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felt that the objective of these people was theliym drive to protect the land which
they obtained through dispossessions.

This suspicion (whether misconceived or not) does affect the present
writer’s contention that access to land has histdisi been structured into a human
rights framework and was so expressed in the pmtegiendence debate. Even
Brooks>? who supported the arguments of these opporturistiepaigners driven by
selfish motives, admitted that the suspicions viegéimate in so far as they related to
rights in property. He conceded that things likeparty rights could be unjustly
acquired. This author went further and assertetl sbheio-economic rights such as
those relating to land were inappropriate to bdaded as justiceable rightsHe was
seemingly providing a theoretical defence for pevaroperty. His contribution was a
response to the uncompromising critical views agjaiand dispossessions by Albie
Sachs”*

The earliest instruments to proclaim inherent righthe individual were the
Virginia Declaration of Rights of 1776. This deelaon demonstrated the fact that the
foundation of the American Independent Constitutias based upon a human rights
foundation. France, a country with immense inteoma prestige, has a constitutional
superstructure predicated on a human rights foiordt According to Van der
Vyver,® property rights featured prominently in these destions which he describes
as early freedom charters. The Fifth Amendment @ American Constitution

protects property while the French declaration mégaights to property as inviolable.

3.3LAND ASA HUMAN RIGHT

The preamble of the South Africa Constitution $seaolumes for its
motivation. It reveals that it is primarily concerthwith dealing with the effects of
colonialism and apartheid. It recognises the igest of the past and a belief that

South Africa belongs to all who live in it. A sirail preambular provision in the

*! Liebenberg op cit at 2.
2D Brook ‘ Abie Sachs on Human Rights in South Afri@®90) 6 SAJHR28.
%3 |bid.
*4 Brooks op cit at 25. The worldwide trend from theetgpart of the 18 century was to introduce a
bill of rights in the constitution to check the arbiiness of absolutist regimes. The prestige of states
that constitutinalised natural rights theories in hdjitights in the international domain made thead
fashionable and irresistible. See also Van der Vyv@9) op cit at 462.
55 |hi
Ibid.
%6 van der Vyver (1996) op cit at 463.
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Namibian Constitution was identified as setting tbee for the entire constitution.
The tone was described as being of a purely |pgditical and democratic naturé.

After making reference to the basic ingredientga)fthe concept of human
dignity with regards to the rights of all to freeddb) the denial of the right to liberty
and pursuit of happiness by apartheid, and (cy¢lelution to maintain a democratic
country in the Namibian Constitution, Foufiestill concluded that these freedoms
only set a political, legal and democratic orieiotat He argued that economic
sentiments such as poverty alleviation as a philegmf government were left out.
Although the South African preamble has strikinikirity to that of Namibia, a
similar conclusion would be inappropriate in theimy’s context. The preamble sets
the tone for the entire Constitution in South Adriout this tone is as much political
and democratic as it is socio-economic, since inht@wmplates dealing with
landlessness and homelessness.

Fouri€® has also observed that socio-economic rights t(tighand inclusive)
need not find expression in the core of a congtitutHe was, however, prepared to
consider their inclusion in the Namibian Constitatias appropriate because of the
government’s socialist orientation. It is submittédht the incorporation of socio-
economic rights (e.g. rights to land and housing$ wnperative in both Namibia and
South Africa because these were issues around viticldecolonialisation and anti-
apartheid struggles revolved. These are still @pgwen at the time of the writing of
this thesis some ten years after South Africa’mdrindependence.

South Africa’s socio-economic rights in the Bifi Rights follow three broad
drafting style? According to Liebenber®, these include: (a) that which entrenches
basic socio-economic rights such as the right tacation; (b) the rights which
guarantee to everyone the right to have accessusitig, adequate water, health care,
sufficient food, water and social security; andtf® rights which provide that no one
may be evicted from his home or have their homeadlished without due process.
Although the right to land will fall within (c) alve, a detailed discussion of these

socio economic rights in the way presented abowwiiside the scope of this thesis.

" F.C.N. Fourie ‘The Namibian constitution and ecoimrights’ (1990) 6 SAJHR364.
%8 bid.

%9 |bid.

€ Liebenberg op cit at 163.

51 bid.
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Section 25 of the Constitution is the fdation of South African property
model. It makes both private property and the riftthe dispossessed to access land
fundamental rights by incorporating them in thel Bil Rights. This conclusion is
strengthened by the fact that the Constitution gda@n obligation on the State in s
7(2)* to respect, promote and fulfil the Bill of Righfhis means that the State must
refrain from interfering with the land rights proted in s 25(1) and (4). The word
promote, when applied with reference to these @steraises the human rights value
of these right to a higher level because it demangsoactive approach towards their
protection. These entitlements derived from s 25 farther strengthened as human
rights when viewed in relation to the right to hummhagnity, equality and freedom in s
7(1) of the Constitutiofi®

This candidate, however, believes that it is fgiitrto equate private property
with the right to access land through the restindry and redistributive mechanism.
The emphasis on a right to private property seemseflect the view that its
protection gives expression to the personal freedoimthe owner. German
constitutional lawyers have criticised this view mbperty as inappropriafé.lt is
argued that such a conception of property is resptnfor the emergence of forces
leading to the exploitation of both human beingd aatural resources. This view of
property, it is alleged, has increasingly madesituane the status of a social synibol
of wealth and class. This criticism appears to hev®e merit and was articulated in
the debates preceding the constitutionalisatioproperty in South Africa, including
the ANC. Technically, the iniquitous acquisitionlahd by the white minority makes
the protection of resultant land rights deeply ursmaonable and clearly inappropriate
for a human rights categorisation.

The interest or right of the dispossessed to adees! is conceptually different
from that of private property. The former relateshe dispossessed potential interest
in land pursuant to the nation’s commitment to ¢rabout equitable access to natural
resources. Although both are cast as human rights,issue of access for the

previously dispossessed is, in the opinion of tasdidate, comparatively more

62 Constitution of the Republic of South Africa Act8l6f 1996.

3 Kleyn op cit at 417.

% Resort to a link between s 7(1) rights and theviddal entitlement to property has been made by
German scholars in comparable situations. Ibid.

D Kleyn ‘ The Constitutional Protection of ProperyComparison between the German and the
South African Approach’ (1996) 11 SA Public La#d 1.
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important. It is acknowledged that access to tigktris however limited by the
provisions of s 25 (5) which require the State take reasonable legislative and other
measures within its available resources to achileeegrogressive realisation of each
of these rights and by its prospective character.

The former makes the right to acléstand under the restitution and
redistribution scheme a qualified one. From thiglyical perspective, it would seem
obvious that the question of access to land fontagrity of the dispossessed during
apartheid though a human right is inferior to pr@vproperty rights. If this analysis is
right, beneficiaries of land from apartheid pol&cienjoy a stronger protection of their
property rights, thus making their interests moomsistent with a human rights
conceptualisation.

This conceptualisation is in the present writersny incorrect because such a
perception ignores the historical realities, whitlormed s 25. A careful study of the
tenor of s 28 reveals the following salient features: (a) itrpiés expropriation of
property for public purposes (b) it defines thisbiw interest in terms of a
commitment to land reforms aimed at improving asde} makes express reference to
those who suffered as a result of past discrimiyatpractices as intended
beneficiaries of the new land regiftfeAll these clearly demonstrate that the priority
lies with promoting and protecting rights derivedri the improved access under s
25(4)/° Any other conclusion would clearly be unsound he face of the above
compelling features.

Historically, as a human right, the right to prdger.e. land was developed as
a response to despotism and its concomitant efie¢désd holdings during feudalism.
Essentially feudalism used land as a weapon forddmaination of the peasarts.
White South Africans appropriated land and politmawer during apartheid in much
the same way as feudal land barons did during feudaThe conception of land

rights as human rights has thus followed the saemelitin the country as it did in 18

% Liebenberg op cit at 163.

671t is acknowledged that nowhere in the Constitutibrere it is expressly stated that everyone has a
right to land. However, it is plain from a readimigthe_ Grootboom cadéat access to land is a socio
economic right. The Constitutional Court’s statemerihis case that the state should foster conditions
to make citizens gain access to land on an equitasis lmeans that citizens have rights to land which
evolve out this duty.

% The Property Clause is discussed in detail in Chapter

9 See s 25(5) of the Constitution.

OSee s 25(2), (4) and (7) of the Constitution.

" Kleyn op cit at 409.
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century Europe. A redistribution of land in ternfssa25(4) of the 1996 Constitution
would serve to counteract the political and ecomopower flowing from the past
property configuration. Just like property obtaiffeitie same status like the right to
freedom and life, as a consequence of the revalitid-rancé® so too is the issue of
access to land in terms of s 25(4) in South Afridas is because the incorporation of
the right to increased access is a direct resuh@struggle to free the black majority

from dispossessions caused by racist land policies.

34LAND IN INTERNATIONAL HUMAN RIGHTSLAW

The issue of land in international law is treatedehonly to the extent that it
provides a comprehensive picture of access to @ human right. The South
African property law model, which regards accesslaod as a human right, is
consistent with what obtains under international. [&his conceptualisation of access
to land as a human right is also logical becausaltfpossession of Africans from the
land was initially justified by the internationadw concept ofterra nullius It is,
however, recognised that international law has l#icised for not showing much
interest in property la’. Property rights, according to this view, are ng teal in
international law”?

In spite of the above criticisms, a careful analysif the International
Covenant on Economic, Social and Cultural Rightsl@®6 (ICESCR) reveals that
international law is interested in the creatioraafiniversal humane property regime.
Article 11.1 of the ICESCR provides that “the stptaties to the present covenant
recognise the right of everyone to an adequatalatdrof living for himself and his

family, including adequate food, clothing and hogsi

"2While regarding the limitation in s 26(2) of the $3Qonstitution as unusual, Van Bueren has stated
that the provision serves to emphasis the centrdiitiyeoright of housing in the present constitutional
dispensation. G van Bueren “ Housing” in Cheadld 8pbath African Constitutional Law: The Bill of
RightsDurban Butterworths (eds) (2002) 481.

3 Kleyn op cit at 410.

" van der Vyver (1996) op cit at 468.

> The non-binding Universal Declaration of Human Regbit 1948 made reference in article 17 to the
right of all to own property either individually @ollectively. It also proscribed arbitrary depriati

of property rights. It is instructive that the Unitdtations binding treaties that evolved out of this
declaration (the International Covenant of EcongnBocial and Cultural Rights 1966 and the
International Covenant of Civil and Political Righ1966) conspicuously omitted any reference to
property rights. This omission (except for the latbich made an incidental reference to a prohibition
against discrimination against children on the baspggaperty or birth) may be said to demonstrate the
international community’s lukewarm attitude to langhts. VVan der Vyver (1996) op cit at 486.
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In the writer's view, two important issues stand &om this provision. The
first is the endorsement of a universal right tequdate housing in the member states
of the United Nations. This right is considered iaterconnected to the broader
aspiration of the universal attainment of a humaneg standard in the world. There
can hardly be any rational basis for denying tliig tight to housing inevitably
includes access to land on which houses are mndlttlhat the covenant specifically
intended this interpretation.

Moreover, the penultimate provision of Article 1imiposes an obligation on
state parties “to take appropriate steps to engweeaealisation of this right”. This
reveals that the provision was not intended asirsgmerely to exhort state parties
and provide international legitimacy for socio-egomc policies. It was meant to lay
down a duty under international law which may b&sreable through the municipal
courts of member states in appropriate circumstfic&hat Article 11.1 of the
Covenant was meant to operate beyond the realneatitibdes and declarations is
evident from the fact that provisions were madeitforealisatior!.’

The value of the property right above may be deddoam the comments of
the United Nation’s Committee on Economic, Sociadl Lultural rights, which is a
significant interpretational guide to the provisiaof the covenarff By comment 3 in
paragraph 10 of the Committee’s general commeni980, it is apparent that socio-
economic rights (e.g. Article 11.1) contain a minimcore below which no state will
be permitted to ordinarily fall. The Committee dtses this core thus*

“On the basis of the extensive experience gained...th
committee is of the view that minimum core oblmatio
ensure the satisfaction of , at the very least,immiim essential
levels of each of the rights is incumbent upon\eg&ate party.
Thus, for example, a state party in which any diggnt
number of individuals is deprived of... basic shelserd
housing ...is prima-facie failing to discharge itsligation

under the covenant. If the covenant were to be iraglich a

® The Amiciin Grootboom'scase relied on Article 11.1 of the Covenant in higiarents.

" Article 2.1 of the ICESCR which is customarily reaith Article 1.2 requires individual and
collective steps to be taken in the enforcementefitht to housing. It specifically expects states to
take all appropriate means including particularlydbdeption of legislative measures to discharge the
obligations created by the covenant.

8 See the Grootboom casypra.
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way as not to establish such a minimum core obbgait will
be largely deprived of its raison d’etre.”
In Government of South Africa v GrootboBhacoob J recognised the idea

of a minimum core in international law which sholdd determined by “having
regards to the needs of the most vulnerable grbapis entitled to the protection of
the right in question.” Although the covenant waarinly arguments in the
Grootboom’scase yet to be ratified, Yacoob J was preparediiera to the minimum
core notion as applying to South Afritalt is not only with reference to the idea of
minimum core that the South African courts havedéshto stress the human rights
nature of access to land they have also done saghrthe contention that every child
is entitled to shelter.

Although the High Court dismissed the applicatidrtie applicants holding
that their right to housing under s 26 was notated, it decided that the applicants
who had children were entitled to be provided withusing. This decision for all
practical purposes meant they were entitled to kaoch the State. The right was in
the court’s view a derivative of s 28 (1) of thé@&onstitution giving every child an
unqualified right to shelter. It rationalised theceess of the parents on the grounds
that to do otherwise would “penalise the childrex andeed their parents, who, to a
considerable extent owing to the ravages of apartiaee unable to provide adequate
shelter for their own childref® The problems of homelessness that led to the
invasion of the land the subject of the Grootbooase was loosely traced to
dispossessions caused under apartheid.

The right to access housing in s 26 (1) is an itgmrelement of the post
independent property framework. This right is astiment element of the right to
access land. There is no conceivable way of progitiousing without first securing
access to the land on which the houses are builedd, the court in the Grootboom
case contextualised the human rights significari@coess to land by noting that the
land invasion in the case raised issues relatintpeaconstitutional values of human

dignity which cannot be separated from the idea ¢tfumane property regime that

9 See paragraph 29.

802001 (1) SA 277 (CC).

8 He, however, argued that this could not be donaussunlike the Committee, which is ideally
suited to collect and analyse facts from state e court lacked the appropriate mechanism to do
s0. This was the basis for the decision that the resplitysib ascertain what this minimum core is
should be left with the appropriate sphere of govenime
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state parties are expected to create. Althoughetl®ra symbiotic link between
housing and land both at international and munidga, the right to housing has not
been dealt with in detail in this thesis.

It may be observed that s 26 (1) secures to everstenright to have adequate
housing. The section, however, does not have prevésmilar to s 25 (6) and (7)
which grant access provided on the basis of pasalla discriminatory laws and
practices. While the scope of the access coverduldrthesis is circumscribed by the
fact that it is a response to dispossession, tbesadn s 26 is constitutionally open to
everyone. Admittedly s 26 (1) will deal with issues housing for those whose
capacity to continue to access it was affectedwgtiens carried out by white land
owners pending the coming into force of Land Ref¢tmbour Tenants) Act 1985
because the Act addressed racially discriminammgsland practic&s

Admittedly, access to housing as broadly provide¢26 (1) could also be
achieved by measures to open up the rents markdhges is the danger that this
might be problematic in the sense of impacting tiegly on land reform. Following
the broad construction of arbitrary deprivationpimperty under s25 in the FNB
case, it is plain that any profound restrictionrentals for property will lead to a flood
of litigation. In a recent articf&it was noted that the reason why there has nat tee
date any serious challenges to land reform legislaheasures is the strong sympathy
the programme enjoys because of its popular ringgifimacy. The same legitimacy
cannot be enjoyed by an attempt to facilitate eaxt@sadequate housing for everyone

through the opening up of the rent market.

8 GrootboomCase Supra at paragraph 30.

8 Miller and Pope op cit at 528.

84 See chapter 5 pages 168-173 for a discussion of {hecirof the Act on access.

82002 (7) BCLR 702 (CC).

8 A J van der Walt ‘An overview of developments in stitutional law since the introduction of
property clause in 1993’ (2004) 19 SA Public L&%+84. See also page 130.
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CHAPTER FOUR

41 THE CONSTITUTIONAL PROPERTY CLAUSE
4.1.1 PROPERTY IN THE INTERIM CONSTITUTION
4.1.2 INTRODUCTION

The interim constitution that became operationalApril 1994 officially
introduced democratic governance, a bill of rigintsl other guarantees. Section 28 of
this constitution was novel in so far as it madenence to rights in property thereby
heralding a new land regime in the country. Thisv dland normative structure is
commendable as it marks a radical break with tlaengtful past.

In commenting on this section, hereafter refereadg the Property Clause,
the writer will make a brief comment on the evdetsding up to the adoption of the
interim constitution. A combination of factors, inding an armed struggle, intense
international and internal non-violent pressure®rgst others made it possible for
the white minority government to release politipakoners and initiate talks which
culminated in CODESA and the historic World Traden€e multiparty negotiations.
The latter resulted in the adoption of the constihal principles that formed the basis
of both the interim and final constitutions.

The multiparty negotiation process (MPNP) was cttarésed by a great deal
of horse-trading. In order to allay the fears af Whhite minority regime, some of the
constitutional principles agreed upon at these tigfions had to be cast in stohe.
The compromises made during the negotiations raieederns about the legitimacy
of the constitution itseff. The minority government and the parties supporitingpr
instance, insisted that the MPNP should enact trestitution instead of it being
promulgated by a democratically elected constitassembly.

On the whole s 28 of the interim constitution, @hicreates “rights in
property,” can be better understood when seen @ dbntext of the above
manoeuvres. The protection of the rights entrencheatiis provision was bound to
raise problems, particularly when the dispossessad demanding access to lahd.

T Roux “Property” in Cheadle et al South Africanr@ttutional Law: The Bill of Right®urban
Butterworths (eds) (2002) 432, hereinafter referoedst Roux (2002).

22D Basson South African Interim Constitution Text &tmtesKenwyn Juta and Co Ltd (1994) xxiii.
It has been suggested that members of the minoritgrgment’s technical committee pulled the wool
over the eyes of the negotiating teams. Accordinitoview, the property owner friendly clause in
the interim constitution was the result of the naivatjhe ANC team. See Roux (2002) op cit at 432.
% Basson op cit at xxii.
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is necessary to begin the review of this providigrindicating that the phrase “rights
in property.” clearly imports something much widlean land’

The review is prefaced by a brief diam of property. Generally, the concept
of property as used both in the interim and 1996stitutions must extend beyond a
single corporeal thing. It covers “a bundle of tghhat the law, at a given time,
recognises as belonging to persons who own, possass things capable of having
proprietary interest attached to themThe learned author has observed that the
European Court of Human Rights has also adopteidl@ eefinition of property.The
Constitutional Court at an early stage in the coustconstitutional jurisprudence
equally adopted an expansive definition of propertiirst National Bank of SA Ltd
t/a Westbank & Anor v Minister of Finance & Anbr

In this case, Ackermann J held that dwnership of a corporeal moveable

and land lay at the heart of the constitutionaloe of property. The court stressed
that the present approach to understanding propegyires a move away from a
static typically private law view of property whidtresses the maintenance of the
status quo to that which views it as an instrunfentsocial transformation.The
court’s conclusion in this respect is apparenthsdash on the academic opinion
expressed by Van der Waft.The same court recently broadened the concept of
constitutional property in the Alexkor cdSéby extending it to cover the right to
prospect for minerals found on the land.

The manner in which s 28 is formulated promptedrddge’s? conclusion
that it was adopted to avoid the pitfalls of thewn property phrases. According to
the author, s 28 had the effect of displacing osimigr from its traditional place of
primacy in South Africa.

From this perspective, Kroeze expresses the vieat $h28(1) could be
interpreted so widely as to result in an extrenvalye entrenchment of existing rights

* It has in the United States, for instance, been noegto incorporate interest in social security. A
5Cachalia et al Fundamental Rights in the New CortigtitiKenwyn Juta and Co Ltd (1994) 92.

Ibid.
®Relying on_Wiggins v United Kingdorfv456/76) DR 13 Cachalia et al show how propertyeen
construed to include both moveable and immovablpareal by the European Court of Human Rights.
The FNB case adopts an expansive definition of ptgper include both physical and intangible
things. This approach has been described by Van ddra&’dahe concept of the dephysicalisation of
Eroperty. See Cachalia et al op cit at 92. See\&soder Walt (2004) op cit 51-52.

2002 (4) SA 768.
8 See Van der Walt's concept of the dephysicalisatiguroperty. Van der Walt (2004) op cit at 51-51.
° See FNB case at 794 paragraph E-F.
1% bid
1 Alexkor Ltd & Anor v The Richterveld Community & B#rs(2003) 12 BCLR 1301 (CC).
121 J Kroeze ‘The impact of the Bill of Rights on Peojy law’ (1994) SA Public Lav826.




in property that was never contemplated by the tiaug parties. In his view, a
reactionary judiciary intent on frustrating the gastruction of society to redress the
land related injustices of the past could easilyi@k such a formulation. It does seem
conceivable that some of the negotiating partiesdi@arly foreseen both possibilities
during the negotiations. Naturally, those who bieéffrom the inequality of the
property distribution of the past would considectsa result a worthwhile negotiating
aim.

During the negotiating process, two viewpoints egadrwith regards to the
property issue, namely, the libertarian and therébonist view of fundamental
rights. The former who were white liberals (suppdrby government and the Inkatha
Freedom Party) believed that there should be a oemepsive bill of rights in the
interim constitution® In point of substance, they stressed the questidghe dignity
of the human being. They argued for the proteatibland in the constitution in very
clear terms.

The liberationists, on the other hand, were the Adé¢(egates who believed
that the interim constitution should contain onlinimal rights. They argued that the
protection of property in the constitution would\seto fossilize the existing land
distribution in the country. Although ordinarilybkrationists would advocate for a
fuller bill of rights in a constitution? it seems that the ANC took this unusual course
in order to counteract the constitutionalisatiorpadperty in such a manner as to act
as a stumbling block to the envisaged land registion.

Lourens du Plessis has shdwhow liberationists were joined by newcomers
who previously helped uphold apartheid but whopgiagmatic reasons now saw that
the entrenchment of a property clause would he#sgrve the land acquired through
dispossession. After pointing out that these granplsided politicians, businessmen,
members of the professions and the judiciary, hressed the view that the South
African white government’s proposals on a charfeiundamental rights was a most
telling example of a bill of rights in this traditi.

4.1.3SECTION 28 OF THE 1993 CONSTITUTION

An acknowledgment that a literal interpretationtbé provisions of s 28
whatever its merits, would be inappropriate becaiisevould not reflect the
entrenched interest of its authors is a startingtpgfor a proper appreciation of the

3 Lourens du Plessis Re Interpretation of StatDieban Butterworths (2003) 24.
4 Du Plessis op cit at 3.
5Du Plessis op cit at 2.
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interim constitution. This view is inspired by th@mibian case of S v Achesbh
where Mohammed A J said that the constitution wasireor reflecting the national
soul- the identification of the ideals and aspoasi of a nation and the articulation of
the values bonding its people. It will be clearypiossible for a literal reading of the
constitution to give content to all of the abovéues. Section 28 reads thus:

(1) “Every person shall have the right to acquire ammichrights in
property and to the extent that the nature of ilgatrpermits, to
dispose of such right.

(2) “No deprivation of any right in property shall beepmitted
otherwise than in accordance with a law.

(3) “Where any rights in property are expropriated puast to a
law referred to in subsection (2), such expropdatishall be
permissible for public purposes only and shall bbjsct to the
payment of agreed compensation or, failing agreg¢menthe
payment of such compensation and within such pe®dnay
be determined by a court of law as just and eqistataking
into account all relevant factors, including, inethcase of
determination of compensation, the use to whichptioperty is
being put, the history of its acquisition, its merrkvalue, the
value of the investment in it by those affectedthednterests of
those affected.”

It would seem that s 28(1) positively identifiesooeates a right in property.

The problem relates to the content of this rightcdrding to Carpentér, s 28(1)
deals with two separate rights. In his opinion $eetion protects existing rights in
property and access to such rights. In the cordaéxihe current land distribution in
South Africa, this would mean the entrenchmenthef éxisting property privileges.
This is evident from the author’'s further arguméhat the provision does not
expressly constitutionalise any claim on the pathose who wish to acquire a right
in property.

The view that existing rights and access to theenpaotected by s 28 makes
some sense, particularly when seen in the lighlgubfsections 28(2) and (3). These
provisos plainly refer to existing rights which airedividual in character. In the
absence of a provision similar to that of s 25(#)tlee 1996 Constitution, the

61991 2 SA 805 (NM).
"G Carpenter ‘Internal modifiers and other qualifimas in bill of right: some problems of
interpretation’(1995)10 SA Public Law273.



conclusion that s 28 did not contemplate any sualisia post independence
redistribution of land is irresistible. It may, hewer, be observed that the phrase
“every person has the right to acquire land andl higihts in property” in s 28(1) is
futuristic in nature. It could be construed as mafig to the rights of the dispossessed
to acquire land and to this extent, it may be aber&id as a vital redistributive
element. Were this the case (which is doubtfulyyauld indeed have been a rather
curious and oblique way of dealing with what istagnly the one of the most pressing
problems of the new South Africa.

The phrase *“rights in property” should not altogettbe interpreted as
maintaining land rights status quo to the detrimaeinthe perceived interest of the
dispossessed. This writer on the contrary conteth@$ it was meant to give
constitutional force to an expansive meaning opprty as consisting of a bundle of
rights. In the South African context, such an iptetation would have a positive
impact in facilitating access to land. This is secduse rights in property extend
beyond ownership to incorporate other rights sichabour tenancy and possession.
To this will be added customary tenures, all of ekhhconstituted the primary link
Africans had to land under aparthéid.

It has, however, been observed that the transitbgracter of the interim
constitution made it impossible for these issuebetqudicially addressed.Van der
Walt?! has identified three possible approaches in dgaliith the definitional
difficulties in s 28. From the author’'s illuminaginanalysis the section may be
characterised into (a) a positive guarantee of gntyp (b) negative guarantee of
property and (c) a positive guarantee of the mmstih of property. Van der Walt
argues that approaching the definition of propertym the positive guarantee
perspective is problematic because it can hardlgl te a positive claim to a right in
property against the State. Such a guarantee asi&awalt has observed, can result
in a purely fruitless exercise. Van der Walt isagreement with Carpenter that the
positive guarantee in s 28 did not create a forbiaaroperty right. In the present
writer’'s view, s 28 in its entirety goes a long wayboth guaranteeing and protecting
existing property rights.

EJ Murphy ‘Property Right and Judicial RestraintRaply to Chaskalson’ (1994) SAJHR 3.

Ibid.
20 There were very few serious issues touching on thegiomg of s 28 which went to the courts. The
courts were not called upon to pronounce on its cwrdged scope. It would have been interesting to
see how South Africacourts would have dealt with the constructionhi$ provision.
2L A J Van der WaltThe Impact of the Bill of Right on Property Law'9@3) 8 SA Public Lav02.
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The negative guarantee, on the other hand, isdedas the classical mode of
property protectiod? This method of constitutionalising property isledl negative
because it is always couched in negative term® Sthte shall not take property” or
some words to a similar effettSection 28(2) is a typical negative formulationaof
private property right under the interim constibuti

Van der Walt's third formulation is said to creaa economic model of
property ownership which establishes private prgpeirhis interpretation was
probably not anticipated by the drafters of theerimbh constitution. It is a major
feature of the German constitutional theory. It \Wdogaeem Van der Walt's analysis of
s 28 is based on the German model. The author nia&dsllowing observation$:

“...the right which is guaranteed in s 28(1) is nabperty
itself, nor even rights in property as is generallycepted, but
the right to acquire, hold and dispose of rightgnoperty. Put
differently, this means that s 28(1) creates anigalion in
terms of which the circumstances must be maintaumitoin
which it is possible for individuals to acquire,lti@nd dispose
of rights in property.”

The immediate consequence of this definition viaas &n individual could not
bring an action against the state where privat@enyg rights were involved under s
28(1). Such an action could only have been possiblere the State takes a positive
action such as the abolition of the institution mivate property by means of
legislation. It is debatable whether this interatien is correct. Indeed the learned
author himself opines that the implication of suoterpretation would be that a
market system model was created in terms of themowent’s declared policy of a
mixed economy. Such an interpretation is, in thiews view, objectionable because
of its potential for impairing access to land foe ispossessed rural and urban poor.

Section 28 rights are subject to State limitattbrough deprivation under
subsections 2 and 3. It should, of course be nibtaidthe State limitations should be
in accordance with the law, while expropriation Wbbe subject to the payment of
compensation. One would, of course, also takeactmunt the provisions of s 33 of
the 1993 constitution.

22 |hi
Ibid.
%The Fifth Amendment to the American Constitution is adyexample of a negative guarantee of

Broperty.
“4Van der Walt (1993) op cit at 303. See also Cargpeap cit at 276.
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In the light of the short lifespan of the 1993 dgnson, there is no way
anyone can conclusively say which of the possibéamngs ascribed to s 28 is the
correct one because besides the textual interfmetan which there is unanimous
acceptance, various other models are regarded asidimg modalities of
interpretation used by Constitutional Coffrt.

From the analysis of the various interpretatiorscuaised so far, one feature
which has come out clearly is the fact that theest@o contrasting positions on s 28
of the interim constitution, namely, that it may dmnstrued as protecting private land
rights of whites or that it was a very weak Propdgtiause that did not protect
existing land rights. In the light of the strongpogition to the entrenchment of
private property privileges, even amongst some gsdgrior to the enactment of the
1993 constitution, it would seem that the suggestb a weak Property Clause is
plausible®®

42 SECTION 25 OF THE 1996 CONSTITUTION
42.1INTRODUCTION

This aspect of the discourse is concerned withraatyais of the structures
contained in s 25 of the 1996 Constitution. Adnditye land is the most contentious
issue in South Africa as can be seen from the réiffieviews referred to in this and
the preceding chapters. It is for this reason rezngsto preface this analysis with a
brief discussion of the purpose for the constindigation of property.

Drawing inspiration from the German approach to thenstitutional
protection of property, D Kley expresses the view that the purpose for
constitutionalising property is to ensure the bailag of private and societal interests
over land. He, however, concedes that this respiitiwould be particularly taxing
“in the light of the gross inequalities regardiree tdistribution of property®® The

25Philip Bobbit, a leading constitutional scholar iretUnited States has labelled these modalities as
historical, doctrinal, structural, prudential andiegh Murphy op cit at 10.
26 M Chaskalson has cited Mr Justice Didcott's serious diesal of the protection of property in the
constitution in the following words:“What a bill oights cannot afford to do here, | put it to you,ds t
protect private property with such zeal that it enthes privilege. A major problem which any future
South African government is bound to face will be pin@blem of poverty, of its alleviation and of the
need for the country’s wealth to be shared more eduyitashould a bill of rights obstruct the
government of the day when that direction is takere.shall have on our hands a crisis of the first
order, endangering the bill of rights itself as a lglend the survival of the constitutional governinen
itself.” M Chaskalson:'The Problem with Property: Thoughts on the Constihi Protection in the
United States and the Commonwealth’ (1993) 9 SAJ3ER.
27D Kleyn ‘The Constitutional Protection of Properfy Comparison of the German and the South
,zbéfrti)cg Approach’ (1996) 11 SA Public La#13.

Ibid.
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conceptualisation of the Property Clause in thshifan is persuasive and has much to
commend it.

There is an obvious dichotomy (even from a most@lsbservation of s 25)
between the individual freedom to hold propertyndpand the social function of
property. Although couched in negative terms, dPE&cognises that the individual is
the holder of a proprietary right. This is furtrathanced by the express provision in s
25(5) guaranteeing the individual's access to laKteyn” has seen in these
provisions a “clear manifestation of the worth aivpte property for the realisation of
individual freedom and above all human dignity.iMbuld seem that Kleyn’s analysis
supports the idea that constitutionalising propesgs imperative to accomplish
human dignity. It is for this reason that it hagmergued in this thesis that creating
access to land for the dispossessed should betigedrbecause it falls within the
human rights domain.

4.2.2 PRIVATE PROPERTY AND THE PUBLIC PURPOSE TO FACILITATE
ACCESSTO LAND FOR THE DISPOSSESSED.

Implicit in the provisions of s 25 is the conceomtaintain a delicate balance
between individual rights to property and publidenest. Just like the German
constitutional approach, these clear manifestatiwingdividual rights in property
exist alongside an equally clear constitutionalitétion of private property in the
interest of the public. According to Kleyn, the @tion of the Property Clause in
Article 14 of the German Basic Law of 1949 was désd by the German Federal
Constitutional Court as maintaining a delicate beda between the tensions of
personal freedom to own property and the sociattfan of the property° The
country’s courts thus interpret the Property ClangRin this context.

The German court in the Deichordrung ¢asmted below had no difficulty

in holding that the public interest which led toethaking of private land (the
prevention of floods) justified a shift in the ba¢® between private ownership of the
land and the public control of it. This case wa®saguently followed by later
decisions, which widened the scope of the inteniegewith property for public

29 |bid.

30 Kleyn op cit at 414. See also Van der Walt (199¥}ib at 9 who seems to echo this German
approach. He also refers to the DiechordrGage BverfGE 24 1968 367 noted in his book. The case
dealt with legislation which transformed some pviand in Hamburg into public land. It also limited
the use of private land in a dyke.

% BverfGE 24 1968 367.
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interest®? Kleyn has applauded the public context influemcthi interpretation of the

Property Clause as necessary to harmonise theictorgflvalues in Article 14 of the

German law. The view that the Property Clause gdleictions to ensure a material
basis for personal freedom is criticised as restinga one-dimensional historical
premise that has been stripped of its validity odern times?

A similar tendency towards this functional or pwipe approach is
discernable in the American law. The principal exg@t of this interpretative
approach to the Constitution in America is Frankcidiiman®* He argues for the
abandonment of the assumption that a case-by-nesprietation of the Constitution
should be the prime method to be adopfeHe contends for a return to what he
characterises as the first principles, this belmg adoption of a method whereby a
clear understanding of the purpose behind the gi@viin the Constitution.
Michelman’s approach emphasises a movement away & @rivate law conception
of the constitutional property provision as guayarg the status quo to a dynamic
public law ethos that regards the Property Clawssa gehicle for social change and
transformatiort®

Van der Walt has argued for a South African adoptad the German
constitutional interpretation approach. According the author, the German
constitutional approach has the added advantagal@fting a holistic view of the
entire Constitutiori’ This style of constitutional construction dematigat none of
the provisions of the Bill of Right be construedisnlation. Each has to be construed
relative to other provisions in the Constitutiofhe following comments by Van der
Walt are worth noting®

“The point is that the functional or purposive appch
explains many of the otherwise perhaps bewildeglgments
of current constitutional jurisprudence, that is hias some
advantages compared to some old style formations. very
likely that this approach will be followed by theuth African
courts...it is taken for granted that a purposive @ggh of

*2Kleyn op cit at 411.

3 |bid.

34 van der Walt (1997) op cit at 11.

% |pid

% Ibid.

37 See also Kleyn op cit at 409 who seems to support éne& approactin this context, Kleyn also
notes that one of the most important contributioithe German statutory interpretations is the
interpretation of the Constitution as a whole.

¥van der Walt (1997) op cit at 15.
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sort will form the basis of any analysis and intetation of
section 25 of the South African constitution.”

An approach of a constitutional interpretation feé Property Clause, which
seeks as its basic objective the maintenance dialance between private and public
interest, has much to commend it. Yet, this dodsjusiify regarding the German
approach as providing the main inspirational bdeis understanding the South
African Property Clause. It is perhaps for thissama that Johan de Waal has
cautioned against treating the German Basic Law ¢Btisions based on it) as a tree
from which one can pluck littte BMWSs, which coulcypily be driven on South
African roads®

Somé° have described this type of arguments as fancifid artificial,
intended for subjective reasons to avoid a padicidreign legal system. This clearly
is not the case. The German Constitution, withgheatest respect to these eminent
scholars, should not be the yardstick for consgruire Property Clause of the South
African Constitution. The history of South Africdand dispossession, stretching
through centuries of a despicable and ruthlessoéapibn of the black majority, has
no comparable feature in German history. CleaHg, German Basic Law could not
conceivably have had as its objective the redrgssina problem of the magnitude
existing in South Africa. It is in this candidatedpinion fanciful to see in the two
common features warranting an over reliance ondbeman precedent by the South
African courts.

Although one is mindful of the provisions of s 3p(b) and (c)f' one
nevertheless, feels that in interpreting the Ceutstn, the courts should not be
overtly concerned about the balancing of interbstsveen the conflicting private and
public forces over land. The present writer isaudur of the approach adopted by the
Canadian courts because in matters of land, thetigoshares a lot with South Africa.
T Allen notes in this regard that “there is litti®ubt that the crown made similar
undertakings with, and assumed similar powers aariginal peoples throughout
the empire *

Reference is made to the fact that the CanadiareSwpCourf? in R v Big

M Drug Mart Ltd" construed a guaranteed right in the country’s &ilRights in the

%9Kleyn op cit at 411.

“CKleyn op cit at 401 and Van Der Walt (1997) opatil0-11.

“1 This provision enjoins the courts to consider inteomati and foreign law when interpreting the Bill
of Rights.

“2 Allens op cit at 202.

3 G Marcus ‘Interpreting the Chapter on Fundamentgh®i (1994) 10 SAJHR3.
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context of “the historical origins of the concepiskrined” in the Charter. The same
court held in_Hunter v Southan in €ahat constitutional interpretation must be

undertaken with the deliberate purpose of attaining “political and historical
realities” of the state even if its framers did montemplate these realiti€sThe
court said that the task of expounding a constituis crucial and considered different
from that of construing an ordinary statute.

It is not difficult to see why the emphasis on atdwical context features in
the constitutional interpretation of the Canadiaipr®me Court. The Canadians have
a comparable historical experience where an emtigEamropean administration
dispossessed indigenous inhabitants of land. Tdnididate draws attention to the fact
that the Constitutional Court had clearly strest#esl importance of the historical
approach to the construction of the Property Clanghe FNB' case. Ackermann J
preferred an interpretation which will take the @fie historical context of the
country into account. He also observed that this eamsistent with s 25(4)-(9) which
enjoins the need to redress “one of the most enguegacies of racial discrimination
in the past, namely the gross unequal distributidand in South Africa.”®

Marcug® has identified a discernable preference for thena@mn
constitutional interpretational approach by South&frican countries just emerging
from colonial rule. The court$in Namibia, Zimbabwe and Botswana (though with
slightly different histories) have tended to strdss need to address the difficulties
arising from their history by embracing a purposagproach. This approach is
instructive and peculiarly suited to the South édn scenario which would be in line
with the approach of the ANC and that of the ScAifttican Law Commission on the
issue of distributive justic¥.

This writer feels that the ratio in R v Big M Drudart Ltd® provides

sufficient rationale for the approach advocatedehdte peculiar land history of
South Africa strengthens the argument that thenéxtewhich the object of s 25 will
be achieved can only be evaluated by the impatitthaperation will have on access

41985 18 DLR (&) 321 (SCC).

451985 18 DLR (#) 641 (SCC).

“% |bid.

" Supra

“8 |bid at page 793 paragraph C-D.

49 Marcus op cit at 95.

0 See Mwandinghi v Minister of Defenddamibia (1991) (1) SA 851 (NM). See also Marcusiop
94.

*1 See Lewis op cit at 390.

%2 Supra.
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to land by the ordinary South African homelesss lbnly when this is done that the
consensus expressed at the World Trade Centre Wweuyiven effect to.

An undue stress on balancing the contending rightie public interest in
ensuring access to land for millions and the ptairof private property of a few is
flawed because it creates the untenable idea tiththave proportional worth in the
context of South Africa. This type of interpretatiof the Constitution is, with
respect, not in line with the broad principles caded in the ENRase. It is conceded
that the Property Clause in s 25 must be constageal whole and that this demands
the need to strike a balance between existing gigind the public intere3t. The
writer nevertheless argues that if this has todreedn a spirit that views property as
an instrument of transformation and chafige access facilitating interpretation will
be preferred.

The present writer is not criticising the purposamproach or the reliance on
German precedent as such, but is concerned withpparent overly concern with the
balancing of interest. The Constitutional Court has S v Zum& and S v
Makwanyané® already made its preference for a purposive inggagion of the Bill
of Rights clear. In doing this, the Court borrowieaim the articulation of Dickson J

of the Canadian Supreme Court in R v Big M Drug Maid.>’ From a careful
reading of the FNBudgment, it would seem that “purpose” refers ntoréhe interest
which a particular provision and the Bill of Rights a whole was enacted to protect.
The Court quite correctly stated that this interest been specifically identified by s
25(4)-(9)®

In dealing with the s 25 rights, one should noubeindful of the provisions
of s 39. Scott et al think that s 39 provides thenating values that must inform the
interpretation of the Constitution. It specificalhgquires international law to be
considered in the adjudicative procé$sThis provision, however, stops short of
indicating what principles may or may not be folexv The courts are thus given the

discretion to decide on how to proceed on this fpdim S v _Makwanyan& the

%3 First National Bank of SA v Minister of Finan8eipra at 794.

> See note 9.

51995 (2) SA 642 (CC).

61995 (3) SA 391 (CC).

" Supra.

%8 This writer believes that the First National Bank &oAw Minister of Financ&upra implies an
interpretation that is generous, consistent withptinmpose of the provision as well as meant to achieve
such a purpose. See C Scott et al ‘Adjudicating Cirtistnal Priorities in a Transnational Context: A
Comment on Soobramoney’s and Grootboom’s Pron(Z391) SAJHR218.

%9 Scott et al op cit at 221.

0 Supra.




Constitutional Court held that the internationalmfan rights law provides a
framework within which Chapter 3 of the interim stitution had to be understood
and construed. The President of the Court indicalbed judicial acts of relevant
international human rights bodies, such as repartd decisions might provide
guidance for the construction of the Bill of Rigfts

The courts are enjoined by s $3® be guided by two rules when construing
pieces of legislation, namely, that the interpietatoe consistent with international
law as well as be reasonable. The word “reasondialse not been defined, but it must
be construed to imply an interpretation that wehe to achieve the purpose for
which the particular provision was designed. “Readde,” as defined here is
consistent with the view expressed in the | Bl&ase because the court noted that
context (legacy of dispossession) was crucial instwing s 25. Thus a particular
interpretation may be consistent with internatidaal, yet unreasonable in the unique
historical context of South Africa.

It is submitted that by s 233 and s 39(1)(c) of #8896 Constitution, the
courts in South Africa are ultimately to be guidby the peculiar and unique
circumstances of South African land history wheternpreting s 25. The present
writer contends that because of the peculiar lastbity of the country, international
human rights law and foreign law cannot be theimafiertant guide for the
interpretation of s 25, although they help to avibiel mistakes that others have fallen
into.

4.3 NATURE OF PROPERTY CLAUSE IN SECTION 25

Although this provision has been the subject ofticwersy, covering a wide
range of sentiments and sometimes even ideolobiaaés, the discussion here is not
intended to cover the extensive range of issuesceded with these arguments. The
focus of this aspect of the thesis is on the atmest created by s 25 with reference to
how these have affected access to land by theslispeed. The section reads thus:

(1) “No one may be deprived of property except in teahaw of
general application, and no law may permit arbityar
deprivation of property.

®1 Scott et al op cit at 221.
62 Constitution of the Republic of South Africa Act8L6f 1996.
%3 See note 48.
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(2) Property may be expropriated only in terms of lafageneral
application-

(a) for a public purpose or in the public intereand

(b) subject to compensation, the amount of whichthe time and manner of

payment of which have either been agreed to théfeetad or decided or

approved by a court.

(3)The amount of the compensation and the timeraadner of payment

must be just and equitable, reflecting an equitabédance between the

public interest and the interest of those affectedying regard to all

relevant circumstances, including-

(a) the current use of the property;

(b) the history of the acquisition and use of theperty;

(c) the market value of the property;

(d) the extent of direct state of investment arzsily in the acquisition and

beneficial capital improvement of the property; and

(e) the purpose of the expropriation.

(4)For the purposes of this section-

(a) the public interest includes the nation’s comnmeint to land reform, and

to reforms to bring about equitable access to autB Africa’s natural

resources, and

(b) property is not limited to land.

(5)The state must take reasonable legislative ahdrameasures within its

available resources to foster conditions which deatitizens to gain access

to land on an equitable basis.

(6) A person or community whose tenure of landegally insecure as a

result of past racially discriminatory laws or prages is entitled, to the

extent provided by an Act of Parliament, eitherte¢aure which is legally

secure or to comparable redress.

(7)A person or community dispossessed of propérey &9 June 1913 as a

result of past discriminatory laws or practices éstitled, to the extent

provided by an Act of Parliament, either to regtdn of that property or to

equitable redress.

(8)No provision of the section may impede the dratm taking legislative

and other measures to achieve land, water and edlaeform, in order to

redress the results of past racial discriminatipngvided that any departure
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from the provisions of this section is in accordarwith the provisions of
section 36(1).
(9)Parliament must enact the legislation referredr subsection (6).”

The present writer has divided the section into tigtinct parts. The first
part (subsections 1-3) protects and delimits engsgiroperty rights, while the second
part defines a land reform poli&yAnother illuminating categorisation of this seatio
would divide it into rights created by s 25 and lingtations to these rights. Neither
of this compartmentalisation should be seen amgettatertight boundaries. In the
discussion that follows, the writer will comment te rights created by s 25 and the
limitations to the rights in Section 25.

43.1RIGHTSCREATED BY SECTION 25

It is significant that s 25(1) is couched in negatterms. Why did the
framers choose to cast this very vital provisiorshying “no one may be deprived of
property except in terms of ..*?The choice of this negative formulation is relevan
for two reasons. Firstly, the rest of chapter tWehe Constitution (with the exception
of s 13 and s 20) are positively drafted. Secondly28 of the 1993 interim
constitution was positively phrased.

It has been strenuously contended that this negédivmulation shows that s
25 neither created nor guaranteed property. Se@mnaccording to this view,
conferred a comparatively limited right called “tmght not to be deprived of
property” except in the circumstances specificgltgscribed in s 25(1)-(3§. This
right not to be deprived it is argued is definitelgrrower than the rights in property
under s 28(1) of the 1993 constitutit/n.

Moreover, it is further contended that the differeretween s 25, which is
negatively formulated, and the other provisionghapter two, which are positively
drafted, suggest strongly the conclusion that thefters deliberately intended to
confer something less than an express propertyagte®. These arguments are
persuasive. There can be no conceivable reasonthisr obvious change in

formulation in the same chapter dealing broadlyhvgitmilar issues except that the

&4 Lahiff op cit at 280.

% Section 25 (1) of the 1996 Constitution contrasts wi28(1) of the interim Constitution.
van der Walt (1997) op cit at 295.

" These arguments were rejected in_the First Cettific&Case(Supra) as untenable.
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drafters intended a truncated right to properthak to be remembered that almost all
the other provisions in chapter two commence wiglositive affirmation of rights.

There is yet a more nuanced variation of this aarda, which is to the
effect that the grammatical structuring of s 25¢Lpports the idea of a less than
property guarante®. According to this view, had s 25(1) been drafteithviwo
negative phrases, namely, “Nobody may be deprifeataperty except as provided
for by the constitution,” and “No law may providerfarbitrary deprivation of
property,” this would have indicated a general miegaguarantee of property. It is
argued that the present formulation of s 25 meé&es Gonstitution intended the
protection of a truncated version of the right toperty®®

The present writer is in agreement with the abowerpretation of s 25(1) of
the 1996 Constitution. It is consistent with aremtetation which takes into account
the unique history of South Africa. The final Cangton appears to have deliberately
shifted away from a strong positive protection ights in property with particular
reference to land. This is to avoid a situation ighme privileges of a small white
elite, which took control of over 80 percent of thed in the entire country, would be
entrenched. Such an interpretation is also potgntsensitive to the problem of
homelessness and spiralling poverty amongst thek ifejority ’° The drafters of the
Constitution must have been wary of positively poting property rights for fear that
it would by fossilising the existing imbalance malkecess to land for the
dispossessed difficult.

In the_First Certification cadkthe court accepted that there is no fundamental
difference between a negative and positive fornuiadf the Property Clause. The
court said that neither of those formulations stidm considered as the universal
property formulation and noted that even a negdfivenulation is an appropriate
formulation that provides implicit protection forgperty. The same court affirmed
this view in the FNB® case. According to Van der Wélthis view is sound because

“a negative property clause does provide implicit
protection for the positive entitlements that arsuaily
associated with property,... it is not necessary &r

8 van der Walt (1997) op cit at 297.

% Ibid.

° This judicial attitude was reflected in the Grootbease Supra when the Constitutional Court spelt
out in details the state responsibilities to homelesplpeo

" Supra.

"2 Supra at 793.

3Van der Walt (1997) op cit at 297.
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property clause to be phrased in positive termsb&
regarded as a property guarantee.”

There are admittedly many canons of interpretatwhich should help in
construing the Property Clause, but these are amgitin stone and should not enslave
the courts. However, the historical approach hgsmmmtly enjoyed prominence in
the country. Although Qozeleni v Minister of Lawda®rdef* dealt with the interim

Constitution it is safe to assume that it signalkegreference for the historical
approach because it described the interim Constitats the remedy to a fundamental
mischief in South Africa. This was followed in tlspecific case of s 25 in First
National Bank of SA Ltd / West Bank v Commissiorfer the South African
Revenue Serviceand First National Bank of SA Ltd t/a West Bankwnister of
Finance’™ The Constitutional Court stressed the historiggiraach by focusing on

the genesis behind the enactment of s 25 whiclereladisputably to the systematic
dispossession of black peoffle

According to Lourens du Plessis,constitutional interpretations in the
country since 1994 seem to have been accompanied reglisation of the court’s
unavoidable political involvements in the broadsseof the word.

The Constitutional Court in a series of judgméhteas expressed its
preparedness to adopt an activist political roleemvitonstruing provisions dealing
with socio-economic rights. In the Premier Mpumal@aoase, the court expressed its

reluctance to impose obligations upon governmehtchvwould inhibit its ability to
make and implement policy effectively. When callgubn to interpret a provision like
s 25(1), it is not unreasonable to assume thaditldvadopt a construction that would

disfavour a freezing or consolidation of privater@sship.

Ackermann J reiterated the court’s policy in FMsitional Bank of SA Ltd /
West Bank v_Commissioner for the South African Reme Servicesand First
National Bank of SA Ltd t/a West Bank v Minister Binance’® The judge warned
that in construing s 25 “one should never losetsigtthe historical context in which

41994 (1) BCLR 75 (E) 81 G-H.

52002 (7) BCLR 702 (CC).

5 See page 122.

"Du Plesssis (2002) op cit at 137. The unprecedentedopncement in S v ZuméSupra) by
Kentridge J that it is not easy for a judge to avb&linfluence of one’s personal intellectual andaho
preconceptions is illustrative of the role of politiceonsciousness in the construction of the
Constitution.

8 Soohramoney v Minister of Health Kwazulu Naf881 SA 765 (CC) and Government of RSA v
Grootboomand_Premier Mpumalanga v Executive Committee Asdoaoiaff the State Aided Schools
Eastern Transv&hd 999 (2) SA 91 (CC).

9 (Supra).
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the Property Clause came into existence.” He wemiér to identify the background
of the Property Clause as one of the conquest @nedtaking of land in circumstances
that to this day are a source of pain and tengibn.”

It is the writer's contention that an access ftatilng interpretation of the
Property Clause is to be preferred and should Bosden as unusual. Universally
constitutional property clauses are no longer wedevices to contfSithe abuse of
state powers, as was the case in tHé@mtury. Two reasons account for this shift in
theory. Firstly, constitution making has benefitedm the tempestuous relations
between the judiciary and the executive, followihg former’s activism in India and
America over the property clause. The American @ndian Supreme Courts
repeatedly invalidated legislations, which in thepinion, interfered with private
property right$?

Secondly, and more importantly, there is an ongdingelopment of a liberal
constitutional theory in the worff.T Roux is of the view that an important feature of
this recent constitutional evolution is the declinethe status given to the property
clause as a bulwark of protection against stateep8The author state that the
present constitutional approach gives pre-emineilocehe right of equality and
dignity. Both contentions are relevant to the SoAfhican scenario. The second
resonates very strongly in the country becauseoagtpro property disposition in the
construction of s 25 would perpetuate the socidl@onomif® interest of those who
already own vast property.

It is argued that the dismissal on technical greuodl the challenge in
Transvaal Agricultural Union v Minister of Land Aifs and Anothef® did much to

discourage challenges of land reform legislatfing/hile some may consider this
development noteworthy as implying success in ifatihg access to land, there is
equally the disturbing possibility that the lack pfoperty rights challenges is

8 paragraph 64 of the FBdhse.

81 Roux (2002) op cit at 430.

82 Roux (2002) op cit at 431.

8 |bid.

84 According to Roux in 2002 only one property ceafie reached the courts. He argues that the
Supreme Court and High courts did not pay much attetd the development of profound property
law jurisprudence. Roux (2002) op cit at 453.

8 The case in question is Henson v_NO and Otfasa.

81996 (12) BCLR 1573 (CC).

8" The Constitutional Court had dismissed a direct appitin challenging certain provisions of the
Restitution Act 1994 for inconsistency with the nirte Constitution with cost The court took the view
that the issues were not significant enough to wad&att access to it. See Paragraph 46 and 47 of the
case. T Roux asserts that this judgement discourageeéifgtibllenges of reform legislations. Roux
(2002) op cit at 433.
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indicative of the State’s negative records in inmimg access to land for the majority.
The following comment by T Roux is instructive his regard®
“The absence of any significant property right case South
Africa may simply be further proof of the generaler that,
where a government is inclined to respect propegiits for
economic reasons, it will not test the boundarids tlee

constitutional property clause.”

432LIMITATIONSTO RIGHTSIN SECTION 25

The right to land guaranteed in s125¢ven though rather truncated, is not
absolute. Like every other right in the Bill of Rig, an existing right in land needs to
be read with reference to the multiple limitatidnswhich it has been made subject
t0.2° Some legal commentatdfshave classified the limitations affecting the tigh
land into two broad headings, namely, internal e and limitations properly so-
called. Although this classification is fluid angbpeears to turn on a question of
semantics, it is, nevertheless, a useful guidegéé@rhas been adopted as a basis for
further analysis on this subject.

Internal modifiers are distinguishable from limitat provisions. The former
are contained in or laid down by the Constitutiéself. This is done when the
Constitution itself, in defining a particular rigimdicates what elements are excluded
from the right in question. When seen from thisspective, the exclusion of
entitlements forms part of the definition of theagantee in issue. Such an entitlement
cannot be amended or even affected by normal &igial’* Sections 25(2) and 25(5)
in terms of the above approach regarded as intenualifiers to the definition of
property in s 25(1) because the constitution itéel$, in defining property made
property right subject to these provisions.

Property may be legitimately regulated or conteblléeprivation) or
expropriated for public purpose subject to the payimof compensation. Section
25(6)-(9) declares the reform agenda of the 199@s@ation with the aim of
redressing injustice of past discriminatory ledisla In a broad sense, these
provisions affect the right to property as guaradtby s 25(1). Measures which will
enable citizens to gain access to land (particulitht demanding restitution of

8 Roux (2002 ) op cit at 434.

89 D L C Miller and A Pope Land Title in South AfaKenwyn Juta & Co Ltd (2000) 290.
% van der Walt (1997) op cit at 279.

9 van der Walt (1997) op cit at 307.
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property) must necessarily impact negatively onstexy land ownership in the
country. Subsections 25(b)—(g) of the 1996 Corstitu are internal modifiers
because it is the Constitution itself that has mied for them. The restitution
machinery was enacted pursuant to and derivesiit®aty from s 125 of the interim
constitution.

Limitations of the Bill of Rights are different fino internal modifiers. Unlike
the latter, limitations are not contained in then&dution. Nor are they laid down by
it. The Constitution makes reference to limitatiamsl thereafter makes provisions for
their application. The actual limitation invariakdppears in a different law (statute),
common law or customary law. The Constitution pdeg authority for their
application and control but the laws themselves aiamdistinct from the
Constitution?? There are various provisions which provide foriations of the Bill
of Rights in the 1996 Constitution.

Section 36(1) is an important limitation provisian this context. It
authorises the enactment of a law of general agpdic limiting the Bill of Rights,
including s 25(1). This limitation is both elastod extensive hence it is subject to
what is “reasonable and justifiable” in an open-elednocratic society. This phrase
can be construed to justify wide varieties of iféeence with proprietary rights in
land. Another important limitation is provided ir89 of the 1996 Constitution. This
provision requires that the courts, tribunals egafoonsider international law and may
consider foreign law when construing the Bill ofjRis. The implication is that courts
should decline to take decisions which may be isstent with the country’s
obligations under international law or derivingrfrdier membership of international
organisations such as the United Nations and thieaikf Union.

As has been noted, it is unlikely that foreign haill be of much assistance
in interpreting the Property Clause. This is beeah® specific history and needs of
South Africa are peculiar. The Constitutional Comats therefore anxious to point out
its duty to “construe the South African Constitatiand not an international
instrument or the constitution of some foreign doynand this has to be done with
the due regard of our legal system, our history@raimstances?

2 |bid.

% In Re Certification of the Amended Text of the Gtiution of RSA(1997) (2) SA 97 (39). Roux
argues that the massive structural inequalities thedlgh African government is expected to redress
makes the country’s situation quite different fromt thfacountries like the United States of America.
implying the unsuitability of foreign cases in theeimretation of South African property provisions.
See T Roux “Property” in D Davis et al Fundamentigh® in the Constitution: Commentaries and
CaseKenwyn Juta and Co (1997) 249.
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Expropriation of land for purpose of redistribution restitution has a dual
character. It is both a legal and an administradieteand must be subject to s 33 of the
1996 Constitution. In terms of the above sectiomiadtrative actions have to be
lawful, reasonable and procedurally fair. As an muilstrative action, expropriation
must comply with the provisions of the Expropriatiact of 1975

Generally, every administrative action that affetbis right of an individual
(e.g. the right in s 25) must be consistent wiih diue process requirements for it to
be valid. Where, however, deprivation of propestgifected directly by legislation, it
is necessary for due process to be relaxed. Thslesion is supported by the tenor
of the judgment in_Park v Director, Office of Ecanic Offences” Rights derived

from chapter three may also be limited during mgiof emergency under s 37 of the
Constitution. The popular affirmative action mea&supursuant to s 9(2) also limit the
provisions guaranteeing the Bill of Rights in thentitution?®

The Property Clause has been circumscribed verpusty. It is thus
unlikely for any violation of it not to be capaldéjustification by reference to a valid
limitation. In dealing with chapter three of thednm constitution, the Constitutional

Court indicated in S v MakwanyaHghat the Canadian pattern of resolving questions

of constitutional validity has to be utilised. Thisvolves conducting a two staged
enquiry; the first requiring the applicant to shthvat a right under the Bill of Rights

has been infringed, while the second demands tletrdspondent shows that the
breach is justified by the provisions of s 36 & @onstitution.

The important thing to highlight is the fact thaettwo staged approaches in
the construction of fundamental rights have a $icgmt effect on the onus of proof in
constitutional property litigation$. In terms of procedure, it is obvious that the
claimant has to bear the initial onus to establit his/her property right has been
impugned. This is a fairly straightforward procealuissue because he/she who
alleges has to prove the allegation. The secorgk sgfor the party relying on the
impugned legislation to justify the infringement t&ference to valid limitations.

This apparent straightforward analysis has beerptoated in the case of s
25 by the internal modifiers in subsections 2 and Roux has asserted that it is
possible to construe these internal modifiers adeeng the general limitation clause

% Miller and Pope op cit at 292. See also s 42 BeRestitution Act as amended.
%1995 (2) SA 148 (C).

% Miller and Pope loc cit.

9 Supra.

% Roux (2002) op cit at 437.

% Roux (2002) op cit at 438.
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in 5.36 redundarlf’ These modifiers have also raised the issue otinge at which
limitations should be considered. There is a disibm between the views of de Waal,
Curie, on the one hand, and Van der Walt on therothhe former argue that the
guestion of limitation should be dealt with cumivaly at the first stage, while the
latter argue that it ought to be addressed duhirgécond stage.

It has been suggested that regardless of the maritshe different
approaches, there is no substantial difference deiwthe two. Thus it is said that
which ever approach is adopted, the constitutienguiry essentially breaks down to
ascertaining whether the interests at stake istitotisnally protected and to what
extent is the violation permissible either undeg thodifiers or under the express
limitations which overlaps with the modifiet¥- The quality of evidence at both
stages remains the same.

The point is expressly made in s 25(4) that prgpierhot limited to land and
by s 25(6) that it extends to tenurial rights, whare less than ownership. So wide is
the scope of property in s 25 that Pickering Jestah Transkei Public Servants

Association v _Government of RSA & Oth&¥sit could cover interests such as

employment subsidies from the State, including mmusubsidy. This may appear
startling to those schooled in the traditional ootof property, yet it is consistent with
the current trend which recognises the emergenaenefv form of propert}*

This new form of property has beeroggised in Zimbabwe, a country with
a land history similar to South Africa. Howeverg thdimbabwean Supreme Court in
Chairman of the Public Commission v Zimbabwe Teeshessociatio’ restricts

property rights to interest, which have alreadynbeested in a claimant. It excludes
rights or interests, which are predicated on a ingetcy. The South African
Constitutional Court is likely to adopt this Zimbvagan approact”

To do otherwise would encourage undue and unhesfteculation in this
area of the law. It is possible for the courts iteat the two forms of property
differently. In such a situation, the courts restthe possibility of interference with
the new property form, while adopting a more libeapproach, which will allow

190 Roux (2002) loc cit.

101 Roux (2002) op cit at 440-442.

1021995 (9) BCLR 1235 (TK).

103 Miller and Pope op cit at 297.

1041997 (1) SA 228 (ZSC).

105 A 3 van der Walt has in a recent article cited thestitutional court decision in the FNfaise as
supporting a liberal definition of property. Reveyito this as the dephysicalisation of property he
applauds it as appropriate because of its incorparafiownership rights over land and intangible
property. Van der Walt (2004) op cit at 51-52.



greater latitude for interference with land relateghts. Such a differential attitude is
in the opinion of this writer consistent with thederlying spirit of facilitating access
to land by the dispossessed.

12¢



CHAPTER FIVE

5.1 ACCESSING LAND IN POST-APARTHEID SOUTH AFRICA
5.1.1 INTRODUCTION

By 1994, when the first democratic constitution dree operational, South
Africa was faced with two pressing and potentiadyplosive problems, namely:
landlessness and the problem of redress. The fatimnlof a comprehensive policy
to deal with these problems was thus one of thecypal objectives of the new ANC
government. This can be seen in the ANC'’s inspitedonstruction and Development
Programme (RDP). It contains an ambitious misstatement and the Party’s vision
to address the issue of access to land as welhascancomitant issue of the
improvement of the quality of life for all.

The government’s policy on land was defined in Ri2P as involving the
strategies of the redistribution of both residdraiad agricultural land to those who
need it but cannot afford it, and restitution floo$e who lost land as a consequence of
past discriminatory laws and practi¢eRedistribution was conceived as a response to
landlessness and poverty, while restitution was nineéa redress dispossessions.
Besides ensuring that their land policy was incoafed in both the interim and final
constitutions, the ANC wasted no time in introdggithe relevant legislatidnto
address the problems of land as it saw it.

This chapter deals with restitution because it e@sceived as a mechanism
to restore land lost through dispossession. Subse@(3) (b) of the interim
constitution recognises the right to the restitutod dispossessed land, while sections
121-123 identified the framework for establishinige tmechanism to attain the
restitution. Schedule 6 of the interim constitutioritem 2 defines the criteria for the
continued validity of pre-1993 legislation includinhe Restitution of Land Rights
Act 22 1994. This Act, which is the driving forcerfrestitution was enacted during
the period when the interim constitution was ircéor

The vexing question was: is this legislation valit®e Constitutional Court
had to deal with this problem in Transvaal Agriaidl Union v Minster of Land

Affairs.* The Court, after relying on provisions of the fitte constitution as a test for

;African National Congress’s (ANC) Reconstruction 8@belopment Programme 1994:20.
Ibid.
® The ANC government enacted the Restitution of Laigth® Act 22 of 1994 as a response to the
dispossession of lands by the previous administrations.
41997 (2) SA 621 (CC).



ascertaining the validity of the impugned provisiasf the Act, held, inter alia, that
existing rights of ownership do not have precedeneer claims to restitution.
Although the Court declined to expressly pronouanehe validity of the Act, it is
safe to assume that it considered the legislatidia v

It is significant that the right to restitution fodispossessed land is
incorporated in s 8(3) (b) of the interim constntwhich was the equality clause. It
is thus directly linked to the concept of affirnvatiaction> which has played an
important role in addressing a legacy of injusiit@mportant sectors of the society.
Most of the important principles of South Africaonstitutionalism were established
in the course of the construction of the interinmstiiution® These principles have
provided valuable inspiration in guarding the iptetation of the final Constitution.

Given the nature of landholdings in the country,wias plain that the
government’s aim to facilitate access to land waddersely affect the existing rights
of ownership. Both s 28(3) and s 25(2) permittesl élkpropriation of land subject to
the payment of compensation. Although the Stateaiachdant reserves of land, the
Constitution, nevertheless made provision for lambte expropriated for land reform

purposes. The State’s prerogative to expropriat@ter land is inevitable.

5.2 EXPROPRIATION

Given the imbalance resulting from dispossessioBdath Africa, there was
no way judicial restitution of land could take pdaevithout the possibility of
expropriation of privately owned land. A broad cemsus had emerged across the
political spectrum that expropriation of the newdawners must be an optioi was
thus natural for section 25(2) of the 1996 Constituto provide for the expropriation
of property (land). However, this was made subjedivo constraints, namely- for a
public purpose or in the public interfésind to the payment of compensation. The
amount, time and manner of the compensation coitiié¢erebe agreed upon by the
parties or arrived at by a codirt.

Although specific reference was made to exprommatithe term was not
expressly defined. The notion is, of course, ofagrantiquity as Grotius made

5 H Klug “Historical claims and the right to restitutiin J Van Zyl et al al Agricultural Land Reform
In South Africa: Policies, Markets and Mechanistiape Town Oxford University Press (eds) (1996)
394, hereinafter referred to as Klug. It also suppthis candidate’s view that access through the
restitution scheme raises important human rights coraides.

® S v Makwanyand995 (3) SA 391 (CC), S v Zuni®95 (2) SA 642 (CC).

" Binswanger op cit at 139.

8 See s 25(2) (a) Constitution of the Republic of Baftica Act 108 of 1996.

9 See s 25(2) (b) of the Constitution.
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reference to expropriation in his writings in thg"lcentury. He recognised that the
monarch could take private property for public msp subject to the payment of
compensation® It may be observed that the Theme Committee Fduised the
Constitutional Committee of the National Assemblyatt expropriation means
compulsory acquisition on the payment of compensati

It was therefore not surprising that in Harksen wané NQ the

Constitutional Court interpreted expropriation t@an a compulsory acquisition of
rights in property by a public authority. Compulgas used in the context of an
involuntary takeover through the operation of ldmvthis case, the Court emphasised
that such an acquisition must permanently deptheeawner of the right in order to
qualify as expropriation implying thereby that weehe interference with rights in
property is transient, it would amount to a depimonly**

Deprivation is a wider concept. It is in the coritek South Africa possible
for the exercise of regulatory powess. deprivation to lead to an interference with all
the ownership rights in privately owned propertheTThemes Committee’s advice
also stated that regulation (deprivation) couldileathe suspension of all of a private
owner’s rights on land without the payment of comszion. The FNE case
described the term quite broadly as referring tg amerference with the use of
private property. The Court distinguished exprdjoia from deprivation by noting
that the former is wider than expropriation andt tthee latter was a subset of the
former®®

The FNB® case (hereinafter referred to as the FNB case)dae praised
for its activism in raising the issue of deprivation its own motion and filling up the
lacuna created by the Harksatecision'’” K Hopkins and K Hofmeyf have

103 L sax ‘Takings and the Police Powers’ (1964) Yaler Reviewd3. See also the exploitation of
Grotious and Huber’s positions on the notion of “owing ownership” in Port Elizabeth Municipality
v Peoples Dialogue on Land and Shelter and O@04& SA 759 (E).
1 Allen op cit at 79.
121998 SA 360 (LC).

he court followed the Malasian and Zimbabwean slens of Government of Malaysia v Selangor
Pilot Association1978 AC 337 (PC) and Hewlett v Minister of Finant®32 SA 502 (ZSC)
respectively. Both dealt with expropriation involginthe compulsory acquisition or use of an
individual's property by the state. These decisiordtdeith the interpretation of s 13 and 16 of the
Malaysian and Zimbabwean constitutions respectivebthRountrieshave expropriation provisions
similar to s 25(2).
4 page 766.
5 A Jvan der Walt in a recent article has indicaked this distinction weighs against the development
of constructive expropriation in South African pragdaw. A J van der Walt ‘An overview of
developments in constitutional property law sinceitt®duction of the property clause in 1993’
£2004) 19 SA Public Law?7.
2002 (4) SA 768 (CC).
K Hopkins and K HofmayeiThe New Perspective on Property’ 120 SAP003) 48.
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described the FNEBase as a very significant precedent and idedtifie immediate
result of its description of expropriation as asetbof deprivation as broadening the
criteria for enquiry in a constitutional challentgeproperty.

These scholars noted that under the Harksoa&e, the determination of a
property claim was subject to an enquiry to esshbWhether (a) the expropriating
body carried out the expropriation in terms of & laf general application (b) did so
for a public purpose or interest (c) the expropmratwas subject to the payment of
compensation. It was then demonstrated that byinwplthat expropriation is a subset
of deprivation the ENBase added a fourth criteria. They identify thiseda as the
non-arbitrary criteria which in substance meang thaen when item (a)-(b) were
satisfied it has to be enquired whether the exjatipn is arbitrary"’

The ENB case has been interpreted to imply that in prgpehnallenges it
must first be established that all interferenceéhwvpitoperty passes the test in s 25(1).
This is said to have immense practical benefitsgaperty challenges because a
claimant is no longer required to make an elecéibthe outset whether the claim is
based on expropriation or deprivatidnThe definition of non-arbitrariness in the
same case does also have huge practical consegquiendbe protection of private
property as well as the capacity of the dispossessaccess land.

Ackermann J, in the case under reference, optethéouse of the rationality
test to determine whether a deprivation is nontatyi. The Court noted that this
approach required a low level of judicial scrutisg as to ensure that there is an
absence of bad fait.The Court refused to follow the opinions of sorokeaars who
contended that a legislative measure is arbitratyerw they bear no rational
relationship with the legislative goal they areeimied to achievé&. The court
criticised the above view as based on an unwamage¢eeralisation of S v Lawrence:

S v Negel v S v Solbefy The Court preferred a straightforward approachctvhi
regards deprivation as arbitrary if it breache$ ®2it is procedurally unfair.

The approach in the FNBase though commended in certain respects has
also been criticised by K Hopkins and K Hofmé{yr.They claim that the FNB

adoption of the rationality test in determining idyiness will result in a truncated

' Ibid at 54.

9 bid

20 Hopkins and Hofmeyr op cit at 55.

“IENB case at 796

2 See the views of M Chaskalson and C Lewis. “The Gotisnal Protection of Property Rights: An
Overview” in G Budlender et al Juta New Land LKawyn Juta & Co (1998) at para 1-34.

231977 (4) BCLR 1348 (CC).

24 Hopkins and Hofmeyr op cit at 55.
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protection of property and leave government a fiaad to act as it wishes. It is
claimed that this will allow government to act usmsenably. These authors preferred
the proportionality te8! because of the latter's tendency to result in eaigr
protection of private property.

This candidate thinks that this criticism is ngihti. It seems diversionary to
stress that the rationality test favours the statdserty to interfere with private
property. This candidate on the contrary believed the test simply gives the state
greater flexibility in managing the country’s laneform regime. It is in this regard
consistent with the same judgement's view thatHis¢ory of land dispossession
should be a primary consideration in the intergiataof s 25. Besides, the rationality
test is a lot more practical because it stresseptactical impact of a deprivation on
the land rights of individuals.

Expropriation is permissible in terms of law ofngeal application for
public purpose. Law of general application could&astatute, the common law or
customary law, although in practice, expropriatians done in terms of legislation.
Although public purpose can be construed eitheradilso or restrictively, the FNB
case favours a broad interpretation of public psepbecause of the country’s land
history.

However, an expropriation that is done specificdtir the benefit of a
private individual or State’s commercial ventureulekbbe unconstitutional. This is to
be distinguished from a situation where an expegjmm was not intended for the
benefit of an identifiable person but the publiclatge but effectively benefits a
private individual like in the case of land redisttion. Although this latter
expropriation is not for a public purpose, the sagtion is, however, constitutional
because it is in the public interest under s 25 (4)

The above conclusion is sound because s 25(4)resqgthie construction of
public purpose to include the State’s commitmenbring about equitable access to
natural resources. Indeed, the new s 42 E of tiséitRgon Act® was clearly intended
to broaden the meaning of public interest becauseade expropriation of land for
restoration to a claimant either in terms of the éwcfor any other land reform come
within the contemplation of public interest. By 8 A of the same amendment, the
transfer to the claimant must take place soon #ieeexpropriation.

Zlbid. This test seeks to enquire whether the measimeted is proportionate to the purpose sought to
be achieved.
% Land Restitution and Reform Law Amendment Act 63387
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The government’'s power to expropriate land for sethution as discussed
above poses a real challenge in the new land pdlicy new s 42 A of the Restitution
Act however makes it difficult for the process ® dpened to the type of abuses seen
in Zimbabwe. The land reform policy in Zimbabwe the®n subjected to debilitating
criticism for many reasons, one of which is the taat the beneficiaries appear to be
close friends of the political leadership. If inplamenting the expropriation and
redistribution of land, the State does not curbudrdent land transactions, the
credibility of the process would be compromised.isTwould encourage land
invasions.

Expropriation is subjected to the payment of conspé&inn®’ The amount,
timing and manner of payment of compensation mitsiere be agreed upon or
decided/approved by a court. Such compensation brugtist and equitable, taking
into account a variety of factof® The subject of compensation has been treated in
detail in paragraph 5.5 herein.
5.3RESTITUTION

The evolution of land policy in South Africa sintlee colonial period, as
indicated in Chapter one, justifies the remediapstthat are envisaged in s 25 of the
new constitution in general and restitution in jgaterr. Restitution is broadly defined
as the act of restoring or returning anything srightful owner?® The concept is
clearly one of wide import and recognised as arepetsident subject of research,
teaching and practic8 Restitution as defined above is essentially centrased”

The definition of restitution of land can be beppwached after a careful
reading of three separate definitions in s 1 of Restitution Act as amended, viz
“right in land”, “restitution of a right in land” rd “the provision of equitable
redress.* H Mostert defines the phrase as “the restoratioa dght in land or the
provision of equitable redres&This definition is qualified by the fact that thights
in land to be restored relate to land disposseafted 19 of June as a result of past
racially discriminatory law or practices. Right lemd has been used extensively to
cover ownership, the interest of a labour tenanstamary law interest and the

2"see s 25 (2) (b).

% 3ee s 25 (3) (a)-(e).

297 J Kerr The Law of Contrad@urban Butterworths Publishers (1998) 733.

0p Jeffrey The Nature and Scope of Restitu@ofiord Hart Publishing (2000). 1

%11t is an equitable remedy used to restore the stamigate. Kerr loc cit.

zz H Mostert Land Restitution Social Justice and Depelent in South Africa (2002) 119 SAK06.
Ibid.
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interest of a beneficial occupier who was on thedldor ten years preceding the
dispossessioft.

The new South African government recognised thatmammoth
responsibility rests on it to give effect to radiin of land rights, but this was to be
done in such a way as to provide support to thal ytocess of reconciliation,
reconstruction and developméntThis realisation of the need for reconciliation
between the opposing political forces has playedtugial role in determining the
basic structure of the restitution mechanism. $ac#5(7) of the 1996 Constitution
grants to persons and communities dispossessepény after 19 June 1913 as a
result of racially discriminatory laws or practicgghts either to the restitution of that
property or to equitable redress.

Before a detailed analysis of the restitution psscét will be necessary to
briefly point out that there are distinctions be#wethe provisions of the interim
constitution, the Restitution Act and 25(7) of th@96 Constitution on restitution.
Section 28 of the interim constitution refers tghts in property s 25(7) to property
while the Restitution of Land Act 22 of 1994 spauwfly restricted the restitution
process to those dispossessed of rights in ¥aAdEisenberd’ has pointed out that
the phrase “right in land” is clearly more limitéldian that of right to property. He
argues that the latter is broader and has extetidedestitution mechanism to both
owners and holders of other land rights such ammary interest in landf Although
this author notes that the use of property in s/Rufiplies a narrower scope of
restorable rights, he nevertheless points outtleatestorable rights are still extensive
because the Constitution has not prohibited thernsxbn of the rights to restitution to
holders of personal rights in lafdl.

5.3.1 THE 1913 CUT-OFF DATE FOR RESTITUTION

The cut off date of 19 June 1913 is significantéhese it is the date that the
notorious Land Act 1913 came into effect. This Aatl a devastating impact on the
rights of South African blacks to land and hasueficed land policy profoundly

34 See page 106 in Chapter 4. See also C G Van devevrd J M Pienaar ‘Law of Property
(including Mortgages & Pledge)’ (1994) Annual Sung8B, hereinafter referred to as Van der Merwe
and Pienaar (1994).

% White Paper on South African Land Reform Policy iRp®97: 317.

%6 De Waal J The Bill of Rights Handbotlansdown Juta and Co Ltd (2001) 428.

37 A Eiseberg “Land” in M Chaslkalson et al Constituibhaw of South Africakewyn Juta & Co Ltd
51998) paragraph 40-4, hereinafter referred to seribierg.

® De Waal loc cit.

% Eisenberg loc cit.
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thereafte® Miller and Pop&" have described the limitation of restitution clairo
1913 as a critical aspect of the process, resultorg a pragmatic compromise. These
authors identified the basis of this compromisé#dsws:
i)“Aboriginal title should not form the basis of
restitutionary claims because the countries in \whicey
have been applied are historically and demographjca
different from South Africa.

i) Aboriginal title is an inappropriate basis foland
claims because (a) the ownership paradigm of ancien
times is different from what it is now (b) soméehef lands
settled on by whites were terra nullius.

iii) Fear that historical claims will create probhes that
will be impossible to solve as it may serve to amak
destructive tribal rivalries over land that have doe
possibly settled on by different ethnic groups.”

B de Villiers” equally agrees with the limitation of restitutias stated
above. For him “it may be very difficult for manyabk tribes or ethnic group to
demonstrate that their traditional title had no¢iextinguished through previous acts
of government.” This candidate concedes that thesima demographic shift, the
absence of written record and the passage of tma€oamidable obstacles to any
restitution claim$? He, in spite of this, contends that this should mave led to the
dismissal of the different views on the recognitimmaboriginal titles Bennet and
Powell have indicated that aboriginal title canédéegitimate and working part of
South African law*® Reilly similarly argues that on the basis of inional and

O lbid.
“1 D L C Miller and A Pope Land Title in South Afeé&enwyn Juta & Co Ltd (2000) 428.
2 De Villiers B Land Reform: Issues and Challenges; A canaifive overview of experiences in
Zimbabwe, Namibia, South Africa and Australishannesburg Konrad-Adenauer-Stiftung (2003) 61-
62. Although he accepts that native title may fiedife ground in South Africa, he believes thatahc
be made part of the country’s law through a ruleustomary international law, Roman Dutch law or
%s part of the English common law. The author beBewone of this process has occurred.

Ibid.
#4 J Van Wyk ‘The Rocky Road to Restitution for thédRtervelders’ (2004) 67 THRHES5.
“Ibid. See also Reilly ‘The Australian experiencabbriginal title: Lessons for South Africa’ 9
(2000)_SAJHR512-534 and Bennett and Powell ‘Aboriginal titeSouth Africa Revisited’1999) 15
SAJHR449-485.
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common law jurisprudence and practice, there aoel geasons for South African law
to support claims of aboriginal titf&.

With profound respect, it seems defeatist for theegnment to assume that
fixing the cut off date on the 19 June 1913 anddby eliminating aboriginal title
was the best way to go in the circumstances ofahe history of South Africa. The
historical and demographic differences in socidtiesCanada and Australia have not
prevented South African courts from relying on gaents in these countries in
support of constitutional interpretations in magecisions touching on significant
areas'’ Moreover, one only needs to turn to the Austratiase of Mabo v State of
QueenlandNo 2)* to challenge the above contentions of Miller amgé®and B du
Villiers. Firstly, the_ Mabodecision recognised original titles in the Murtajands?®

in spite of the fact of the close similarities beem the colonial history of land in both
countries. The Australian High Court, quite righthejected the self-seeking false
contention that the lands in Australia wéggra nulliusbefore 1788.

The contention that some of the land occupied hifese in South Africa
wasterra nulliusand not appropriate for restitution as canvasisewjth respect, not
convincing. It seemingly reflects the tendency évide exculpatory reminiscences by
those who having unjustly enriched themselves wititan lands seek to frustrate its
restoration. Although the passage of time may hbkered evidence of some
dispossessions, a functional restitution of histdrclaim is still perfectly possible in
the country.

Klug® has shown that it is possible to identify lancbdissession dating back
to the 1880s. He gives three examples in whichdamdre dispossessed through a
conscious process of corruption and fraud befor&318nd which are capable of
forming the basis of claims for restitution. First1884, the Boers recognised two
settlements and 95 farms as belonging, by their admissions, to Africans in the
Thaba'Nchu area of the Barolong region of the OeaRge State. However, by 1900
only 54 of these farms remained in the hands ofBamlong landowners; the rest
having been lost to whites through forfeiture aasequence of dubious mortgages
which the natives allegedly could not pay batk.

“8 |bid.

*"S v Makwanyae Supra, S v Zumaupra.
8(1992) 175 CLR 1.

9 bid.

*0Klug op cit at 392.

%1 bid.




Second, the white settlers in Griqua land afteraimeexation of 1874 owned
just 63 of the approximately existing 505 farmghie area. Subsequently these titles
of the Griqua landowners passed into the handshiewnerchants and speculators
who insisted that debts be paid in land. This jiractvas so successful that the Griqua
landowning community allied to the colonial admirasion became a community of
landless people with a bitter grudge against tvaite allies>?

The third and Klug'® final example relates to lands lost to the lawged
parliamentarian Va Fenner-Solomon. This lawyernotad to have extended lavish
loans including legal fees to the natives of the Raer. Following the grant of titles
to these natives after the Boedel Erven Act of 19@5caused these natives to sign
legal documents which made their properties expeibfe by him for any default. The
natives were later to lose their lands en mass$enmabecause of so-called defaults in
payment. It is obvious that had these victims bednte, it would have been
impossible for such fraudulent dispossessionseif firoperty to occur.

Limiting the restitution process to 1913 has cleaefeated claims to any of
the above clearly identifiable dispossessions. Thsbjectionable for two important
reasons. The victims and their descendants arese@fwwnership of their land
because ownership ought to include the right ttanecone’s thing from anyone who
wrongfully retains it* This right is not defeated by a mere passagere’ti

The restitution process is based on the Aristatetizeory of corrective
justice. Clearly, where as in the identified caabsve, this could still be done; it
would theoretically be unsound to foreclose it by abitrary limitation of time
provision. It is for these reasons strongly recomadeel that the limitation of
restitution process to 1913 be revisited. Therevar®us ways in which proof of pre
1913 dispossessions may be established. Evideooe dustom, oral traditions and
historical records, including records of colonidfimals, can be used to ascertain
some of these claims.

*2 |bid.

%3 |bid.

%W A Joubert The Law of South Afriddurban Butterworths (2002) 218. One is consciousefaht
that a major consideration in the whole process isabiettiat restitution should take place without
major social disruptions. It is, however, the preseiitews view that owners of dispossessed land
should be paid compensation in lieu of actual restitun circumstances where actual restoration will
be disruptive.

%5 M Barry has cited J Waldron’s argument that it is pdesimt an unjust taking of land can because
of changed circumstances become legitimate at adttge in time as relevant to the South African
situation. She, however, notes that such argumeantégrthe sheer importance of having past wrongs
rectified for the victimised. See M Barry ‘Now anetfthing must happen: Richterveld and the
dilemma of land reform in post apartheid South Afri@004) 20 SAJHR379-380.
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The restitution claim through the LCC to the Camsitbnal Court in Alexkor
Ltd & Anor v The Ritchterveld Community & Andt has introduced interesting

insights on this issue. Although on a claim basedh® doctrine of aboriginal title,

the LCC held that it did not have the powers tedatne the issue of aboriginal title.
It opined that the High Court could have the powedevelop the common law to
incorporate it. Equally interesting is the approatithe Supreme Court of Appeal
which made reference to the doctrine but thougét ithdid not neatly fit into South

African common law. It has, however, been argued tihe SCA approach to the role
of custom “and its focus on indirect discriminaticstress the importance of the
decision with regards to recognising claims forrajinal title and its incidences”.

The Constitutional Court deliberately used the laage of aboriginal title
and drew heavily from countries which have recogphithe title. It held that it could
competently assume jurisdiction on aboriginal titlecause this comes within the
contemplation of issues bearing on or having acklgtonnection to the claim of the
community®® The Court noted that its approach is justifiedamse of the Court's
broad jurisdiction to determine constitutional reest and the need to avoid an

artificial fettering of its function when obliged tetermine a constitutional mattér.

53.2ELIGIBILITY TO CLAIM RESTITUTION
Land dispossessions under apartheid were profandchaturally generated
a great deal of debate before the enactment okgigution legislation. A major point
of this debate centred on the definition of eligildlaimants so as to ensure a just
restitution process. H KI3§ has identified categories of claimants who shdgd
considered in the restitution process. The categodentified were those affected by:
i) “Rules dividing the land surface into race graup

i) Removal provisions so as to implement resegl@mn
terms of apartheid legislative map under s 5(1)gbjl 46(2)
of the Native Administrative Act of 1927 and Grdupas Act
1966 respectively.

% Supra.

>"Wyke op cit at 486.

%8 See Paragraph 16. See also chapter 6.

%9 Alexkor case at paragraph 24 and 30. See also chapter 6.
9Klug op cit at 398-399.




iii) Other apartheid removals (e.g. under Preventuwf lllegal
Squatting and Trespassing Acts).
iv) Prohibitions, which were, directat stopping persons to
enter certain areas (e.g. areas under pass laws).”

It was contended that of these four types, onlggates (i) and (iii) were
proper basis for claims for lost laAtiRobert Christianséf argues that it is possible
to identify four broad categories of rural forcezimovals arising from within these
two sets of categories for which restitution ortoestion should apply. These are;
black spot removals, homelands consolidation retspl@bour tenants and squatters
and betterment schemes.

53: 3RACIALLY DISCRIMINATORY LAWSAND PRACTICES

The criteria for determining eligibility for restiion that finally emerged, is
based on the Land Restitution and Reform Law AmendmAct 63 of 1997
hereinafter referred to as the Restitution Act. TAet combines the relevant
provisions of the Interim Constitution and its ownovisions so as to bring the
restitution process into line with the provisiorigtte 1996 Constitution. Section 2(1)
(a) of Act 63 of 1997 is almost identical with s(2bin substance. Entitlement to
restitution in terms of the Restitution Act was &®sn whether the dispossession was
the result of past racially discriminatory lawspoactice®

The crucial question to consider is the meaning “pést racially
discriminatory law and practices” as used in s @)land s 25(7) of Act 66 of 1997
and the 1996 Constitution respectively. There iglmect definition of the phrase in
any of the legislations that make reference to thease”’ However, s 1 of the
Restitution Act attempts instead to identify ragiatliscriminatory laws without
expressly defining the concept. This provisionestahat these are laws “made by a

1 |bid.

2R Christiansen “Overview of land reform issues” in 51\Zg! et al al Agricultural Land Reform In
South Africa: Policies, Markets and MechanigGape Town Oxford University Press (eds) 1996 379,
hereinafter referred to as Chritiansen.

% The machinery set up in s 2 of Act 63 of 1993 isimiimishable from s 25(7) on points of detail.
Section 2 separated the claims of communities from algpersons and also makes provision for
claimants for the estate of a deceased claimant dlyitige course of the claim. The Act has made
liberal provisions for claims in cases where a poteot#mant dies before lodging a claim. Miller

and Pope at 328.

% The 1991 White Paper on Land was the first pulicushent to make reference to the range of laws
which should give rise to restitution. It identifidispossession resulting from racially based measures
as the basis for the claim of restitution but did reftré the phrase. The document instead opted for
naming the acts which qualify as racially based laedsures. See Minister of Land v Slamdiem
Supra.
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sphere of government and subordinate legislatiofisils has, unfortunately, not
advanced the search for a definition of the phnmaseh. It is thus necessary to
commence this discourse with an analysis of jutldg&isions and academic opinions
on the issue.

The early decisions on the point apparently senflicting signals regarding
the direction to take between a preference forreomaand that of a broad definition
of the phrase. The Constitutional Court in Pret@iiy Council v Walke? held that a

discriminatory enforcement of charges in one raaiah when the same is not done in

others amounted to a racially discriminatory patiThis decision did not, however,
have a significant impact on the definition of thlerase because it did not relate
directly to dispossession. A more relevant decisinrthis point was delivered by the
Land Claim’s Court in Minister of Land Affairs v &hdiem® The court reiterated

that the interpretation would require a two-stagedjuiry involving a factual and
legal investigation. After stating that the phraswuld be construed in accordance
with the ordinary rules of interpretatiGh,the Court held that it covered all
dispossessions resulting from laws and practicaisdiscriminated against persons on
a racial basis in respect of the occupation andessitip of land with a view to
securing a racial zoning of the country.

Slamdien’scase has been criticised for advocating a resteidgtiterpretation
of what qualifies for a racially discriminatory lawr practice in terms of the
Restitution Act® This restrictive and access limiting interpretatidor the
dispossessed results from the attempt in the aadek discriminatory law and
practice with the State spatial apartheid polidyisTinterpretational approach reflects
a failure to come to terms with the Act’s intentimnattempt a broader redress of the
land rights abuses of the past. L A H8gommenting on the issue, observed that the
“Restitution Act consciously avoided language thestricted restitution claims to
apartheid land law, though this was the body of that was understood to be the
focus of restitution.”

Miller and Popé& on their part posit that the criteria for deterimin
qualification for restitution should be based dor@ad perception of dispossession on

51998 (2) SA 363 (CC).

€6(1999) I All SA 608 (LCC).

7T Roux ‘Constitutional Protection of Property arahd Reform’ (2000) Annual Surveii 3.

% | A Hoq ‘Land Restitution and the Doctrine of Afgpnal Title: Ritchtersveld Community v
Alexkor Ltd and Another’ (2002) 18 SAJHRI39-440.

9 Hoq op cit at 440.

D L C Miller and A Pope * A South African Land Refn’ (2000) 44 Journal of African Law77,
hereinafter referred to as Miller and Pope (No 2).
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a racially discriminatory basis because the Souftic&n society was saturated with
laws that directly and indirectly discriminated ad persons. Such broad
formulation of the criteria for accessing the regibn mechanism is commendable.
The wisdom of this approach lies in the fact thahgnlaws and expropriations, which
might at first, appear innocuous did turn out toveeor promote racist intereSt.
Indeed some of the obnoxious racially discrimimattaws directed at forcefully
removing blacks from land had comical long titlesd gprovisions suggesting the
improvement of the welfare of blacks as their otijec’

These academic opinions are, in thiglickate view, well founded because the
phrase is considered different and wider than ¢batained in s 121(2)(b) of interim
constitution in two important respects. First s5fas considered as including those
claimants who might not be able to point to a paf#r racial statute under which
they were dispossessed. Such persons could stdesd pursuant to s 25(7) if they
could only show that their forced removal was me@npromote the object of a
racially discriminatory statute. The provision irL21(2b) of the interim constitution
was considered inappropriate for inclusion in aalficonstitution because it was
infinite while the restitution mechanism as defirgdthe current law has a limited
time schedulé®

There has beeriscernible trend towards a move away from arictise
interpretation of the phrase racially discrimingtdaws and practices in latter
decisions of the Land Claims Court. In_Re Kranspd@ommunity* the LCC
departed from the Slamdientgecision when it stated that it might be unneagsta

adopt the two staged inquiry followed by the latteshere the facts are
incontrovertible.

Thenaval in this case was effected under the Groum#\ict one of the
legislations that was used to build spatial ap#@th&he landowner’s ingenious
defence that this law was, in this case, only used vehicle of convenience to
remove the community members who had fallen od@adur with the church leaders
was rejected. The LCC indicated its preference ddoroad interpretation of this
phrase when it noted that the involvement of théiidaDepartment and the use of
racial language in the correspondences broughtigpossession within the meaning

" bid.

2 The long title to the Native Administration Ad 8f 1927 has as one its objectives the improvement
of conditions of residence of natives near urban areas.

3 Minister of Land and Ano v Slamdien and ASapra at 622.

4(2000) 2 All SA 26 (LCC).

14z



of the phrase. This view seemingly reflects the Situtional Court’s preference for a
contextual and generous interpretation of the giow of s 25 of the 1996
Constitution in the celebrated FKRase.

The recennstitutional court decision of Alexkor & Ano Richterveld &

Ano’® has put the issue of the scope of this phrase rueytoubts. The Court
categorically rejected the restrictive interpretati which the LCC followed in the
Slamdienand Alexkorcases. It disagreed with the LCC’s decision, wHiofited

racially discriminatory laws or practices to actslaws that “sought specifically to
achieve the (then) ideal of spatial apartheid wethch racial and ethnic group being
confined to its particular racial zon&€1t was clear to the Court that the Restitution
Act has a broader scope than that suggested fBldmedien’scase.

In dgithis, the Court extended the scope of this phi@asever not just the
purpose of legislation, but also the impact of ldggslation on a people’s land rights.
In the case under reference, the Court statedhbaPrecious Stones Act 44 of 1927
and its accompanying Proclamations were racialbgréhinatory although they had
nothing to do with spatial apartheid policy. Thdiscrimination lay in the fact that
they did not recognise indigenous people’s right®rothe subject land while
recognising those of registered owners (who werstimavhites) over the same land.
The court’s compelling position was articulatedstit

“..given that indigenous law ownership is the way hiclv
black communities have held land in South Africeeitime
immemorial, the inevitable impact of the Preciotmn®s Act's
failure to recognise indigenous law ownership wasially
discriminatory against black people who were indigas law
owners. The laws and practices by which the Rigetdr
Community was dispossessed of the subject landdingty
discriminated against the community and its membearshe
ground of race.”

That the law contemplates this type okatensive approach is borne outin s 1
of the Restitution Act which, as has already bebseoved, indicates that racially
discriminatory laws include laws made by a sphdrgavernment and subordinate

S Supra.
S Supra.
" See paragraph 97 of the case.
8 See paragraph 96 of the case.
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legislation. The Act has not defined subordinatgslation, but Southwodd argues
that it includes all legislations not made by tlentcal parliament. These pieces of
legislation include statutes; proclamations, rutegn planning schemes or industrial
agreements either made pursuant to statutorilyedestgislative competence or
delegated legislative powers.

Subordinate legislation for this purpose includepaitmental circulars and
notices issued to guide public officials on mattexkating to the exercise of their
function. These categories of “legislation” assumi status of subordinate
legislations when they were given legal statusemidrced. Section 1 is wide enough
to cover all discriminatory legislations prior t8%, no matter how minor it would
appear to have be&hso long as it led to the dispossession of lan@ §ame section
of the Act defines racially discriminatory practicas an act or omission direct or

indirect by:
i) “any department of state or administration in thetional,
provincial or local sphere of government;
1)) any other functionary or institution which exerasa public

function in terms of any legislation.”

Thus where any act or practice directed at a ragialp by any State
institution or functionary in the course of its fickfunction leads to dispossession or
deprivation of interest in land, it would qualifg a racially discriminatory practice. If
the practice complained of were not discriminatany the face of it, it would
nevertheless be considered racially discriminateyere its effect resulted in a

discriminatory practice against a group.

It is worth noting here that in_Ash v Department bénd Affairs*
Gildenhuys J adopted a very high standard for tledllary question of those wishing
to claim restitution as an ascendant of a decepsesbn. The court’s requirement of
strict proof of an applicant’s relationship with deceased dispossessed is, with
respect, inappropriate. Such a requirement undalpgers the restitution process,
bearing in mind the kind of witnesses that comthése courts as claimants.

It should be noted that the Ministry’s objections grounds of lack of proof
of the relationship between an applicant and higpssed predecessor in title as
happened in Ash’sase may in fact be a pretext to shield the State the cost of

;2 M D Southwood The Compulsory Acquisition of RightnsdowneJuta and Co Ltd (2000) 235.
Ibid.
81(2002) 2 All SA 26 (LCC).
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restitution. One would have expected that the caatld not attach any significant
weight to such objections, particularly when nobauyeality disputes the claimant’s
link to the deceased dispossessed.

The restitution scheme is not designed to seekeasae or even a complete
reversal of what had happened in the past. Whitengj to restore land back to their
rightful previous owners, restitution has to be elan a manner that will support
reconciliation, reconstruction and developnfériRestitution presents the State with
an opportunity to acknowledge and redress pastg#.on

534 THE COMMISSION ON RESTITUTION OF LAND RIGHTS

Section 4 of Chapter 11 of the Restitution of L&tights Act of 1994 makes
provision for the establishment of the Land Clai@@mmission. This section defines
the structure of the Commission as well as the itgefaof its work. It provides the
basis for the appointment of the chief and othdbostinate commissioners. It
attributes their respective functions by desigmp@md assigning the commissioners
to the head office and the regions respectively.

The responsibility for appointing land commissiaéer a very onerous one.
It lies with the Minister of Land Affairs who mayesdignate an officer in her office to
do it on his behalf. In view of the delicate natwk the restitution process the
gualification for appointment into the commissianhigh. Section 4(4) of the Act
specifies that the appointee should be a “fit araper person to hold the office.” He
must also have the relevant skills and knowledg&dk for the commission or such
legal knowledge or qualifications, as the Ministeay deem necessary. Because the
minister has the powers to hire, he also can fisea@mmissioner whose performance
leaves a lot to be desired.

The phrase “fit and proper person” has not beemeefby the Restitution
Act as amended. It must be taken to mean somedhedemonstrable probity and a
grasp of the dynamics of the history of land in doeintry. Reference to the phrase
“such legal knowledge or qualification” would appéa suggest that lawyers would
have preference.

This contention is not difficult to appreciate altiyh the commissioners are
not expected to be bound by legal technicalitiesvyers by training and professional
exposure are better equipped to handle disputss@ifrom claims sometimes dating
back to over 80 years. Their appreciation of thecept of root of title, the various

82 Government White Paper on land April 1997.
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species of evidence and techniques for evaluating ueracity of a witness’s
testimony make them ideal for working as commissienlt is thus not surprising
that a good number of the commissioners were psrsoth legal exposure. The
South African approach in this context must be aipgéd.

5:3:5JURISDICTION OF THE COMMISSION

The South African Land Commission may either fumttas an entity or
through an individual commissioner. When actingua®ntity, a quorum is formed by
a simple majority of members present. The provismsit either as an entity or as a
guorum is good. It will help to ensure that disghedh members who may boycott
sittings do not frustrate the process. The prowusiof section 5(3) and (4) are also to
be commended because they give the chairman agaagite in event of a tie. This
will definitely facilitate the process by preverginhe process from getting bogged
down in petty squabblés.

From s 122(1) of the interim constin and the Farjas cd&ie the

Commissioner’s jurisdiction was, inter alia, to:

i) “ investigate the merit of any claims;
i) mediate and settle disputes arising from claim

iif) draw up report on unsettled claims for subnoss as
evidence to a court of law and to present any otieégvant
evidence to the court

iv) exercise and perform any such other poweis fanctions
as may be provided for in the said Act.”

The commission may appoint mediators to performftimetions in item (ii)
above. Where this is done, the practice tends c¢ditéde the process as it assists
parties to settle their dispute out of court. Hoarevhe early panel of mediators were
criticised as dominated by white expéftshus creating a credibility problemrfthe

process Section 11 of the 1994 Act determines the rul@geging admissibility of

8 The same thing may not be said of the provision imvigh limits the Commission to sit for three
times in a year. Given the enormity of the land isthis,parsimonious sitting formula is irrational and
insensitive to the acute problems the homeless are Vetted

8 Farjas (Pty) Ltd v Land Claims Commissioner Kwa Zuhtad{ (1998) (2) SA 900 (LCC).

% De Villiers op cit at 57.
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claims in the restitution process. The claims miost lodged in the prescribed
mannef® and should not be frivolous or vexatidtidt should also not be the subject
of an order under s 35 of the Act. Section 11 fertimakes reference to s 2(1) of the
Act as a qualifying prerequisite to approach them@ussioner. Under the latter
provision, a claimant must be a person or commuastgontemplated by s 121(2) of
the interim constitution which is similar to s 256f the 1996 Constitutioff

The Commission functions much in the same way astio commission on
Human Rights do under the European Convention.LHmel Restitution Commission
basically screened the petitions received for thgp@se of determining thicus
standi of the claimant, the reasonableness of his/hee @axl the possibility of
encouraging a successful amicable settlement batéeeparties. To do this it must
investigate the claims and thereafter place itaelthe service of the parties with a
view to securing a friendly settlement if it is pise

The commission is obliged by s 6 (1) (b) of the Axtassist claimants in
completing and filling of the relevant forms refagito their claims. The Act also
makes provision in s 11 (2) for the commissiondadone any irregularities relating
to the claims filed. This is a well thought out powand was praised in Ndebele
Ndzunza Community v Farms Kafferskraal No ¥8as helping to facilitate the

restituttionary process. The court held that themdission legitimately condoned the
non-disclosure of the interest dispossessed thougjuired by the Act. The
Commission on Restitution of Land Rights is a viemportant organ of the restitution
process and has extensive powers. It has an iga@sg and proactive role. In
exercising these powers, the Commission may outtlyigdismiss frivolous and

vexatious claims.

This power of dismissal was criticised in Farjasise as setting a high
standard for approaching the commission. It woelens, however, that its inclusion
is correct because it stops bogus claimants franguke process to harass others. It
is thus only logical that where the claimants hagkrb paid a just and equitable
compensation, the Commissioner should dismiss tmptaint at the level of the

8 11(1) (a) There are standard forms for filling resiin claims. Claims filled in the Commission of
Land Allocation established in terms of s 89 of th@lilon of Racially Based Land Measures Act 108
of 1991 are deemed to have been filled in the Comnniggithe Restitution of Land rights See Van
der Merwe and Pienaar (1994) op cit at 306.

87See s 11(1) ¢ of the Land Restitution Act 1994.

8 «person” and “community” have been defined liberalyythe penultimate provision of s 2 (b) of the
Land Restitution Act of 1994.

8D W Bowett The Law of International Institutiohsndon Stevens and Sons (4ed) (1982) 291.
%2003 (5) SA 375 (LCC).




Commissior* The rationale is to avoid such frivolous claim®nfr taking the
Commission’s and the Court’'s valuable time, whicbuld otherwise be utilised in
deserving cases.

The Commission advises the Minister of Land Affairen a variety of
restitution related issues, emphasising alwayshemeed to ensure that claims with
the potential of impacting on a lot of people dieafing people with pressing needs
be given priority. On receiving claims, the Comrnosshas substantial powers to
investigate the claims, keep the subject of thercfeee from past claims interference
and subpoenaed the production of documents witlpaResr to criminal sanction any
recalcitrant person who refuses to comply withorgers®?

Miller and Pop& has noted the Commission’s limited criminal powars
punish with a maximum of 3 months imprisonment failure to produce a
subpoenaed document but this does not appear seeioough to encourage the
production of documents by a determined objectbris Ihoped that people will
cooperate not for fear of punishment, but for tlaetfthat all South Africans,
propertied and dispossessed alike have a stakkeimeéw South Africa based on
justice, reconciliation and development. The ahléwe of disorganised land
invasions provides the stimulus to make the presgstem work.

54 THE LAND CLAIMS COURT

The Land Claims Court is a specialised tribunal \getby s 22(1) of the
Restitution Act of 1994. The Court is composed pfdge, either sitting alone or with
an assessor or headed by a president of the Chthet.President of the Republic
appoints the judges after consultation and advicemfthe Judicial Service
Commissior* As a rule, judges of the Land Claims Court muspeesons of good
standing with the relevant professional legal dicalfions® Section 23(1) sets the
professional standard for appointment as a presifethe Lands Claims Court very
high. To be president, one must be “a judge ofSpreme Court” or qualified to be
an advocate or attorney who has been in practica fmumulative period of at least

%1 Farjas (Pty) Ltd v Regional Claims Commissioner KwaiZital Supra.

92Klug op cit at 402. Contrast this with the veryitied powers of the Advisory Commission on Land
Allocation under Chapter 5 of the Abolition of Ralty Based Land Measure Act. The present
Commission’s powers are acceptable because it makesdtiitation process faster.

% Miller and Pope op cit at 363.

% See s 22(3) and (4) of Act 63 of 1997.

% See s 23(1) (b) of Act 63 of 1997.
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ten years. Academics who have lectured in lawuatigersity for the same period also

qualify to be appointed president of the Court.

5.4.1 JURISDICTION OF THE COURT

The Court has the jurisdiction to hear and deteenarright to restitution to
any right to land and issues incidental theretatiSe 35 (1) of the 1997 Act is a very
important jurisdictional provision because it setdg the powers of the court when
making an order for restitutiofi.It gives the court sufficient discretion to detémen
what is just and equitable in the circumstancetheffacts placed before it. The Court
has the powers to order: for the expropriation tef tand®’ that the claimant be
granted appropriate right in alternative State f&nhthat the claimant be paid
compensatiori that the claimant be included in a State housimgl rdevelopment
schemé® or, that the claimant be granted alternative féffe

It has been rightly stated that in exercising fhissdiction, the Court must
keep the following factors in mind? These factors, which reflect the main aim of the
court, are'®®

a) the desirability for providing restitutidor dispossessed
land rights or the payment of compensation theesfor

b) thesdability of remedying past human rights abuses

C) tlregjuirement of justice and equity

d) thestrability of avoiding major social disruptions

e) anysting provision relating to the land in disputeda
f) any factor which the court may consider relatvand
consistent with the object and spirit of the canstn.

It is clear from the above that the Court has vewge jurisdiction. The
previous provision of s 33 of the 1994 Act, whidguired that the Court should
consider the feasibility of restoring land claimeg an applicant before making the
order, has been repealed by s 11(1) of the 1997 Aads, however, safe to say that

% T Roux ‘Constitutional Protection of Property arahd Reform’ (2000) Annual Survel 6.

9 See s 35 (1) (a) of the Restitution and Reform Anmertt Act 63 of 1997 hereinafter referred to as
the Act.

% See s 35 (1) (b) of the Act.

% See s 35 (1) (c) of the Act.

105ee s 35 (1) (d) of the Act.

1l gee 535 (1) () of the Act.

192y/an der Merwe & Pienaar (1994) op cit at 306.

193 pid. See also s 38 of the Act.
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the actual restoration of land can still be limitadfeasibility concerns because s 23
of the 1997 Act retains the feasibility requirem&¥t
The Court has, in spite of its wide jurisdictionptnalways dealt with

jurisdictional issues consistently. It started iofthe early case of Zulu and Others v
Van Rensburg and Othel® with the tendency to construe jurisdictional issue
liberally rather than technically. The case deaithvthe question of whether the
applicant’s complaint that the respondent had imped their stock was cognisable
by the Court such that it could make an order mmitheir stock to be released to

them. It was argued that the Court ought not wuee jurisdiction because the
applicant had not been evicted. The Court heldith®d jurisdiction on the grounds,
inter alia, that the seizure of stock was in the court’s vaawattempt to circumscribe
the applicant’s use of land.

The Court declined jurisdiction tlevelop the common law to take
account of the indigenous title of the claimantshie Alexkorcase preferring instead
to suggest that such a jurisdiction will lie in t8ape High Court. Its approach in this
respect has been correctly “criticised by Hoq whguas that there is probably no
better body than the Land Claims Court to interptes situation.*®® Such a
construction of the Court’s jurisdiction was sees @an appropriate contextual
interpretation of the boundaries of the right dftiteition.

This candidate’s understandifnglecision of the Constitutional Court in
the Alexkor case is that the LCC has substantial incidentatepe including the
power to look at events or dispossessions thatrosgtprior to the 1913 limitation
date. It was in the case noted that the Land Claosrt has implied powers to
develop the common law in matters relating to apoai title otherwise the area will
remain static and out of step with the ongoingsjmidential transformation in the
country!®” After a careful review of various statutory prdeiss bearing on the
powers of the Court, L A H38 graphically notes that:

“ the wide powers set forth.... establish the intamtof the
legislature to grant the Land Claims Court an aetikole in
interpreting the provisions of the Act using allcessary and

104 Roux (2000) loc cit.
1051996 (4) SA 1236 (LCC).
196 \yan Wyk op cit at 486.
7Hoq op cit at 427.

108 | g,
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available means , not precluding the developmentthef
common law.”

Since the coming into effect of the Act, the majoof the cases handled by the
Land Claims Court have been those relating to aati@meviews and the application
of the Land Reform (Labour Tenants) Act 1986The court has had to deal with a
substantial number of cases on the Extension olr@gcof Tenure Act 1997
(hereinafter referred to as the “Tenure Act”). Aitigh the interpretation and
application of the “Tenure Act” was not specifigatiscribed to it in the jurisdictional
provision in s 22, it could legitimately exercisgigdiction with respect to this Act.

The Tenure Act in s 1(1) makes reference to thedL&mims Court and
defines it as “the court established by s 22 of Restitution of Land Rights Act,
1994.” This seems to be an incorporation of the r€oyurisdiction by reference.
Section 17 (1) of the Tenure Act explicitly enjoiagparty in any dispute under the
Act to institute proceedings either in the magistraourt having jurisdiction over the
land or to the Land Claims Court. Under s 19(20hef Tenure Act, civil appeals from
a magistrate’s court go to the Land Claims Coune preamble of the Restitution Act
describes the objects of the Act as “measures degitp protect or advance persons”
or categories of persons disadvantaged by pasir wiigarimination.

The Security of Tenure Act 1997 provides solid ectibn for occupiers
whose occupations of property in farms were maéegsious by discriminating laws
in the past. It is here that the impact of the taumprotecting the disadvantaged is
most pronounced. In Lategan v Koopman and OfHérhe Land Claims Court set

out formidable defences available to an occupieeatened with eviction (which
often results from the worker’s loss of productixaue because of age). The Court
noted that the occupier/tenant could only be edlidtall of his/her entitlements have
been met, including the legal determination of dnsployment. The tenant’s major
line of defence was the fact that the tenant coulg be evicted if reasonable efforts
have been made to secure alternative accommodatitnim/her. It is settled that the
occupier must be given a two-month notice and péechito harvest his crops and
remove his structures on the land before eviction.

The case of MIifi v Kligenbetf concerned a review by the LCC of a

magistrate’s eviction order against the plainfifhe plaintiff also asked for an order
that he and his family be reinstated and paid caorsg#on for the demolition of their

1099 Hlatshwayo and Ano v Heif1998) (1) BCLR 123 (LCC).
1101998 (3) SA 457 (LCC).
1111999 (2) SA 647 (LCC).
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home. Although the Court held that the plaintiff teénstated there was insufficient
evidence to settle the question of compensatiodin@rily where this is the case, a
civil court will dismiss the claim or at best nonitsthe plaintiff.

While noting that the procedure was somewhat urduthua Court said that it
was permissible for it to be actively involved hetdetermination of cases before it.
The judge cited the Restitution of Land Rights Astpermitting it to conduct any part
of its proceedings on an inquisitorial basis. Theuisitorial model of proceedings,
which is a civil law approach, is different frometladversarial method, which has
traditionally been followed in South Afrida? Based on this procedure, the Court
instructed the plaintiff to provide a list of whitwould cost to rebuild his home for
consideration in a conference, which the Court Wwaghedule to decide the issue of
compensation.

The Court is required, in pursuance to s 33 (de@onscious of the need not

to grant relief that could precipitate any sociaraptions. In_Karabo and Others v
Kok and Otherd™ the Land Claims Court declined to make an ordstoring the

applicant’s right of residence because this woudgtehled to a clash between the
applicants and the new workers who had been puther residence by the
respondent. The Court opted instead to order thgoralent to pay compensation of
R20 a day to the applicants so that they couldihiva hostel. This was interestingly
an open order; hence the respondents were to cenpiaying it until the Court
ordered otherwise.

The payment of compensation as ordered in Kak'se forms an important
ingredient of the Court’s powers. Section 33 wieilgoining the court to take account
of the history of dispossession and the hardshilsexd specifically requires the court
to award compensation in s 33 (eA) and (eC). Batrtfain aim of the Restitution of
Land Act, it must be stressed is restoration opaksessed land. The principal
objective of the Act is graphically captured insg¥B (a) of the Act as follows:

“The court may order the restoration of land, a pon of land

in respect of which the claim or any other claimmade to the
claimant or award any land, a portion of a rightlend in full

or partial settlement of the claim.”

1121t had been said that such an adjectival systenrifiyhsuited to achieving that degree of
understanding essential to reconciling deep histadigadions between indigenous and settler
communities over land. See P Butt “The Mabo Casetaraftermath: Indiginous Land title in
Australia” in G E Van Mannen et al (eds) Property lawthe Threshold of the 2TenturyTilburg
MAKLU Uitgevers Anttwerpen- Apeldoorn (1996) 504rkinafter referred to as Butt.

1131998 (4) SA 1014 (LCC).
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The provision continues by giving the Court the posvto order the
expropriation of land to accomplish this objectivieerever necessary.

It has, in conclusion, to be noted thfa¢ jurisdiction of the LCC exist
alongside the minister's powers to settle claimsugh an administrative procedure.
The power to settle uncontroversial land claims iatstratively has since 1998 been
decentralized to the director general and the regitand claims commissionel¥.
Although this has led to an increase in land clas@itlements, it has been criticized
because of it's emphasise on the payment of comapiensin lieu of actual land
restoration. It is said that the payment of casséesmaquestions about the objective of
the Act and whether such payments are “really dect¥e way of fulfilling such
objective”!® There is merit in these criticisms because to rpesiple land reform
(restitution) means giving land to the landI&¥s.

55 COMPENSATION

Three different legislative provisiolt$ deal with the issue of the payment of
compensation for the expropriation of land. Sec&&(2), read with s 25(3) of the
1996 Constitution makes the expropriation of propeubject to the payment of
compensation, the amount, time and manner of tgengat which must be just and
equitable. The phrase “just and equitable” comp@msas, however, limited to cases
where there has neither been an agreement betiegraltties or a court decision on
the point-'®

What is a just and equitable compensation? Unfatip none of the three
pieces of legislation under consideration, nam#ig, interim constitution, the 1996
Constitution and the Restitution of Land Rights Astamended by Act 63 of 1997
which all make reference to this phrase directlinéel it. It was thus left to the court
to work out what the phrase means. This has prtwdre a difficult task. The views
on the definition of just and equitable compensatiave been divergent, sometimes
reflecting a bewildering array of ideological diféaces.

14 pe Villiers op cit at 59.

115 bid.

116 M Brown “Private Efforts at Reforms” in P DonerndiReform in America: Issues and Cases
Madison University of Winsconsin (1971) (eds) 243, hefter referred to as Brown.

117gSee s 28 and s 25 of the interim and final Conkgiitatrespectively make provisions for agreement
on compensation payable. Where this happens, therrsatésolved; hence there is no need for a
detailed analysis on the subject.

18\Where there is a competent court decision on compienghe matter should also be considered as
resolved, subject to either party’s right of appeal.
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Generally, compensation has been rendered in diffeiormulae in various
municipal and international instruments. Terms sashust, adequate, appropriate,
fair equitable etc. have been used to qualify corepgon. Although these formulae
are not actually arbitrary, an analysis of botleinational case law and the literature
shows that the meanings of these different formgk@not be given with absolute
certainty'® In Joubert'scase’?® the phrase was described as an unguided missile
whose meaning would depend on the idiosyncrasypairécular judge.

Against this backdrop it must be observed that wiloed “compensation”
should ordinarily not be difficult to construe. &iarily the word has a strong
connotation of equality between what is given addhtns taken away. It connotes a
fair proportionate recompense for what has beerentfkin South Africa, the
controversy has revolved around the question of thdre just and equitable
compensation should be determined with referenceéh& market value of the
expropriated land or not. It has been argued byal Schalkwyk and J van Zyl that
South African land reform process should as muchp@ssible be land market
driven? It follows from this approach that a less than keawvalue compensation is
a non-market oriented approach, which in their vieay be in conflict with the goals
of a rapid restitution of land.

A similar argument was seemingly raised in the tF@srtification®® case

where objections were taken with regards to theagihg of the compensation
provision of the 1996 Constitution. It was argubdttthe provision was in conflict
with the universally accepted fundamental rightonstitutional Principles II. The
contention was based on the view that for compemsad be just and equitable, it
must be calculated on the basis of the market vafltiee land.

The Constitutional Court, interestingly, did notede to these propositions. It
held that there are no consistent means for fotingléhe criteria for determining the
amount of compensation. Having noted the absenasivkrsally accepted criteria
for determining compensation the Court stressed éaah state, by implication, is
perfectly at liberty to determine its criteria fascertaining what is just and equitable.

119 Eiseberg op cit at 412.

120 sypra.

121 Minister of Land v SlamdieSupra.

1224 van Schalkwyk and J Van Zyl “The land marketJiman Zyl et al (eds) Agricultural land reform
in South Africa: Policies, Markets and Mechanisape Town Oxford University Press (1996) 310,
hereinafter referred to as Van Schalwyk and Van Zyé authors did, however, take account of the
peculiar land history of South Africa covering aats of the forced removal of blacks from their
ancestral land by the ancestors of the current owners.

123(1997) 2 SA 97 (CC).
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This in South Africa will mean that regard is to bad to peculiar socio-political
question of recognising that what is being paid i®rland dispossessed by the
ancestors of South Africans of European extractions

Van der Merwe et &t* have supported the conclusions of the Constitation
Court in the_First Certification cas&€hese authors acknowledged that ordinarily just

and equitable compensation should require markéievadompensation. They,
however, conceded that South Africa was peculiatabse of the inclusion of
additional factors, which needed to be taken intwoant in ascertaining the
compensation payable.

Although not so stated expressly the Constitutiddailirt’s view reflects an
inclination to grapple with the threshold questipermeating the entire scope of
constitutional jurisprudence in the new South AdricThis relates to the need to
balance competing interest in the interpretativpreach of the reform oriented
provisions of the new constitution. This candiddtewever, believes that the same
court in the FNBs casé® has rightly noted that the history of the massive
dispossession of Africans should be a primary dwration in determining the
construction of constitutional provisioffS. The objective of this balancing should, in
the opinion of this writer, be to ensure that thmited resources of the State for
acquisition of land for restitution are not dissgzh by the payment of exorbitant
compensation.

Justification for this conclusion is to be foundtfe fact that at the heart of the
land debate, both before and after the constitatisation of property, is conflict over
land*’ The primary feature of this conflict is the stramyulsion felt by millions of
black South Africans for the injustice associatathuwheir dispossession by a settler
class who have no legitimate natural claim to el

This candidate agrees with the views expressetiandebates preceding the
new constitution that compensation in terms of rearkalue was going to have
adverse consequences for the desire to build despaist apartheid state. It was

124 G van der Merwe and J M Pienaar ‘Law of Propértgluding Real Security)’ (1996) Annual
182grvey336, hereinafter referred to as Van der Merwe aeddar (1996).

Supra.
126 see page 115 of chapter 4.
127 G Budlender “Urban Land Issues in the 1980s: The \fiem Weiler's Farm” C Murray No Place
to Rest Forced Removal and the Law in South Afe@e Town Oxford University Press (eds) (1990)
300, hereinafter referred to as Budlender.
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argued?® that market value oriented compensation was irgpfate in South Africa
for a variety of factors. Such a compensation pgradspirals the cost of land
redistribution and thereby making it unlikely thlaé State will prioritise it in the face
of other pressing needs like education and heaAltlother of its weaknesses is its
stress of an adversarial system in which the beiagfi gets the land while the
expropriated landowner the compensation. The ld#etor carries with it immense
possibilities for tension and impact negatively dhe critical need for
reconciliation*?

Both the 1993 and 1996 constitutions specificadgnitified the factors which
must be taken into account in assessing compensatie 28(3) and s 25(3) (a) —(e)
respectively. Section 25(3) (a) —(e) refers todheent use of the property, the extent
of direct state investment in the acquisition aedddicial capital investment of the
property and the reason for the expropriation. iBecR5(3) of the Constitution
widens the scope by including more factors whicbusth be considered before the
determination of compensation.

It is plain from a careful analysis of s 25(3) (a)-that the idea of a just and
equitable compensation is conditioned on a polibgt tconsiders the broader
development interest of the state. Neverthelesst &mm my understanding of the
FNB case | strongly believe that there are distinctive nieatures in s 25 which
reveal that the need for redistribution to enhaaceess to land by the dispossessed
should be prioritised more than the right to congagion.

Firstly s 25(3) (b) raises the issue of the mannewhich the property was
dispossessed as a relevant factor to be considerassessing compensation. It has
been stated that where land was taken from indaldor communities and sold to
new owners at ridiculous prices, this should beaiato consideratioft’ The case
of the Mfengu dispossession in Tsitsikamma is arekent representative example of
these concerns.

These people were brutally removed in 1977 and thed was sold to white
farmers at a third of their original value. Theaeters were giving an additional 100
percent government bond under the Agricultural €r&dt 28 of 1966-*' This point
brings to the fore the critical issue of the laegacy of the property rights of the

1285 Claassens “Rural Land Struggle in the Transvadiénl980s” in C Murray and C O’ Regan No
Place to Rest: Forced Removals and the Law in Sofitba/Cape Town Oxford University Press (eds)
112%93 425-426, hereinafter referred to as Claasssens.

Ibid.
130y/an der Merwe and Pienaar (1996) op cit at 336.
131 Claassens op cit at 424.
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present landowners and remains a profoundly vegimestion with a potential to
destabilise the restitution and redistribution nsobms if not handled with
sensitivity. Section 25(3) (e) which expressly etathat the manner of acquisition be
taken into account must be understood in the bfkthat has been contended above.

Secondly, whereas under s 28 of the 1993 constituinly the current use of
the property was to be considered in determinist)gind equitable compensation, by
s 25(3) (a) and (b) both the past and current disheo property are factors to be
considered. Chaskalson and LeWisas well as Van der Merwe and Pienaar stressed
the relevance of this factor by observing thatkbeping of land idle for speculative
purposes must bear on the assessment of compen$atibhe relevance of this
contention may be seen from an observation of koidings in South Africa, which
reveal that huge acreages of land have been farmmesometimes for use as private
game or recreational reserves in the face of masandlessness.

This phrase puts a substantial discretion in threlb@f the State in the course
of determining when compensation is just and eflgtdt may, for instance, decide
to introduce the use of bonds for the payment ohmensation and this could be
considered as a manner of payment for purposdsegprovision. This is arguably a
positive element, because it reduces immediatendiah pressure on State resources
and has a potential for facilitating the restitotjorocess.

The third new constitutional factor which deternsiriee assessment of when
compensation is considered just and equitable & phrase “the amount of
compensation and the time and manner of payment’ mus 25(3). It has been stated
that this now means that the amount of compensatio® time and manner of
payment are matters, which must be considered. iBhia sharp contrast to the
provisions of s 28 of the interim constitution wiémited the factors to be taken into
account only to the quantum of compensatitn.

In view of the historical injustice of the past dandistribution, the
consideration of the history of acquisition as vaslthe use to which the land is put

132 M Chaskalson and C Lewis “Property” in Constitutibinaw of South Africakenwyn Juta and Co
(1996) para 31-24, hereinafter referred to as Chseskalnd Lewis.

133van der Merwe and Pienaar (1996) op cit at 33@cBtural communities invariably received either
grossly inadequate compensation or none at all @r kind expropriated by the minority government.
Various reasons accounted for this, including, as Jaldins said, the idea that Africans were
“foreigners” who must not send their claims to Prietofhe Coloured did not fare any better either
because the compensation paid for the expropriafitied properties under Group Areas Acts was
always insufficient to purchase new ones from whitel Ispeculators who, because of their insider
knowledge, benefited from the forced removal schemms VSJaichand Restitution of Land Rights
The Forced Removal Schemes: A Workbdokanesburg Res Patria (1997) 18-19.

134 van der Merwe and Pienaar (1996) op cit at 338.




are the most critical factors in the determinatidrjust and equitable compensation.
This view is correct because it results in calentatompensation in a manner which
will avoid “windfalls for the landowners and malksantl more affordable for purpose
of land reform.**® The state has, however, been reluctant to exfiitapproach,
preferring instead the willing seller and willingiyer option which is predicated
predominantly on market -related prices with itsgmtial for inflated compensation.
This philosophy seemingly accounts for the Landir@$aCourt’s holding in
Farmer Highland Residents in Re Ash v Departmetaoid Affairs*° that in matters
of compensation for expropriation market value waly the starting point. The Court

stated that the factors contained in s 25(3) caoelduce or increase the actual
compensation. This decision is unfortunate andatiojeable because of the tendency
by the Court to award more rather than less thé&etamlue compensatidfi’

The Land Claims Court appears to be giving comfigctsignals, although
generally suggesting a liberal interpretative dicet This is unfortunately contrary to

the Constitutional Court’s clear and categoricaipon in the First Certificatiosase.

In Ex Parte S. Duksh and R.T Dulabifithe Court, in a preliminary application held
that compensation should be given a broad and geseénterpretation. It reasoned
that this interpretative course is imperative beeaof the requirements of equity and
justice. It is difficult to speculate on what broad generous means in the context of
the ruling since the substantive issue of compé@rsatas not decided. It is, however,
likely to imply a handsome payment which technicalbuld be higher than market
value. This conclusion appears compelling because dpplicants sought the
substantive compensation after they had repurchthseproperty themselves.

The same Court curiously took an entirely differapproach on the issue of
compensation which must always be read in the gordkthe just and equitable

qualification. It held in Ex Parte Elandskloof Vergging®® that it was not its role to
investigate the validity of the claim or the reasioleness of the settlement. This is a
startling preposition because it seemingly turresdburt into an institution meant to

135 E Lahiff and S Rugege A critical assessment of ladisgbution policy in the light of the
Grootboomjugdment (2002) 6 Law, Democracy and Developn28&@.

1362000 (2) All SA 26 (LCC).

137 ahiff and Rugege op cit at 283. See also Farnidr@emmunity Property Trust Ire1999 (1) SA
936 (LCC). Contrast with Khumoho & Others v Potgietind Other000 (2) All SA 406 (LCC)
where the Land Claims Court revised agreed value cosaien downward because of the history of
the acquisition of the land.

138(1997) (4) SA 1108 (LCC).

139(1999) (1) SA 176 (LCC).
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rubber stamp the Claims Commissioner’s view ondsswhich are within the LCC’s
jurisdiction.

In the case under reference, the Court acceded twmapensation of
R3,950,000,00 without any reference as to how whds arrived at. This cannot be
right or justified on the basis of the mutual sstient of the parties. Section 25(3)
places an onerous responsibility on the court ttsttae compensation in a manner
reflecting a balance between the interest of thadsscted and that of the public at
large. Where compensation is paid from limitedestasources it is indefensible for a
court to assume this type of hands off approacteutite guise that it reflects the
parties’ agreement.

The Land Claims Court moved further on this partewht boldly took a
position which is in conflict with the ConstitutiahCourt’s interpretative directive in
the First Certification casi Ex Parte Farmerfield Communal Property Trd3tt

held that compensation must be worked out accorttingarket value at a specific
date. It concluded that the date should be the afatee actual expropriation noting
that the assessment should not be done subsequdentfgar of the potential for
change of market value with time.

The Land Claims Court’s interpretation of just aglitable compensation is
regrettably flawed®* Quite apart from the Constitutional Court's dieet just and
equitable compensation has even from a comparkweerspective has not always
been synonymous with full or market value compéasatNtusi Mbodla*? relying
on Grace Br. (Pty) Ltd v The Commonweéfthand Nehingaloo (Pty) Ltd The

Commonwealtf}** demonstrates that just compensation is determinidreference

to fairness in view of the interest of the partéewl that of the public. According to
him, this demands a careful consideration on a-bgssase basis.

Even from an analytical perspective scholars doseem to have expressed
consistent opinions on what just and equitable @arsation entails either. Mostéft,
for instance, assumes that compensation paid pursuahe Expropriation Act 63 of
1975 qualifies as just and equitable compensatidhe present dispensation. He sees

140 gypra. Here the court used the services of surseégascertain the market value of property.

141 5uch an interpretation will mean that both urbad airal poor non-whites most of whom are
victims of apartheid land policies may, technicallg,rbquired to contribute through direct or indirect
taxation to the budgetary appropriations to suph&fpayment of compensation. This is definitely
unjust.

142N Mbodla ‘Compensation for pecuniary takings: Makiense out of nonsense’ (2001)16 SA
Public Law430.

143(1946) 72 CLR 2609.

144(1948) 75 CLR 495.

145H Moster * Land Restitution, Social Justice and Depeient in South Africa (2002) 119 SAK11.

15¢



just and equitable compensation as reflectingragiad pro quopayment for the land
expropriated. Miller and Pop¥® suggest that market value should be the point of
departure in the assessment of a just and equitabiensation. They noted that the
compensation could then be adjusted either upwardlavnward as the facts
determine. Their argument that compensation, inrthecould even be above market
value was based on the approach adopted in jutialéclike Germany, Sweden, The
United Kingdom, Ireland, Australia and Japan.

A similar preference for a higher than market vakmmpensation was
articulated by M Chaslkalson although the authso ahade reference to the less than
market value approacfi’ Beginning from a premise that the expropriatiGige will
make provision for quantifying “just and equitableémpensation, they argue that
where this happen, the court would be bound t@folkuch assessment if it is higher
than that calculated under s 25(3). This contenigomationalised on grounds that
though s 25 (3) is couched in imperative termsa dsll of rights it sets minimum
standards. They note that it is always open tdStiage to extend more protection than
those prescribed in a bill of rights and suggeat thmay be in the public interest to
pay greater than market value compensation in ¢ixcep cases?® They did not
make any reference to the impact of a more thankehavalue compensation
preference on State resources and how this magt dlffe delivery of restitution to the
previously dispossessed. Nor did they address gheeithat access through the
restitution process is a human right that shouldoegpotentially impaired by the cost
of compensation.

Badenhorst, Pienaar and Mostert's make referentieet&xpropriation Act of
1975 as providing guidance for the calculationustt jand equitable compensatigh.
These scholars contend that on the interpretatiaiheo Expropriation Act of 1975,
compensation should reflect market value plus tiiead financial loss caused by the
expropriation. They also observed that interest soidtium might also be added.
They nevertheless pointed out that s 25 (3) ofli®@6 Constitution has introduced
new factors and thus have changed the basis faralbalation of compensatidn’

This candidate is with respect, uncomfortable witie calculation of
compensation on the bases of the ExpropriationofAd975. The Act is an apartheid

146 Miller and Pope op cit at 302.

147 Chaslkalson and Lewis at paragraph 31-23.

148 |bid. They, however, observe that compensation shiepend on the benefit that accrues to the
state and therefore hence what is essential is ntaghdo the owner. See paragraph 31-24.

149 Badenhorst et al op cit at 103.

150 |bid at 105.
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era legislation that did not contemplate the spifithe new property regime of post
independent South Africa. This spirit (in the opmiof this candidate) makes the
restoration of dispossessed land the major peligpect the present property
dispensation in ways that could not have been éaredy the Expropriation Act. The
Constitutional Court pointed at the correct direaton the issue of compensation in
the First Certificationcase already alluded to above. This case mustdepted as

reflecting the new property law spirit, which oudbthave a profound influence on
the matter of the assessment of compensation.

It is profoundly disturbing that the Constitution@burt’'s views have been
largely ignored in practice. The High Court appeeggrettably, to have favoured the
definition of a just and equitable compensatiordatermined by the Expropriation
Act in Mooikloof Estate (EAMS) BPK v Premier Guagen® The latter Court held
that compensation should be ascertained with regard 12 of the Expropriation Act

63 of 1975. Under this provision, compensation &hoeflect the value or price that
the land would have obtained if sold in the opemketaby a willing seller to a willing
buyer. The Act technically permits compensationnude an additional amount to
make good any financial loss caused in the process.

Even assuming that compensation based on the Eigtiop Act of 1975 is
correct, the_Mooikloof Estatease will still not be an appropriate guidance in

ascertaining just and equitable compensation. Mpeogriation of land for a road
upon which this case is based cannot be equatdd expropriation of land for
restitution or redistribution. The latter objectiweith which s 25 of the 1996
Constitution is concerned weighs much more than dbwestruction of a road to
provide access to a few privileged pedffe.

It is contended that Corbett C J's decision in Bawind Another v

Pietmermaritzburgburg City Countif rejecting the view that account should be

taken of the land’s potential for future developmemd other possible uses in
assessing compensation under s 12(1) (a) (11)eoE¥propriation Act is persuasive

1512000 (3) SA 463 (T). In an earlier decision inarte Elandskloof Verenigin§upra the Court took
an expansive view of just and equitable compensaitiatie former it was held that it is not the court’s
role to investigate the fairness of compensationenihilthe latter it was stated that compensation was
to be according to market value at a specific deltese cases may, however, be understood in the
context in which they were given. The Court wathat early stage still getting to terms with the
enormity of the post apartheid property changes.

152 The High Courts have a pro compensation view andi tieisist on the award of compensation at
the slightest interference with land rights. Theyiaotined to award compensation when public
servitudes are acquired even where legislation isategorical on the point. See Cheadle et al (eds)
South African Constitutional Law: The Bills of RigBurban Butterworth (2002) 435.

1531989 (3) SA 765 (A).
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authority for the above views. This is so becaukkoagh this candidate has
expressed reservation on the reliance on the Exptamm Act, it is yet to be

repealed® Besides, the judge’s reasoning that more than ehadue compensation
is unreasonable, speculative and unrealistic app#gectively unassailable.

Such a view of compensation is unsound for thetihdil reason of blurring
the distinction between it and the private law @pioof damages. This distinction is
important. In damages, the idea is to undo thelre$an unlawful act. This requires
the court to assess damages with a view to puthiagvictim in the position he/she
would have been had the unlawful act not takenepldtis has a strong moral ring
and in practice involves the award of full damagééch traditionally include loss of
income and profit. Compensation for expropriatisrin contrast different because it
takes into account the public interest elementkéruse of property.

Compensation is conceptually therefore not meamtltp redress a wrong or
repay all possible losses. It is meant to replaeeobject with its value simplicitér®
In point of fact this distinction is of particulaesonance in South Africa because of
the perceived illegitimacy of the title of the majp of white landholders whose
property may be required for expropriation. Thiswiof compensation is reasonable
because of its potential to strengthen the ineldtabeed for post apartheid
redistribution of land and wealtf®

The idea of conditioning the assessment of compemsavith the aims of
redistribution is widespread. It determined theidbder the assessment of just
compensation under the Fifth Amendment of the Aaoagri Constitution. The
American Supreme Court had, in large measure, adoph approach, which is
concerned more with the aim of redistribution aesslwith the issue of the relative
inviolability of private property>’ This would seem to be in conformity with the
prevalent post revolutionary view and the origiohiective of the drafters of the

%4 See page 158.

155D Kleyn ‘The Constitutional Protection of Properfy Comparison of the German and the South
Africa Approach’ (1996) 11 SA Public La#A2.

16 Compensation for victims of dispossession in lieu oféiséoration of the actual land may be based
on the market value criteria. This is justified becafdste legitimacy factor in the titles of the nasve
who are the undisputed owners of lands in the cgdrdm time immemorial. The writer is of the view
that it should be both unjust and inequitable tatttkis specie of claimants in the same way with white
landowners who simply took what did not in truth bgldo them.

57 R Bauman ‘Property rights in the Canadian constitaicontext’ (1992) 8 SJHB8. Contrast with
cases indicating a heightened protection of propertessitating the payment of compensation. e.g.
Keystone Bituminous Cool Association v De Benedidtdg SCT 1232 (1987). See Bauman loc cit.
See also the view that in the US compensation estitle exppropree to the payment of prompt
adequate and effective compensation which is intexgri® mean the full value of the property. See
Eisenberg op cit at 415.
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American Constitution. It may, in this respect, jpainted out that the US in the
immediate post revolutionary years did not haveegadrds in the Constitution
against uncompensated takings of property from apeiv persons by the
government>®

There is a consensus among nations that compemsagquires a
consideration of all the relevant factors. Suchapproach has increasingly led to a
less than market value criteria in the determimatdd compensation both among

nations and at international 1a&W. In INA Corporation v Irait® it was stated that

appropriate compensation is now the correct stahalad this was interpreted to mean
a discount from the market value. The arbitratotthis case noted that there was
widespread international practice of the refusabdquate appropriate compensation
with full compensation. Indeed the tendency foromiety coming out of major
upheavals like Japan did after the Second World ¢/ pay less than market value
for land expropriated for land reform purpo$®s.

The less than market value compensation may betséé contained in the
United Nations resolution 1803 of 1963 which prdserfor the payment of
appropriate compensation. Although there have leadlicting views on what this

standard entails, it is safe to rely on its deiimitin the INA Corporatiotf? case
herein. Eisenberg supports this view when he daéd &ppropriate compensation
might denote partial compensatithi.

Compensation can, in the peculiar context of Sd\ftican land history be
loosely classified into compensation paid for exypiation and that paid in lieu of the
restoration of land. The present discussion hatasdeen based on the former. It
seems apt to deal with the latter in order to gealanced view of the post-apartheid
property dispensation. A correct view of the reation of the right in land is
important as it throws light on the present wrigepreference of a less than market
value assessment of compensation.

Section 2(2) of the Restitution Act precludes aeyspn who had received a
just and equitable compensation at the time ofadispssion from claiming restitution
under the Act. In order to determine whether thés weceived, the court is expected
to have regard to the factors set out in s 25(3h@f1996 Constitution. This criterion

138 Bauman loc cit.

159 Eisenberg op cit at 417.

1608 Iran-USCTR 373 (1965). See also Eisenberg o dit 2
161 Eisenberg loc cit.

12 gypra

183 Eisenberg op cit at 418.
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is different from that in s 33 of the RestitutiotAalthough some of them overlap. It
is thought that s 33 of the Restitution Act ougbtlte the basis for assessing
compensation payable for persons who cannot géet |tre restored to them under
the Act. The Land Claims Court seemingly optedtfos approach in Hermanus v
Department of Land®*

The applicant claimed compensation instead of ragtm for the sale of his
property which had been a place declared as a \ah#i@. He called evidence of the
traumatic psychological impact of the dispossessieiuding the death of his wife
from mental trauma. The court rightly held that #h&sessment of compensation
should in cases of this nature include non-findnlbas such as that which the
applicant and his family had been exposed to. Wasth observing that a distinction
was drawn between these forms of compensationthathprescribed under s 25(3) of
the Constitution. In stressing the need to incaf®rthis extra compensation
Gildenhuy J stated that this was dictated by tidénary principles of justice. This
ordinary demand of justice includes not just théugaof the land, but also the
emotional distress of the event itself. It mayfaot, be possible that the court did not
have the generalised deeply traumatic psychologitatts of the forced removals of
blacks in mind.

55.1 COMPARATIVE LAW ON COMPENSATION (INDIA)

Although the scope of this research does not cqpitam a full-blown
comparative study, it is for reasons stated belowp@sed to compare the judicial
determination of a just and equitable compensatiorSouth Africa with what
obtained in India. The choice of India is not adry. Firstly, the Indian constitutional
property regime is like that of South Africa comgarely nascent vis-a-vis those of
Germany, the United Kingdom, and the United StatesMoreover, it is thought that
India shares significant similarities with Southriéé. At independence, the Indian
society was characterised by deep social ineqt&lityith a large oppressed majority
deprived of land, while a privileged few had apprai@d much of the country’s land.

Another significant factor for the choice of India a basis for a comparative
analysis lies in the similarities in both countripsgoperty provisions at independence.
Article 31(1) and (11) of the Indian Independencensitution permitted the

164(2000) 4 ALL SA 499 (LCC).

1855 S Sharma “Property in Indian Law” in G E van Memet al (eds) Property Law on the Threshold
of the 2" CenturyTilburg MAKLU Uitgevers Antwerpen- Apeldoorrn (169347, hereinafter

referred to as Sharma.
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deprivation of property with the authority of lawrfa public purpose subject to the
payment of just compensatid®f. The compensation provision in s 25(2) has a sigiki
resemblance to the above Indian provision.

At the core of the Indian constitutional provisiaras the land philosophy
expounded by leaders like Mahatma Gandhi. He idighat land should be
surrendered for distribution to needy pedleThis feature of Indian property law
history is relevant because it reflects the Sodtican land history in many important
respects. Some of the Indian constitutional amemdsnihat sparked a controversial
clash between parliament and the judiciary werenidéd to protect land reform
laws'®® from challenges most of which were over the scopeompensation. This
makes Indian law on the point a rich source of camagve law for other
commonwealth countrie§?

It has to be stressed here that recent precedemt fine United States of
America will not altogether be appropriate in a#sgs South Africa chart a sensitive
property law course with regards to compensatioreipropriated land. The reason
for this conclusion is the distinctive anti-peogpéature of property in the United
States.’” Those who won the contest over the new Republie \wee-occupied with
the protection of private property. The federaligtsre focused on the idea that
property rights had to be protected from demociaticslatures. It was thus inevitable
that the American Constitution was formulated iprizate property centred fashion.
Nedelsky captures the pre-eminence given to proplens’’*

“The original focus on property placed inequality the center
of American constitutionalism. For the framers, frtection
of property meant the protection of unequal propexhd thus
the insulation of both property and inequality fratemocratic
transformation.... It also meant that the illegitingacof
redistribution defined the legitimate scope of ttate. The
inherent vulnerability of all individual rights bame

185 |bid.
167 bid.
8 The Ninth Schedule to the Forth Amendment of théam@onstitution listed 13 land reform laws
that were immuned from challenges under fundamemflalsi See Allen op cit at 50.
89T Allen The Right to Property in Commonwealth Casitons Cambridge Cambridge University
Press (2000) 54.
170 3 Nedelsky “Should Property be constitutionalised@lAtional and comparative approach” in G E
van Maneen et al Property Law on the Thresholth@ff' CenturyTilburg MAKLU Uitgevers
ﬁ?t\t/)vzrpen- Apeldoorn (eds) (1996) 2, hereinaftéemed to as Nedelsky.

Ibid.
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transformed into a fear of the people as a thremign
propertyless mass whose powers must be contained.”

A constitutional framework that was designed tot@ecba propertied minority
from a “propertyless mass” appears to be diamdiyiapposed to the ideals that
informed the constitutionalistion of property inulo Africa. Compensation for the
expropriation of land in South Africa had, as it§estive, the country’s commitment
to facilitating access to land by the propertylesgority who were dispossessed of
land. American constitutional property is histoligantithetical to this ideal.

J Nedelsky further argues that the judiciary tipgkd balance further in
favour of the protection of property against a pered threat from the people. She
noted that the establishment of judicial reviewlddoe considered the culmination
and consolidation of federalist conceptitfisn property. It is thus necessary to be
very circumspect when reviewing the United Stapeecedent dealing with important
property law notions.

The question of the adequacy of compensation wafottus of a destabilising
controversy between the executive supported byetjislature and the judiciar§’ in
India. By article 31(2) of the Indian Constitutiothhe expropriation of property is
subject to the payment of a just and fair compeémsafhe Indian courts defined a
just and fair compensation (which is similar totjaad equitable compensation under
s 25) as market value of the property taken onedgmnt money value of the property
taken™

But the Indian government was reluctant or unwgllito pay market value
especially for expropriated land. It instead introed the Constitution First
Amendment Act, 1951 to accomplish its designs. Titet Indian Prime Minister
Pandit Jawahar Nehru rationalised his unwillingnesgay full compensation for
expropriated property including land on groundsilsimto those in South African
land reform justifications. He contended that fulmpensation could not be given for
two reasons, namely, the meagre resources of #te &bd the State’s aim of creating
a new social order whenater alia, economic disparity should d&

The First Amendment was challenged_in The Stat@ib&r v Kameshwar

Sing'”® The Indian Supreme Court did not hesitate toritesdts policy of taking of

172 Nedelsky op cit at 7.
3 Sharma op cit at 349.
174 pid.

175 |bid.

76 AIR 1952 SC 252.
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the whole and returning of half as introducing rthkenfiscation of property. The
Court declared it as amounting to a disguised framdhe Constitution “no matter
whatever specious form it may be clothéd.”

Reacting to the Court’s judgment, the legislativekt a drastic decision
to introduce the Fourth Amendment Act of 1955 whsainply ousted the jurisdiction
of the courts from enquiring into the adequacy threovise of compensation. This
approach characterised a change of emphasis bedteature. Sharnt& describes
this legislation as socialist in content becausepribritised the need for post
independence reconstruction more than the righetpaid full money equivalent for
expropriated property. Unfortunately for the legiale, the Supreme Court did not
allow it to amend the Constitution to attain its jemtive. The Court in
Karimbilhukoman v State of KardiGreiterated its position that no law may infringe

the fundamental rights to property, not even whteconstituted an attempt to give
effect to goals set out in the directive princippéshe same Constitution.

However, it has been shown that the Court did nosistently apply this view
of the status of fundamental rights and its dension this area were difficult to
reconcile®® For example, in Shankari Drasad Singh Deo v Umimtia™®* the Court

rejected challenges to legislations providing fog expropriation of land for reform
purposes, even though these were in conflict wighfindamental right to properts?

The legislature’s intention to achieve a less tmanket value definition of just
compensation was partially successful when it imioely shifted the emphasis from
compensation to the payment of an amount for takirgate property in the 25
Amendment. The Supreme Court held that the amoesd mot necessarily be market
value compensatiof??

The present position on compensation in India @srirom the legislature’s
apparent victory in successfully enacting thé" dmendment“and the Supreme
Court’s positive approach to the creation of comgeiconditions for the attainment of
socio-economic rights such as accessing land adicating poverty. In Woman Rao

Y7 Sharma op cit 349.

8 Sharma op cit at 350.

9 AIR 1962 SA 732.

180 perre de Vos ‘The economic and social rights oficeit and South Africa’s
transitional constitution’ (1995) SA Public La@33 - 259.

181 AIR 38 1951 SC 458.

2 De Vos op cit at 87.

183 See Keshvanand Bharti v State of KaralR 1973 SC 1461.

184 Sharma op cit at 350.




85

v Union of India'®® the Court stressed the need to create socio-edommmditions in

which there can be social and political justice freryone. It condemned as
unacceptable a situation (akin to what obtains autls Africa) where many are
steeped in poverty and destitutifilt is submitted that there are good reasons why
South African law on the assessment of compensatianild not follow the Indian
example, particularly as the mode of the acquisitibprivate property by the present
owners was largely unconscionable.

56 ACCESS THROUGH LAND REDISTRIBUTION AND TENURE
REFORMS
5.6.1 LAND REDISTRIBUTION

The land redistribution policy received final candional expression in s
25(4) (a) and s 25(5) of the 1996 Constitution.lBatovisions view the redistribution
policy as relating to the creation of conditionattiwill enable citizens to gain access
to land on an equitable basis. These provisionxifise the implementation and
promotion of an equitable, effective and succegsfagramme of transformation and
land refornm-®’

The land redistribution programme was conceivedaasery broad land
reform. To this extent, it was a response to thedewand more complex land holding
imbalance dating back to colonial occupation. Heds a recognition that the
dispossession of indigenous inhabitants duringthenial period caused a deeply felt
sense of injustice and a strong demand for redsdssh couldn’'t be satisfactorily
dealt with by the restitution process. It was netamt to be a direct response to land
dispossession and for this reason falls outsidec¢bpe of this thesis.

One has to however observe briefly that of the ethespects of post
independence land structure viz restitution, reithistion and tenure reform it is the
redistribution scheme which is perceived as givirggter effect to s 25(5) of the

Constitution'®® This is because it places a direct obligation lo@ $tate to create

18 The Supreme Court decision_in Golak Nath v StafeurfjabAIR 68 (1981) SA 271 which deals
with the 17" Amendment has been interpreted differently by twoeetsal writers. Sharma notes that it
abridged property rights but credit it for validagiall amendments up to the™@mendment. De Vos

on the other hand regards it as shaking the legapalitctal world in India by declaring that the
fundamental right to property was sacrosanct. Omjtlestion of compensation and the realisation of
socio-economic rights, this decision could be consttodavour less than market value or equal value
for expropriated property depending on which sidéhefSharma /De Vos view one holds. See De Vos
osp cit at 232-233. See also Sharma op cit at 181-182

1% |bid. See also De Vos op cit at 233.

84/7an der Walt (1999) op cit at 342.

188 |_ahiff op cit at 292.
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reasonable conditions to improve access to larnthofgh the constitution did not and
indeed could not have indicated the precise detdilshat this reasonable condition
entail, a fair idea of what they may be is derivien the Government White Paper
on land Reform. The White Paper, said Lahiff 8%k broadly in line with s 25(5)
and sets out the aim, intended beneficiaries amd ekpected benefits of the
redistribution scheme. It states tHd$:
“The purpose of the land redistribution programnseto provide
the poor with access to land for residential andductive uses
in order to improve their income and quality ofelif The
programme aims to assist the poor, labour tendatsy workers,
women as well as emergent farmers. Redistributine reform
will be largely based on wiling buyer willing seil
arrangements. Government will assist in the purehafsland but
will in general not be buyer or owner. Rather, itlwnake land
acquisition grants available and will support anthance the
required planning process. In many cases, comnagitire
expected to pool their resources to negotiate, lang jointly
hold under a formal title deed. Opportunities atecaoffered for
individuals to access the grant for land acquisitio
The objective of facilitating access to land foe thoor including labour
workers, farm workers, women and emergent farmeosvs that the programme is
essentially a response to the incidents of colpnigbartheid and current
dispossessions. The land redistribution schemeingléo labour tenants and farm
workers is therefore partially relevant to thise@sh because it assist these categories

of persons who meet the relevant criteria to gagess to land.

5.6.2 LABOUR TENANCY

The tenure reforms introduced in the new constingl dispensation have
been dealt with in terms of the categories of pessaddressed by the reforms in the
legislations. When approached from this perspective promulgation of the Land
Reform (Labour Tenants) Act 3 of 1996 was meanaddress the plight of labour
tenants. The position of farm workers and othefigdi on land not registered in their

189 pid.
190 i,



name was taken up by the Extension of Securityefufe Act 62 of 1997" and the
Prevention of lllegal Eviction From Unlawful Occujman of Land Act No of 1988.

Labour tenancy is a resilient form of land holdwmigich in the peculiar case of
South Africa emerged after the European conquestieindigenous peoples of the
country. A labour tenant is a black person, whowant of his own land offers his/her
labour (often including those of his dependantsa twhite farmer in exchange for a
place to live and land to plough or graze sttéihis was especially beneficial to the
white landowner as it permitted him to exploit fhed without having to exert any
labour. In some instances, it allowed the landowoelive in ease in urban areas
while black workers put the land into productives e his behalf. Because labour
tenancy was a direct consequence of land dispaseesthe practice was as
widespread as the dispossession that caus#d it.

Section 25(6) of the 1996 Constitution creategghtrto a secure tenure for
persons or communities whose interest in landegdlly insecure as a result of past
racially discriminatory laws or practices.” The temt of this right is determined by
an act of parliament, subject to the constitutiomgbectation that such reformatory
acts should lead “either to tenure which is lega#igure or to comparable redre$$.”
This situates the measures adopted to enhancdtgeamual upgrade the occupational
interest of labour tenant and farm workers wittia &mbit of this thesis.

The study, however, excludes measurdisisnpart of property law that do not
have any direct link to dispossession on the bafsiacially discriminatory laws and
practices occurring from the 19 June 1913. Therdnesefore no reference to such
matters e.g. the protection offered by ExtensioS@cturity of Tenure Act 62 of 1997
and the Prevention of lllegal Eviction From UnlaWfccupation of Land Act No of
1988'%°

191 3 M Pienaar ‘Labour Tenancy: Recent Developmefise Law'(1998) 8 Stellenbosch Law
Review428, hereinafter referred to as Pienaar (1998).

192 pienaar (1998) op cit at 424.

1 Labour tenancy, though classified as a form of Afi¢enure in white South Africa, is not natural
to Africans in the sense that it does not have itssrimotraditional customary practice. Blacks accepted
it because they had nowhere else to go after theiefioremoval from their land. It was through it that
they kept hope alive since it allowed them to mamniontinued links with their ancestral lands.
Although initially beneficial to European farmers,was subsequently to come under very strident
attacks by successive apartheid regimes. It howeverageadnto survive until the democratic
transformation resulting in the enactment of therimteand 1996 constitutions. See Budlender and
Lasky op cit at 170. See also Horthon op cit at 105.

19 see s 25(6) of the Constitution.

1%The scope of the application of these Acts is suffibjeexpansive to cover a wide range of people
with insecure residence rights on land. Roux makepgobint that ESTA extends protection to common
law leases that also satisfy the definition of occujiex 1(1) of the Act. PIE is seemingly enacted to
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Pursuant to this constitutional mandate, the padiat passed various land
legislations to reform the system of land tenuree Tand Reform (Labour Tenants)
Act 3 of 1996 as amended primarily protects lakteaants from arbitrary evictions.
In the White Paper on Land Refaifhit was stated that the Act has a two-fold
objective. Besides being anti eviction, the Acbatsade provision for the acquisition
of land by existing labour tenants through the I8ettnt/Land Acquisition Grant
scheme. Section 5 read together with sections 7L.arad the Act strongly protects the
tenant from arbitrary evictions. This is becaudestatogether they require that a
tenant may only be evicted by the order of the L&ims Court and only in certain
circumstance$?’

Although the Land Claims Court conceded_in Zwandbuyané® that it
does not have automatic review jurisdiction ovedeos of eviction granted against

labour tenants, the protection provided to thenmenéeless remains commendable. T
Roux®® citing Thukela Wildlife CC v Mvelas&® stated that the Court has
jurisdiction in terms of s 30(1) of the Labour Tah#ct read together with s 22(1)

(CC) of the Restitution Act to determine if a labeenant’s right to occupy land has
been validly terminated. This right is unaffectgdtbe fact that the tenant was at the
time of the institution of the proceeding not adabtenant. Generally, under s 13(1A)
(b)) of the Labour Tenant Act, a magistrate shomtd proceed with a case for

eviction when the tenant has applied for a grarthefland in terms of s 16(1) of the

Labour Tenant Act. Once a respondent in a claimefoction makes a prima-facie

case that he/she is a labour tenant, the matteldvib@utransferred to the Land Claims
Court?**

An important feature of the Act is fauim section 26 under which labour
tenants who meet the legislative qualifications nagply for award of land or
particular land right and financial assistaA®.This provision is essentially
restorative in content. Thus under section 16 &))(i§) of the Act labour tenants

could apply for the land they or their predecessedmd occupied as tenants for 5

deal with land invaders who appear to have becantklened since after the democratic
transformation. See Roux (2000) op cit at 410.

1% See note 30 chapter 4.

197 Such an order of eviction must be in terms of the Act

1982000 (3) SA 1006 (LCC).

199 Roux (2000) op cit at 419.

2009000 (4) SA 231(LCC).

201 joseph Bayenes Board of Administration v Dlana@D0) (4) SA 324 (LCC). See also Roux
g2000) loc cit.

92 See also Van der Merwe and Pienaar (1996) op 86@&
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years prior to the commencement of the Act if tineyl been illegally deprived of
them.

To qualify for both the grant and the anti-evictipnotection, one has to
establish that he/she is a labour tenant or higbsociate. This has made the question
of who is a labour tenant crucial. The courts hagebeen consistent in construing
the provision of s 1(a) (b) and (c) of the Labowen@nt's Act which defines the
phrase. There are two broad trends in the inteapoet of the provision under
reference. The first takes a restrictive view @ tefinition of a labour tenant while
the second is comparatively liberal.

The ambitious objective of the Labour Tenants Aaswnfortunately capable
of being frustrated by a restrictive definition aflabour tenant. Olivier J A held in
Nglobo v Salimba CCMgcobo v Van Rensbut® that all three paragraphs of s 1 of

the Act must be fulfilled before a person will gialas a labour tenant. This
conjunctive approach puts a debilitating burderapplicant£®* In taking this view,
Olivier J.A rejected the alternative and less cursbme disjunctive approach. The
justification for adopting this technical approaghs according to the judge based on
giving the words “and” and “or” as used in sl theidinary meaning. While
acknowledging that the legislature may not haverided the result in the Ngcobo
case, he insisted on the preference of his intefioe contending that in principle,
this was right except where the results would Haigrunjust or absuréf®

With respect, Olivier was not altogether correat. ifisist on the conjunctive
approach was contrary to the spirit animating thet And the post independence
constitutional dispensation of the country. Therismf this Act lies in creating a
tenancy regime which will eliminate tenure inseguand the indiscriminate evictions
of the past. It is indeed absurd and unfair forjtiige to recognise the “sheer number
of cases that have come before the courts sincA¢h&® and yet deliberately opt
for an interpretation that will defeat the purpagehe Act by shutting out potential
beneficiaries. Were Olivier to be sensitive to ltiistorical sensibilities of the country

203(1999) 8 BCLR 855 (SCA).

24 often, it is easy to prove that the person livebas a right to live on the farm (paragraph a) thiadl the
person works for the owner of the farm in returndtazing or cropping rights on the farm (paragrbjph
The third requirement has consistently proved npooblematic. This is because (paragraph c) contaias
requirements to wit proof that the applicant’s paseor grandparents had lived on the farm and gesse
cropping or grazing rights.

L Du Plessis_Re Interpretation of Statubeirban Butterworths (2002) 563. This alternative
approach lessens the burden of proof on an appliematuise it limits the definition of a labour tenant
to the proof of either paragraphs (a) and (b) oa(e) (c).

208 Du Plessis op cit at 536.
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and the actual realities of the majority of foraednovals, he definitely would have
adopted an access facilitating interpretafign.

There has been a noticeable shift away from anessccrestricting
interpretation of labour tenancy in more recentesadt is apparent from both the
tenor of these decisions and the academic commoentiseni®® that the courts opted
for a more liberal construction of labour tenariElje first case, Klopper v MkhiZ8°

was heard in 1997 and involved an application leyapplicant, the owner of a farm
in which the respondents lived. The applicant whd terminated the farm services of
the respondents sought an order of court evictirgnmt (15 persons in all) and a
declaration that they were not labour tenants disietk by s 1(X11). The applicant
relied heavily on the interpretation of labour tecya in Mahlangu’sand_Zulucases

for the contention that respondents were not labenants

Galgut J doubted the soundness of the cases oin@picants’ contentions
were predicated. He expressed the view that Mablarmmgse was wrongly construed.
He disputed the contention by the applicant thas ttese held that the three
paragraphs in s 1(X1) a, b and ¢ must be read ootmely. It, on the contrary,
seemed to him that “in Mahlangu’s case no more s@d, however, than that what
must be read conjunctively are paragraphs a arf’ &lthough the judge conceded
that the_Zulu’scase required the fulfilment of all the criteriagaragraphs a, b and c,
he held quite interestingly that he was unablegiee with the interpretation in the
casé™ Galgut J rationalised his decision on the basis tit require paragraph (b) to
be read conjunctively with both paragraphs (a) @)dvould in substantial measure
stultify the Act*

207 A J Van der Walt has criticised judges who fail towtsuifficient sensitivity to the history of the
country when dealing with anti eviction legislatioenacted to address the effects of past land policies.
He has condemned the restrictive interpretation aefeasndtion legislations by judges because they
seem to create the impression these judges have sedatiggmselves with the point of view of the

past that there are not prepared to approach thepmetation of these reform legislation

dispassionately and with an open mind. See Van ddr(2G02) op cit at 837-839. It is to be regretted
that in eviction proceedings, the cost of litigat®rtomes expensive where the farm owner claims that
the applicant is a farm worker. In such a case, afthalbie general burden will be on the farmer to
establish the claim, the applicant does have the etigddéurden to call technical evidence to defeat

the claim. In_Mahlangu v De JagE®96 (3) SA 235 (LCC) such evidence required theiegnt to call

a registered valuer to counter the evidence ofaha bwner on the question of the comparison
between remuneration and the value to be attachibe taght of occupation and use of land. The

Court in this case held that the applicant was natra fvorker. In doing so, less attention was paid to
technical evidence with preference given to suchisemsssues like the fact that the applicant had
lived all his life on the farm, as did three genenasi of his family

208 pjenaar (1998) op cit at 319.

2091998 (1) SA 406 (N).

210 pjenaar (1998) loc cit.

2 bid.

212 |bid.
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The issues and legal submissionsiensecond case, Tselentis Mining (Pty)

Ltd and Anor v Madlalose and Oth&rswere similar to those in the first. The case

involved the issue of the determination of theustabf the respondents who were
living in the applicant’s farm. The question revedvaround whether paragraphs (a),
(b) and (c) of the definition of a labour tenantrevéo be read conjunctively or
whether they were to be read as stated in Kloppass.

Meskin J discarded the approach ituZand Mahlangucases describing

them as incorredt* Pienaaf™ has praised this interpretational approach bycthets
pointing out that they marked a salutary deparfuven an approach which views
labour tenancy in isolation. Meskin J defined labtenancy with reference to the
definition of other important notions in the Actckuas “association” and “family
member”. These interpretations are consistent wWieéhpurposive approach that the
Constitutional Court has always preferfédAlthough the judges involved did not
make direct reference to the advantages of a pwgapproach, Meskin noted that it
accorded with the intention of the legislature.sTimtention, in the context of Land
Reform (Labour Tenancy) Aét/ was to broaden the scope of the Act's powers to
intervene and protect the security of tenure o&laolr tenant. It demands a liberal
rather than a restrictive construction of thosetledtto benefit from the Act's anti
eviction protection.

It is for this reason that Meskin Jistesd that the intent was not to “make it a
sine qua non of qualification as a labour tenaat &s at ' June 1995 one’s parents
or grandparents” had grazing and cropping rightaddition to those possessed by
oneself'® This was in his opinion objectionable becauseilit iunit the number of
persons who can benefit from the protection ofAbe

The immediate implication of the TseierMining (Pty) Ltd case was far
reaching. It meant that an “associatébr “family member®?° defined in s 1(iii) and
s 1(iv) of the Act had a significant bearing on thefinition of labour tenancy. For
instance, it meant that the physical possessioa fairm by an associate or family

2131998 (1) SA 411 (N).

214 pienaar (1998) op cit at 320.

215 |bid.

218 See Harksen v Lane NI®98 (1) SA 300 (CC).

" No 3 of 1996.

218 pjenaar (1998) op cit at 321.

219 An associate is a family member of the labour temadtinclude anyone nominated under s 3(4) as
the tenant’s successor or under s 4(1) to provideutadyo behalf of the tenant. Pienaar (1998) opicit
320

220\ill mean any member of the tenant’s family. Farhire is construed in the extensive sense of the
idea conveyed in the traditional African context.
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member on behalf of a labour tenant is sufficiemtsatisfy the requirement of
paragraph (a) of s 1(ii) of the Act. Apart from dening actual possession and use of
the farm by the labour tenant himself unnecessarglso made it unnecessary to
establish that the labour tenant’s parents or grarahts had usufuctory rights over
the farm??! This is in the writer's view an appropriate desisbecause it reflects the
legislators’ intention to prohibit the eviction af wide variety of dependants of a
labour tenant.

221 By adopting a holistic view of the Act, it was shotkat only two elements were essential for the
definition of labour tenancy. These elements araq§) and occupation of land and (ii) use of owner’s
land for family in exchange of labour by the tenaBiee Tselentis Mining (Pty) Ltd and Ano v
MadlaloseSupra.
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CHAPTER SIX

6.1 CONCLUSION

The South African land question is a controversia and may remain so for
the foreseable future. Although divergent views éhdeen expressed on the early
settlement of the country, it is apparent that &ns occupation of the region dates
back to the Stone Age etdhese early indigenous settlers had a perfectigldped
sense of ownership and resented intrusion inta taed. It has also been shown that
the natives of South Africa, like their countergart the rest of the African continent
developed a pattern of land tenure that has beseatly conceptualised in human
rights termé

This thesis raises the crucial issue of the dsgesion of Africans of their
ancestral land. The writer attempts to addressdmeplex question of dispossession
from land and the present remedies to correct tiem@mena. Relying in Alexkor Ltd
& Anor v The Richterveld Community & Othérshe candidate notes that it is not

easy to deal with the problem because it occurestiucies ago, when the legal norms
and principles of the later occupiers differed sabally from those of today. The
candidate, nevertheless, endorses the constitlifatian of the entitlement of the
indigenous peoples to the restoration of the ldrad they had possessed from time
immemorial.

The thesis addresses the questiowhtt extent has the post-apartheid land
regime addressed the injustice caused by thess lattupiers. It may be observed
that to succeed in accomplishing the aim of spaggregation and dispossession, the
apartheid policy received support from the coums. Justice Didcott, in a remarkably
frank ex-curial statement, observed that this suppas largely successful because
the court’s powers (to protect) had become so adtiel so as to be, for all practical
purpose insignificarit. It is, for this reason, also relevant to investgahe
performance of the courts with reference to thevigion of access to land for the

landless under the current dispensation.

! See page 4 of chapter 1.

2 This system of tenure was characterised by the poovisfiaccess to land on the basis of need.
%(2003) 12 BCLR 1301.

4 J G Grogan Emergency Law Judicial Control Of Execufiearer Under the States of Emergency in
South AfricaUnpublished PhD thesis University of Rhodes, Grahamst@@89) 306.
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This writer believes that 10 years is sugfi¢ time for an informed evaluation of
the post apartheid land policy. Has access to fanthe dispossessed been enhanced
significantly enough or is it a case of changekws, policies and rhetoric without a
corresponding impact on the lives of the majorixgleded under the old order? B
Cousins and B Chigarahave, in recent studies, criticised the counteysl delivery
rate as slow. Indeed, the former describes thermsfantroduced by the property
clause and its incidental legislations as “ministali Cousin pointedly notes that
there is a gap between legislation and implemamtaecause of the compromises
that were agreed upon in the negotiation precetfied 994 elections.

The failure of the reforms to deliver accesshe dispossessed has been a source
of anxiety. According to Chigara the Land AccessvBtoent of South Africa
(LAMOSA)® have considered the Zimbabwe style land invasivialale option to the
South African approach. It is difficult to disputke conclusions of these studies
because cumulative statistics of settled restiutimims from 1995 to March 2004
reveals that only 17,631 hectares of land have bestored to 662,302 beneficiaries
so far. The slowness of land restoration through thetutistn mechanism makes the
alternative of a disorderly people oriented langagion tempting.

6.1.2 LEGISLATIVE INTERVENTION

Although it has been observed that the ANC neithed an agenda for
agrarian reform nor land redistribution before enge government’ the ANC
government immediately launched a legislative argith to reform the effects of
dispossession on assuming the reigns of power34.IBhe course of this reform was
chartered by the interim and 1996 constitutions.

An important focus of the new propesiructure is s 25 of the 1996
Constitution which permits the expropriation of pecty subject to compensation for

“a public purpose or in the public interest.” Palpurpose or interest in this particular

® B Cousins (ed) At the Cross Road Land and Agrarigiof® in South Africa into the 21Century
Cape Town PLASS (UWC), NLC (2000) 2.

8 E Lahiff, ‘Land reform in South Africa: Is it meeting the chafie?’ Programme for Land and
Agrarian Studies, University of the Western Capape Town, Policy Brief, no 1, 2001 2. E Lahiff
who also states that land redistribution has movedkvapace and attributes this to the preservation
of a land structure driven by market forces. Labjfcit at 5.

" Cousin op cit at 1.

8 A loose group which claims to represent those dispossdssieq apartheid and farm workers who
have been evicted after the introduction of dentacgovernance. Lahiff loc cit.

° Database of the Land Restitution Commission.

19 De Villiers B Land Reform: Issues and Challenges; mparative overview of experiences in
Zimbabwe, Namibia, South Africa and Australiehannesburg Konrad-Adenauer-Stiftung (2003) 47.
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context refers to the nation’s commitment to lagidmm in order to facilitate access to
land by those dispossessed under the old order.

Miller and Popé&' assert that the constitution identified the specifandate in
this respect as the balance of priority in favolua eesolution of dispossession. In an
article written in the same year that their majarkvon land in South Africa was
published, these respected authors noted thataheate required the state to take:

“ reasonable legislative and other measures witliti® available

resources, to foster conditions which enable aisz® gain access o
land on an equitable basis. Specific separate gioxiis also made
for tenure reform legislations to deal with inseeutenure of
individuals and communities...and restitution or ¢ajolie redress to
the extent provided for by an Act of Parliament respect of
dispossessions after June 1913 which also occwrethe basis of
racially discriminatory law or practices.”

As pointed out earlier, a crucial feature of thmeegent land policy is the
restitution scheme devised as a mechanism to tédeiliaccess to land by the
dispossessed. However, because of compromisesex@ating the negotiation of the
constitution this restitution process was limitedtie restoration of land dispossessed
on or after June 1913. It also had a second timefrthat limited the period for the
lodgement of the restitution claim&.The former constitutional limitation is re-
enacted in s 2(1) (d) of the Restitution of Lan@iRiAct 63 of 1997. This writer
agrees with the views expressed by Cousin and iLiaif these have led to a property
structure that has made a speedy restoration pbstessed land difficuf.

Apart from being the date that the notorious Laket of 1913 became
operational, the 1913 date has nothing else to camdnit as the basis for limiting
restitution. On the contrary, this limitation is this writer's opinion arbitrary and
capable of being construed as meant to serve teeest of those who benefited from
the skewed land policy under apartheid. Such aeption creates a credibility
problem for the restitution scheme and explains thestration expressed by
LAMOSA™,

D L C miller and A Pope ‘A south African Land Refs (2000) 44 Journal of African Law 169,
hereinafter referred to as Miller and Pope (No 2)

12 This was subsequently extended to th& Bécember 1998. De Villiers op cit at 51.

13 See note 6.

4 See note 8.
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This writer contends that the issue should no éorfge whether the courts
could accommodate restitution that ante-dated ¢hef June 1913. It should rather be
that of what should be done about this provisiat ghort-shift the right of some to
repossess lands wrongfully taken from their forebe@he writer has adopted this
view in spite of the Constitutional Court’s receatgcision in the Alexkor Ltdtcase
that>:

“in the light of the judgement in du Plessis anth€@s v De Klerk

and Anorthe drafters of the Constitution were aware of gjemeral

rule against retroactivity. They obviously appligakir minds to this
aspect in relation to the restoration of land arahd rights, which
has always been an issue of supreme importance.d thése been
any desire for the provision of the 1996 Constitntito have
retroactive effect beyond this date, one would hexected this to
have been so enacted. It was not.”

Although the Constitutional Court expressed thevabstrong views on the
apparent finality of the limitation date, the judgm is nonetheless significant in so
far as charting the future course for restitutisrconcerned. While dealing with its
jurisdictional scope relating to its competencedéal with matters connected with a
decision on a constitutional matter, the Courtestahat'®

“ A more difficult question is tdetermine whether this court
has the jurisdiction to deal with all issues bearion or
related to establishing the existence of these ermttFor
example the question might be asked whether thee iss
concerning the existence of the community’s righttand
prior to the colonization of the Cape, or the carteor
incidence of such rights, constitute in themselves
“constitutional matters” the same might be asked@rning
the continuous existence of such rights after th#isB
Crown’s annexation of the Cape in 1806, or aftez #847
Proclamation or the subsequent statutory and othets

thereafter”

!5 paragragh 40 _Alexkor Ltd And Ano v The Richted/€ommunity And AnoSupra.
16 See Paragraph 24.
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This statement is significant in twopontant respects. Firstly, it may be
conceived as making the point for the need to taie account pre-1913 historical
facts so as to put the question of whether the aamitynhad any rights over the land
on 19 June 1913 in better perspectiv&econdly, though couched in jurisdictional
terms, it subtly raises questions about the re¢ognof aboriginal land title and to
that extent the continuous relevance of the 1913ffudate. This candidate prefers
the latter interpretation.

The Court’s finding that it likewise has jurisdiction to determine all issues
relevant to the matters that has to be establisimelr s 2(1) of the Act, whether
anterior thereto or not® is particularly instructive. This is so when reddngside the
statement thal’

“The wide construction is consistent with the pwspo
of the provision. It is intended to extend thegdiction

of this court to matters that stand in a logical
relationship to those matters that are primarily, io
the first instance, subject to the court’s juridgho.
This underlying purpose is to avoid fettering,
arbitrarily and artificially, the exercise of theoart’s
functioning when obliged to determine a constitugio
matter.”

This approach of the Constitutional Cointpositively claiming jurisdiction as
done above, is interpreted by this candidate asatidg something more than a mere
remark devoid of any implications. To suggest oilige is to assume rather
unpatronisingly that the Court, which is the high@#s the country, dealt with
jurisdiction as a purely academic issue. The beitawr in this candidate’s opinion is
that the Court used jurisdiction in the broad sewoisbaving the power to hear and

determine the issues in an actfdn.

" See Paragraph 31.

18 See Paragraph 32.

19 See paragraph 30.

2 This means that it was indirectly calling attentiompte 1913 dispossession. See also the court’s
statement in paragraph 32 that “for the same realsisncdurt has jurisdiction in relation to all
intervening events in relations to which it couldsoggested that the community had lost a right on
land.” Clearly thequestion of the restoration of such land would bermtto the finding that it had
been lost.
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It seems from recent comments on the Alexéase by academics that the
Constitutional Court employed the language of apoail title in the case deliberately.
K Lehmannf' has, for this reason construed the decision asnigahe possibility
that “the doctrine may yet at a future date firglvitay into the South African legal
order, should an appropriate case come before gpatpetic bench.” Although K
Lehmannh has criticised the doctrine as inappropfia South Africa, he recognised
that moving the restitution date backward represg¢i¢ast for the proponents of the
doctrine of aboriginal title a possible solutionth@ problem posed by Restitution Act
as amended. J Van Wifkwas on her part more categorical in her argunteatt the
constitutional court is moving towards the recognitof aboriginal title. According to
her the court's finding that

“ the Ritcthersvelds community had an indigenous la
communal ownership of the land and minerals attitne

of annexation in 1847, which was a separate form of
ownership from the common law ownership we know
today , should support the view that the doctrirfe o
aboriginal title should be recognised in South édri..the
constitutional court decision begins to open therdm
claims based on aboriginal title”

These views support the writer’'s contentiogt on a reflective interpretation of
the Alexkor Ltddecision one could reasonably attribute to it stification for the
amendment of the provisions of s 25(7) of the 1@8@stitution to accommodate the
restitution of pre-1913 dispossessions.

Besides, the Constitutional Court’'s fmglithat the LCC has jurisdiction to
develop the common law as it relates to native tithn reasonably be construed as
importing two significant implications. It may beterpreted as suggesting (i) a green
light for amending the cut-off date provisions @stitutiorf* and (i) the recognition
of aboriginal title doctrine which could apply ogts the Restitution Act as an

extension of the common I&Ww The latter preposition is interesting.

ZLK Lehmann ‘Aboriginal Title, Indigenous Rights ae tRight to Culture’ 2004 20 SAJHFS.
22\an Wyk op cit at 486.

3 |pid.

%4 See page 179.

% Wyk op cit at 486.
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The question: why should the LCC angeotcourts have the jurisdiction to
develop the common law and customary law to accomatecaboriginal title when the
Constitutional Court had noted that pre-1913 dispssions were outside the scope of
the Restitution Act could clarify point (ii) abovAlthough there are differing views
on the doctrin®, some commentators indicate that the doctrinebeam legitimate
and workable part of South African 1alvindeed, J V Wyk cites Haq’s description of
the application of the doctrine in South Africaraflecting a contextual interpretation
of the boundaries of the right to restitution asightfuf®. Those holding these views
believe that the doctrine can be a basis for asgettaims to land rights lost before
June 1913 and have gone further to identifyingdbeditions that they think should
ground a successful aboriginal land title cl&im.

M Barry® has asserted, quite appropriately, that therésares surrounding the
Alexkor case that needs more theorising because of tlgegsive nature of the case
in many ways. She however acknowledges that “rideggenous inhabitants of South
Africa now have stronger legal tools with which reclaim their ancestral lands”
because of the doctrine of aboriginal title introeld by the cas&.Attempting to deny
the application of aboriginal title is of grave cemn because its non-application
continues to tilt the scale of justice disproporéitely in favour of the dispossessor
while the dispossessed continues to live in desipera

The criticism of the land reform weakness inivéeing access as expressed by
Cousin and Lahiff are well foundéd. They seemingly support the view that the
government endorsed the contention that rectifypagt injustice through a radical

restitution scheme represents a superficial unaiedgtg of the historic realities of

% Bennet and Powell and J Van Wyk support it whiledux oppose it. Wyk op cit at 485.

27 Wyk op cit at 485.

28 \Wyk op cit at 486. See also page 149.

2 Bennet and Powell set out the factors which musisheblished to support a claim of aboriginal
title. The include the fact that (a) the claimamt'eestors were in possession to the exclusion of others
at the time of colonisation (b) the land inheredlegroup which inhabited the land as a common
property passing from generation to generation anthéee is in existence traditional laws and
customs regulating the group. Wyk op cit at 486.8se page 183 which addresses the factors
identified in the Alexko case.

%0 Barry op cit at 382.

%1 Barry op cit at 368. Allowing restitution on thesimof aboriginal title will increase the restitutiohn
lost land as suggested above. Amending the cut-offwdaéd generally increase the number of
restitution claims, it would for instance allow claitosbe made in respect of lands specifically
identified as dispossessed by Klug in pages 132-3oftibsis. The fear about the possibility of
claims overwhelming the courts and thereby slowingrdtive tempo of restitution can be dealt with
by extending the jurisdiction to deal with aboridinkims to the regular courts as suggested by the
LCC in the Alexkor case. See also Wyk op cit at 485-
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South Africa which for some is the fact that thstitation of dispossessed land is not
the best way to gd The writer not only recommends this amendmentalso calls
for a further consequential revision of the Resittu Act as amended extending the
time for the lodgement of restitution claims.

Such an amendment is vital because it @gsvo the public that the property
clause (s 25) is not an end in itself but an ime&nt to pursue the positive goal of
creating access to land as a human right. Thussendhparticular proviso is seen to be
impeding the state’s ability to deliver accessand for the dispossessed, as s 25(7)
appears to have done there is good reason to amend.

The amendment of the Constitution to accelerat@eaaf-law based delivery
of restitution of land should not in principle bdjectionable because it is both
feasible and legitimate. Reference may here be rmattes fact that Canada that has a
similar history of dispossession has had to aménaonstitution to accommodate
claims based on aboriginal titfeln proposing these amendments, one is not obivio
of the fact that the limitation of restitution toet 19 of June 1913 was influenced by
concerns alluded to in chapter five.

It was alleged that to extend restitution beyonis tthate would create a
potentially explosive situation. The government \afsid that this would precipitate
violent intra and inter tribe conflicts becausepaist overlapping claims over land.
Secondly, it was thought that it will be difficulor persons and communities to
establish their claims for dispossession were ldaextended beyond the prescribed
date®

In dealing with the first concern and the writerscommendation that the
constitution be amended, it is imperative for So#fhica to draw the right lessons
from events currently taking place in Zimbabwe.sTls wise because the country’s
land dispossession history is intimately connedtedhat of South Africd® The

limitation placed on restitution for dispossessaadl in South Africa is the result of

¥ See note 6.

3 |bid. J Waldron has questioned the moral justificatbrestitution based on aboriginal land title. He
argues that the injustice of past acquisition of laray be superseded by later changed circumstances.
Although he wrote about the United States, M Bandjcates that this kind of thinking can be applied
to South Africa. When so applied it in the main stytaens the position of those who benefited from
the skewed land policy during apartheid. Barry ib@ic379.

34 See s 35(1) of the Constitution Act 1982 of Canada.

% See Miller and Pope (no 2) op cit at 178.

% E Lahiff and B Chigara have made a connection eetwthe two regardless of the distinctions in the
property clauses of the two states. See note 6 & 8.
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compromises reached with parties representingritezest of white privilege in the
same way as the independent Constitution of Zimleabvas circumscribed by
compromises exacted in the Lancaster House Agrdemen

It is necessary for South Africa to avoid a sitoatwhereby it would be
stampeded by pressure from the landless into haptigzamending the Constitution
as Zimbabwe did particularly in 2080A crisis-induced amendment as happened in
Zimbabwe has led to land invasions, deaths and rrrt;h'}sruption§i8 There are
indications that some South Africans are incredgitgcoming impatient with the
perceived slowness of the land restitution scheme see this as the result of a
deliberate policy of appeasement of present lanéosii

The land situation in Zimbabwe has also demonstrttat extending the land
restoration process to incorporate aboriginal tiéed not necessarily awaken and or
prolong destructive ethnic and racial rivalffeamongst the different ethnic groups in
the country. While it is admittedly the case that different ethnic nationalities in
Zimbabwe such as the Shona, Ndebeles etc. hae ipast fought over land, this has
not in anyway resurfaced in the context of the ¢t policy of land restoration
which does not have any limitation perfddThe Zimbabwean experience rather
shows that the danger to be avoided is to allowstfation with perceived
impediments created under the present structuse28{7) to cause the people to take
matters into their own harfd.

The Alexkor Ltdcase has shown that the anxiety over how to ésitapte-
1913 dispossessions for the purpose of restitusonnfounded. Without expressly

saying so, the Constitutional Court demonstrateat ih is perfectly possible to

37316A (1) of the Constitution (Amendment No.16) Act B@f 2000. This amendment was purely
for the political reason of winning the 2000 presiil@ election in Zimbabwe and reflects the regime’s
recognition that disaffection with land reform was @ggdread and could be tapped to achieve political
goals in spite of the poor performance of the govemtnil K Chitiyo Land violence and
compensation <www:http//ccrweb.ccr.uct.ac.za/two@mbabwe.htmi> Accessed July 2003.

3T K Chitiyo Land violence and compensation
<www:http//ccrweb.ccr.uct.ac.za/two/9_1zimbabwe.btmccessed July 2003.

*Land invasions are increasingly becoming a problenvirttSAfrica. The National Landless People
Movement identified 2003 as being the year of larmlpations. See De Villiers op cit at 71. The
movement's branch in the Eastern Cape has stated thidltstart land invasions on the 14 of April
2004 which is the date of the national elections.

0 Miller and Pope (no 2) op cit at 178.

*1 The Namibian land reform programme does not incthdeestoration of ancestral lands. But this
has been criticized as reflecting political bias by AR®. It has been suggested that SWAPO was not
interested in the restoration of ancestral land becausestral lands were not dispossessed in
Ovamboland which constitute its main base. Namibiaypmably has the lowest land restoration
scheme in southern Africa probably because of its lefatm approach. De Villiers op cit at 35.
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establish a dispossession ante dating 1913. Thet Gais able to adequately answer
the question whether the Richtersveld community iigtits over land and the content
of this right as at 1847 prior to the British croaequiring sovereignty over the land.
It was pointed out that in making a determinatidnttos nature, the adjudicating

tribunal must do so by reference to indigenousriativer than the common law.

The court’s view that “the undisputed evidence shavhistory of prospecting
in minerals by the community and conduct that isststent only with ownership of
the minerals being vested in the commuriitys instructive. It shows that indigenous
land rights and the manner in which this had beeatdvith can be conveniently
ascertained even when this occurred before théaliimin period”* It also stated quite
graphically the way forward with regard to how thiwuld be done.

Such evidence of what one might call the root té tand the subsequent
dispossession of the indigenous people could heedkefrom witness testimonies and
writers accounts. The sources included in the qdei case of the Richtersveld
community —“a text describing the long history opper mining in Namaqualand by
the indigenous people§>There is no reason why it should not be possibend s
25(7) particularly as the reasons for its enactraemuntenable in the first place.

The specific issue of dispossession #me post independence access
facilitation measures to land for the dispossedbealigh legislation is in a take-off
stage. It is for this reason that this writer tlink broader amendment of the
constitutional land reform structure is appropriale may be recalled that the
limitation of the date for restitution for dispossed land in s 25(7) of the 1996
Constitution was incorporated into the Land Restitu Act of 1994. This state of
affairs has created a serious challenge in the @afr¢lae capacity of the responsible
organs of state to effectively deal with the subjec

It is recommended that the structural fault wite thut off date can be easily

fixed if s 25 (7) of the 1996 Constitution is ameddo read as follows:

2 See note 8.

“3 Alexkor Ltd caseSupra at paragraph 60.

*4 The Alexkordecision in this regard accords with those of H Klugwahgued that it was possible to
identify dispossession dating back to colonial timdagknade reference to three specific examples in
which lands were dispossessed through a conscious procassugition and fraud before 1913 that
ought to form the basis of restitutionary claims. Théawutriticized the land restitution scheme as
limiting the capacity to deliver access to land ® dispossessed. See Pages 153 -154.

5 See paragraph 61 of the decision.

185



A person or community dispossessed of property as a

result of past racially discriminatory laws or prices

has a right either to restitution of that propeny to

equitable redres&’
The deliberate choice of the words “a right” rathean “entitled to” is intended to
strengthen the content of the recommended provision

The question of the controversy ovee meaning of just and equitable

compensation for land expropriated for restitutiorparticular and other land reform
purposes generally have been stressed in thissthEse point was made that market
value compensation is not ideal for the countryabee it's too expensive and
weakens the state’s capacity to deliver accesshéo dispossessed through the
restitution mechanisfh The solution to this problem lies with the amerdinof s
25(2) (b) and s 25 (3) of the 1996 Constitutionctiea 25(2) (b) should be amended
to limit compensation to developments such as Imguand economic plants on the
expropriated land. It is not wise in the presentuwinstances to pay compensation for
land which have on occasions been left vacantdecuslative reasons.

Section 25(3) should be amended to reqgonarket value compensation for
developments on the expropriated land. These amemdrare necessary because it is
unjust for compensation is to be seen as a sotinaeofit for private property owners
as it seems to be the case now. It will also enthatethe primary theoretical notion of
compensation will be to prevent expropriation résglin direct loss on investment on
the land. It is obvious from already decided c&smt the courts have tended to opt
for generous compensation awards. This is unheakicause even the market value
compensation was based on a so call need to saatmalition which will insist on
sufficient appropriation in the budget to carry the land refornf? It is necessary for
a constitutional amendment of the type proposed teebe adopted because it is by it
that simple justice will be done to a people wrgndgprived of their land. Moreover,

the amendment will bring the law in conformity withe underlying post apartheid

6 This formulation deliberately excludes a cut-offeddt makes restitution subject to the factors
suggested in note 29 and page 183. It has the adeanitaigating every case according to its merits
and to that extent capable of dealing with bothusognd competing claims.

“" Financial compensation for only a total area of,248 hectares of land so far restored has cost the
state a whopping R1.2 billion excluding restitutigndiscretionary and settlement grants. De Villiers
op cit at 65.

8 See Ex Parte Farmerfield Community Property TH@E 20/ 1996 and Ex Parte S.Duksh and R T
DulabhlL CC 14/1996.
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constitutional requirements of equity and justiagher than the expediency of
political convenience and economic sustainability.

Besides, the proposed constitutional amendmeng tisareed for a revision of
the entire post-apartheid legislative regime dealwnth land reform. The proposed
revision should be in the nature of a comprehenkygeslation dealing with all the
facets of land reform which has been addressedhbylLBbour Reform (Labour
Tenants) Act, ESTA, and PIE. However, because pingposal is profound and
radical, the writer recommends that it should beceded by a land summit to which
all the stakeholders (e.g. traditional leaders, mencial farmers, women, the landless,
political parties etc) in land would have the ogpnity to participate. This is the way
forward for the country if it wants to come to termith this issue which has immense
potential for division and discord in futut@.

One may have sympathy for the government becaude ssummit and the
subsequent legislative revision would have sigaific financial and human
consequences. It must be stated, however, thae tban be very little merit in
continuing with the current restitution policy ihet face of growing concern, even
within state circles, that restitution is failing tmeet policy priorities based on
perceived public expectatioASEven the Land Department, has acknowledged that it
experience has brought to light legislative andtitimsonal shortcomings in the
present structure of the land restitution procés$he state’s response to this
fundamental shortcoming that has consistently b#eough ad hoc amendments
directed at dealing with immediate difficulties pérceived problems has proved
ineffective and unsatisfactory. The Land Restitutamd Reform Laws Amendment
Act 18 of 1999 did not, for instance, substantialiypprove the perceived
ineffectiveness of the restitution process to delaccess to land.

In January 2003, W. D Thwafaof the National Land Committee expressed
concerns on the possible implications of the camtig racial misdistribution of land
in the country. In sounding a note of warning heesleed that these land crises “will

either be resolved through a fundamental restringwf the government land reform

“9 Binswanger op cit at 141.

0P Dodson “Reconciliation in Crises” in G Yunupingur@and is Our Life: Land Rights-Past,
Present and Future (eds) (1997)139, hereinaftereeféo as Dodson (1997).

®1 Miller and Pope (No 2) op cit at 178.

®2W.D Thwala in Land and Agrarian Reform in S. A&i2003.< http:www.land
action.org/disply.php?article=60>. Accessed on 1/2/3.2
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programme or it will be resolved by a fundamentsdtructuring of the property
relations by the people themselves.” This writdieves that the direction this issue
takes will depend largely on whether or not the egament will be prepared to
introduce the kind of radical reforms that are bgwnoposed here.

Regrettably, however, the government introduced Rastitution of Land
Rights Amendment Bill in Parliament in July 2003eTproposed Bill seeks to further
amend the principal restitution legislation — thesiution of Land Rights Act 22 of
1994. It may be recalled that this legislation hpdor to this, been amended four
times, namely, Act 84 of 1995, Act 78 of 1996, A& of 1997 and Act 61 of 1998.
The present Bill seeks an amendment to empoweMinheter of Land Affairs to
purchase, acquire in any other manner or exprapldaid, a portion of land or right in
land for the purpose of restitution or any othedlaeform purpose. The Bill proposes
to enlarge the Minister's powers of expropriatidnamd for restitution by removing
the provisions of the present Act which subjects thinisterial power to control by
the courts”*

The Act which is yet another ad hoterapt to deal with the structural
deficiency of the restitution framework has alreggvoked impassioned opposition
from parties representing South Africans of Europdascent in Parliament. It seems
to me that these are issues which could be be#twligta comprehensively in a spirit
of reconciliation during the course of the condidias that has been recommended in
this thesis. The point has been made above fanhetment of a comprehensive Land
Management Act. This Act, which should repeal lal tnultiple legislations dealing
with creating new mechanisms for accessing laret aftartheid, should as a matter of
priority incorporate important provisions of thdsgislations and judicial principles
on the point’. The proposed Act should be subdivided into twoablr sectioniz:
urban land and rural land.

The section on urban land should deal with landiteé®n in both defined

towns in terms of existing legislations and arefsnajor economic and industrial

%3 |bid.

¥ The Bill amends s 35(5) of the Restitution of LandH®s$ Act 22 0f 1994. This Bill was signed into
law in December 2003. See The Hera#lf December 2003.

5 Some of these issues have been discussed in chaptef this thesis.

188



developments in the countr§.It should thus concentrate on two key areas. The
section should create the mechanisms for effeatestitution without disrupting
social, economic and industrial developméntt. is here that the legislator should
balance the demands of equitable redress and thdsnef reconciliation and
development. A major feature to be addressed Isetteei question of the payment of
just and equitable compensation to the disposseaaskels of the actual restoration
land.

The section should also address the restitution reddstribution of vacant
lands in urban areas. At the very minimum thisdiegion should be able to create an
effective and speedy way of facilitating accesdatad for the urban landless. The
current policy as reflected in the Grootbooase that appears to permit the different
regions to devise methods appropriate to their [mcdemands and resources is
basically unsatisfactory because it creates a palign chaotic and dangerous
differentiation in the country. The proposed Acbgll streamline the process by
making it national in terms of content and procedut is by so doing that the
possibility of prejudice being suffered by peopienh economically depressed regions
can be avoided. It is hoped that the proposed WAatilsl set the stage for an effective
realisation of social justice through the land refgrocess.

Because the proposed Act should be a compreheosde of land law in all
of rural South Africa, the section on rural landskl provide the legal framework
governing restitution, land distribution, tenurdorens and the settlement of land
disputes?® It should reflect the rural land policy of postaaieid South Africa. In
dealing with access through restitution, the pregosict should resolve the
following:

i The need for the provision of access to land thhoug

restitution to be conceptualised from a human sgperspective

*6 One has in mind built up areas whether such areasitedly lie in towns or rural areas. The current
idea that these areas should be excluded from thautiEstiprocess because it would lead to
disruptions is unsound both in theory and in practice.

" Based on the amendment of s 25 of ConstitutioneRBpublic of South Africa Act 108 of 1996 as
proposed by this candidate.

*8 Uganda, for instance, adopted the Land Act of M9Bh set forth a similar legal framework which
has worked well. See S. Couldham ‘Land Reform and @ustp Rights: The Case of Uganda’ (2000)
44 Journal of African Law65.
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because dispossession of Africans and its resukéfiects under
external colonialism and apartheid was a crime agahumanity”®

ii The issue of restitution of land held under indigen
tenures e.g. communal lands.

iii The introduction of a more gender sensitive restitu
of land regime because women are still being discrated against
on matters of access to lafd.

iv Whether it is not apposite to limit the question of
payment of compensation to buildings and agricaltur
developments on the land. This will require a reajgal of the
concept of just and equitable compensation for lardropriated
for land restitution and redistribution as discudssbove.

% Whether in the context of rural land, restitutiohosld not be

limited to restoration of the land itself where thad is undeveloped.

These are admittedly issues on which it will beyvdifficult to secure a
consensus. It is, nevertheless, hoped that thetwieconsultations that will result
from the proposed land summit and a well coordohateblic education campaign on
the absolute necessity for a comprehensive reealati these questions in an orderly
manner should help the different stakeholders m#ie relevant concessions.
However, these matters are in the view of thisexr#o supremely important for the
continuous stability of the nation to justify thewgrnment resolving it on the basis of
the democratic principle of majority rule in Panftiant if the parties fail to reach a
consensus in the proposed land forum.
6.1.3JUDICIAL EDUCATION

The legal revolution heralded by constitutionallyasbd democratic

transformation and the display of a high degreexacutive mindedness by South

%9 Moleah op cit at 153.

% There is, however, a noticeable movement away fdisorimination against women. See the
Constitutional Court decision in Bhe v Magistrate, ¥ldgsha; Shibi v Sithole; SA Human Rights
Com v President of South Afric2005 (1) BCLR 1(CC) declaring sections 23(10)(&) ahd (e) of the
Black Administration Act 38 of 1927, regulation @ the Regulations for the Administration and
Distribution of the Estates of Deceased Blacks 198i7saation 1(4)(b) of the Intestate Succession Act
81 of 1987 unconstitutional. See also sections 5(XB)2hd 26(2)(iv) of the Communal Land Right
Act No 11 of 2004 which have improved women’s repres@n in the management of communal
land.
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African judges in the past has made the need fdicial education inevitable’!it
seems quite obvious that the courts have, in sorsnces, failed in their post-
apartheid responsibility to create an access b facilitating jurisprudence. There are
two reasons for this failure both of which couléeefively be remedied by a coherent
policy of judicial training.

Firstly, it does appear that some judges have heetle to appreciate or
accept the present land policy. This policy placasphasis on a different
philosophical approach- essentially away from thedpminantly positivist approach
of the past. The approach as has been alludeddminsed at preserving land rights
acquired through mass dispossession of land byadl snmnority. The decisions in
Joubert & Others v Van Rensburg & oth&Richterveld Community v Alexkor

Ltd®® and Slamdien’scas&* may be conveniently characterised as reflectirig th
phenomena. Van der Walt summed up this phenomenarfalure to appreciate that
a balanced and context-sensitive approach is tpréferred in the present era of
transformation, fundamental right and land refrm.

The present writer believes that it is imperafioe judges to be periodically
educated on the issues that would consistentlg amigestitution cases. It has to be
recalled that most judges did not have the advantalga formal study of a
constitutionally based land law system, nor did/thave an on the job exposure to
such land law policy prior to 1994. The transforioin land law in the country has
been so thorough that it is definitely unwise teuwmse that the judges will learn
everything about them on the j&b.

This proposal for judicial education/training issential to deal with the need
for attitudinal change by some judges. It is peregiin certain quarters that some
judges are incapable of adapting themselves atidilg to the present legal
dispensation which emphasise the facilitation @aeas to land for victims of apartheid
land policy”’. It is said that such judges are insensitive ® ¢huntry’s bitter land

history and the need to construe the land refogisltion and the property clause in

61 C Plasket The Fudamental Right to Just AdministrativEne Democratic South Africa

Unpublished PhD thesis submitted to Rhode Universith&rstown (2002) 560
%2 Supra.

32001 (3) SA 1293 (LCC).

% Supra.

5 van der Walt (2002) op cit at 840.

% plasket op cit at 560.

" Supra.
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context. In_Mkangeli & Others v Joubert & Oth&fs¢he Supreme Court of Appeal

voiced its concern for judges creating the impasdhrough their decisions that
“they have so aligned themselves with a particptditical point of view that they are
not prepared to approach the interpretation otatdispassionatet’. The court
criticised it as responsible for the inability bynse judges to discharge their judicial
oath credibly, particularly with regard to landmbssession.

Although this education would help the courts depenew insights into
various provinces of the law, its impact on thereat constitutionally driven reforms
to resolve the issue of dispossessed land cannaivee emphasised. It will, for
instance, help in resolving the conflicting posisaaken by judges on the question of
“just and equitable compensatidfpayable for land expropriated for restitution and
redistribution. This is a supremely important besaut is a crucial element in
determining the cost and speed of the land resiitutprocess. Clearly an
interpretation that is sensitive to the historicglistice associated with dispossession
would avoid creating the impression that compeasashould be generous or based
on the market value of the land to be expropriated.

It has been a central theme of this thesis theteggmjustice was done to those
dispossessed of their land under the old order.pFégent constitutional dispensation
in general and the restitution legislation in parar ought to be construed as
conceiving “justice and equity” from the perspeetinf the interest of the victims of
the skewed apartheid land policies. This shouladlivera review of the judicial views
on the assessment of just and equitable compensdti® new interpretation must
defer to the fact that the current access to lagihe simply creates a rule-of-law
based mechanism for ensuring that indigenous peggildack what was wrongfully
taken from them. This explains why the argumentt thearket value based
compensation, the limitation of restitution for mhssession to 1913 and an
uncontextual judicial interpretation of propertygildations circumscribed access to
land for the dispossessed has been a thread tistimough the pages of this thesis.

It may be temping to assume that the construatibma just and equitable

compensation should be strongly influenced by thednto encourage reconciliation.

82002 (4) SA 36 (SCA).

% Mkangeli v JoubertSupra) at paragraph 27.

0See page 196 chapter 4.

"L See also Ex Parte Dusksh v Dusksh & Rupra and contrast with the First Certificatiase
already alluded to.

192



Seen from this perspective “just and equitable’™olags the payment of handsome
compensations to the present lands expropriatecesbitution and redistribution. This
assumption is a dangerous one because rather #dtamesharmony in a polarised
society like South Africa, the tendency among #madless is to see this approach as
further tilting the scales of justice in favour ah already privileged class whose
claims lack legitimacy in the eyes of mahyit also ignores the fact that access to land
for the dispossessed has been cast as a fundamightalhich in terms of s25 (8)
should not be impeded by reference to any other Tdwe experiences in Zimbabwe
have shown that the land question was the perfemise for a desperate Mugabe
regime to introduce discredited policies that hsegethe country on an alarming slide

into chaos. There is need to avoid a similar pdggiin South Africa.

2 A J van der Walt argues that the scales are loadedyh#afavour of the property class. This has in
his view meant that there is no real chance of effg@ balance between the property class and the
dispossessed. Van der Walt (2002) op cit at 830.

'3 Constitution of the Republic of South Africa Act816f 1996.
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