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ABSTRACT

This study was conducted to identify and analyse Mail and Guardian Online moderation outputs
which contradicted the platform’s own stated policy on hate speech and other forms of
problematic speech. The moderation outputs considered were a battery of readers™ comments that
were posted in response to Thought Leader blogs on xenophobia published between May and
June, 2008. This was the same period a series of xenophobic attacks was taking place in some
parts of South Africa, leaving an estimated 62 people dead, more than 30,000 displaced, and
countless victims injured and robbed of their property. The attacks were a catalytic moment that
enabled a whole range of discursive positions to be articulated, defended, contested and given
form in the media. They also made visible the potential tensions between free speech on the one

hand, and hate and other problematic speech on the other.

Using qualitative methods of thematic content analysis, document review, individual interviews,
and an eclectic approach of framing analysis and rhetorical argumentation, this study found
instances of divergence between the M &G policy and practice on User Generated Content. It
found that some moderator-approved content advocated hate, hatred, hostility, incitement to
violence and/or harm, and unfair discrimination against foreign residents, contrary to the M&G
policy which is informed by the constitutional provisions in both section 16 of the Bill of Rights
and section 10 of the Equality Act. Based on examples in the readers comments of how ,the
foreigner was made to signify unemployment, poverty, disease, unfair competition, and all
manner of deprivation, and bearing in mind how such individuals have also become a site for the
violent convergence of different unresolved tensions in the country, the studys findings argue
that the M &G — a progressive paper dealing with a potentially xenophobic readership (at least a
portion of it) — should have implemented its policy on acceptable speech more effectively. The
study also argues that the unjustifiable reference to foreigners as makwerekwere, illegals, illegal
aliens, parasites, invaders and border jumpers, among other terms, assigned them a diminished
place — that of unwanted foreigner — thereby reproducing the order of discourse that utilises
nationality as a space for the expurgation of the ,other"

The study argues that the use of bogus (inflated) immigration statistics and repeated reference to
the foreigners® supposedly parasitic relationship to the country®s resources also unfairly

constructed them as the ,threatening other* and potentially justified action against them.
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CHAPTER ONE

INTRODUCTION AND CONTEXT

1.0 Introduction

This thesis is titled ,Framing the foreigner: A close reading of readers” comments on 7hought
Leader blogs on xenophobia published between May and June, 2008.“ It is the result of a study
conducted to identify and analyse selected Mail & Guardian (M&G) Online moderation outputs
that contradicted the platform“s affirmed standards, notably on hate speech and other kinds of
problematic speech. The specific output that was analysed took the form of moderator-approved

readers” comments on xenophobia blogs that were published between May 13 and June 13, 2008.

The purpose of this chapter is to introduce the study and provide a contextual background, i.e. to
convey what the study is about, what brought it about, its significance, and how it was
conducted. It also provides a map through the thesis by outlining briefly what is contained in the

rest of the chapters.

The chapter has five sections and is presented in the following format: the first section presents
the context of the research both social and theoretical, the second section presents the goals of
the study, the third section presents the methods, procedures and techniques used to conduct the
study, the fourth section presents the structure of the thesis, and the fifth and final section

presents the chapter®s conclusion.
1.1 Context of the research
1.1.1 M&G Online

The study was of the M&G Online’s moderation output with regard to one dimension of what
has been widely termed User Generated Content (UGC). The specific form of UGC that the
study was concerned with is readers” comments. This is because, as a feature, readers” comments
have the unique characteristic of facilitating “a visible and open public discourse” (Nagar

2009:3). As already mentioned, the study*s focus was on moderator-approved content on the
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M&G website which contradicted the platform*s stated policy on acceptable speech. According
to the policy', the M&G Online prohibits, and commits itself to curb, hate speech, speech
designed to incite violence, hatred or threats to cause physical harm, or is discriminatory on the
grounds of race, gender and religion, among others (M &G acceptable use policy). The policy is
informed in part by the South African Constitution and by the Equality Act and therefore further
commits the M&G to prohibit any speech that violates the right to equality and/ or dignity of

others.

M&G Online is the online version of the weekly South African newspaper M&G. Launched in
early 1994, the M&G Online was the first internet-based news publication in Africa and has
remained one of South Africa®s top three biggest news sites. According to the website “...the
M&G Online is owned by M&G Media, which publishes the M &G newspaper and is 87.5%
owned by Newtrust Company Botswana Limited, owned by Zimbabwean publisher and
entrepreneur Trevor Ncube. The London-based Guardian Newspapers Limited holds 10% of the
company and minority shareholders make up the rest”. In 2001, the M&G Online was voted one

of the world*s top 175 websites by Forbes.com.

Thought Leader (T L) was launched in 2007 as a new feature of the M&G Online. According to
the site, “Thought Leader is an editorial group blog of quality commentary and analysis” whose
aim is “to provide a platform for thought-provoking opinion for Mail & Guardian journalists and
columnists as well as other writers, commentators, intellectuals and opinion makers across
various industries and political spectrums” (M &G Online). Contribution as a regular blogger is
by invitation only. M&G bloggers are allowed autonomy in their choice of topics, although the
articles are subject to moderation by the site‘s editorial team. The readers” comments are also

subject to the moderation teams approval.?

The M&G Online has received numerous accolades and awards including three Webby
Honourable mentions in 2008 for the Thought Leader platform and News in Photos site (M&G
Online).

! The study*s understanding of the policy was informed by M&G policy documents and moderators® interpretations,
and is discussed in depth later in the thesis.

? Information was obtained from Mr. Riaan Wolmarans, Chief Moderator during the sampled period, on February 1,
2010 and a Thought Leader blogger, Mr. Khaya Dlanga, in an e-mailed interview on November 2, 2009.
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1.1.2 Xenophobia

In May and June, 2008, a series of violent attacks on foreign nationals took place in some parts
of South Africa. The violence that started on May 11, 2008, left an estimated 62 people dead,
more than 30, 000 displaced (UN Report 2008) and “countless victims injured and robbed of
their property” (Human Rights Watch 2008). It was the worst case of violence recorded in the
country since the end of apartheid and also the first time the South African troops were deployed
to stop violence on the streets since the political transition to democracy (McKnight 2008). The
violence was widely reported and made headlines in both local and international media. Within
South Africa, it sparked widespread debate and discussions concerning what could have caused
it. The violent attacks were being referred to as ,xenophobic attacks™and largely explained in

relation to economic and social conditions of the country*s poor.

Different theories as to what could have caused the violence were put forward with some citing
historical factors such as the country*s divisive and alienating apartheid past (Crush 2008).
Another theory blamed the violence on what was viewed as the African National Congress
(ANC) government‘s lack of promised service delivery to poor citizens, and for failed migration
policies. Within this theory of failed migration policies was the assertion that ineffective border
control had led to too many foreigners entering the country and particularly Zimbabweans who
were allegedly leaving their country in millions in search of economic refuge.” The discussions,
which also included the adequacy of the governments response to the violence, continued
beyond the attacks and were carried across different media platforms. On Thought Leader, 19
blog articles on xenophobia were published between May 13 and June 13, 2008, and a total of

682 readers” comments were passed on them.
1.1.2.1 Xenophobia pre-2008 violence

The violence of 2008 marked the worst recorded attacks against foreign nationals but was not the

first manifestation of xenophobia in South Africa. Continuing research by the Southern African

? Zimbabwe was in the midst of an economic crisis that saw the country™s annual inflation rate rise to an estimated
89,700,000,000,000,000,000,000 % in November, 2008. This on-going state of hyperinflation rendered the local
currency valueless and the central bank went as far as introducing a new 100 billion Zimbabwe dollar note in July
2008. The residents™ purchasing power was severely impaired as prices doubled every 1.3 days. The resulting
critical shortage of basic necessities led to large numbers of residents resorting to shopping in neighbouring
Botswana, South Africa and Zambia (CNN 2008; Fortune Magazine 2008; Hanke 2009).
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Migration Programme (SAMP) had already suggested that not only was xenophobic sentiment
deeply entrenched and widespread in the country but had demonstrably been on the rise since
1994 (Crush 2001; 2008). Xenophobia is defined as “extreme dislike or fear of foreigners, their
customs, their religions etc” (Cambridge Advanced Learner®s Dictionary), but this does not
capture the full situation in South Africa. Xenophobia in South Africa is not just a mindset but
can also be expressed in physical violence against the targeted people. “By framing xenophobia
as an attitude, however, there is no comment on the consequences or effects of such a mindset.
This is misleading because xenophobia in South Africa is not restricted to a fear or dislike of

foreigners” (Harris 2002: 170, emphasis in original).

A number of theories have been advanced to explain the enhanced xenophobic sentiment in post-
apartheid South Africa. One of the foremost explanations given is in relation to the unfulfilled

economic and social expectations of many citizens.
Tshitereke (1999) asserts:

In the post-apartheid epoch, while people‘s expectations have been heightened, a
realisation that delivery is not immediate has meant that discontent and indignation are at
their peak. People are more conscious of their deprivation than ever before...This is the
ideal situation for a phenomenon like xenophobia to take root and flourish. South
Africa“s political transition to democracy has exposed the unequal distribution of
resources and wealth in the country (In Harris 2002: 171).

Some theorists have further asserted that foreign nationals have become the scapegoats on whom

any such economic and social frustrations on the part of citizens are taken out.

“An examination of this phenomenon [violence against foreigners in post-apartheid South
Africa] and its manifestation reveals that ,the foreigner* has become a site for the violent
convergence of a host of unresolved social tensions. The difficulties of transition, socio-
economic frustration, a legacy of racial division, and an inherited culture of violence are

just some of the factors contributing to violent xenophobia in South Africa today” (Valji
2003: 1).

Another view is that xenophobia is a legacy of the country*s violent past and might be an
unanticipated consequence of the nation building (unification) initiatives that have characterised

post-apartheid South Africa.

Despite the transition from authoritarian rule to democracy, prejudice and violence
continue to mark contemporary South Africa. Indeed, the shift in political power has
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brought about a range of new discriminatory practices and victims. One such victim is
,The Foreigner". Emergent alongside a new-nation discourse, The Foreigner stands at a
site where identity, racism and violent practice are reproduced (Harris 2002: 169).

Some research findings have implicated the media in the perpetuation of xenophobic attitudes
towards foreign nationals either by not being critical of the messages they send out, such as
unverified immigration statistics or by not challenging existing stereotypes that fan xenophobic
sentiment (Danso & McDonald n.d; Fine & Bird n.d) . “There are many stereotypes of foreign
migrants to South Africa that tend to be reflected in the media. The media contributes to
xenophobia when it supports negative public perceptions of migrants, particularly African
migrants, as illegal, criminal, threats to social and economic prosperity or carriers of diseases
such as HIV/AIDS” (Fine and Bird n.d: 23-24). The same study however asserts that xenophobic
messages in the media are “more a consequence of a lack of understanding on the part of the
media to engage in more positive, challenging discourse around ,foreigners®, rather than by

conscious design” (ibid: 65).

Emerging literature on media coverage of xenophobia in post-apartheid South Africa (see Kruger
2009; Harber 2008; Danso and McDonald 2001) has suggested that, in general, the manner in
which xenophobic attacks have been reported in the media or shown in cinematic narrative
reinforce stereotypes about black African foreigners. This study acknowledges the importance of
interrogating such media content but its focus — readers” comments on blogs — precludes it from

discussing this aspect in more depth.
1.1.3 Theoretical context

The study was rooted within the broad theoretical framework of media and democracy and
particularly informed by concepts of freedom of expression, hate speech and moderation. It also
took cognisance of the analysis of new media, in which interactive features are seen as having
the potential to promote citizen participation and enhance diverse public deliberation, and
therefore as being good for democracy (Nip 2006; Manosevitch & Walker 2009). This is
consistent with the Habermasian concept of the public sphere, a democratic ideal that calls for
the open exchange of political views and citizen participation in public affairs (Habermas 2004;
Papcharissi 2004). Interactive features are also noted for their potential to elicit uninformed and

inaccurate information, and inappropriate language use (Manosevitch & Walker 2009). This is
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one justification for moderation or online gatekeeping (Bruns 2005). However, moderation is in
essence a form of regulating speech, and that relates it to the broader issue of freedom of

expression and debates over what ought to be its limits.

Freedom of expression is a democratic principle that allows people the right to hold opinions of
their choice and to seek, receive, and share information and ideas on matters that interest them
(Universal Declaration of Human Rights 1948: Article 19). It is recognised and promoted as a
fundamental human right in national constitutions and international legislation and charters. This
right, however, does come into tension with other constitutionally guaranteed rights and
entitlements such as equality, dignity, and freedom from incitement to harm, particularly if its
preservation results in the undermining of one of the other rights (Sumner 2004; Cram 2006;
Possi 2006). The question in such circumstances then becomes which right to prefer over the
other and on what grounds (Boyle 1992). The South African constitution does not privilege any
one of these rights over the other; it does, however, exclude certain forms of expression from the
scope of constitutional protection. Such outlawed expression includes speech that qualifies as
“propaganda for war; incitement of imminent violence; or advocacy of hatred that is based on

race, ethnicity, gender or religion, and that constitutes incitement to cause harm” (Section 16[2]).
1.1.4 Significance and justification

This study is relevant to the growing phenomenon of interactive media that allows audiences to
give feedback on news sites. This is so because there is very limited literature on the subject,
probably due to its newness. There is even less, if any, literature on online moderation of UGC
on interactive news sites within the context of a website®s policy on acceptable speech. As far as
I am aware this is the first such study in South Africa and Africa and has therefore potential to
add to knowledge of this area. The study is also relevant against the backdrop of continuing

debates around freedom of expression and how and what limitations can be applied.

Xenophobia was a valuable lens through which to probe the M&G Online’s moderation outputs
in the light of its policy because the phenomenon elicits extensive, diverse and sometimes
emotional perspectives, as was witnessed in 2008. It was especially pertinent because it gave rise

to discussions that were not normally present in news reportage.
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There are particular moments or occasions within the more or less regular existence of a
society or social grouping that unexpectedly throw up challenges to the way people
imagine and construct themselves. Such catalytic moments call for people to articulate
and defend positions and attempt to persuade others to concur with them. Then, a
plethora of different stories and interests find their way into the media where they jostle
for credibility and compete for the discursive space (Prinsloo 2009:81).

The xenophobic violence of 2008 can be said to have been one such catalytic moment as it
enabled a whole range of discursive positions to be articulated, defended, contested and given
form in the media. The other reason for my choice of xenophobia as the lens through which I
probe M &G moderation outputs was my personal interest in the subject. I keenly followed any
news and discussion around the violence. Firstly as a journalism student at Rhodes University [
had a responsibility to know what was going on, and secondly as a foreign national temporarily
resident in South Africa for study purposes I had to know if and how the violence was spreading,
how safe I was and whether or not I needed to leave the country for a while. The latter concern
was instantly dispelled when the Rhodes administration made it clear that even if the violence
was to spread to the Eastern Cape and Grahamstown, the University would remain a safe place
for foreign students. Although I did not participate in any of the activities, the anti-xenophobia
campaign by Rhodes was also responsible for my enhanced interest in the subject of xenophobia.
What particularly caught my attention was how Rhodes was trying to deconstruct the discourse
of foreigners as ,pther by putting forward a discourse that ignored the ,differences™and
emphasised the ,poneness of Africa™ This was not always the position advanced by commentators
especially on the internet where I was following countless discussions on different sites. I found
it interesting that while Rhodes and many other people and institutions were articulating a
contesting discourse, some people, particularly on the internet, were perpetuating the more
dominant discourse of the foreigner as the unwanted other. It was also interesting to see that even
when some websites put up articles or opinion pieces condemning the violence and encouraging
solidarity with foreign nationals, they still got xenophobic comments from some readers. This
made me aware of the possibility that some progressive and tolerant sites had to deal with
feedback from xenophobic audiences and that brought about my interest in moderation of UGC.
I was interested to find out how a platform that claimed tolerance could insist on anti-xenophobic
messages without being intolerant of the xenophobic readers and their viewpoints. This further
motivated my interest in UGC particularly the dilemmas that attend its moderation with regard to

drawing a line between free speech and hate speech.
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I chose the M&G Online because it was one of the sites I was most familiar with as I had been
reading it for years and always considered it as one of the leading sites in terms of the quality of
UGC. I also chose it because, unlike some sites I had visited, it had a policy that committed it to
curb hate speech including xenophobic speech on its platform. I was also aware that all readers*
comments had to be approved by a moderator before being allowed to appear on the M&G

Online site.

A close reading of the UGC that was published on the site was therefore significant for two
reasons. First it could make visible the potential tensions between free speech and hate and/or
other problematic speech. Second, representations and the way an issue is framed in the media
have the potential to have real and material effects on the affected groups (Media Monitoring
Africa 2009). This is because representation produces meaning through language (Hall 1997),
and action is likely to be taken based on what people understand a situation to mean. So in a
country where for many people ,the foreigner* has come to signify unemployment, poverty, lack
of housing, and all kinds of deprivation, it was especially significant to see what the moderators
passed as fit for publication at a time when xenophobia was not just an attitude but also

expressed as a violent practice.
1.2 Goals of the research

As earlier stated, the main goal of the study was to identify and analyse moderated (and therefore
approved) readers” comments on xenophobia, which contradicted the M&G’s affirmed standards
on hate speech and other speech which could be also assessed as problematic in terms of the
M&G’s own policy commitments to standards of acceptable speech. The study did not seek to
explore the adequacy of the policy in terms of external standards but rather focused on comments
that contradicted the newspapers own stated policy. The inherent tensions between free speech
and hate speech and their implications for moderation served only as a backdrop to inform the
identification of offending items, and their analysis. It is important to study the reasons for why
some output escapes moderation when it contradicts policy, but this was not the goal of this
study. The point of this study was to identify and motivate through analysis that there is such a

contradiction in the first place.

1.3 Methods, Procedures and techniques
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The study“s methodological approach was qualitative. The time frame for the sample — May and
June, 2008 — was significant because it was the time the xenophobic violence was taking place
and being interpreted through extensive debates and commentaries. The sample period yielded
19 blog articles on xenophobia with 682 readers” comments posted across them. A research
design involving a qualitative content analysis of the universe of data, review of the M&G policy
documents, and a textual analysis using an eclectic approach of rhetorical theories of
argumentation and framing analysis was employed. The textual analysis was limited to the
selected data to identify apparently offending comments. The first stage in the textual analysis
was a thematic content analysis that included all the 682 comments. This helped the researcher
understand how the readers were representing the violence and what arguments they were
putting forward, and importantly it helped zoom in on comments that contradicted the website®s
policy. It is those problematic comments within this that were moderator-approved that the study
used as a sample for detailed textual analysis. These comments were further disaggregated on the

basis of the form of violation they represent (e.g. xenophobic, inciting to violence etc).

Argumentation and framing analysis were chosen as methods because of the study*s attempt to
use wording as empirical evidence of the presence of both explicit and implicit hate speech in the
text, contrary to the newspaper*s affirmed standards. Similarly, xenophobia is not always very
obvious and can be present in subtle and deep forms making these two methods appropriate to
the objectives of the study. “Framing essentially involves selection and salience. To frame is to
select some aspects of a perceived reality and make them more salient in a communicating text,
in such a way as to promote a particular problem definition, causal interpretation, moral
evaluation, and/or treatment or recommendation for the term described” (Entman 1993: 52,
emphasis in original). Preliminary analysis of the readers” comments reveals that frames of
hatred and frames of violence manifest in particular ways that framing theory underpins, for
example national and racial stereotypes. The commentators™ chosen schemas of interpretation
can therefore be best made sense of through a framing analysis. The M&G policy documents are
also reviewed using framing analysis tools as informed by the insights related to theories of
xenophobia and theories of free speech regulation. Argumentation, on the other hand, has been
defined as “a verbal and social activity of reason aiming at increasing (or decreasing) the
acceptability of a controversial standpoint for the listener or reader, by putting forward a

constellation of propositions intended to justify (or refute) the standpoint before a rational judge”
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(Van Eemeren et al 1996: 5). This makes it a good complement of framing as it can be used to
identify which frames were emphasised in the comments. The three divisions of rhetoric, as
identified by Aristotle, namely: forensic, epideictic and deliberative (Richardson 2007) also
operate in similar ways to the essence of framing, namely: defining the problem; diagnosing its
causes; making moral judgements; and offering and justifying treatments for the problems and
predicting their likely effects (Entman 1993: 52). A close reading of the arguments and frames
present in the text is important because they may rally people around xenophobia, hate speech

and inflammatory speech even without explicitly doing so.
1.4 Structure of the thesis

The thesis opens with chapter one (the current one) which introduces the study and provides its
contextual background. Chapter two is the first of two theoretical framework and literature
review chapters. It discusses the media and democracy, freedom of expression, and hate speech.
Chapter three is a continuation of the theoretical framework and literature review and discusses
moderation and M&G Online policy. Chapter four presents the methods, procedures and
techniques used to carry out the study. Chapter five presents a description of the study*s findings
while chapter six presents an interpretation of the same. Chapter seven, which is the final one,
presents the study‘s conclusion and recommendations. It also presents a brief summary of all the

other chapters.
1.5 Conclusion

This chapter has introduced the study and given its contextual background. It has also provided
an outline of the entire thesis. The next chapter presents the first part of my theoretical

framework and literature review.
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CHAPTER TWO

THEORETICAL FRAMEWORK AND LITERATURE REVIEW (ONE)

2.0 Introduction

This is the first of two theoretical framework and literature review chapters. It is divided into two
main sections, namely: media and democracy; and freedom of expression. The second section is

further divided into sub-sections.

The first section presents an overview of the relationship between media and democracy. It
highlights the normative role of the media in a democracy. As this is the broad area that informs
this study, some of the issues raised will also be discussed in other sections of the chapter. The
second section focuses on debates surrounding the concept of freedom of expression; it has two
main sub-sections, namely hate speech and the status of freedom of expression in South Africa.
The second section also interprets xenophobic speech against the backdrop of the concept of hate

speech.

This chapter concludes by arguing that the right to freedom of expression should not be treated
as inherently superior but should prevail only on the strength of its merits over competing rights
in a particular case. The study recognises the importance of freedom of expression as both a
cornerstone of democracy and a crucial factor in the fulfilment of other rights. It argues that all
opinions — both popular and unpopular — should be allowed free expression on condition that

they do not incite to violence, hatred or harm, or undermine the dignity and/or equality of others.
2.1 The media and democracy

Democracy is defined as “a form of government in which the supreme power is vested in the
people and exercised directly by them or their elected agents under a free electoral system”
(Merriam-Webster*s Dictionary of Law n.d). Some principal features of this type of government
are: constitutionally guaranteed basic personal and political rights; free and fair elections; and
independent courts of law, among others. There are many variants on theories of the media and
democracy but I will limit my discussion to those identified as directly relevant to this study as

its focus precludes a detailed examination of them all.
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The dominant theory of the relationship between the mass communications media and
democracy is that media enable the public to participate in their governance. The media achieve
this by keeping the public informed about political and other developments as well as giving
them a forum to air their views on matters of public interest. Enabling informed debate by being
both a source of information as well as a platform for public deliberation is therefore seen as a
crucial role of the media in a democracy (Cuilenberg, Scholten & Noomen 1992). “Dominant
democratic theories prescribe two ideal functions for the media: shielded from state oppression
and commercial coercion they should, first, make important information available for all and,
second, enable citizens to communicate with each other about relevant issues. [ They] should
both disseminate information and facilitate dialogue” (Moe 2008: 319). The media are also
viewed as being the “connective tissue” of democracy by providing the principal platform
through which citizens and their elected representatives communicate with each other in their

common efforts to inform and influence (Gunther and Mughan 2000).

A requisite component of democracy is inclusivity, and in the media that translates as providing
equitable space to divergent views. This makes media freedom and freedom of expression
particularly necessary. “Indeed, mass media have served remarkably well as a means to globalize
the democratic exchange of ideas and issues capable of challenging authority and fostering an
atmosphere of optimism” (Murphy 2007: 8). An equal platform for competing views means that
both widely accepted and less accepted issues and ideas have to be allowed visibility in the
media. Such divergent information and perspectives have the potential to shape and improve

both collective and individual decisions (Sunstein 1995).

The benefits which are supposed to accrue from deliberation-enhancing devices include
better decision-making (since more persons with informed insights would be able to
influence outcomes) and greater societal cohesiveness (fewer persons would be excluded
from the process; also the fact of participation itself might connect citizens to others and
encourage empathy with others™ concerns). The most optimistic accounts hold out the
hope of greater consensus across key issues confronting the polity (Cram 2006:4).

The media are also widely recognised as contributing to the development of popular knowledge
through the range of social, political, educational and cultural materials that they disseminate.
“...media are used in information seeking, persuasion, social interaction, self-expression, and

decision-making” (Possi 2006: 107).
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The relationship between media and democracy cannot be said to be static as it is affected by
changes in society such as entering a specific period in history and embracing the possibilities
that it enables or the changes it brings. “...[T]The meanings of democracy and communication are
historically variable. The meaning of democracy changes over time because forms of
communication with which to conduct politics change” (Carey 1993: 2). As such, new media
forms such as the internet can be said to have altered the relationship between media and
democracy as they enable new and faster ways of public deliberation by creating a new space for

people to express themselves and even interact with their elected representatives (Papcharissi

2004).

There exist normative theories about the ideal role of media in society and one such theory is
social responsibility. The social responsibility theory*s principal position is that media freedom
and independence should come with responsibility towards society. It puts forward such
principles as: “[t]he media have obligations to society, and media ownership is a public trust;
news media should be truthful, accurate, fair, objective and relevant; the media should be free,
but self regulated; media should follow agreed codes of ethics and professional conduct; and
under some circumstances, government may need to intervene to safeguard the public interest”

(McQuail 2000: 150).

If freedom of expression is considered an indispensable feature of democracy, it follows that the
suppression, through different means, of divergent views is undemocratic. “Media are believed
to be, and indeed should be, truthful, informative and contributing to democracy and social

accountability. They are supposed to be democratic, allowing people to raise their voices and

enable free thought and speech” (Possi 2006: 107).

Freedom of expression is the concept that underlies all such expectations; it is viewed as the
enabler of informed public deliberations. The next section looks at this concept in more detail. It
begins by highlighting the international and regional standards on freedom of expression, and

concludes with local standards.
2.2 Freedom of Expression

Freedom of expression refers to a democratic principle that allows people the freedom to hold

opinions of their choice and to seek, receive, and share information and ideas on matters that
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interest them. It is internationally recognised as a fundamental human right as articulated in
Article 19 of the Universal Declaration of Human Rights (UDHR) of 1948: “Everyone has the
right to freedom of opinion and expression; this right includes freedom to hold opinions without
interference and to seek, receive, and impart information and ideas through any media and
regardless of frontiers.” It is also recognised in international human rights law in Article 19(2) of
the International Covenant on Civil and Political Rights (ICCPR). It is further guaranteed in
regional human rights instruments such as Article 9 of the African Charter on Human and
Peoples™Rights (ACHPR) and the African Commission on Human and People‘s Rights™

Declaration of Principles on Freedom of Expression in Africa.
The Declaration states that:

[flreedom of expression and information, including the right to seek, receive and impart
information and ideas, either orally, in writing or in print, in the form of art, or through
any other form of communication, including across frontiers, is a fundamental and
inalienable human right and an indispensable component of democracy (Declaration of
Principles 2002).

It further states that “[e]veryone shall have an equal opportunity to exercise the right to freedom
of expression and to access information without discrimination”. Different countries have ratified
the provisions of these international and regional instruments and even gone on to consolidate
them in national legislation. While these provisions provide a standard, the implementation
remains up to the different member countries. Practice has revealed that the different signatories
uphold these standards to different extents depending on their respective legal and sometimes

political environments.

As discussed in the earlier section, freedom of expression is a prerequisite for democracy. It is
viewed as the enabler of public deliberations and is therefore a significant marker of democracy,
or the lack of it. In democratic countries, this right is constitutionally guaranteed. “The law*s
intention is to broaden the terms of public discussion as a way of enabling common citizens to
become aware of the issues before them and of the arguments on all sides and thus to pursue
their ends fully and freely” (Fiss 1996:3). Apart from enabling democracy, freedom of
expression is also viewed as an important contributor to the fulfilment of other rights and
entitlements. It is often viewed as being crucial to the process of unveiling and exposing

violations of all other human rights, and for the fight against such violations (Berger 2007).
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“...[R]estrictions on the exercise of the right to freedom of opinion and expression could indicate
a deterioration in the protection, respect for and enjoyment of other human rights and freedoms,
bearing in mind that all human rights are universal, indivisible and interdependent and

interrelated” (Commission on Human Rights resolution 2003/42).

The libertarian media theory advocates for a press that is free to inform its audiences of all issues
without restriction. It similarly proposes that audiences be allowed the freedom to express their
views through the media (Siebert et al 1956). Although there is no unanimous standard on how
this right should be exercised and although the extent to which it is upheld differs from country
to country and situation to situation, there is a dominant (but contested) understanding that it is
not an absolute freedom. This understanding acknowledges that democracy entails balancing free
speech and limits on free speech; that free speech cannot be enjoyed at the expense of other
rights and neither can it be curtailed without justification. These issues will be further unpacked
and discussed in the following sections. What is necessary to point out at this stage though is that
issues concerning freedom of expression and what ought to be its limit go back a very long way,
such as to the principles of Freedom of Expression that John Stuart Mill first outlined in his 1859
book On Liberty. Whether these formulations of original principles remain relevant to
contemporary political debates is an interesting area to explore but not one I will get into due to

the limited nature and different focus of my study.

One of the main issues highlighted in ongoing debates, however, is the potential of unrestricted
free speech to produce forms of expression that can undermine other rights. The possibility of

competition between free speech and other rights raises such questions as:

What values can come into conflict with the exercise of the right to free expression? Are

these values also protected by rights? If so, how do we adjudicate conflicts between these
rights? If not, when must it give way to them? What are the costs of limiting or abridging
the right to free expression? (Sumner 2004:3)

Such dilemmas especially surface in circumstances where the preservation of freedom of
expression results in the undermining of such rights as safety, equality, dignity, and freedom
from incitement to harm (Sumner 2004; Cram 2006; Possi 2006). In such situations, limiting
certain forms of expression has been one course of action. Some of the circumstances that have
been cited as necessitating such limitation include when “the said freedom endangers the

nation's freedom, security or people‘s lives” (Possi 2006: 112). Constitutional protection for
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freedom of expression is usually never absolute as it is often accompanied by statements of other
constitutionally protected rights and freedoms (Cram 2006). Such statements include the
prohibition of certain forms of expression such as hate speech, propaganda for war and other
forms of incitement to harm, all of which are not covered under free and therefore protected

speech.

The international treaties on human rights also acknowledge that freedom of expression is not an
absolute right, and they identify circumstances in which member states may intervene and
restrict it. They recommend that the state may impose a limitation only if it is provided for by
law, has a legitimate purpose, and is necessary in a democratic society. The purposes that are
deemed legitimate include protecting the rights of others, protecting national security, public
order, public health or morals (ICCPR Article 19[2]; ACHPR Article 9[2]). The treaties oblige
the member states to prohibit by law any form of expression that advocates national, racial or
religious hatred that constitutes incitement to discrimination, hostility or violence (ICCPR
Article 20) and to criminalise “dissemination of ideas based on racial superiority or hatred,
mcitement to racial discrimination, as well as all acts of violence or incitement to such acts
against any race or group of persons of another colour or ethnic origin” (International

Convention on the Elimination of all forms of Racial Discrimination [I[CERD] Article 4).

Legal restriction on free speech is well within the provisions of international human rights
standards. It is aimed at protecting other rights and freedoms such as equality and human dignity,
in theory at least. An issue that becomes critical then is the manner in which these limitations are
invoked and to what end. “What needs to be examined, therefore, is the way in which a balance
should be struck to ensure that whereas this right [freedom of expression] is respected, other
fundamental rights and freedoms are not infringed” (Sooka 2003:50). In a situation where there
is a conflict between one‘s right to express an opinion that may be deemed offensive and
another*s right not to be a victim of such speech, there is need to offer coherent justification for
which right is preferred. This is especially true with freedom of expression as there is a risk that
restraining it may occur to the point where the right itself is threatened (Boyle 1992). A related
concern is the selective fashion in which freedom of expression is restricted in some countries.
“Article 19[s] 20 years of experience show that restrictions on freedom of expression, including

hate-speech legislations, rarely protect us against abuses, extremism, or racism. In fact, they are



25

usually and effectively used to muzzle opposition and dissenting voices, silence minorities, and
reinforce the dominant political, social and moral discourse and ideology” (Callamard 2006: 4).
Hence the argument that any limitation on freedom of expression be made on reasonable and

justifiable grounds in an open and democratic society (ICCPR; Sooka 2003).

Debates on freedom of expression and what ought to be its limit are generally ongoing although
sometimes they are triggered or reinforced by specific incidents as was the case in the United
Kingdom post the September 11, 2001, terror attacks on the United States of America. As the
attacks were associated with Al Qaeda, a Muslim group, there was concern that there might be a
backlash against UK Muslim communities. Legislative attention was drawn to the issue of hate
speech and specifically “whether it is appropriate in a democracy committed to the fundamental
importance of freedom of expression to criminalize [sic] expression which is intended to
promote hatred on the basis of race, religion, ethnicity or national origin” (Cram 2006: 98).
Arguments have been put forward outlining the merits and demerits of criminalising certain
forms of expression. One such form is hate speech, and it is discussed in more detail in the next

section.

The social responsibility theory, as earlier alluded to, accepts some limitations on speech in the
public's interest but proposes self regulation rather than legislative mechanisms (McQuail 2000).
It recognises that even within law, there will be ethical choices that a journalist needs to make

which may amount to limiting free expression.

2.2.1 Hate Speech

Hate speech or hate expression refers to “expression which is abusive, insulting, intimidating,
harassing and/ or which incites to violence, hatred or discrimination,” (Coliver 1992: v). It is one
of the forms of expression that is not covered under free speech in the ICCPR and other pieces of
legislation, including some national constitutions. “Any propaganda for war shall be prohibited
by law. Any advocacy of national, racial or religious hatred that constitutes incitement to
discrimination, hostility or violence shall be prohibited by law” (ICCPR: Article 20). Member
countries have the responsibility of upholding the provisions of the ICCPR and commitment to
this responsibility has taken the form of different initiatives to curb hate speech and protect its

targeted recipients. “In International [sic] law, commitment to the fundamental and pervasive
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notions of equality and the inherent dignity of all human beings is well established, resulting in
treaty-based and charter-based norms which impose severe constraints on the freedom to engage

in various forms of hate expression” (Cram 2006: 99).

Hate speech can be differentiated according to what purpose it is seen as serving. While some
forms of hate speech may reduce a category of people in the eyes of others and prevent them
from being treated as equals, other forms may urge the targeted individuals or groups to be
physically attacked. “In international law, there are four broad categories of hate speech that may
be restricted: hate speech that constitutes incitement to discrimination, hate speech that
constitutes incitement to hatred; hate speech that constitutes incitement to cause harm and hate

speech that constitutes incitement to violence” (Duncan 2003: 2).

Hate speech may be regulated on the theory that such expression degrades the value and worth of
its victims and the groups to which they belong. “It is asserted that hate speech tends to diminish
the victims* sense of worth, thus impeding their full participation in many of the activities of
civil society, including public debate. Even when these victims speak, their words lack authority;
it is as though they said nothing” (Fiss 1996: 16). In South Africa, hate speech is registered as a
constitutional limit placed on freedom of expression. The intention is to uphold the dignity and
equality of potential victims. Specific legislation gives further (and extended) application to the
constitutional position (see below). The international community has shown commitment to
curbing hate speech through different initiatives. In 1993, the UN‘s Commission on Human
Rights* appointed a Special Rapporteur on racism and xenophobia. The Rapporteurs annual
reports informed the Commission®s adoption of resolutions (Cram 2006). In April 2002, the

Commission adopted a resolution in which it stated its alarm

...at the increase in racist violence and xenophobic ideas in many parts of the world, in
political circles, in the sphere of public opinion and in society at large, as a result of
resurgent activities of associations established on the basis of racist and xenophobic
platforms and charters, and the persistent use of those platforms and charters to promote
or incite racist ideologies (Commission on Human Rights Resolution 2002: 68).

* The Commission on Human Rights was a functional commission within the United Nations from 1946 until it was
replaced by the Human Rights Council in 2006. It was the UN"s principal mechanism and international forum
concerned with the promotion and protection of human rights.
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In 2001, the World Conference against Racism, Racial Discrimination, Xenophobia and Related
Intolerance, held in Durban, also took a stand against hate expression. The conference denounced
and actively discouraged “the transmission of racist and xenophobic messages through all
communications media, including new Information and Communication Technologies, such as
the Internet” (Durban Declaration and Programme of Action 2001: 48). To reiterate an earlier
point, there are a number of other international conventions (e.g. ICERD) which outlaw speech
that advocates hatred that incites discrimination, hostility or violence on the basis of race,
ethnicity, nationality or religion. International standards outlaw hate expression against
categories of people identified by colour, descent, religion and national or ethnic origin (Coliver
1992), but that is not an exhaustive list of characteristics by which victims can be grouped and

targeted.

In cases where hate speech has already been conveyed, the international community has also
shown commitment to punishing the perpetrators. The outcomes of the Nuremberg and Rwanda
tribunals provide two examples from history of how media practitioners have been convicted for
promoting crimes against humanity through hate messages (Cram 2006). One of the people
prosecuted by the International Military Tribunal at Nuremberg that tried perpetrators of the Nazi
genocide of European Jews, was the publisher of Der Sturmer, a weekly newspaper that

published articles calling for the extermination of the Jews (Article 19 1996).

Rwandan media have often been cited as having played an instrumental role in that country*s
genocide which began on April, 6, 1994 and left approximately 937, 000 people dead within
three months (Thompson 2007). The media were used as additional means of encouraging
violence prior to and during the genocide. Media organs, with covert government sponsorship,
systematically conveyed messages of hate that urged the majority Hutu tribe to kill the minority
Tutsi (Article 19 1996; Thompson 2007). Overt hate messages against the Tutsi became the
norm in government-backed media in the years leading up to the genocide. One such instrument
was a newspaper called Kangura, which overtly urged its readers to discriminate against the
Tutsi and Hutu moderates. In what was considered its crudest form of incitement to hatred, the
paper in December 1990 published what was referred to as the 10 Hutu Commandments. These
were instructions to abuse and discriminate against Tutsi. “Kangura attempted to justify these

measures by claiming that all Tutsi were dangerous and aimed to exterminate Hutu suggesting
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that they must be dealt with before they could strike ” (Article 19 1996: 67). Also conveying
overt hate messages against the Tutsi and Hutu moderates during the genocide were broadcasters
from Radio-Télévision Libre des Mille Collines (One Thousand Hills Free Radio) known by its
acronym RTLM. These journalists legitimated the elimination of Tutsi by calling them
,cockroaches.” They further used such epithets as ,dogs™and ,snakes* when referring to Tutsi,

“accusing them of cannibalism and mercilessly welcoming their disappearance” (Chrétien 2007:
57).

Article 4 of the ICERD expressly obliges all signatory states to punish by law, all acts of
violence or incitement to violence against any race or category of people of another colour or
ethnic origin. The commitment to this obligation was demonstrated in December 2003 when
what was considered media incitement to genocide was punished by the International Criminal
Tribunal for Rwanda. Two RTLM directors and editor in chief of Kangura newspaper were
convicted and sentenced to life imprisonment. The sentence of one of the RTLM directors was
reduced to 35 years (Biju-Duval 2007). Although some Rwandan media were dubbed ,hate
media“, some writers have argued that the role media played was not as great as they have been
blamed for. “The fundamental reality, which cannot be stated too often, is that genocide is not
caused by the mass media. At worst they may abet the process, but inflammatory media coverage

is essentially a symptom of a process resulting from other causes” (Article 19 1996: 166).

From the foregoing arguments and examples, one might assume that the push to curb hate speech
or punish its perpetrators is a matter of unanimity, but that is not the case. Firstly, curbing hate
speech is a complicated issue because it entails limiting freedom of expression, which, as argued
earlier, is a fundamental human right and essential to democracy. There is also the possibility of
anti- hate speech laws being applied selectively and used to stifle legitimate opposition.
Secondly, there is a view that hate speech should not be curbed but rather recognised as a

legitimate form of public discourse.

Although some writers acknowledge the prejudiced nature of hate speech, they argue that
banning it is not a solution because it does not stop the hatred but simply chases it underground
or online where it festers and grows (Louw 1996). “Hate speech must be recognised as a
legitimate and valuable form of symbolic expression in society - not because it is true or sound,

but because it identifies discontent, injustice, inequities. To deny voice, even those voices that
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are vile, disgusting, and hateful, is itself an act of contempt” (Whillock and Slayden 1995: xv).
This argument is made on the theory that prohibiting hate speech is equivalent to attempting to
silence the voices that alert society to a problem. A further argument is that including hate
speech in public discourse is a way of coming to terms with it. “Hate speech exists because
people find it to be relevant; such speech is relevant: It articulates and typifies the felt condition
of peoples lives. If its logic is faulty (and it is), its visceral appeal is credible. For this reason it
must be allowed and admitted as a form of public discourse” (Whillock and Slayden 1995: xv).
They argue that, rather than expunge it, people should seek to know why it exists and examine

critically what is really being said and why.

Another argument is that free speech is essential to individual self-fulfilment and human growth,
hence the need for society to be tolerant of a variety of ideas, no matter how unpopular or
controversial. This is to enable the expression of peoples individuality and ideologies which

benefit not only the speaker but also the target audience and society as a whole (Sopinka 1996).

In reference to the experiences of the United States of America, Abrams (1996) argues that: “I
know that the temptation to ban speech that we think - and think we know - is ,bad* is sometimes
overwhelming. Speech matters; it can do harm; it sometimes has done harm. But our approach
under the Constitution, at its very best, has generally been to risk the harm that speech may

inflict to avoid the greater harm that the suppression of speech has so often caused.”

This study subscribes to the view that having an unpopular or controversial opinion should not
negate the right of the speaker to express it. It argues, however, that any such opinions should
only be allowed free expression on condition that they do not violate other people‘s rights. While
appreciating that freedom of expression may well be the basis on which other rights rest, this
study argues that speech that violates and undermines the rights of its victims should not be
allowed to enjoy free expression. It is of the view that, just as democracy has to be understood in

context, so too does freedom of expression.

Limits on democracy may be legitimate under very pressing conditions; likewise no one would
support free expression of hate in the Rwandan or Nazi case. So, the general principle can allow
modification. Arguably, South Africa“s very particular racist history and tortured transition also

legitimates restrictions, which themselves are limited.
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The next section looks at the status of freedom of expression in South Africa.
2.2.2 Status of freedom of expression in South Africa

Since this study is based on a South African newspaper, it is necessary to discuss the status of
freedom of expression in the country. A useful point to begin is to mention that South Africa is a
signatory to several international treaties on human rights, and freedom of expression is
guaranteed in Section 16 of the national Constitution. This section provides protection for any
form of expression that falls within the permitted limits. This includes: “freedom of the press and
other media; freedom to receive or impart information or ideas; freedom of artistic creativity; and
academic freedom and freedom of scientific research” (section 16[1]). The right to freedom of
expression and the right of access to information (section 33) are the constitutional bases on
which the media draw their legitimacy to access and disseminate information. Section 16 further
grants individuals and groups protection of all forms of expression that are constitutionally
provided for. From an interactive media point of view, this is the part of the Constitution where
citizens derive their legal right to participate in debates on issues that they deem relevant to

them. The Constitution does not, however, protect speech that qualifies as “propaganda for war;
incitement of imminent violence; or advocacy of hatred that is based on race, ethnicity, gender or

religion, and that constitutes incitement to cause harm” (Section 16[2]).

Further limits of free expression beyond those in Section 16 are present in another part of the

Constitution. Section 36 of the Constitution provides that:

The rights in the Bill of Rights may be limited only in terms of law of general application
to the extent that the limitation is reasonable and justifiable in an open and democratic
society based on human dignity, equality and freedom, taking into account all relevant
factors including a) the nature of the right, b) the importance and purpose of the
limitation c¢) the nature and extent of the limitation, c¢) the relationship between the
limitation and its purpose (Constitution 1996).

What needs to be borne in mind is that the Bill of Rights in the Constitution also guarantees the
right to equality in section 9 and the right to dignity in section 10. Section 9 of the Constitution
seeks to reverse the injustices of South Africa“s recent past (I will return to this in the next
section) by promoting equality and preventing unfair discrimination. In subsections 3 and 4 it
explicitly prohibits unfair discrimination, directly or indirectly, by the state or any person

“against anyone on one or more grounds, including race, sex, pregnancy, marital status, ethnic or
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social origin, colour, sexual orientation, age, disability, religion, conscience, belief, culture,

language and birth” (Constitution 1996).

Section 16[b] defines the boundary beyond which the right to freedom of expression does not
extend, a boundary that is further narrowed by measures introduced in a separate law. The
Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 2000, otherwise known
as the Equality Act, promotes “the full and equal enjoyment of all rights and freedoms” for all
(section 9[2]). Section 10 of the Equality Act extends the hate speech limitation in the
Constitution by prohibiting not only speech that advocates hatred and constitutes incitement to
cause harm (as section 16 [b] of the Bill of Rights stipulates) but also includes speech that

qualifies as intentionally hurtful or harmful.

No person may publish, propagate, advocate or communicate words based on one or
more of the prohibited grounds, against any person, that could reasonably be construed to
demonstrate a clear intention to a) be hurtful; b) be harmful or to incite harm; c¢) promote
or propagate hatred (Equality Act section 10[1]).

This broad definition of hate speech means that the Equality Act puts a further limitation on
freedom of expression. It means that speech that may pass muster under the hate speech
benchmark as set in section 16 may still qualify as hurtful or harmful (as provided for by the
Equality Act) and therefore not be legally protected. This raises the issue of whether the Act is
found to be constitutional or whether it goes further than the Constitution. The Constitution is
supreme, so a person could appeal against a conviction under the law in terms of the Constitution
— which would then require the Constitutional Court to strike down the part of the law. In other
words, section 10 of the Equality Act would have to satisfy the requirements of section 36 in
order not to be inconsistent with the limitation clause (section 36) of the Constitution. A
complexity is proving “intention” as this is not the same as hurtful effect. This criterion is hard to
apply because effect does not necessarily demonstrate intention, and there can be instances
where intention may not be proved but the effect may still be problematic in terms of the

Constitution.

The South African dispensation is informed by the country®s experiences and realities as well as
by modern progressive understanding of human rights. “It is not by accident or exceptional
genius or madness that South Africa“s constitutional conceptualisation of equality and non-

discrimination is so far-reaching. The reasons for this choice lie in the immediate historical
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experiences and the need to negate the horrors and injustices of the past” (Gutto 2001:124,

emphasis in original).

The print media in South Africa, of which the M&G is part, are governed by the Press Councils
voluntary press code of ethics which is explicitly informed in part by section 16 of the
Constitution (Press Code of Ethics), although this does not reference the expanded definition in
the Equality Act. This means that South African newspapers voluntarily commit themselves to
operate within the constitutional limits of freedom of expression and assume the responsibility
that comes with the right. This is so because one of the attributes of modern human rights is that
rights and freedoms are accompanied by obligations, duties and responsibilities on the part of the
bearer. “A regime of rights and freedoms without corresponding duties and responsibilities is a
regime of anarchy” (Gutto 2001:125). For the media, one responsibility that comes with freedom
of expression is not to use or allow their media to be used as platforms for any form of speech
that violates the constitutional limits. Hate speech (in the narrower sense of the Constitution) is a

violation, and by embracing the code of ethics the media pledge not to engage in it.’
2.2.2.1 Background to freedom of expression in South Africa

The context of South Africa“s law and media regulation lies in the fact that from 1994, the
country has had to move from being a society informed by racism first under colonialism then
apartheid, to a constitutional one based on the values of human dignity, equality, and non-
racialism, among others (Kriiger 2009). The current Constitution was passed in 1996 and
replaced an interim one that was drafted during transition negotiations (Duncan 2003). The
overarching motive behind most changes effected post 1994 was to break with the atrocities of
the past and the laws and behaviours that enabled and sustained them. From a legal point of
view, some of the most prominent measures taken towards achieving this reversal are articulated

in the Equality Act.

Apartheid South Africa was racially divided and has a history of injustice, intolerance and other
human rights violations. Like many other freedoms, freedom of expression was not universal
during this period. There were strict censorship and security laws that authorised the banning of

publications and individuals, among other forms of suppression of dissent (Gutto 1996).

> The contents of the Code of Ethics are discussed in chapter three of this study.
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“Freedom of expression was controlled, owned, and regulated by a minority, undemocratic
government as a mechanism to protect and maintain its position. The apartheid system was
sustained through an array of legislation, policies, bills, and practices that regulated the exercise

of free speech and expression” (Motala 2006:153).

The Constitution, therefore, sought to be the foundation on which a unified South Africa was
built, and the shortcomings of the apartheid system done away with. To ensure that the
democratic ideals outlined in the Constitution are enjoyed by everyone in South Africa, national
institutions were created through section nine of the Constitution. The South African Human
Rights Commission (SAHRC) is one such institution set up to protect and promote human rights
and ensure that they are delivered to citizens. Part of the SAHRC"s mandate is “addressing
human rights violations and seeking effective redress for such violations,” (SAHRC). The
SAHRC has heard a number of cases involving tensions between free speech and hate speech,

some of which are discussed later in this chapter.

While there is an understandably great desire among South Africans to protect freedom of
expression at any cost given the deprivation of that particular freedom during the country*s
recent history, it is still not as easy a matter as it may appear. One of the reasons is that the rights
to equality, dignity, and freedom from incitement to harm are equally important given the
country’s history, and they are placed at significant risk of being undermined if freedom of
expression is unlimited. The argument for maximum freedom of expression is therefore met with
the counter argument that forms of expression that spread hatred, demean or incite to violence
should be restricted to protect its victims (Duncan 1996). According to some proponents, one of
the attributes of modern human rights is that none of them is absolute. “[Human rights] are all
subject to reasonable and justified limitations based on the context of their application. The

Constitution provides the principles and criteria for judging the permissible limitations” (Gutto

2001:126).

The argument against the banning of hate speech is informed by the concept that although as a
form of expression it is of an abhorrent nature, curbing it means freedom of expression is being
denied; a fundamental right is being taken away or seriously hampered (Louw 1996). This
argument brings to the fore the question of whether hate speech directed at individuals or groups

is more injurious and harmful to the people addressed, than the damage done by inhibiting an
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important freedom. “Many of us in the Freedom of Expression Institute believe that once
freedom of expression is limited or curbed to serve a particular purpose, the principle that there
shall be freedom of expression has been shattered. It then becomes only a matter of time before a
zealot for some other cause finds grounds for yet another curb. But it may not need a zealot,

merely an opportunistic politician” (Louw 1996:2)

Some, however, argue that no freedom, including freedom of expression, should be considered
as naturally superior to other rights. And while acknowledging the importance of freedom of
expression, they argue that forms of expression that are intended to hurt others or take away their
basic rights and freedoms of equality and dignity should not be encouraged in the name of
democracy (Gutto 1996). While serving as SAHRC chairperson, Jody Kollapen (2006) observed
that the difficulty came when freedom of expression had to be extended to forms of expression
that some people regarded offensive. He observed that freedom of expression, as articulated in
many judgments both in South African and foreign courts, was also intended to protect views
that may offend, shock or disturb. That, he observed, was where the test of the scope and the

parameters of the right to freedom of expression came into play.

2.2.2.2 Tensions between freedom of expression and hate speech: some examples

There have been countless controversies raised in the area of freedom of expression at an
international level. Some of the controversies that have received the most attention in recent
years include the film called ,Passion of the Christ by Mel Gibson and Dan Brown"s book the
,Da Vinci Code™and the film of the same title. Although created within the context of freedom
of expression, the portrayals in these productions were considered insulting by some groups of
people in different parts of the world. Another such case was the publication in a Danish
newspaper of a series of cartoons that depicted the prophet Muhammed of the Muslim faith in
ways that the Muslim community around the world found offensive. This particular case is

discussed in more detail later in this section.

Given the diverse nature of South African citizens in terms of race, culture and religion, and the
country“s aim to break from its apartheid past and build a democratic and unified nation,
peaceful co-existence remains an on-going national objective. This ideal of unity in diversity,

however, does get tested by forms of expression that are seen as contributing to division rather
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than unity. Some of these expressions are made against individuals or groups based on their
ethnicity, race, religion and other differences that the project of nation-building seeks to

harmonise.

Post-Apartheid South Africa has seen some forms of controversial speech that have fore-
grounded the extent of the fine nature of the line between freedom of expression and hate speech.
One such case was the chanting of “Kill the Boer, Kill the farmer” at the funeral of African
National Congress (ANC) Member of Parliament, Peter Mokaba, who coined the slogan. The
funeral happened at a time when white commercial farmers were being attacked and killed in
South Africa, Namibia and Zimbabwe. This was one of the reasons a group of offended
Afrikaners cited when they called for the classification of the chants as hate speech. They argued
that the chants had led to more killings of white farmers and that at least six farms were attacked
in the week following the funeral. A complaint was made to the office of the State President
(who was ANC) and the SAHRC. The then president Thabo Mbeki condemned the chants as
unacceptable but the SAHRC ruled that although it could not be considered desirable speech, the
slogan was not hate speech but merely an expression of the constitutional rights to free speech

(Duncan 2003; WorldNetDaily.com 2002).

The Freedom Front, a predominantly Afrikaner party, appealed against the SAHRC ruling and
argued that the chants were an incitement to harm a minority group and that was explicitly
unconstitutional. In defending its position, the SAHRC argued that the slogan did not qualify as
hate speech as defined in the “incitement to harm” limitation. This, the commission argued, was
because the limitation needed to be “understood to mean physical harm only, lest the right to
freedom of expression be circumscribed by an overly broad hate speech drag net” (SAPA 2003).
The appeal panel that later heard the case ruled in favour of the Freedom Front stating that
certain expression did not deserve constitutional protection as it had the potential to encroach
adversely on the dignity of others and cause harm. The slogan was, therefore, declared hate
speech on grounds that “it amounted to the advocacy of hatred that constituted the incitement to

cause harm” (Motala 2006: 158-159).

What the arguments advanced in this particular case bring to the fore is the possibility of
different interpretation of the same constitutional provisions. The Bill of Rights does state what

forms of expression do not qualify as free speech but “what [it] does not do, and perhaps could
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not have been expected to do, is define the concepts “propaganda for war”, “incitement of
imminent violence” or “advocacy of hatred” “that constitutes incitement to cause harm” (Gutto

2001: 171). And those are the concepts in Section 16 on which the limits are based.

In a similar but more recent case, ANC Youth League president Julius Malema sparked debate
when he used the same slogan even after it had been termed hate speech and therefore illegal.
Malema was reported to have led students at the University of Johannesburg in a song with the
words “shoot the boere [farmers], they are rapists”. He was also reported to have used the same
slogan during his birthday celebrations in Polokwane. The issue drew a barrage of reactions
including from opposition Freedom Front Plus who laid a criminal charge and the Afrikanerbond
who lodged a complaint with the SAHRC (SAPA 2010). A Johannesburg court ruled that
Malema may not sing the ,shoot the boer* or ,kill the boers™songs anywhere in South Africa.

Another case that fore-grounded the competition and tension between free speech and dignity
was a Muslim groups court interdict against South African newspapers publishing Danish

cartoons that satirized the revered Islam prophet Muhammed.

The brief background to the case is that on September 30, 2005, a Danish newspaper called
Jyllands-Posten published twelve cartoons satirizing the prophet Muhammed. The most
controversial of the twelve was the one that depicted the prophet with a bomb in his turban, with
a lit fuse and the Islamic creed written on the bomb (for images and descriptions of the cartoons

see http://middleeast.about.com/od/religionsectarianism/ig/Muhammad-Cartoons-/).The

portrayals sparked an outcry in Denmark and 11 Islamic country ambassadors sought a meeting
with the Danish Prime Minister Anders Fogh Rasmussen to discuss not only the offending
cartoons but what they also perceived as an on-going smear campaign against Islam and Muslims
in Danish public circles and media. The meeting did not take place as the Danish government
only responded with a letter to the ambassadors stating that freedom of expression had a wide
scope and the government had no means of influencing the press. The letter advised the
ambassadors to seek legal redress. Amid the unfolding uproar, the cartoons were reprinted in
more than 50 other countries by editors in defence of press freedom. The publications had far
reaching consequences as Muslims worldwide responded to the ,blasphemous® cartoons by
marching in protest, some peacefully and others violently. Danish flags were burned, embassies

set alight, certain newspapers boycotted, and wide-scale consumer boycotts across the Middle
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East effected. An estimated 10 people lost their lives in such protests. Some Danish youths
responded by threatening to burn copies of the Muslim holy book, the Koran, to show their
displeasure at the burning of Danish flags and boycotting of products (Pillay 2006).

In South Africa, the M&G newspaper, on which this study is based, published the cartoons in
the 3rd to 9th February 2006 edition and was met with an instant legal reaction. It was not the
only newspaper to get involved in a legal case over the cartoons as the Sunday Times also met a
legal challenge. On February 3, 2006, the Jamiat-ul Ulama of Transvaal, a voluntary Muslim
association, brought an urgent application to the Johannesburg High Court for an interdict
against the Johncom Media Investments Ltd, Newspaper Printers and Independent Newspapers
(Pty) Ltd to stop the Sunday Times from publishing and disseminating any of the cartoons. Part
of the group’s argument was that the cartoons were an infringement of ones right to freedom of
religion. They argued that the cartoons were blasphemous and were characterised by “insulting
messages and innuendos that mock at and ridicule both Islam and its founder”. In response, the
Sunday Times also claimed its rights. “The application was defended on the basis that the press
had a right to decide whether or not to publish the controversial cartoons, it had not as yet
exercised its decision-making power in this regard, and it was strongly opposed to the attempts

of any outside group to edit or censor the newspaper” (Pillay 2006: 9).

One view was that the cartoon controversy was an opportunity to explore the boundaries of
South Africans™right to freedom of expression as it created “the space to consider the dynamic
relationship between the right to freedom of expression and dignity as both a value and a right in

the Constitution as well as to reflect on the issue of prior restraints in South Africa” (Pillay 2006:
4).

Referring to the whole incident during a SAHRC seminar that discussed whether religion can co-
exist with freedom of expression, Imthiaz Jhetam of the Media Review Network made the

following observation:

[w]hile Muslims do not regard co-existence with freedom of expression as a dichotomy,
it is equally important to recognize that global events following 9/11 [September 11]
have unfairly allowed stereotyping of Muslims and Islam to intensify at an alarming rate.
The “cartoon controversy”, being the most recent manifestation of Islamophobia in an
environment characterised by remorseless media coverage of Islam, it would be a
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reasonable expectation that governments, academics, media and experts are able to
distinguish between fair comment and irresponsible demonisation (2006:13).

The case ended with a pre-publication ban on the cartoons being issued. According to Judge
Mohamed Jajbhay, the cartoons were unconstitutional and a violation of one‘s right to dignity.
He ruled that “the value of human dignity in our Constitution is not only concerned with the
sense of self worth of human beings in our society. It includes the intrinsic worth of human
beings shared by all people as well as the individual reputation of each person built upon his or
her or their own individual achievements. The value of human dignity in our Constitution
therefore values both the person[“s] sense of self worth as well as the public®s estimation of the
worth of value of such an individual or group of persons” (Pillay 2006: 11). He further ruled that
depicting the Muslim Prophet as a terrorist showed a lack of human sensibility and in some cases
constituted unacceptable provocation. It also advocated hatred and stereotyping of Muslims that

perpetuated patterns of discrimination and inequality.

In April, 2008, South Africa witnessed another widely reported case of competition between free
speech and dignity. This was a case in which the Sunday Times newspaper fired satirical
columnist David Bullard, a British-born naturalised South African, for an article they considered
racist and insulting to black people. Bullard had written in his ,put to lunch® column, an article
titled “Uncolonised Africa wouldnt know what it was missing” (article is no longer available on
the Sunday Times website but can be accessed on

http://www.africancrisis.co.za/Article.php?ID=25321& ). The article, which was published on 7

April, 2008, graphically detailed how Africa “benefited” from colonialism. Bullard was fired on
10 April, 2008, with Sunday Times editor Mondli Makanya apologising for the newspaper*s
decision to publish the article and by extension being “complicit in disseminating his [Bullard*s]
Stone Age philosophies”. The issue, which drew a lot of media and public attention, polarised

positions between support for the paper and support for Bullard. At least three complaints against

him were laid with the SAHRC (IOL 2008).

The Constitution of South Africa does not privilege any right over the other but in instances
where free speech and dignity and freedom from incitement to harm and/or violence are in
contention, and the speech seeking free expression is not demonstrably in the public interest,

dignity and freedom from incitement are privileged. The Mokaba song case is an example of
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such an instance. It is also consistent with the normative media theory of social responsibility
which recommends that freedom of expression be enjoyed with due responsibility towards
society and a sense of fairness. It can be argued that the protection of one"s dignity and right to
freedom from incitement to violence was in that particular case more important than anothers
need to chant an inflammatory slogan (Kill the farmer, kill the Boer*) whose relevance to society
is even debatable. The Bullard case, on the other hand, raised more the issue of ethical than legal
limits and how far one can ethically go in the name of free speech. In terms of denigrating
dignity and justifying inequality, the social responsibility framework promotes a media that is
free but self regulated and respectful of agreed codes of ethics and professional conduct.
Bullard*s opinion may have been within his legal right to free speech but still raised ethical
questions especially given the dehumanisation and/or inequality that some members of his

audience associate with colonialism.
2.2.3 Xenophobic speech

Within this study, xenophobic speech is understood to mean any speech that is prejudicial to
persons on the basis of their nationality. Nationality is described as grounds of “birth” in the
Constitution (section 9[3]) and echoed in the Equality Act. Xenophobic speech can fall under
different categories of problematic (and usually legally prohibited) speech depending on what
purpose it is seen as serving. For example speech that advocates hatred that constitutes
incitement to discrimination, harm or violence on the basis of nationality qualifies as xenophobic
hate speech. All forms of hate speech based on nationality are expressly prohibited in

international law and treaties (see Article 20 of the ICCPR).

The Durban Declaration of the World Conference against Racism, Racial Discrimination,
Xenophobia and Related Intolerance, for example, recognised “that xenophobia against non-
nationals, particularly migrants, refugees and asylum-seekers, constitutes one of the main sources
of contemporary racism and that human rights violations against members of such groups occur

widely in the context of discriminatory, xenophobic and racist practices” (2001:7).

Xenophobic speech is, however, not limited to hate speech as defined in section 16 of the South
African Constitution but can occur as speech that violates the right to equality of non-citizens (by

unfairly discriminating against them) and /or diminishes their dignity. This places some forms of
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xenophobic speech squarely under the expanded Equality Act definition (which is also the
M&G'’s definition, see section 5.2). There are thus forms of xenophobic speech that do not fall
under the category of hate speech but still fall under the different prohibited categories of unfair
discrimination and diminishing of dignity. This means that some forms of xenophobic speech
may only fall under one or two categories of problematic speech, while others may fall under all

categories.
2.3 Conclusion

This chapter has discussed the relationship between the media and democracy within the context
of a normative discourse. It has highlighted how the social responsibility framework provides for
a limit on free speech in the interest of public good. It has further highlighted how public

deliberation is regarded as a cornerstone for a viable democracy, and the centrality of freedom of

expression to this ideal.

The chapter has demonstrated that, crucial as it is, upholding the right to freedom of expression
is not always a straightforward matter. It is prone to controversy particularly when it comes into
competition with other constitutionally guaranteed rights such as equality or dignity and freedom
from incitement to violence. The chapter has outlined the controversy that has resulted from
expression that has been viewed as having crossed into outlawed forms of speech such as hate
speech. It has also shown how, despite the existence of constitutional limits on freedom of
expression, the interpretation of those provisions is not always a matter of unanimity. Some of
the cases cited demonstrate that law is delicate and can be interpreted in various ways, while
ethics are actual decisions that can either break the law around problematic speech, or interpret

within its parameters.

In concluding the chapter, this study is of the view that restricting speech places freedom of
expression in a vulnerable position. It is particularly concerned about the potential effects of such
restrictions and how legitimate discourse on matters of public interest may get inhibited in the
process. The study therefore reiterates its earlier argument that having a minority or controversial
opinion should not negate the right of the speaker to express it; it should be allowed expression
provided it does not hurt others. The study does, however, argue that freedom of expression

should not be treated as inherently superior but should instead be allowed to compete fairly with
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other rights. It should be upheld on the strength of its merits against competing rights in a given
historical context. Speech that incites hatred and violence, or which undermines the dignity or
compromises the equality of others should not be allowed expression on the pretext of free

speech or democracy.

Although this study does not agree with the Equality Act‘s expanded concept of hate speech (see
chapter 7 for reasons), it still uses it as the standard against which readers” comments are
analysed because it is the definition on which the M&G position on hate speech is based (see

section 6.1).

The next chapter presents a continuation of the theoretical framework and literature review.
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CHAPTER THREE

THEORETICAL FRAMEWORK AND LITERATURE REVIEW (TWO)

3.0 Introduction

This chapter is a continuation of the foregoing one, and presents the remainder of the theoretical
framework and literature review. It is divided into two main sections, namely: moderation, and
M&G Online moderation policy. These are discussed in line with the other theoretical positions
presented in the previous chapter. The chapter starts with a discussion of moderation, which is
one of the media“s ways of imposing limits on speech to make it suitable for publication, and
moves to a discussion of the documents that inform the moderation policy of the M&G Online.

The final section presents the chapter®s conclusion.
3.1 Moderation

Moderation or online gatekeeping® is an editing process of selection, rejection and prioritisation
of content for publication on a website. It exists mainly to prevent or retrospectively remove
“objectionable” material from websites in line with their set standards of acceptable use. The

people tasked with the job work to enforce the applicable standards and limits on any given site.

Moderation has over the years been necessitated by different reasons such as the need to prevent
defamation, copyright infringement and hate speech, among others. Yet quite unlike pre-digital
media where it was possible to have a few gatekeepers due to the contained nature of content
processed, digital media presents the challenge of intensified volume, velocity and audience
participation in public discourse, all occurring at unprecedented levels. This makes the historical
regulation of speech more difficult to implement especially that the digital media environment
restructures power relations in a way that challenges the very relevance of the gatekeeper, for
example by elevating the audience (or at least part of it) to the status of content producers (via

User Generated Content).

There are two types of gatekeepers, namely: traditional and technological. In traditional

gatekeeping, human intermediaries are enlisted to assist in regulating individuals while in

% This study uses moderation and online gatekeeping interchangeably.
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technological gatekeeping, efforts are made to “change the technology itself to facilitate direct
identification and regulation of individuals” (Zittrain 2006: 255-56). One such form is when a
site is programmed to reject and delete pre-specified words. There is also non-traditional human

gatekeeping like “report abuse” buttons or “slash.dot” models where readers are editors.

Moderation can, to an extent, be understood as “a structure for guiding individual behaviour and
maintaining collective norms” (Lackaff 2004:1) on specific online forums. Its filter function is
especially relevant on sites that allow content generated by users such as readers™ comments.
This is because not every contributor observes the guidelines and limitations set by law and/or
the site administration, or is mindful of the concept and policy as to what is ethical and in

keeping with the character required by the platform owner.

Such concerns are grounded in the fact that besides its perceived democratic benefits, User
Generated Content (UGC) is also noted for its potential to elicit uninformed and inaccurate
information, and inappropriate language use (Manosevitch & Walker 2009). “Perhaps the most
troubling and disruptive force online communities must endure is malicious users. The relative
anonymity of the internet, coupled with the disinhibitory effect of CMC [Computer Mediated
Communication] can lead to several forms of antisocial behaviour” (Lackaft 2004: 3). There is
also a general concern among some editors about UGC"'s potential to harm their brand. It (UGC)
is therefore often edited to make it fit with the identity of a particular newspaper (Hermida and
Thurman 2008). In overtly hostile exchanges between contributors, moderators step in to

“moderate” statements that cross the line of acceptability as set by themselves.

To work comprehensively, every submitted comment should go through a moderator who acts as
a gatekeeper only allowing for publication, those that meet the criteria. In reality, however, it
does not always happen that way. Moderation is very resource intensive (Thurman 2008) and
more so for sites that generate a lot of user content. The cost and resource implications of
gatekeeping can and do impact on UGC like readers” comments, in different ways. For example,
a UK-based editor Steve Purcell described the process of moderating readers™ comments as “a
real pain” and “a real chore”. He told a study how a messageboard [sic] about Princess Diana his
site had hosted was hugely successful but was “invaded with abusers, and just ploughing through

the number of messages every day became more effort than it was worth” (Hermida & Thurman
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2008: 9-10). The possible implications of such a situation may be either comments going

unpublished or being published without being checked by moderators.

There are four types of moderation regimes, namely pre-moderation; post-moderation, reactive

moderation, and distributed moderation (See Coats 2003).

...pre-moderation means all messages are read by a moderator [and] only posted after
they are explicitly approved; post-moderation means all messages are read after they are
posted, and inappropriate messages are deleted; reactive moderation means moderators
do not read every post, but will possibly take action if a questionable post is brought to
their attention; and finally, distributed moderation means that moderation power and
responsibility is somehow diffused among the entire group (Lackaff 2004: 8).

The M&G Online, on which this study is based, utilises a combination of pre-moderation and
reactive moderation which is signalled on the site by an option to “report abuse” under each
comment. It is one of those websites that does not leave evidence of pre-moderation as the
unapproved comment makes no appearance on the site. Some, however, do leave evidence. For
example Lusaka Times, a Zambian online newspaper, has a pre-moderation system through
which moderators completely delete or partly edit a comment. The post by a blogger whose
comment has been “failed” still appears on the site but only showing the blogger*s username and
the word “deleted” where the comment should have been. In cases where it is partly edited, the

problematic part of the comment is replaced by asterisks (*) as shown in figure 1 below:

: 7|

lungu says:

April 1. 2010 at 3:27 pm

#124 you are right....I heard this on radio phoenix news as well yesterday.This scheme is
meant to boost RB*S chances of winning next yearss elections.As for Senior Citizen,man
*xkx% chobe na chakwa Lameck Mumangeni. You two should find something better to do

than waste our money on crap stuuf

Complain about this comment



http://www.lusakatimes.com/?p=25088&cpage=1#comment-434011
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Figurel: A partly edited post on Lusakatimes.com. Note the asterisks.

It needs to be pointed out that reactive moderation is not only utilised by sites whose moderators
do not read every post, but even by those that also have a fully functional pre-moderation system.
A case of reactive combined with pre-active moderation occurs when a site moderator allows a
particular comment but later change his or her mind and deletes it probably after receiving
complaints about it. Sites that have such a provision usually signal it with the option to
“complain about this comment” or “report abuse” after each post. This is one of the more
common ways through which websites enlist readers to help as gatekeepers by reporting what

they consider objectionable.

The M&G commits to review any comment that is complained about and remove it if need be
(M&G), while Lusaka Times routinely deletes any comment that gets a minimum of five

complaints against it by fellow bloggers (Lusaka Times).

Figure 2 below shows a comment that was “failed” post-publication:

DREWMANY9 says:

March 31,2010 at 11:49 am

DELETED AFTER GETTING 5§ COMPLAINTS

Complain about this comment

Figure 2: An example of reactive-moderation on Lusakatimes.com

Moderation is a widely practiced intervention in regard to the publication of problematic speech.
It is practised for different reasons and in different ways. On news sites such as the M&G,
moderation is informed by standard policies which are made available to the users. The next

section presents a discussion of the policy documents that inform M&G moderation.

3.2 M&G Policy documents
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According to Riaan Wolmarans, chief moderator during this study‘s sampled period, 7L was
launched with both a contributors® policy and a readers” comment policy in place. “These
documents were drawn up because we knew that we needed clear and strict guidelines for
contributions and comment on the website — for legal protection and to ensure quality content

and debate,” he said.

He named the Guardian’s Comment Is Free as one of the successful moderated comment-blog
sites on whose policies 7L based its own. “We took the most sensible and obviously necessary
guidelines from those sites, reworked them where necessary and added what we thought was
missing.” Both the contributors® policy and readers® comment policy were published online
when TL was launched. According to Wolmarans, the policies were also distributed among all
the staff members who took on 7L moderation duties, the initial team comprising the M&G

online editor (Wolmarans), online news editor and online chief sub-editor.

“These policies are in line with editorial policy for the rest of the paper, especially as it applies to
comment and analysis: allowing writers and readers a free voice as long as they don‘t cross the
line into racism, sexism, defamation and the like.” He pointed out that 7L readers are not

prompted to comment but do so out of their own will.

The moderation process at the M&G is informed by a number of policy documents, namely:
comment guidelines, privacy policy, acceptable use policy, Press Code of Ethics, Internet
Service Providers™ Association (ISPA) code of conduct and the South African Constitution. All
these will be referred to in this study as constituting the M&G’s “policy”. In other words
referring to the wider framework and not exclusively to the two explicitly named policy
documents. The contents of these documents will now be outlined in the following sections with

the exception of the constitutional provisions as they have already been discussed in the

preceding chapter.
3.2.1 Thought Leader comment guidelines

This document, available on the site at http://www.thoughtleader.co.za/commentguidelines , sets

out what is acceptable and what is not in terms of posting comments. It has 14 guidelines in total.
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The document states that while welcoming as much interaction and vibrant discussion, the
guidelines are necessary to ensure that the website is a “mature and thought-provoking
environment”. The document also states that all comments first have to be approved by the

editorial team before publication, and that this may take anything from one minute to 24 hours.

It urges readers to stick to debating the issues at hand and respecting fellow contributors™ views
and beliefs. It warns that comments that are hurtful and insulting or that launch personal attacks
will not be accepted. It is worth pointing out here that this policy provision echoes the Equality
Act in a way. The document also urges readers to attempt fair comment in their criticism of any

religion, political party, cultural group, and so on.

The guidelines warn that “unacceptable comments will be deleted without notification”. The
document lists comments that cannot be published as those that “contain racist, sexist or
homophobic remarks — or that may be interpreted as such”. It further states that comments that
are problematic on legal grounds — such as defamatory comments — would be blocked from
appearing by the editorial team. The document concludes by giving an e mail address through
which readers can reach the editorial team about any other person‘s contribution they may
consider not compliant with the guidelines. “We will deal with such issues as soon as possible. If
it is necessary to remove or change published contributions, parts of contributions or comments,

an explanation will be given on the page where possible,” the document states.

3.2.2 Privacy Policy and Acceptable Use Policy

These documents can be accessed at http://www.mg.co.za/page/privacy-policy

The privacy policy affirms the M&G’s respect for and commitment to the protection of its
readers” privacy. It outlines what it does with any information that may be requested of readers
that want to contribute (e.g. those that log in to post comments) and points out that readers can
browse the site without revealing who they are or any personal details being requested. “We do
track the internet address of the domains from which people visit us and analyse this data for

trends and statistics, but the individual user remains anonymous” the policy states in part.

Right beneath the privacy policy is the Acceptable Use Policy (AUP), which specifies to M&G

Online users what activities and online behaviour are considered an unacceptable use of the
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service and website. The policy binds all users, without limitation or qualification, to the terms
and conditions it outlines. The policy states that its purpose is to comply with the relevant laws
of the country as well as protect the integrity of the network and to specify to the users, the

consequences of undertaking the prohibited activities.

It acknowledges the M&G Online’s legal obligations to its users but states that these may be

interfered with or withdrawn depending on the use they are put to.

The Mail & Guardian Online respects the rights of our customers and users of our
services to freedom of speech and expression; access to information; privacy; human
dignity; religion, belief and opinion in accordance with our constitution. We undertake
not to interfere with any of those rights unless required to do so by law; unless those
rights are exercised for unlawful purposes; or unless the exercise of those rights threatens
to cause harm to another person or affect the integrity of our network (M&G AUP).
Prohibited activities include the use of the M&G services and network to transmit, store or
distribute any content or material that violates any law or regulation of the country. The
examples of such prohibited material listed in the policy include content that violates local and
international laws prohibiting “child pornography; obscenity; discrimination (including racial,
gender or religious slurs) and hate speech; or speech designed to incite violence or hatred, or
threats to cause bodily harm.” This is a reiteration of the provision in the site"s comment
guidelines which outlines unacceptable speech and commits the M&G to curb hate speech and
other inflammatory speech on its platform. The policy further prohibits any activity aimed at
defaming, abusing, stalking, harassing or physically threatening any individual in or outside
South Africa. Such activity includes any attempt to distribute by linking to, posting, or
transmitting any inappropriate or defamatory material. The policy states that users resident
outside South Africa, permanently or temporarily, will be subject to the laws of that particular
country and that on presentation of a legal order to do so, the M&G will assist foreign law-
enforcement agencies in the investigation and prosecution of a crime using the site®s resources.
Such assistance will include providing all personal identifiable material. The policy also states
the M&G'’s position on issues of copyright and intellectual property as well as other prohibited

activities which are outside the scope of this study. It outlines the prohibited activities (e.g.

yhacking®, ,spamming" and ,spoofing") that are considered a threat to network security.
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The policy also provides its users the option to complain about content and incidents considered
to be a breach of the AUP. The reservation and non-waiver of rights section states that the M&G
reserves the right to amend or alter the AUP at any time, and without notice to the users. It also
reserves the right to take action against individuals or groups that violate the M&G terms or

engage in any prohibited activities as outlined in the policy.

The AUP commits to excluding what it terms ,objectionable* content:

The Mail & Guardian Online reserves the right to remove any information or materials in
whole or in part, that, in the Mail & Guardian Online's sole discretion, is deemed to be
offensive, indecent, or otherwise objectionable... The Mail & Guardian Online does not
waive its right to enforcement of this AUP at any time, or prejudice its right to take
subsequent action, should the Mail & Guardian Online fail, neglect or elect not to
enforce a breach of the AUP at any time (M &G AUP).

3.2.3 Press Code of Ethics

This document can be accessed at http:// www.presscouncil.org.za/pages/south-african-press-

code.php

Although the South African Press Code was not mentioned as one of the documents that inform
M &G moderation, this study included it because by virtue of being a member of Print Media

South Africa (PMSA), the M&G accepts the Code'S jurisdiction for the paper.

The Code has been accepted by the Press Council of South Africa as the Code that guides the
Press Ombudsman and the Press Appeals Panel to reach decisions on complaints from the public
concerning published material. The Press Council of South Africa is a self-regulatory mechanism
which was constituted to “provide impartial, expeditious and cost-effective arbitration to settle

complaints based on and arising from this Code” (Press Code).

The Code has based its definition of freedom of expression on section 16 of the Constitution. It
states that the primary purpose of news and opinion gathering and dissemination is to serve

society by informing citizens and enabling them to make informed judgements on issues.

The basic principle to be upheld is that the freedom of the press is indivisible from and
subject to the same rights and duties as that of the individual and rests on the public's
fundamental right to be informed and freely to receive and to disseminate opinions...and


http://www.presscouncil.org.za/pages/south-african-press-code.php
http://www.presscouncil.org.za/pages/south-african-press-code.php
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the freedom of the press allows for an independent scrutiny to bear on the forces that

shape society (Press Code).
Section two of the Press Code deals with discrimination and hate speech. It states that “the press
has the right and indeed the duty to report and comment on all matters of legitimate public
interest. This right and duty must, however, be balanced against the obligation not to publish
material which amounts to hate speech.” It urges the press to avoid “discriminatory or
denigratory references to peoples race, colour, ethnicity, religion, gender, sexual orientation or
preference, physical or mental disability, or age.” It further urges the press not to refer to any of
these characteristics in a prejudicial or pejorative context except where such reference adds

significantly to the clarity of the matter reported.

3.2.4 ISPA code of conduct

The M&G 1s a member of the Internet Service Providers™ Association (ISPA). This membership
is in compliance with section 72 of the Electronic Communications Act 25 of 2002. The M&G
acknowledges being a member and therefore adopting and implementing the association®s
official code of conduct. This is an externally deposited document which can be accessed on the

ISPA*s website at www.ispa.org.za/code. The M&G provides a link to this resource and urges its

users to familiarise themselves with the contents of the code.

The ISPA code of conduct obliges its members to respect the constitutional right of speech and
expression. This is the first guideline listed in the code. The code obliges members to respect the
privacy and confidentiality of their users. It also sets a standard on consumer protection and
provision of information to customers. The code further obliges members to state their terms and
conditions and make them available to customers prior to the commencement of any contract.
ISPA commits itself to audit its members™ compliance with the code. The code obliges members
to “receive and investigate complaints made in accordance with this Code of Conduct, unless
such complaints are frivolous, unreasonable, vexatious or in bad faith”. It also obliges all
members to “make all reasonable efforts to resolve complaints in accordance with the complaints

procedure” (ISPA Code of Conduct).


http://www.ispa.org.za/code
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The policy also states that the ISPA is the M&G’s agent responsible for receiving take-down
notifications in terms of section 75 of the Electronic Communications and Transactions Act.
“The Mail & Guardian Online confirms that it has a procedure in place for the notice and take-
down of illegal material. In compliance with section 77 of the Electronic Communications and
Transactions Act 25 of 2002 the Mail & Guardian Online has designated an internal agent to

receive and handle notifications of infringements” (M &G).

3.2.5 M&G and xenophobic speech

While M&G policy does not explicitly refer to xenophobic speech, such prejudicial utterances
on grounds of nationality can be found as sub-variations of hate speech (as in the Equality Act
definition), and also in regard to the M&G s and Equality Act®s further stance on blocking
discriminatory speech and also speech that diminishes dignity. This interpretation of xenophobic
speech as potentially to be found under hate speech, or under discriminatory or dignity-

diminishing speech, is sustained by a reading of one international instrument.

The provisions of the International Covenant on Civil and Political Rights (ICCPR) (to which
South Africa is a signatory) prohibit expression that advocates national, racial or religious hatred
that constitutes incitement to discrimination, hostility or violence (Article 20, my emphasis).
These provisions are further aimed at ensuring equality (as distinct from unfair discrimination),
safety of potential victims (i.e. avoidance of harm), and dignity, things which M&G’s AUP

commits the paper to promote.

The ICCPR provisions are consistent with the M&G s own standard as informed by the Equality
Act which prohibits inequality and unfair discrimination on one or more of the following

grounds: “race, sex, pregnancy, marital status, ethnic or social origin, colour, sexual orientation,
age, disability, religion, conscience, belief, culture, language and birth ” (Constitution 1996, my
emphasis). The relevance of international law is not only that South Africa has acceded to it, but

that the M&G explicitly commits to it as well in its AUP.
3.3 Conclusion

This chapter has discussed moderation as an intervention strategy utilised by media organisations

in removing objectionable forms of expression from their websites. It has discussed the
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justifications for moderation; the different forms it takes; and some of the challenges the practice
faces. The chapter has also discussed the documents that inform M &G moderation. It has also
presented a brief background to 7Z moderation policy as explained by the former chief
moderator and online editor. Finally it has indicated how xenophobic content, while not
explicitly mentioned in the M&G’s policy framework, is applicable under many other provisions,

including the paper‘s commitment to the Constitution, law and international law.

The next chapter presents the methodology used in this study.
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CHAPTER FOUR

RESEARCH METHODS AND DATA ANALYSIS TECHNIQUES

4.0 Introduction

The foregoing chapter presented a review of the literature and theoretical framework that
informed this study. This chapter presents the research methodology used to carry out the study.
It 1s divided into five sections, namely: aims and objectives of the study; the research design;
data gathering and analysis techniques; recruitment of respondents and research procedure; and

the conclusion. Some of the sections have sub-sections.

The first section provides a brief discussion of the aims and objectives of the study. The second
section presents the research design which includes a discussion of qualitative research and the
sampling procedure employed. Qualitative research is a well known methodological perspective
and I will, therefore, not belabour it except to show its appropriateness to this study. I will also
refer to it throughout this chapter as I discuss the methods within the qualitative research
paradigm that I have used. The third section presents the data gathering and analysis techniques
used, namely: document review; qualitative content analysis; in-depth individual interviews; and
textual analysis using framing and argumentation theories. The fourth section discusses the
recruitment of respondents and research design. The individual in-depth interview was the only

method that required respondents. The fifth and final section presents the chapter*s conclusion.
4.1 Aims and objectives of the study

The aim of this study was to identify and analyse those readers™ comments on xenophobia which
were moderated (and therefore approved) but which contradicted the M&G’s affirmed standards
on hate speech and other problematic speech as applicable to xenophobic speech. In order to
achieve this, the study first gained insights into the M&G Online’s policy on hate speech and
other problematic speech. It then used those insights as a standard against which xenophobic
speech is defined as a subset of one or more these, and then measured the approved comments
against these filtering standards. Using a combination of framing analysis and argumentation, it
sought to pick out both explicit and implicit forms of speech that contradicted the policy. The

study also took into account the inherent tensions that exist between free speech and hate speech
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on the one hand and the M&G Online’s equivalent commitment to free speech on the other, in

the identification and analysis of problematic comments.
4.2 The research design

Qualitative research is one of two important paradigms used for conducting social research. It
refers to “any kind of research that produces findings not arrived at by means of statistical
procedures or other means of quantification”. Even in the event that some data is quantified, the
analysis itself remains qualitative (Strauss & Corbin 1990: 17). In other words, this research is

generated outside the framework of a quantitative approach.

Qualitative research does not refer to one method but an entire framework. It is the general term
given to investigative methodologies that fit the description of naturalistic, ethnographic,
interpretivist, and constructivist research. These methodologies are all used to refer to the same
fundamental approach as qualitative, and are sometimes used in place of the term ,qualitative™

(Bryman 1984:72).

Qualitative research seeks to explain rather than measure the world; it is explanatory, holistic and
interpretative (Iorio 2004; Bryman 1984). It emphasises the need to look at variables in the
natural social context in which they occur. Qualitative methods, among them case studies, life
stories, observation and interviews, are argued to be the most appropriate for capturing the
Lnside view ™ as well as ,thick descriptions®™. Within this tradition, it is of prime necessity to
understand people as conscious, self directing and symbolic human beings who are always

making sense of their worlds.

We continuously interpret, create, and give meaning to, define, justify and rationalize our
actions. According to the phenomenological [interpretivist] position, the fact that people
are continuously constructing, developing, and changing the everyday (common-sense)
interpretations of their world(s), should be taken into account in any conception of social
science research (Babbie & Mouton 2001: 28).

Qualitative methods are useful in research that seeks to uncover and understand phenomenon
about which little is yet known, or gain fresh angles on phenomenon on which a bit is already
known (Strauss & Corbin 1990). This made them particularly appropriate to my study of

moderated UGC on the M&G’s Thought Leader site, and the implications for debates around
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freedom of expression and what ought to be its limit. This study utilised a combination of

framing and argumentation analyses, individual interviews and qualitative content analysis.

Qualitative research conforms to a non-positivist model of reality (Silverman 2005). “In contrast
to positivism, the interpretative [qualitative] tradition holds the basic assumption that social
phenomena are of an essentially different order from natural ones. They are not objective,
external and preordained but socially constructed by individuals” (Jupp & Norris 1993: 42). This
means that qualitative researchers do not subscribe to the positivist view that social ,reality™is
,out there* existing independently of any action by either the researcher or the people being
studied. They argue, instead, that “far from existing apart from social action, the organising
structures of social and cultural life are continually reproduced and modified through the myriad
activities of everyday life” (Deacon et al 1999: 7). And so unlike the quantitative researcher who
tends to view events from the outside and to impose empirical concerns upon social reality, the
qualitative researcher emphasises the need to see through the eyes of the people being studied,
and the need to understand social action in its social context (Strelitz 2005). “The findings of
qualitative research develop from ,the ground (field) up*and within the context of a larger social
world” (TIorio 2004: 7). This is especially relevant to my study because the implications of hate
and/or other problematic speech appearing as xenophobic speech on the M&G Online site can
only be fully understood within the broader social context of South African society. This is the
reason for the contextual information provided in chapter one of this study. Qualitative research

also allows for theories and hypotheses to evolve as data is collected.
4.2.1 Sample selection and size

Given that the study®s methodological approach is qualitative, I did not set out to come up with
data that could be generalised to universals but rather to understand a particular case (Ang 1996).
That was a foremost consideration in my sample selection and size. I selected my sample from a
population that I deemed appropriate to my research question. “In research, the term ,population
does not necessarily mean people; it can refer to aggregates of texts, institutions, or anything else
being investigated. Furthermore, research populations are defined by specific research

objectives” (Deacon et al 1999: 41).
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There are two broad categories of sampling, namely random (probability) and non-random (non-
probability) sampling. I chose my sample purposively, which places my sampling technique in
the non-random category. Purposive sampling is ideal in research where it is neither necessary
nor desirable that the sample be representative. It might be that the research is being carried out
to test a particular hypothesis (Hansen et al 1998: 241-42). This point particularly applied to this
study because I already had a hypothesis that there was a disconnect between the M&G'’s
affirmed standards on hate speech and other problematic speech, and some of the apparently
sensitive content they allowed on the site, and that there were potential tensions between free
speech on the one hand and hate speech and other problematic speech on the other. Testing these
hypotheses was one of the primary motivations of the current study as outlined in the aims and
objectives section of this chapter. Another strength that made purposive sampling appropriate to
this study is that it allows the researcher to select cases that are rich in information related to the
research focus and suitable for detailed analysis. “Many qualitative researchers
employ...purposive, and not random, sampling methods” (Denzin & Lincoln 2000: 370). This
was the purpose in mind when the sample was selected. The study took care to analyse the

suitability of the case to the overall research question.

Purposive sampling allows us to choose a case because it illustrates some feature or
process in which we are interested. However, this does not provide a simple approval to
any case we happen to choose. Rather, purposive sampling demands that we think
critically about the parameters of the population we are studying and choose our sample
case carefully on this basis (Silverman 2005:129).

There are different types of purposive sampling strategies used for different data gathering and
analysis purposes. These include: extreme case sampling where cases are selected because they
are unusual in some way; maximum variation sampling which aims at capturing the main themes
that cut across the differences among participants; homogenous sampling where a sub-group
with similar characteristics is drawn from a larger sample to explain it in detail; quota sampling
where the proportion of each sub-set in the sample is the same as in the population; and snowball
or chain sampling. This study is a combination of two types of purposive sampling strategies,
namely: critical case sampling which uses significant cases that can make a point quite

dramatically; and criterion sampling which uses cases that meet a pre-set criterion of importance

(Gobo 2004; Hansen et al 1998).
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After xenophobia’ was chosen as the lens through which I would identify and analyse approved
comments that contradict the M&G Online’s policy on hate speech and other problematic speech,
I then selected a time frame. I selected May and June, 2008, as this was the time that violence
against foreign residents was taking place and being interpreted through extensive debates and
commentaries. Although the debates continued well beyond the violence, and therefore my time
frame, I limited my sample to the first month only. The idea was to allow for a manageable
sample that could be analysed in detail. This is consistent with qualitative research which
prioritises depth over breadth. “Qualitative research designs tend to work with a relatively small
number of cases. Generally speaking, qualitative researchers are prepared to sacrifice scope for
detail” (Silverman 2005:9). This means that, unlike what is typical in quantitative research,
qualitative research uses comparatively small samples which are generated more informally and
organically (Deacon et al 1999). It also made sense to choose the initial period when the issue

would have been a relatively new challenge to moderation of readers™ comments.

My main universe for inclusion in the sample was readers comments posted on blog articles
(commentary pieces) that discussed xenophobia and were published between May and June,
2008. Initially, I used the search engine on the website to search for 7L blogs that included the
tag xenophobia within my pre-selected sample period. That search yielded 24 blog articles, but
after reading each of them, it emerged that some did not discuss xenophobia as a primary issue
and only referred to it in some cases in no more than one sentence. There were five such blog
articles that did not meet the criteria of the sampling frame and were therefore excluded together
with the comments posted on them. I did not read through the comments on the excluded blogs
to see if they included any substantial discussions on xenophobia (even though it was not
emphasised in the main article), and did not consider this a fundamental omission because, as
earlier stated, the study is qualitative and therefore not looking for representativity. The
exclusion of the five left me with a sample of 682 comments from 19 blogs, drawn over a one

month period from May 13 to June 13, 2008.

I could not always rely on accessing my sample from the website because I had no control over
what content the administrators took down or when. Although 7L blogs being taken off the M&G

site was an unlikely possibility, I still took steps to prevent the potential loss of data I would

7 Reasons for this choice of subject and media organisation (M&G Online) are discussed in chapter one of this study.
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suffer were such a thing to happen. I therefore copied the entire sample from the website and
saved each blog article complete with comments per file, in Portable Document Format (PDF).
This was an attempt to maintain the sample“s online format in terms of appearance. I also saved
an extra copy in Microsoft Office Word to enable me move the comments around at analysis
stage particularly at the point of category formation. Although my interest was only in the
readers” comments, I saved the blog articles as well for purposes of understanding the comments
in the context in which they occurred. It was also necessary not to change the original structure
(blog article plus comments) for purposes of filing and reference as it enabled me to save the

comments under the titles of the blog articles on which they originally appeared.
4.3 Data gathering and analysis techniques
4.3.1 Document Review

Documents play a vital role in social inquiry, and the ways in which they are analysed is closely
related to the theoretical assumptions with which they are approached (Jupp & Norris 1993).
They can take the form of newspapers, annual reports, correspondence, and minutes of meetings
among others (Stake 1995: 68). In this study's case, they took the form of organisational policy.
Collecting documents that inform the M&G Online moderation of UGC was the first data
gathering technique this study employed. The documents were an essential first step because
they were meant to provide a standard on moderation against which the comments could be
measured. “Gathering data by studying documents follows the same line of thinking as observing
or interviewing” (Stake 1995: 68). I was particularly interested in documents that addressed the
issue of what forms of speech were deemed unacceptable on the site. In communication studies,
documentary sources can be used for two reasons, namely: “to supplement the materials we have
collected ourselves or as the primary focus of our research...[w]e can look at how organisations
have documented their activities, strategies and decisions” (Deacon et al 1999: 14, emphasis in
original). The documents were not the primary source of my research, but they were of vital
secondary value. This is because I would not have been able to identify problematic content
without first knowing how this would be specified. The documents helped me establish the
standard the paper has set for itself and the obligations it has committed itself to with regard to
hate speech and other problematic speech, and this served as basis for extrapolating de facto

policy vis-a-vis xenophobic speech as a form of discourse that represents hate speech.
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Documents may become the centre of a research endeavour in four main situations, namely:

where access to people or situations we wish to study is restricted or denied; in historical
studies where direct access to people and situations is no longer possible; in secondary
analysis where a project is based on the re-analysis of material previously collected by
other researchers; [and finally] when we are carrying out textual analysis where the
organisation and meaning of the material itself are the major focus of research (Deacon et
al 1999:15 emphasis in original).

The situation where “the organisation and meaning of the material itself are the major focus of
research” applied the most to this study. I sought to investigate an aspect of the organisation,
namely the moderation policy, and then use the meanings (moderation standard and implications
for practice) obtained from there for further analysis. Accessing documentary sources at the
M&G was fairly easy as they are publicly deposited online. My own search for the documents on
the M&G website was complemented by the M&G Online’s Social Media Editor Aliki
Karasaridis who provided me with a list of the documents the moderation team consulted, and
gave me electronic links to the same. The search was further complemented by help from Riaan
Wolmarans® a former M&G employee who also gave me electronic links to some of the

documents.

The documents I collected were a set of guidelines which stipulate acceptable use of the

interactive/comment facility (see http://www.thoughtleader.co.za/commentguidelines); the

privacy policy; and the acceptable use policy (see http://www.mg.co.za/page/privacy-policy). |

also reviewed three external documents that the M&G partly bases their policy on, namely: the
South African Constitution (Equality Act; Section 16); the Internet Service Providers*

Association code of conduct (see http://www.ispa.org.za/code-of-conduct); and the Electronic

Communications and Transactions Act (see

http://www.internet.org.za/ect_act. htmI#CHAPTER XI). My decision to get help from M&G

insiders was prompted by the need to be cautious with documentary evidence (Yin 2003). I did
not want to end up with out-dated documents that may still be available online but no longer
being used or perhaps miss out on documents because they are deposited elsewhere other than
the scope of my search. The latter part proved true as I was made aware of documents on which

part of the policy is based but which are not available on the M&G site, namely the Constitution

® Riaan Wolmarans was M&G Online Editor and Chief Moderator during the sampled period (May and June, 2008).
He was one of the core interviewees for this study.


http://www.thoughtleader.co.za/commentguidelines
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and the Electronic Communications and Transactions Act, which I then accessed from other
platforms. I also accessed the South African Press Code (see

http://www.presscouncil.org.za/pages/south-african-press-code.php) from another platform. The

documents were one of two ways in which I gained insights into the M &G policy on hate speech

and other speech which the medium regarded as objectionable.
4.3.2 In-depth Individual Interviews

In research, the interview can be used to “obtain information and understanding of issues
relevant to the general aims and specific questions of a research project” (Gillham 2000:2).
Accordingly, this study used in-depth individual interviews for the purpose of eliciting deeper
understanding of the research subject. The interviews were used at two stages, namely: data
collection, and interpretation of findings. At the point of data collection, the interview was used
to complement the data from the M&G policy documents. The interviewee at this stage was
Riaan Wolmarans. Apart from being M&G Online Editor, Wolmarans was also the chief
moderator during the sampled period. Although he later left the M&G and moved to London,
Wolmarans was a key respondent because he was part of the team that drew up both the
contributors®™ and readers” comment policy when 7L was launched. The aim of the interview (see
appendix 1 for interview guide) was to gain insights into the moderation policy from the
moderators® point of view, and to also establish how they (moderators) understood the concept of

xenophobic speech as a form of hate speech, and how they saw their role in it.

The purpose of the interview at the second stage was to familiarise the M&G moderation team
with my research findings and get their opinions on the same. The two respondents at this stage
were Wolmarans and another moderator during the sampled period, Keith Nicholls. The two
gave their views on five comments that the study found problematic according to M&G
standards. The specific aim was to present them with my preliminary analysis of the comments |
found to be contradictory of the paper's policy on hate and other problematic speech (see
appendix 2) and then include their viewpoints — confirmations, explanations or denials — in my
final analysis. These interviews post the preliminary analysis were conducted on the premise that
“[m]uch of what we cannot observe for ourselves has been or is being observed by
others...Qualitative researchers take pride in discovering and portraying the multiple views of the

case. The interview is the main road to multiple realities” (Stake 1995: 64). I di