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You may convince a jury that your

client was virtually tortured to

ght hate
the police and wish to have them
indicted by the end of the trial, but
if the jury believes the confession

u

confess, and the jury m

is reliable, that it is true, they will
convict.

Morrissey

B




One of the most difficult aspects of trving cases,
especially homicides, is dev Clopuw a method of
nse 1o a client’s “confes: "t Clients make
ments for a variety of rea ranging from
al coercion o guilty conscience, Cur job as
cnse attorneys is to put the interrogation ses-
sions under a microscope and prove w the jury
that these interrogation sessions and ensuing state-
ments do not prove guilt.
The purpose of this article is to discuss contest-
ing the confession at trial. You must show the jury
both that the confession is the product of coercion
and that the truth and the accuracy of the confes-
sion are highly suspect.
It's %rmjm‘t;m[ that coercion, as well as lack of
truth and accuracy, be highlighted for the jury.
You may convince a jury that vour client was vir-
tally tortured to confess, and the jury might hate
the police and wish to have them zndzun_a by the
end of the trial, but if the jury believes the confes-
sion is reliable, that it is true, they will convict.

#

efore 1 ial. The first issue is whether to contest the
(‘orf n oat all, If it is possible to build a theory
of defense consistent with the client’s statement,
your chances are better than they are taking on the
e in a confrontation.
Convincing a jury that the cops are lving is tough
o Whenever you receive a copy of a statement
client supposedly made, go through it very
fully 1o see if there is a foundation upon which
to build a defense. For example:

Your client was a back seat passenger in a car,
he and three buddies weve going 1o bave a fight
b wal gang., When they gel fo the scene,
one of bis buddies volls down the window, pulls
oul @ gun and shoots and kills a rival gang
member, and then the driver speeds away. Your
client says be didn't bave ¢ gun and be didn
krnow awy of bis friends did.

s his statement to the cops. He tells you that
the cops choked the statement out of h;m, that he

k2 Force
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Duf’mzz‘ e

Your client says
he didn’t have
a gun and he

didn’t know
any of his
friends did.

That's his
statement to
the cops.

has his girlfriend as an alibi, and that he wasn't in-
volved at all. What should you do?

The statement mav prove up accountability for
murder on a law school exam, but most jurors
have never been to law school, and might not
convict here, since yvour client wasn’t the «
shooter. If the defendant looks young and
pearance is haltway decent, you might get
quittal. On the other hand, if vour client te
vaguely about police coercion and his girl friend
makes a poor alibi witness, the jury will probably
convict, If vou can reconcile vour client’s state-
ment with a viable theory of defense, yvou will
have a better chance of winning than if yon
front the police outright.

The second threshold issue is
Vvhuhi,r——ii) hk a monon to »mez 58 th
ment. We @ K
motions, m@mtali\' v\huc 4 serious prc
hinges on the adrnission of the (oniusion Rn evi-
dentiary motion 1o suppress the statement, howev
er, is an excellent opportunity to find out pre-tria
how the police and pros tion explain thelr
tracted interrogation involving several oificers,

A pre-trial evidentiary hearing also gives you an
opportunity 1o see the number of officers involved
and get a fee
cross examination. After the hearing, vou will be

better able to develop a strategy as to which spe-
cific officers are responsible for the coerced, un-
true confe

ion.

Physical Coercion
There a 11%3* two broad categ

al coercic
can hr. L!l\'idtd o two [ypcs That which shows

and that which doesn’t. The easier of the two to
deal with is, obviously, the type that shows

When there are physical injuries, it is easier
than under any other circumstances (o get a jury

believe vour client was coerced. But the impor-
tance of investigation and preservation of unknc e
cannot be str wugh, You want pf
of the injuries—not just descri
hospital records ‘be‘[“o*e—:md after”
EVEeryY PO z"bie preservation of the look and
the injuri just the fact that they existed.

At the nchmng on the motion 10 suppress, you
will hear the police explanation of the injuries; ibxs
will tell vou how to meet it at trial. For
one case a client was arrested in a stolen
Cadillac some seven months after a homicide. After
he was arrested, he somehow floated to a b
Crimes holding area (no one would admit d
him there); twelve hours later he was returned o
the general lockup, having signed a nineteen page
court-reported confession to the murder, 7
as he got back 1o the lockup, he twold the <.i§,(l,‘-'p
keeper he had been beaten and forced to confess.
Sure enough, he had rrunchec

’L

<
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and chest. The police explanation at the motion
heﬁr'in@?* “\\”e'ii when he was arrested in the stolen
car, he drove 40 m.p.h. down a “T” alley, jumped
a curb and hit a tree.”
Result on Motion to Suppre

7 Dented.

At trial, though, evidence was presented that
proved: (1) no damage to the car and (2) no

damage 1o the tree, Result? Cops caught in an ab-
solute lie.

wWhat about the physical coercion that doesn't
show? For instance, in Chicago, there is a practice
of opening a phone book, placing it on a sus-
pect’s head, and pounding.® Frightening, painful,
and leaves no bruises. Even though vou may not
be able actually to document physical coercion, at
trial vou need to demonstrate the relative differ-
ence in power hetween vour client and the police
(this applies also'to psychological coercion, as

ell. See infra). For instance: How many police
oi‘hr\.ers. questioned your client? What are their rel-
ative sizes? Very important (for any demonstration
of coercion) is the relative helplessness or vulner-
ability of your client. Does he have a low LQ.7 Is
this a first arrest? Was be drunk or high? Does he
have a physical problem (such as asthma or gout)
that would make him even more vulnerable?

It is also important to explain through cross ex-
amination the biases of the police officer. He has
as much to lose as your client. If he coerced a
confession, he and/or his partner can lose his job;
he can lose his case (and mavybe a raise or a pro-
motion); he could even be indicted, Because of
the need 1o protect himself and the need to close
the case, the officer was careful how he beat your
client.

Psychelogical Coerclon

This is the more commeon form of coercion and, as
stated before, many of the methods of coercion
overlap, Remember, these are all methods of inter-
rogation—methods that are taught and, more im-
portant, written about. In the Mirandea decision,
the United States Supreme Court referred to the
book (now in its third edition) that most police de-
partments use (o teach interrogation. It is by Inbau,
Reid, and Buckley, and called Criminal Inferroga-
tion and Confessions. You can’t believe what they
have written down.? It is, essentially, a guide to co-
reing a (‘Omewon Oh, the authors offer admon-
ishments such as “Doen’t use this method unless
youve got a guilty suspect.” But they also make
such ruonnnemimom as: “When interrogating a
sugpect, don’t write anything down at first. This is
a m’im reminder the suspect is incriminating him-
self.” The book is a goldmine of information.

The basis for all coercion, especially psycholog-
ical coercion, is fear. T fear must be demon-
strated, shown, and illuminated w vour jury in
words, action, and emotional tone.

One of the psychological methads of coercion
is the use of threals. For instance, a client was
driven to the scene of the crime at two in the

Police
interrogators
are taught:

*When
interrogating a
suspect, don’t
write anything
down at first.
This is a grim

reminder the
suspect is

incriminating
himself.”

morning right past the Chicago River
stopped on its banks and inquired of 1
he thought anyone would notice an /
ican (not the word they used) floating %mm cy
in the Chicago River at two in the me
client thought not, and promptly conf

When questioning the police about thing
as this, take vour time and recreate the
sphere of fear vour client felt. Of cou
lice will deny muaking the threat, but,
your (denied) motion to suppress, vou will ha
transcript that proves they did drive by the Chi
go River at two in the morning.

What vou want to do in cross examinat
get the admission from the officer tha
been trained in interrogation technigu
name and define those that apply to yous

Some of the common technigues of
cal coercion include:

Isolation. This does not mean (ne
leaving vour client alone, but that he fe
cut off, and heipless. We have all had the

nce of feeling alone in a crowd.

Plaving one suspect off against anotl
This is where the officer tells A that B is stiuee
on A and vice versa. IU's a very
technicue, but difficultto sell to a jury.

“Mice guy/mean guy.” If's a mys‘tfnf
mil works, l)ul it d()u If {ius was

team do vou think the pro%ecufioz} will ¢
c;mnd" The officer who locks like (and pr
as) an altar boy. You must, therefore,
every officer who participated in the intel Oc
mr Jzen{ Lf rhc pmsuumm doum cail

"Erzpss dm"mg mt«cnogaswﬁ. As st
many techniques are used in con
others, as in the threat described

Use of Hme. Many Interrogations usg hou
even days, until the suspect is sufficiently
up (o say zhe “right” things. In one case

’ktroned over a ’1(3 hc;m p

NCHOT

transiated to 2 :
court clerk was handed a stop waich and asked
call out when one minute had passed
examiner stood silent during that Very
onds of sifence. The next question wzs
were 2,159 more of those until you gét the
fession” correct?”

Number of officers. Watch for and illus
the “tag team” approach—relays of fre
who wear down the suspect.

Beprivation of such things as \’t’(}
contact with the outside world. (
suspect aix-\f:'fs gets hxs cheew huzg,e

erfully coercive: Do the imermngatcn-s
cigarettes from a smoker, but smoke thems:
during interrogation sessions?
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Thiere are many technigues of interrogation.
ur cross and its preparation you must fuctor
o vour client is and his/her particular vulner-

aing out the coercive nature of interrogation
onis, proving that the police are thugs, prov-
 that the police are brutal, and showing that

v*ol&lcd dﬂ hmda of mle\ ECGUE mom

CUrdcy 4re two {iif?ezem issues. Ac-
is whether the words of the alleged con-
5 are the words of the defendant. Trh is
whether the words of the defendant explain acts
hat the defendant actually committed.

h ’mﬂ

after a person is arrested, the police
stion the person more than once, over a time
ight be a few hours or a few days, Dur-
curse of the trial, all of these sessions are
d back for the jury. There might be a number
fez‘em Y of statements produced by these
HEALION Sessions:

atements to cops not recorded in reports.
statements summarized in reports typed
up after the interrogation session is over.

= Opabstatements summarized by notes taken by
tops-during the sessions.

en statements prepared by law enforce-
mentand signed by a suspect.

ourt reporter statements typed and signed by

th.any statement youre going to challenge,
sihave to focus the attention of the jury on the

tial doubt as to what exactly the defendant said.
‘ 'm& you do this obviously dif)t nds on the type
rrement vou're dealing with.

For oral statements noi recorded in any re-
ports, the points you make in cross examination
snd in dosm g argument should include:
( the statement was taken
it was testified to in court;
the officer has spoken to many people

C cases since then (probably bundreds of

several

£33 That the cop knows the exact words of a
Tare very importang

the officer is trained to write reports

information important in the case;

Do the
interrogators
withhold
cigarettes from
a smoker, but
smoke them-
selves during
interrogation
sessions?

Oral statements

officer failed to do so here,

not recorded in any reportts are s0
suspect that you can aggressively and persu
argue tothe jury that the cop is lying outright.
phasuc during cross examination and closing all
of the other wavs the 't words of the police
and-the suspect could have been prese xd. tape
recording: giving the defendant a pen and paper
to: write out his own statement; court reported
staternent; even video tape.,

Oral statements made by a suspect that are
summarized in notes or reports. Again, you
should ‘emphasize during cross examination and
closing all of the other ways the exact words of
the police and the suspect could h; e been pre-
served. The argument to the jury is that the <op»
falled to folow the better procedures, b e an
accirate record of the interview session could
hurtthe prosecution’s case, would prove the coer-
cive nature of the seésston; and/or would prove
defendant said he was innocent. The prosecuti
is asking the jury to convict the def fendant 1
onhis own words, but the prosecution has fai
to preserve those words accurately for the jury.
You want the jurors 1o ask themselves: “Why?"

Whenever vou are dealing with an oral state-
meng, keep in mind fwo concepts: time and lan-
gliage. Frequently, a'cop will ger on the stand and
sav that he talked to your.client for one hour, vet
wiii sumunarize that one-hour conversation by a

eporl ornowes-that take len minutes o zcc;te on
thF stand-Ohviously, - a'lot more was
that hour that what is testified to in court. None of
the cop's questions and none of the suspect’s an-

(3) That the

i

‘swers will be accurately recorded, Bring that out,

When cops write police reports, they invariably
shift into a type of language unique to their hadc
in police reports’ Cops ‘write summaries like :
“Suspect stated that he exited the vehicle,
for his weapon and caused it 1o discharge at the
victim.”

We read reports like that all the time.

Then, when the cop prepares for court, he
memorizes the report{s) and repears it the same
way on the witness stand. He must—because he
can't remember; he must rely on his report. This
highlights:the fact that it's the cop’s words and not
your client’s. Bring that out.

Written statements. When the defendant has
signed a written statement, it becomes tougher to
contest the accuracy of the statemer: But even
with wrilten statements there are polnts to make.

A comumon practice now in Chicago is for a
prosecutor to go to the police station and inter-
view 1 suspect. After the interview, the prosecutor
writes up 4-statement in her own handwriting and
tries o get the suspect to sign it. The argument to
the jury on these types of statements is that the
ProsSecutor wrote up ihf: statement herself because
the prosecutor wanted er own words o be on
the paper—not the suspect’s words. If the prose-

pags 50

continuved on
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In Case of Confession
{cont, from page 113

nted o lake a fair and accuraie
ent from the suspect. the prosecu-
tor would have given the suspect the
paper and pen and had the suspect & Tite
out his own statement.

Court-reported statements. Do not
concede that the statement s accuraie
and fair. Fvery couri-reported statement
we have seen has come about after one
or more previous interrogation i
were held before the cour
brought info the room. It is only alter the
client has been “softened up” that the
cops and the prosec s feel that s

e to record the statement. Only
that do they bring in the court reporter.
{Or the tape rec {)uiu or video xqu;p—
ment, on the rare occasion they do this

Also, vou will never see a court-re-
ported statement in which the suspedct is
altowed (o give a narrative
what n:tppa,ﬁed The pmsum or or the
y through the statement with the
. in a guestion-and-answer format.
There are two very important things o
look for in these question-and-answer
statements:

First, the hype of questioning. Are the
questions open-ended  questions thut
allow the suspect to answer jreely, ot are
the questions leading questions posed
by the prosecution Lo suggest an answer?
1 the questions are leading, their 5
tive nature to the jury, Like a statement
written by a prosecutor in his own hand-
writing, a statement comprising leading
questions is »ol 4 state nent ummsmn‘_,
the words of the s :
comprising answers
is a statement of the cop or pr

Since vou will be asking le :
tions yourself, it is important 1o diffe
tiate what you're doing {w hich is g\mni)
from what the prosecutor did (which was
bad}. For example:

cufor

after

HUge

[To the prosecutor who took the
statementl: Now you know what a
“le {dmg, question” is, correct?’
‘3 5. 1

- what U'm doing now, correct?

But when you questioned my client,
ik had no one there to object if an
mmpu question was asked, did

Lme Ms. Prosecutor here will doif 1

ask something she thinks is

improper, correct?
o 1

Sirnilarly, there was no judge to
protect my client fropimproper
estions, was there?

[HE CHAMPION

AY TOO0

Thus, you show how different your lead-
ing questions are from those asked by
the prosecutor in the interrogation.

Second, 1what mformation wds soughl
by the quesiions? ated before, we
have never seen a Cuse where 4 cop oF
prosecutor walked directly into an inter-
view session with a court reporter. The
court reporter comes into the room only
after one or more unrecorded sessions.
Once the recorder s present, the que
tions become selective; the Interrogatoers
will never ask a guestion likely to pro-
vide information favorable to the de-
fense. For exampl g the prosecu-
tor's first conversation with the defen-
dant, the defendant tells the prosecutor
that the deceased had made threats to
him several previous times. He also says
hie had seen the deceased with a gun in
the past. On the night of the occurrence,
he and the deceased got into an argu-
ment in the pool hall. The defendant
says the deceased reached for his pocket;
the defendant s says he thought the de-
ceased was going to shoot him. The de-
fendant s he pulled out his own gun
and shot the deceased.

When the court reporter gets hrought
in, will the prosecutor ask about the prior
[lu sats, knowing the deceased had carried
a gun, or how the defendant felt when
the deceased reached into his pocket?
Chances are, she won't. The guestions
(and answers) will prob &bly e

vou and the deceased argue?

you carrving 4 gun?

Did you see the deceased with a
weapon?

A 0.4

OQ: Did you shoot and kill the deceas ed?
And so forth. But if vou can prove the
content of the suspects stalement(s)
made before the court reporier was
brought in (through prosecutor's notes of
another witness), vou can make the pros-

ecutor look outright unethical. Bute if

y()u cannot prove the [irst conve

t's obvious, by the types of qucxuox 18 i_n
{he reported statement, that the suspect
was never able to provide this informa-
tion—becarise be was never asked for it.

In a question-and-answer reported

statement, vour argument to the jury is
that the accuracy of the statement is dic-
tated by the types of questions posed by
the pr@secuti(m. if the questions are
leading questi of if the qu ions fail
o go into hi(is pumntmlh favorable 1o
the defense, then the statement is not fair
and not accurate.

. 1o the

Truth

Do the defends
defendantacraall

that the

statement? n.other w
convince the jury thut th

by your ¢l

tedl the crime?
When con

went,

i,,h o2
> the

facts of

nt donoet

WO
£ tH

are

ment are noto
dence, YOUT ar 0U.I'l}€ﬂl 1
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dence, vour
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the
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staiement are cor

cts were known
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I‘hrcmeﬁ coercion an
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l&ﬂt“\

dence. S HMeone
work 1s 1

E

ORce

W insp

on. This is particularl
are trying 1o prove lo

client’s statement is noleon

the trial evidence.
In preparing your ¢as

sver vour client's
tail and compare t
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stateme

the s

dence and evider
through your own
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when a ¢

defendant’s

sistent with known phys

evidence, the impact on th

significant.
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with a blunt object.
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statemen
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The defendant’s statement

was striking both

Men &

with the blunt oblect. Thed

arrested a short time after

ence, w (”UII’}O an Oi(x dﬂt‘.
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In murder cases, check the autopsy
report closely, 1o see if the findings of
the pathologist match the description
given in the statement.

n gun cases, check for evidence of
range firing, size and shape of en-
tance wounds, and/or path(s) of the
bullet{s).

Here is another example: The defen-
s statement was that first he struck
Actim in the face with the buit of the
1, and then he shot him. The autopsy
eport indicated that the man had been
1, but there was absolutely no injurv
around the man's face or head. Conclu-
on: The statement is obviously false,
Stztement Fs Consistent With Evi-
dence. What if you investigate the case

vidence? Don’t give up. Just shift over
vthe second strategy. Your argument
now is that the statement and the uial
evidence match up because the police
now all the facts before they interrogat-
cd the defendant. The cops pumped the
into the defendant and then co-
ed and coached the statement out of
him.

“How do you present the argument (o
he jury? You prove to the jury that the
15 of the defendant's statement were
ywn 1o the cops before the statement
iven; you bring this out through the
examination of the cops or prose-
r who took the statement:

Mr. Detective, in the written
statement, my client said the
shooting took place at 5th and
Wisconsin. Mr. Detective, betore you
even arrested my client, you know
that the shooting took place at 5th
and Wisconsin, is that righe?

[Yes.]

In this statement, my client said he
shot the man twice. Didn’t you know
the man was shot twice before you
interrogated my client?

A [Yes]

and so on, highlighting for the jury each
fact in the statement that was known to
the police before the interrogation began.
a tactic for this strategy, you might
want to blow up the statement on poster
bodrds and show the jury exactdy what
said by the defenddn. and to get the
op 1o admit that he knew the facts point
by point before the interrogation of the
defendant began. And in closing argu-
- ment, you might want to give coples of
the written staternent to each of the ju-
and go through, line by line, each of
he facts in the statement known by the
cops prior to their interrogation of vour
lient. (These two techniques, blowing

and the starement matches up with the .

up the statement on posters and giving
copies of the statement to the jurors, can
be used not only in cases where you are
showing that the facts stated were
known to the police before interrogation,
but really in asny case where you are at-
tacking the truth and accuracy of a writ-
ten statement.) By blowing up the states
ment and/or giving a copy to each juros,
VOU aggre hallenge the statement;
the points vou ‘make will be stronger in
the jurors” minds.

Worst Case Scenario

In conclusion, there is one more type of
statement case we all get one time of an-
other.

Your client voluntarily walks into-the
police station. A cop gives hima sand-
wich and a cup of coffee. After twenty
minutes with (ht‘ officer, he gives:a writx
ten statement fifty pages long. The state-
ment describes the crime top to-bottom,
The statement is in the same “street talk?
language your client uses. All of the facs
in the statement match up with the fact
of the case, and some are facts only the
perpetrator could know.

The defendant signs the statement on
each page and says 4t the end of the
statement that he’s been “treated like a
prince” by the cops.

What do vou do in cases like this?

We don't know for sure, but we're
working now on an article about insa ity
defenses. |

Rotes

1. Some practitioners maintain that it is an
error to use the word “confession,” preferring the
term “statement.”
vou do use the word “confession” in court, make
sure to put it in quotation marks with vour voice.

2. AK.A. “Reach Out and Touch Someone.”

3. Some of the more interesting highlights are
detailed in Snook, Book Review, The Champion,
Dec. 1986, at 40 (reviewing F. Inbau, J. Reid & }.
Buckley,

(3d ed, 1986)).

t. This particalar atack, of course,
apply to tape recorded or video recorded state-
ments.
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