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VOCATIONAL REHABILITATION BENEFITS 
UNDER INDIANA'S WORKERS' 

COMPENSATION LAW 

RUTH C. VANCE* 

I. INTRODUCTION 

This article addresses the policy issues and administrative questions 
raised by Indiana's workers'1 compensation vocational rehabilitation stat
ute, and outlines key elements that contribute to a comprehensive voca
tional rehabilitation scheme~ Other states' vocational rehabilitation systems 
are compared to raise questions and recommend solutions regarding the 
policy issues and statutory requirements involved in the development of a 
comprehensive vocational rehabilitation system. 

The objective of this article is to provide policy makers and interested 
parties with an overview of other states' responses to policy and administra
tive issues common to all workers' compensation vocational rehabilitation 
programs. Other states' experiences with vocational rehabilitation are in
structive and serve as a basis for opening a meaningful cooperative effort 
between Indiana's policy makers, legislators, and interested parties con
cerned with the long-term well-being of Indiana citizens injured in the 
workplace. 

The categorizations and the generalizations that follow in this article 
must be viewed with the understanding that each jurisdiction differs in (I) 
the responsibilities prescribed for affected parties; (2) the administrative 
structure used to implement workers' compensation law; (3) the use of pub
lic and/or private providers of rehabilitation services; and (4) the definition 
of key terms used in the workers' compensation statutes. These differences 

• Assistant Professor of Law, Valparaiso University. A version of this article was 
printed and presented in cooperation with the Indiana Trial Lawyers Association at its annual 
institute on November 30, 1989. I would like to give special recognition to my research assis
tant, Brian M. Stiller, whose countless hours spent gathering resource material, organizing the 
project, listening to my ideas and responding with his own, commenting on rough drafts, and 
assisting with the revisions and footnotes allowed me to successfully complete this project. 
Thanks also goes to Mark Vandenbosch for his assistance with the footnotes, and Sue Collins 
for her editorial assistance. 

I. There seems to be a difference of opinion on where the apostrophe belongs. I choose 
to place the apostrophe after the "s" and will consistently do so throughout this report even 
though Indiana's statute refers to "worker's compensation." 
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exist because each jurisdiction's law is the unique product of a particular 
political-economic environment, demographic base, and social policy. 
Therefore, care must be taken in considering a particular vocational reha
bilitation system for Indiana to assure that the system fits Indiana's unique 
characteristics and needs. 

II. WORKERS' COMPENSATION GENERAL BACKGROUND 

Among the many programs of social insurance in the United States, 
workers' compensation is probably the oldest.2 The rapid industrialization 
in this nation at the turn of the century caused a dramatic rise in workplace 
injuries, diseases, and death.3 At that time, the common law provided that 
an employer was responsible for the injury or death of an employee only if 
the employer was negligent.• To recover, an employee had to sue the em
ployer and prove that the injuries resulted from the employer's negligence. 6 

The employer's common law defenses of contributory negligence, assump
tion of risk, and negligent acts of fellow servants presented the injured em
ployee with often insurmountable legal hurdles.8 

Workers' compensation statutes were thus enacted at the beginning of 
this century in response to the nationwide need for an expedient and pre· 
dictable remedy for the burgeoning health and financial burdens resulting 
from occupational injury and disease. Between 1900 and 1910, many states, 
including Indiana, enacted laws to establish employer liabilities for work
place injuries and to place limitations on an employer's use of common law 
defenses against injured employees.7 Even with these statutory modifica
tions of the employers' common law defenses, injured workers still had to 
establish employer responsibility and prove negligence to recover.8 Litiga
tion was an uncertain, time-consuming, and costly process for both the em
ployee and the employer.9 

The advocates of a statutory workers' compensation system sought to 

2. 1 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 4.00 (1989). 
3. Id. 
4. United States Chamber of Commerce, History of Workers' Compensation and Em

ployer's Liability, 1989 ANALYSIS OF WORKERS' COMPENSATION LAWS vii [hereinafter 1989 
ANALYSIS). 

5. /d. 
6. ld. 
7. 1989 ANALYSIS, supra note 4, at vii; See also 1 A. LARSON, supra note 2, at §§ 5.20· 

5.30. The current Indiana Workers' Compensation statute is found at IND. ConE ANN. §§ 22-
3-9-1 to 22-3-9-11 (Burns 1986). 

8. 1 A. LARSON, supra note 2, at § 6.00; See also OFFICE OF FISCAL REVIEW, INDIANA 
LEGISLATIVE SERVICES AGENCY, 6 SUNSET AUDIT ON INDUSTRIAL BOARD AND WORKERS' 
COMPENSATION SYSTEM 71-72 ( 1987) (hereinafter SUNSET AUDIT). 

9. SUNSET AUDIT, supra note 8, at 71. 
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correct the three primary problems inherent in the common law litigation: 
delay of litigation, inequity of awards, and imbalance of power between the 
parties.l0 While lawsuits were pending, injured workers who had suffered a 
partial or total loss of income had to provide for their dependents and pay 
their own medical costs.11 If and when suits reached the verdict stage, 
awards for comparable injuries varied widely. The greater ability of em
ployers and insurance companies to withstand extended litigation often en
couraged workers to accept inadequate out-of-court settlements.12 

In 1911, a form of no-fault insurance based on a statutory scheme of 
compensation for personal injury and death "arising out of and in the 
course of employment" emerged as a new concept.13 This no-fault insurance 
was a swift, sure, and nonlitigious system designed to help the injured em
ployee become self-sufficient by replacing lost wages and paying medical 
expenses. 

By 1920, all but eight states had enacted similar laws. Today, each of 
the fifty states, American Samoa, Guam, Puerto Rico, and the Virgin Is
lands has a workers' compensation system.14 Federal employees are covered 
by the Federal Employees Compensation Act, while both private and public 
employees in nationwide maritime work are covered by the Longshoremens 
and Harbor Workers Compensation Act.16 The unifying element for all 
these laws is a voluntary exchange between employers and employees of 
common law rights for a predictable statutory scheme that should provide 
an equitable and efficient means of distributing adequate compensation and 
assigning financial liability for occupational injury, disease, and death. 

In theory, workers' compensation is really a compromise between em
ployers and employees. In the compromise, employers assume liability for 
certain occupational diseases, work-related injuries, and deaths, regardless 
of fault, in exchange for a monetary limit on that liability and the surren
der by injured employees of any common law claims against their employ-

10. /d. 
11. /d. 
12. Id. (citing Temporary Commission on Workers' Compensation and Disability Bene· 

fits, State of New York, FINAL REPORT ( 1986) ). 
13. 1 A. LARSON, supra note 2, at §§ 6.00-6.60 (general discussion on the meaning of 

"arising out of the employment"). 
I 4. 1989 ANALYSIS, supra note 4, at vii. 
15. /d.; See a/so INTERNATIONAL ASSOCIATION OF INDUSTRIAL ACCIDENT BOARDS AND 

COMMISSIONS, AN ANALYSIS OF WORKERS' COMPENSATION REHABILITATION LAWS AND PRO
GRAMS OF THE MEMBER JURISDICTIONS OF THE INTERNATIONAL ASSOCIATION OF INDUSTRIAL 
ACCIDENT BOARDS AND COMMISSIONS 20-32 ( 1987) (hereinafter LAWS AND PROGRAMS) (chart 
on statutory workers' compensation coverage); Foundation for Advancement of Industrial Re
search, Inc., Position Statement on Vocational Rehabilitation in Indiana 2 [hereinafter FAIR] 
( 1978) (copy on file in the office of Professor Ruth Vance, Valparaiso University School of 
Law). 

• 
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ers. In return for their surrender of common law claims making workers' 
compensation the exclusive remedy, injured employees are guaranteed mon
etary benefits regardless of fault. 16 Those benefits are not as great as a law
suit verdict might be, but they are certain. In economic terms, workers' 
compensation laws make the economic losses of injury, death, and occupa
tional disease a business cost that is ultimately passed on to consumers. 

Although each state and interest group can cite a particular s.et of 
goals for workers' compensation, the generally recognized goals are to pro .. 
vide income to compensate for lost earnings, to provide medical treatment 
to restore the injured worker to an optimum level of health, and to return 
the employee to gainful employment and a productive position in the com
munity.17 Workers' compensation, unlike personal injury litigation, is not 
intended to make the injured worker whole for his losses. For example, 
workers' compensation laws do not provide compensation for pain and suf
fering resulting from a workplace injury. As an incentive for the worker to 
return to gainful employment, wage-loss benefits are calculated by statutory 
formulas that generally do not fully compensate injured workers for actual 
lost wages.18 Workers' compensation benefits are essentially a transitional 
support system designed to provide support to injured workers until they are 
rehabilitated and self-sufficient. 

III. THE CASE FOR VOCATIONAL REHABILITATION IN A WORKERS' 

COMPENSATION SYSTEM 

Rehabilitation in the workers' compensation context is divided into two 
distinct, yet integrated categories: physical and vocational.19 Each category 
is in reality a method or process for reaching a specific workers' compensa
tion goal. The goal of physical rehabilitation is to restore the occupationally 
injured worker's health to as close to pre·injury status as possible,20 while 
the goal of vocational rehabilitation is to return the employee to gainful 

16. OFFICE OF INSPECTOR GENERAL, OFFICE OF AUDIT, U.S. DEPARTMENT OF LABOR, 

O.W.C.P. SHOUlD EVALUATE NONFEDERAL WORKERS' COMPENSATION TO ASSESS THEIR 

ADAPTABILITY TO FELA; AUDIT REPORT No. 02·6-037-09-435 (1988) [hereinafter AUDIT 

REPORT). 

17. FAIR, supra note 15, at 1-2. 
18. Income or cash benefits payable under either temporary or permanent disability vary 

significantly between jurisdic-tions. ln many states, th·e~e benefits are based on a wage-loss 
replacement percentage. The majority of states use a payment formula that establishes a maxi· 
mum weekly benefit in an amount that equals 66-¥.J% of that state's average weekly wage 
(SA WW). 1989 ANALYSIS, supra note 4, at 18-20 (Chart VI); See also AUDIT REPORT, supra 
note 16. 

19. See generally 2 A. LARSON, THE LAW OF WoRKMEN's COMPENSATION § 61.21 
( 1989); LAWS AND PROGRAMS, supra note 15, at 2-16. 

20. LAWS AND PROGRAMS, supra note 15. 
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employment and a productive position in the community.21 Physical rehabil
itation deals with objectively measurable changes in the worker's physical 
condition;22 vocational rehabilitation involves a more subjective evaluation 
of the worker's occupationally related physical and mental skills and abili .. 
ties.23 Arthur Larson, the noted authority on workers' compensation, has 
stated: 

Until comparatively recently, the industrial accident problem 
had two major phases: prevention and cure. The spotlight is now 
on a third: rehabilitation. The conviction is gradually gaining 
ground that the compensation job is not done when the immedi
ate wound has been dressed and healed. There -remains the task 
of restoring the man himself to the maximum usefulness that he 
can attain under his physical impairment. 2" 

While physical rehabilitation can be readily defined as that combina
tion of medical treatment and services required to achieve maximum medi
cal improvement or medical quiescence,21 there is no commonly accepted 
definition of vocational rehabilitation.26 Each jurisdiction and each com
mentator fashions a definition responsive io its philosophic goals. For exam
ple, one jurisdiction defines vocational rehabilitation as ''[a]ssisting in the 
return of an injured worker to gainful employment at a justifiable cost, 
within a reasonable time after he is injured, or contracts a occupational 
disease."27 Another jurisdiction defines vocational rehabilitation in terms of 
its purpose "to return the injured worker to a job related to the pre-injury 
employment or to employment in a different work area at an economic sta
tus as close as possible to that which would have been enjoyed without the 
disability. "28 The International Association of Industrial Accident Boards 
and Commissions, in its model program, defines vocational rehabilitation as 

. 

"the restoration of an occupationally disabled employee to his/her optimum 
physical, mental, vocational, and economic usefulness."29 A common thread 
in the foregoing definitions is that they rely on the subjective goals of voca
tional rehabilitation rather than objective terms of the process involved in 

21. /d. 
22. /d. 
23. /d. 
24. See supra 2 A. LARSON, note 19, at § 61.21. 
25. Note, Vocational Rehabilitation for the lndt4strially Injured Worker, 28 U. F~. L. 

REV. 101., 102 (1975). 
26. /d. 
27. INTERN A TJONAL ASSOCIATION OF INDUSTRIAL ACCIDENT BOARDS AND COM MIS· 

SIONS, AN OVERVIEW OF VOCATIONAL REHABILITATION IN WORKERS' COMPENSATION 5 
(1984) [hereinafter OVERVIEW] (citing Nevada Administrative Code 616-8) (throughout this 
article the International Association will be. referred to as the IA.IABC). 

28. MINN. STAT. ANN. § 176..102 (West Supp. 1989). 
29. LAWS AND PROGRAMS, supra note 15, at 10. 
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vocationally rehabilitating the occupationally disabled employee. 

A well-known commentator has developed the following comprehensive 
definition for vocational rehabilitation: "The retraining of the injured or 
handicapped workman for the purpose of returning him to his former em
ployment, when his disability is such that he must be taught different meth
ods for carrying on 'his usual tasks; or training him for an entirely different 
type of occupation to which he can better adapt with his handicap."30 Al
though this definition uses more objectively measurable goals and includes 
references to the process of vocational rehabilitation, the terms "training" 
and "retraining" do not adequately describe the services involved in the 
rehabilitation process. Vocational rehabilitation as a process involves the 
formulation of an individualized program of one or more services designed 
to assist the disabled worker to become self-sufficient31 This process in· 
volves the four primary vocational rehabilitation services of counseling and 
guidance, evaluation, job modification, and education and training.32 In the 
absence of a generic definition that perfectly blends the goals and process of 
vocational rehabilitation, it is necessary to keep in mind the distinction be
tween these two aspects of vocational rehabilitation. 

Viewed from the perspective of the-employer-employee social compact 
underlying workers' compensation, comprehensive vocational rehabilitation 
is merely a question of equity. Under Indiana's workers' compensation sys
tem, a worker who is permanently disabled is entitled only to medical reha
bilitation and weekly indemnity payments less than the worker's pre-in
jury earnings for a limited duration, and to a final settlement after the 
worker reaches maximum medical improvement in an amount fi"-ed by stat· 
utory schedules.33 That same Indiana worker receiving the same disability 
as a result of an accident outside the workplace could receive compensation 
for 100% of lost time earnings, compensation for medical costs, compensa
tion for pain and suffering, indemnity for loss of future income, and even 
indemnity for loss of quality of life in a successful lawsuit. Additionally, 
compensation for loss of consortium and companionship can be awarded to 
the worker's family through successful litigation. Such compensation and 
indemnity might be hundreds of times greater than Indiana's workers' com
pensation award for the same disability. In light of this disparity, the equity 
inherent in a workers' compensation system surely requires that the dis
abled worker be returned not only to a state of health but also to the maxi-

30. Note, Vocational Rehabilitation for the Industrially Injured Worker, 28 U. FLA. L. 
REv. 101 (1975) (citing Dixon, Legal and Economic Aspects of Rehabilitation of Injured 
Workers, ABA SEC. INS. L. 178 (1949)). 

31. J. GARDNER, VOCATIONAL REHABILITATION IN fLORIDA WORKERS' COMPENSATION: 

REHABILITANTS, SERVICES, COSTS AND OUTCOMES 17-21 ( 198,8). 
32. /d. 
33. IND. CODE ANN. § 22-3-3-10 (Burns- 1986). 

• 
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mum usefulness that the worker can attain under the physical 
impairment. 3" 

With a comprehensive vocational rehabilitation program, many occu
pationally disabled Hoosiers can be returned to productive jobs so that they 
and their families are again self-sufficient, and are able, by their efforts, to 
increase the total production of goods and services within the state. In Indi
ana the worker's exchange of common law rights and remedies for a statu
tory system of compensation, codified at Indiana Code 22-3-6, provides that 
the rights and remedies granted to an employee under Indiana's workers' 
compensation law shall exclude all other rights and remedies. This exclusive 
remedy provision has given rise to the concept of disposable employees; an 
Indiana employee permanently partially impaired as a result of a workplace 
injury can in some cases be legally terminated and replaced by a healthier 
worker as long as the employer or the employer's insurer pays workers' 
compensation benefits according to the statutory prescription.36 Paying 
workers' compensation to impaired workers and then replacing them on the 
basis that it is less costly than either rehabilitating impaired workers or 
modifying the job to accommodate the impairment is economically unsound 
in terms of ·social cost and is inconsis.tent with the goals of workers' 
com pen sa tion. 

Vocational rehabilitation is not merely a philosophic goal of the work
ers' compensation system, it is a viable method of reducing the social and 
economic cost of occupational injury. Without vocational rehabilitation, the 
disabled Hoosier becomes a disposable employee; replaced on the job, the 
worker and the worker's family are left dependent on the state and federal 
social welfare systems. Indiana's pool of human resources is reduced, while 
a cost of industrial production is transferred to the taxpayer through pub
licly funded support systems like food stamps, welfare, and social security 
programs. 

Major insurers and employers have recognized the economic soundness 
of vocational rehabilitation. Liberty Mutual, one of the nation's leading 
workers' compensation sureties, opened the first insurer-operated compre
hensive rehabilitation center more than 40 years ago.36 The company is 
firmly committed to rehabilitation, employing more than 125 rehabilitation 
nurses and 85 orthopedic specialists throughout the country to assist in co
ordination of rehabilitation programs for injured workers.37 Employers like 
Ford Motor Company and Kodak, with employees covered under each of 

34. 2 A. LARSON, supra note 24. 
35. Foundation for the Advancem~nt of Industrial Research, Inc., FAIR Position State

ment, Issue: Vocational Rehabilitation 1. 
36. Legislative Joint Performance Review Committee, Arkansas State Legislature, 

Workers- Compensation and Rehabilitation 19 { 1978). 
37. /d. at 18. 
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the 50 state compensation laws, are actively committed to vocational reha
bilitation of their injured employees.38 Under employer-operated programs, 
vocational rehabilitation counselors or rehabilitation teams get involved in a 
case as soon as possible. These companies routinely provide transitional or 
permanent positions for workers who have been occupationally disabled 
within their facilities. 89 

Insurers view vocational rehabilitation as a cost-containment measure. . . . . . 

In a published digest of views on key public policy questions, the Alliance 
of American Insurers, a casualty insurance trade association with more 
than 170 member companies, took the position that: 

Effective rehabilitation programs have also proved to be cost 
saving measures in the workers compensation system. The sys
tem's long-term costs are reduced with every successfully reha
bilitated injured employee who is able to return to some form of 
work and no longer needs workers compensation benefits:'0 

The "conclusions and recommendations for change" in the Sunset Au
dit of the Indiana Industrial Board and Workers' Compensation System 
conducted in 1987 by the Indiana Legislative Services Agency's Office of 
Fiscal Review, mirrored the position of the Alliance of American Insurers 
quoted above and added that a statutory "vocational rehabilitation program 
could prove beneficial to employees and employers of the state.""1 The Au
dit further stated: . . 

Effective rehabilitation programs, both physical and vocational, 
not only help workers regain their pre-injury physical and in
come earning capabilities, but can also help hold down workers' 
compensation costs over the long run. The purpose of rehabilita
tion services is to minimize the losses which occur as a result of . . 

an industrial accident. Rehabilitation can be considered as part 
of medical care and has the same basic purpose as medical 
care to cure and relieve the employee from the effects of the 
injury. The idea is to provide those services which will speed tne 
return of the worker to his job. The positive by-product of effec-

38. See generally AUDIT REPORT, supra note 16 (Two of the non-federal comparison 
groups were the Ford Motor Corporation and Eastman Kodak.). 

39. /d. 
40. ALLIANCE OF AMERICAN INSURERS, WORKERS' COMPENSATION INSURANCE ISSUES 

25 (1986). 
41. SuNSET AUDIT, supra note 8, at 91; See also IND. CoDE ANN. § 4-26-3-25 (Burns 

1986) (section requires that certain state agencies including the Industrial Board and the 
Workers' Compensation System be systematically reviewed to determine whether they ~hould 
be continued, and to examine the organizational characteristics that enhance or hinder effi
ciency and effectiveness). 
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tive rehabilitation is that the system is not overloaded with 
costly numbers of permanently injured workers (either partially 
or totally). "2 

263 

Vocational rehabilitation, a recognized cost-containment measure, directly 
serves the goal of making injured workers self-sufficient while reducing so
cial costs and adding equity to the employee-employer compact underlying 
workers' compensation law. 

The Occupational Safety and Health Act of 1970"3 (OSHA) and the 
federal Rehabilitation Act of 19734

" soften the exclusive remedy provision 
of workers' compensation laws and place limits on the concept of disposable 
employees. Certain OSHA health standards require medical removal pro
tection and rate retention to protect employees from job loss when an em
ployee is medically unfit for a particular assignment or works in an area 
where there is exposure to toxic substances."6 Under the Rehabilitation Act 
employers who are federal contractors or who are receiving federal assis
tance must take reasonable steps to make job functions fit the capability of 
occupationally handicapped employees."6 An employer covered by either the 

• 

medical removal protection provisions of OSHA or by the Rehabilitation 
Act who terminates or reassigns an occupationally disabled employee with
out being prepared to prove either the employee's inability to do the job or 
the unreasonableness of accommodation may be placed in a legally untena
ble position.•' 

IV. VOCATIONAL REHABILITATION AND WORKERS' COMPENSATION 

REFORM 

While the theory and goals of workers' compensation have remained 
the same during the past 70 years, the evolution of workers' compensation 
law among jurisdictions has been far from even. Interstate comparisons re
veal significant variations in the types of benefits provided, and sometimes 
great disparity in the amount of economic benefits paid to eligible work· 

42. /d. at 90. 
43. 29 U.S.C.A. §§ 651-78 (West 1985 & Supp. 1989) (The original text of the Occu

pational Safety and Health Act can be found at Pub. L. No. 91-596, 84 Stat. 1616 ( 1970) ). 
44. 29 U.S.C.A. §§ 701-96 (West 1985 & Supp. 1989). 
45. See, e.g., OSHA Asbestos Standard 29 C.F.R. § 1910.1017(K)(5) (1981); OSHA 

Lead Standard 29 C.F.R. § 1910.1025(K) (1981) (each section gives detailed regulations pro
viding for medical removal protection and rate retention provisions affecting injured and hand
icapped employees). 

46. See generally 29 U.S.C. §§ 791, 794 (sections dealing with the employment of hand
icapped individuals and nondiscrimination under federal grants and programs). 

47. See OvERVIEW, supra note 27, at 53 (citing C. Goerth, Physical Standards: Dis
crimination Risk, in OccuPATIONAL HEALTH AND SAFETY, June, 1983). 
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ers. •s During the past ten years, a majority of states have reformed their 
workers' compensation systems:'9 This reform has been in response to a na
tional rise in public awareness of occupational health and safety problems, 
as well as to the specter of federal intervention on the scale of the Occupa· 
tional Safety and Health Act of 1970.(\0 

Beginning in the late 1960's, occupational disease and injuries became 
popular topics of television documentaries, and labor organizations and 
public interest groups produced a proliferation of written materials concern
ing workplace health and safety_&n The resulting public concern prompted 
both state and federal governments to enact occupational safety and health 
legislation that in turn affected the nation's workers' compensation laws~ 
The Occupational Safety and Health Act of 1970 states in part: 

[T]he vast majority of American workers, and their families, are 
dependent on workmen's compensation for their basic economic 
security in the event such workers suffer disabling injury or 
death in the course of their employment; and that the full pro
tection of American workers from job-related injury or death 
requires an adequate, prompt, and equitable system of work
men's compensation as well as an effective program of occupa-

. . 

tiona I health and safety regulation; . . . 52 

The Act further states: "(S]erious questions have been raised concerning 
the fairness and adequacy of present workmen's compensation laws .... " 63 

Along with passage of the Occupational Safety and Health Act of 
1970, the United States Congress established the National Commission on 
State Workmen's Compensation Laws to study and evaluate the states' 
workers' compensation laws "to determine if such laws provide an adequate, 
prompt, and equitable system of compensation."5

" 

The commission's 1972 report included 84 recommendations for the 
improvement of workers' compensation systems.66 Of the 84 recommenda-

48. See generally 1989 ANALYSIS, supra note 4; LAWS AND PROGRAMS, supra note 15; 
See a/so EMPLOYMENT STANDARDS ADMINISTRATION, U.S. DEPARTMENT OF LABOR, STATE 

WORKERS' COMPENSATION: ADMINISTRATION PROFILES (1986). 
49. See generally 1989 ANALYSIS, supra note 4, at vii. 
50. /d. 
51. See, e.g., NATIONAL SAFE WORKPLACE INSTITUTE, EXPENDABLE HOOSIERS: JOB 

SAFETY & HEALTH PROBLEMS IN INDIANA ( 1988). 
52. Occupational Safety and Health Act, Pub. L. No. 91·596, 84 Stat. 1616, § 

27(a)( 1 )(A) ( 1970). 
53. 84 Stat. 1616, § 27(a)(l)(B). 
54. 84 Stat. 1616, § 27(b). 
55. See generally REPORT OF THE NATIONAL COMM'N ON STATE WORKMEN'S COMPEN

SATION LAWS (1972) [hereinafter NATIONAL COMM'N REPORT). 
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tions, 12 concerned rehabilitation. 68 The commission concluded: ''In gen
eral, workmen's compensation is not doing an effective job of assuring that 
workers with work-related disabilities be helped to recover lost abilities and 
to return to their previous jobs, or where, this is impossible, to learn substi
tute skills. " 67 

In 1977, a follow-up study by the Inter-agency Workers' Compensa
tion Task Force found that existing state workers' compensation programs 
had to be reformed to bring about more effective management.68 The task 
force report ·emphasized the need for rehabilitating injured workers, 
stressed re-employment, and called for more private rehabilitation efforts.69 

56. R4.1 We recommend that the worker be permitted the initial selection of his phy
sician, either from among all licensed physicians in the State or from a panel of physi
cians selected or approved by the workmen's compensation agency. 

R4.2 We recommend there be no statutory limits of time or dollar amount for medical 
care or physical rehabilitation services for any work-related impairment. 

R4.3 We recommend that the workmen's compensation agency have discretion to de
termine the appropriate medical and rehabilitation services in each case. There should be 
no arbitrary limits by regulation or statute on the types of medical services or licensed 
healt-h care facilities which can be authorized by the agency. 

R4;4 We recommend that the right to medical and physical rehabilitation benefits not 
terminate by the mere passage of time. 

R4.5 We recommend that each workmen's compensation agency establish a medical
rehabilitation division, with authority to effectively supervise medical care and rehabilita
tion services. 

R4.6 We recommend that every employer or carrier acting as employer's agent be re
quired to cooperate with the medical-rehabilitation division in every instance when an 
employee may need rehabilitation services. 

R4.7 We recommend that the medical·rehabilitation division be given the specific re· 
sponsibility of assuring that every worker who could benefit from vocational rehabilitation 
services be offered those services. 

R4.8 We also recommend that the employer pay all costs of vocational rehabilitation 
necessary to return a worker to suitable employment and authorized by the workmen's 
compensation agency. 

R4.9 We recommend that the workmen's compensation agency be authorized to pro
vide special maintenance benefits for a worker during the period of his rehabilitation. The 
maintenance benefits would be in addition to the worker's other benefits. 

R4.1 0 We recommend that each State establish a second injury fund with broad cover
age of pre-existing impairments. 

R4.11 We recommend that the second injury fund be financed by charges against all 
carriers, State funds, and self-insuring employers in proportion to the benefits paid by 
each, or by appropriations from general revenue, or by both sources. 

R4.12 We recommend that workmen's compensation agencies publicize second injury 
funds to employees and employers and interpret eligibility requirements for the funds 
liberally in order to encourage employm'ent of the physically handicapped. 

/d. at 79-84. 
57. /d. at 81. 
58. See LAws AND PROGRAMS, supra note 15, at 15. 
59. Re-employment 

-a major goal of worker's compensation • 
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The need for and lack of vocational rehabilitation for injured workers was a 
common theme in both the commission and the task force reports. 

Although these relatively recent national studies prompted state legis
lative interest in vocational rehabilitationt the concept of vocational r~habil
itation is not new to the workers' compensation setting. As early as 1916, 
delegates to the International Association of Industrial Accident Boards 
and ·commissions were advised that a primary goal of workers' compensa-

-shift to replacement of wages as wage loss accrues 

• 

Physical and/or Vocational Rehabilitation 
-the carrier /employer have the primary responsibility of developing and im
plementing a physical and/or vocational rehabilitation plan whose prospect 
for re-employment and return to former earnings capacity would be thereby 
significantly improved 
-the carrier /employer should ~ fully liable for all rehabilitation costs, in
cluding maintenance and necessary travel and expenses 

State Worker's Compensation Agency 
-should oversee rehabilitation and re-employment 
~should be responsible for screening injury reports~ physician's reports, peri
odic reports of continuation or resumption of wage replacement benefits, and 

• case re·opentngs 
-should encourage rehabilitation 
.. should review plans which are filed 
-should resolve disputes between carriers/employers and claimants as to 
what constitutes_ appropriate rehabilitation 
-when the carrier I employer is unable to develop a suitable plan, refer the 
case to the State Vocational Rehabilitation agencyt with the cost charged to 
the carrier I employer 

Re-employment - Key Element 

ld. at 14. 

-employers should make effort to rehire the employee on the same job, an 
equivalent job, or a job within the capacities of the worker if such jobs are 
reasonably available, or to give the employee priority if such job becomes 
available 
-if a job with the. same employer is not available, the employer /carrier 
should help the employee find a job elsewhere 
-desirable to identify the job into which the employee will be hired prior to 
starting vocational training 
-job redesign to fit the capacities of the impaired worker should be 
.considered 
-discharge or discrimination against workers who file a workers' compensa
tion claim should be prohibited 
-Second Injury Funds should be broad, ·publicized, and coordinated with ef
forts to place workers' compensation claimants 
~when a worker with temporary disability is not rehired or given a bona fide 
job offer, he should receive placement assistance and up to 60 additional 
days of worker's compensation, provided he is actively engaged in job 
search. 

• 



• 
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tion programs would be the rehabilitation of disabled workers.60 Massachu
setts enacted the first vocational rehabilitation law in 1918.61 That law, ad
ministered by the state's industrial accident board, covered only those 
persons disabled by industrial accidents or diseases.62 

In 1920, Congress created the federal/state vocational rehabilitation 
program.63 The purpose, as stated in the statute, was to promote the voca
tional rehabilitation of persons disabled in industry or in any other legiti
mate occupation.6

" The law called for cooperative agreements to be devel
oped with existing workers' compensation agencies.66 Indiana does have an 
Office of Vocational Rehabilitation that operates under the federal/state 
program, but it does not have a written agreement to cooperate with the 
Workers' Compensation Board.66 The Indiana Office of Vocational Rehabil
itation defines rehabilitation as "[a] process of providing services to meet 
the current and future needs of individuals who are handicapped so that 
these individuals may prepare for and engage in gainful employment to the 
extent of their capabilities as provided in 29 U .S.C. 706. "67 The Indiana 
federal/state program goes on to borrow from the federal act to flesh out 
the definition of rehabilitation.68 

Although occupationally disabled employees were at first the prime 
target for these vocational rehabilitation services, Congress soon began 
targeting specific disability groups, such as the blind and hearing impaired, 
to be served by the federal/state programs.69 This reallocation of services 
undermined the original linkage intended to be between state workers' com
pensation programs and state vocational rehabilitation agencies.70 The 1972 
report of the National Commission on State Workmen's Compensation 
Laws concluded that: 

[State Vocational Rehabilitation] Departments largely are 
funded by federal money and often are associated with educa
tion programs or other activities of state government with little 
formal connection with the workmen's compensation agency or 
even in some states, with the agency responsible for physical res-

60. See LAws AND PROGRAMS, supra note 15, at 11. 
61. 1989 ANALYSIS, supra note 4. 
62. LAWS AND PROGRAMS, supra note 15, at 11. 
63. Pub. L. No. 236, 41 Stat. 735 ( 1920). 
64. /d. 
65. !d. at 736. 
66. IND. CooE ANN. § 4-28-10-1 to 4-28-10-26 (West Supp. 1989) (statute is silent on 

agreement to cooperate). 
67. IND. CooE ANN. § 4-28-10-6 (West Supp. 1989). 
68. Compare IND. CooE ANN. § 4-28-10-6 with 29 U.S.C.A. § 706 (West 1985). 
69. See IND. CODE ANN.§§ 4-28-10-18 to 4-28-10-21 (West Supp. 1989) (statutes gov

erning the federal/state program include specific reference to special programs for the blind). 
70. LAWS AND PROGRAMS, supra note 15, at ll-12. 
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toration of disabled workers.71 

In practice, federal/state vocational rehabilitation programs devote very lit
tle attention to occupationally disabled workers.72 

While physical rehabilitation has been recognized as the responsibility 
of the workers' compensation system in all 50 states since the laws were 
enacted, in most jurisdictions vocational rehabilitation was left to the fed-

• 

eralfstate rehabilitation agency with inadequate provision for coordination 
with the state's workers' compensation system. The National Commission 
on State Workmen's Compensation Laws found that: 

Such vocational services as are provided by the workmen's com
pensation program generally result from the efforts of employers 
and insurance carriers. Carriers and employers have a strong in
ducement to provide vocational services for the disabled workers 
whose prospects indicate they may return to work and give up 
their claims to weekly benefits.73 

Local offices of the Indiana Office of Vocational Rehabilitation confirm the 
commission's conclusions. Local officials say that workers' compensation re
ferrals by employers and insurance carriers have been almost non-existent, 
and those referrals that have been made were "impossible cases," meaning 
that the employer and the insurance carrier sought support from the agency 
as a last resort when private rehabilitators could do nothing more.7

• 

The National Commission on State Workmen's Compensation Laws 
recognized the difficulty of attempts to bring workers' compensation cases 
into existing federal/state vocational rehabilitation programs. In its report, 

-
the commission stated: 

Despite the activities by the state department of vocational reha
bilitation and the carriers and employers, it appears that many 
workers who could benefit from vocational rehabilitation did not 
receive these services. Workers' compensation should take a 
more active role in assuring vocational rehabilitation.75 

The commission urged workers' compensation agencies to create specific re
habilitation units within their own agencies. 76 The objective was to provide 
timely supervision of the delivery of medical care and vocational rehabilita-

71. NATIONAL COMM'N REPORT,. supra note 55, at 81. 
72. LAWS AND PROGRAMS, supra note 15, at 12. 
73. NATIONAL COMM'N REPOftT, supra note 55, at 82. 
74. Conversations with officials of the local offices of Indiana's Office of Vocational Re

habilitation (A\lgust 31, 1989 and September 8, 1989) (parts of conversations were off the 
record; therefore reference will only be made to local offices). 

75. NATIONAL COMM'N REPORT, SU.pra note 55, at 82. 
76. /d. 

• 



1990] REHABILITATION BENEFITS 269 

tion necessary to meet the goals of workers' compensation and to keep the 
cost and management within the compensation system. 

Research by the International Association of Industrial Accident 
Boards and Commissions indicates that in response to the commission and 
task force reports, the majority of states established vocational rehabilita
tion programs. In 1976, only 27 states had some type of rehabilitation pro
gram.77 By 1981, 36 states included vocational rehabilitation provisions in 
their workers' compensation laws.78 By September 1987, the total number 
of state rehabilitation programs had risen to 43.79 Finally, the January 1989 
analysis of workers' compensation laws prepared and published by the 
United States Chamber of Commerce indicates that in the United States 
and its territories and possessions, only two states do not include a specific 
statutory provision for vocational rehabilitation of disabled workers.80 

V. REFORM: THE SECOND ROUND 

The rush to reform workers' compensation statutes to provide for voca
tional rehabilitation has resulted in the enactment of poorly drafted legisla
tion in many states.81 In some states comprehensive proposals were stripped 
to the bare minimum, while in other states political confrontation prevented 
mutually beneficial compromises.82 For example, the 1975 amendments to 
the Illinois Workmen's Compensation Act provide that "[t]he employer 
shall also pay for treatment, instruction and training necessary for the phys
ical, mental and vocational rehabilitation of the employee, including all 
maintenance costs and expenses incidental thereto .... " 83 The term "voca
tional rehabilitation" is not defined. Nor does the statute set forth criteria 
for eligibility. No one is made responsible for system monitoring. There are 
no dispute resolution procedures set forth. In short, the essential guidelines 
for the efficient and effective administration of a vocational rehabilitation 
program are lacking.8

• As a result, many injured workers have been denied 
• 

timely vocational rehabilitation services because they have had to rely on 
courts to establish definitions, guidelines, and set policy for implementing 

77. LAws AND PROGRAMS, supra note 15, at 14. 
78. /d. 
79. !d. at 15. 
80. 1989 ANALYSIS, supra note 4, at vii. 
81. J. CHELIUS, The Status and Direction of Workers' Compensation: An Introduction 

to Current Issues, in CURRENT ISSUES IN WORKERS' COMPENSATION 2 ( 1986). . 
82. See generally CURRENT ISSUES IN WORKERS' COMPENSATION (1986) (Compilation 

of a number of articles dealing with problems and solutions in workers' compensation). 
83. ILL REv. STAT. ch. 48, para. 138.8(a) ( 1983). 
84. See generally Gianforte, Industrial Rehabilitation in Illinois An Evolving Process, 

71 ILL B.J. 668 (1983); Donlevy & Moriarity, Vocational Rehabilitation Needs Legislative 
Rehabilitation, I C. B.A. REC. 28 ( 1987). 
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Illinois' vocational rehabilitation legislation.86 

Some legislatures have deliberately drafted vague statutes, yet have 
authorized the administering agency to formulate comprehensive rules and 
policies through its rule-making authority. This was not the case in Illinois. 
After experiencing problems implementing the statute, Illinois, and· states 
with similar statutes, are now engaging in a second round of legislative re
form in an effort to correct thes-e statutory inadequacies.86 

Effective reform comes through comprehensive change, based upon re
search, education, and cooperation among affected parties willing to reach 
mutually beneficial compromise.87 In Alaska, Florida, and Louisiana, re· 
form efforts have resulte~ in comprehensive and effective change in work-
ers' compensation law. These successful reform efforts share certain 
characteristics: 

1. Thorough research on how the current system operates and how re
forms are to be integrated and monitored; 

2. Continuous dialogue between the interested and affected parties; 

3. Education of the public and the legislators, with a focus on facts 
rather than opinion; and 

4. Policy established before legislative drafting begins and before pub
lic positions are taken by the interested and affected parties.88 

Central to a successful reform process is the establishment of an advi
sory council or task force comprised not only of representatives of the inter
ested and affected parties labor, management, insurers, public and private 
providers of vocational rehabilitation services; and the administering_ agency 
for workers' compensation but objective parties such as scholars and con
sultants,. This, group serves as the forum for discussing the problems and 
proposals of all the interests concerned, avoiding the public posturing and 
recriminations typically associated with compromise wrought in the halls of 
the state house. This group serves as the initiator of research and the edu
cator of the legislature and the public. The educational process that takes 
place within the council or task force, including discussion of policy issues, 
objectives, and the probable impact of various proposals is critical to draft
ing comprehensive legislation. 89 

85. See generally Kuster, Vocational Rehabilitation in Workers .. Compensation: A New 
Perspective, 74 lLL. B.J. 334 (1986). 

86. See supra note 81. 
87 ., J. LEWIS, The Politics of Workers' Compensation Reform, in CURRENT IsSUES IN 

WORKERS' COMPENSATION 98-102 ( 1986). 
88. I d. at l 02. 
89. See generally supra note 81; Addresses by John H. Lewis and Joseph A. Kinney, 

Foundation for the Advancement of lndustdal Research Institute on Workers' Issues (Novem-
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Often, a party's representative has difficulty transcending public posi
tions taken in the past, or is burdened by adversarial baggage from prior 
political confrontations. Such problems with task force membership stalled 
the reform process in California and Michigan.90 Given the central role of 
the task force in the reform process, careful selection of members is crucial 
to success. Although task force selection may not be devoid of politics, it is 
still the best way to study the issues, provide a neutral forum, and promote 
a continuing dialogue between interested parties, policy makers, and those 
active in the legislative process. 

In response to concerns regarding the implementation and administra
tion of Indiana's new vocational rehabilitation statute, Governor Evan Bayh 
called a conference on vocational rehabilitation for September 29, 1989.91 

Representatives from various states discussed their state's approach to ad
ministering its vocational rehabilitation system, This conference was the 
first step in providing an educational forum for the discussion of alternative 
methods of providing vocational rehabilitation services to Indiana citizens 
injured in the workplace and in opening a dialogue between the interested 
parties. At the close of the conference, a questionnaire was distributed to 
gafher information on the opinions and concerns of conference attendees.92 

ber 10, 1989). 
90. See generally S. KEEFE, The Minnesota Experittnce with Workers' Compensation 

Reform, and A. TEBB, The 1982 Changes in California, and H.A. HUNT, Two Rounds of 
Workers' Compensation Reform in Michigan, all in CuRRENT IssuEs IN WoRKERS' COMPEN
SATION (1986). 

91. Letter from Governor Evan Bayh issuing vocational rehabilitation conference call 
(Aug. 29, 1989). 

92. The following survey results were forwarded from the Indiana Workers' Compensa
tion Board to the Governor's Office on October 24, 1989: 

1. Was this conference informative? 
A. Very informative; 48 
B. Somewhat informative; 23 
C. Not very informative; 0 
D. Not informative at all; 0 

2. Which vocational rehabilitation program do you think would be the most effective/ 
e-fficient in meeting the needs of the worker? 

A. Georgia; 9 
B. Indiana; 11 
C. Minnesota; 4 
D. Ohio; 34 
E. None of these; 6 

3. Which vocational rehabilitation program do you think would be the most effective/ 
efficient in meeting the needs of the employer? 

A. Georgia; 11 
B. Indiana; 25 
C. Minnesota; 2 
D. Ohio; 24 
E. None of these; 9 
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Hopefully, the information gathered will become the basis for continued 
dialogue and the establishment of a workers' compensation advisory council 
or task force with the purpose of monitoring the current vocational rehabili
tation system and recommending changes for improvement. 

VI. THE LEGISLATIVE HISTORY OF VOCATIONAL REHABILITATION IN 

INDIANA 

In each recent Indiana legislative session, a number of workers' com
pensation bills have been sponsored.93 The sponsors usually seek to increase 
benefits, change the exclusive remedy provisions, or give the injured worker 
the right to choose a physician.94 As routinely as these bills are introduced, 
they die in committee.95 Therefore, the addition of statutory provisions 
dealing with vocational rehabilitation is a significant step toward compre
hensive reform. 

Although there has been support to include a vocational rehabilitation 
provision in Indiana's workers' compensation statute for several years, the 
legislature considered vocational rehabilitation for the first time in the 1988 
spring session.96 Although the reform activity during that session focused on 
increasing workers' compensation and occupational disease benefits, voca
tional rehabilitation was also an important issue.97 Senate Bill 402, essen
tially a benefits bill authored by Senator Harrison, was reported out of the 
Pension and Labor Committee chaired by Harrison with the recommenda-

4. After hearing the presentations today, to what degree do you think Indiana needs to 
change its vocational rehabilitation program? 

A. No changes are needed; 8 
B. Minor changes are needed; 21 
C. Major changes are needed; 41 

5. If Indiana were to change its vocational rehabilitation program, which state program 
• 

do you think would be the best for Indiana? 
A. Georgia; I 0 
B. Minnesota; 3 
C. Ohio; 25 
D. Other; 28 

93. See generally INDIANA HousE AND SENATE JOURNALS, lst Sess. 1980-81, I 02d Gen
eral Assembly through 1st Sess. 1989-90, 1 06th General Assembly. 

94. /d. 
95. ld. (compare bills indexed under Workmen's Compensation with the histories of 

Bills and Resolutions for the respective legislative sessions). 
96. See generally SuBJECT INDEX TO HousE AND SENATE JouRNALS 1988 SESSION (of 

the twenty-three bills indexed under Workmen's Compensation, five of those bills focused on 
increases in the benefits scheme) (hereinafter INDEX]; See also Gary Post Tribune, Nov. 15, 
1987, Business Section. 

97. INDEX, supra note 96 (Representative Boatwright offered the vocational rehabilita
tion amendment to SB 402 on February 5, 1988, and it passed on a roll call vote of 68 yeas to 
28 nays. INDIANA HousE JoURNAL, 1988 SESSION 424 [hereinafter HousE]). 
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tion "do pass."98 After passage in the Senate, SB 402 was referred to the 
House of Representatives, where after its second reading Representative 
Boatwright offered an amendment that included a vocational rehabilitation 
provision.89 

Boatwright's amendment would have provided the foundation for a rel
atively comprehensive vocational rehabilitation scheme within the estab
lished framework of Indiana's workers' compensation system. The amend
ment specified when an injured worker is entitled to vocational 
rehabilitation, what types of services are provided, bow to determine if the 
rehabilitation goal has been reached, and who is to pay the cost. The re
maining sections clearly established the central role of the Industrial Board, 
now know.n as the Workers' Compensation Board, in administering the vo
cational rehabilitation system. The board was authorized to order rehabili
tation evaluations and services, payment of transportation and necessary ex
penses, and to impose sanctions for an employee's "unjustifiable refusal to 
accept rehabilitation." The amendment also authorized the board to resolve 
disputes through the hearing process and established a time limit for voca~ 

98. See SENATE JOURNAL, 1988 SESSION 35 (hereinafter SENATE) (information provided 
through contact with the Indiana Legislative Services Bureau). 

99. The vocational rehabilitation provision of SB 402 reads as follows: 
SECTION 23. IC 22·3~3·4.5 IS ADDED TO THE INDIANA CODE AS A NEW 
SECTION TO READ AS FOLLOWS: Sec. 4.5(a) An injured employee who, as a result 
of an injury, is unable to perform work for which the employee has previous training or 
experience, is entitled to vocational rehabilitation services, including retraining and job 
placement, necessary to restore the employee to useful employment. The cost of the voca
tional rehabilitation shall be paid by the employer. 

(b) If vocational rehabilitation services are not voluntarily offered and accepted, a 
member, on the member's own motion or upon application of the employee, carrier, or 
employer, after affording the parties an opportunity to be heard, may refer the employee 
to a facility app.roved by the industrial board for evaluation of the need for, and kind of 
service, treatment, or training necessary and appropriate to render the employee fit for a 
renumerative occupation. Upon receipt of the report of the facility, a member may order 
that the services and treatment recommended in the report be provided at the expense of 
the employer~ 

(c) A member may order that any employee participating in vocational rehabilita
tion is entitled to receive additional payments for transportation or for any extra and 
necessary expense during the period arising out of the employee's program of vocational 
rehabilitation. 

(d) Vocational rehabilitation training, treatment, or service may not extend for more 
• 

than fifty-two (52) weeks. However, a member, after review, may extend the period for 
up to fifty·two (52) additional weeks. 

(e) If there is an unjustifiable refusal to accept rehabilitation after a decision of a 
member, the member shall order a loss or reduction of compensation in an amount deter
mined by the member for each week of the period of refusal, except for specific compen
sation payable under section 10 of this chapter. 

(0 If a dispute arises between the parties concerning application of this section, any 
of the parties may apply for a hearing before the industrial board. 

HousE, supra note 97, at 423. 
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tional rehabilitation benefits. • 

Public interest groups like the Foundation for the Advancement of In
dustrial Research (FAIR), joined with the State Federation of Labor 

• 

(AFL-CIO), and individual labor organizations in supporting SB 402 as 
amended.100 The Indiana Chamber of Commerce took a leadership role in 
opposing the vocational rehabilitation amendment, which it characterized 
as mandatory.101 

Senate Bill 402 as amended passed the House of Representatives on a 
roll call vote of 87 yeas and 12 nays. Unfortunately, the Senate dissented 
from the House amendments on vocational rehabilitation that were subse
quently stripped from the bill in conference committee.102 The benefits ele
ment of SB 402 became Public Law 95.1°8 Although vocational rehabilita
tion did not survive the conference committee, it remained alive as an issue 
worthy of study assigned to the Interim Study Committee on Insurance 
Issues.104 

On September 20, 1988, the Interim Study Committee on Insurance 
Issues Subcommittee on Vocational Rehabilitation held its first meeting to 
analyze Indiana's existing vocational rehabilitation programs.101 The direc
tor of the Indiana Office of Vocational Rehabilitation and the chairman of 
Indiana's Workers' Compensation Board both testified as to the current 
state of vocational rehabilitation in Indiana.106 At the meeting it was con
firmed that the Ofli.ce of Vocational Rehabilitation is authorized by the fed
eral Rehabilitation Act of 1973.107 Eighty percent of the funding for the 
program comes from the federal government and 20% from the state.108 A 
portion of the clients of this federal/state agency also receive workers' com-

- . 

pensation benefits.109 It costs the same to rehabilitate workers' compensa-

100. FAIR is a not-for-profit organization composed of individuals and groups from the 
labor, education, and legal communities. See FAIR, The Victims of Government: Reforming 
Indiana's Workers' Compensation Law 12 (1988) (copy on file in Professor Ruth Vance's 
office at Valparaiso University School of Law). For organized labor positions in support of 
vocational rehabilitation, see Indiana State AFL-CIO Legislative Agendas for the years 1987-
89. 

101. Indiana Chamber of Commerce, Legislative Report (Mar. 3, 1988) (provisions re
moved from Bill No. 402 opposed by the Indiana Chamber of Commerce included "mandatory 
vocational rehabilitation of up to 104 weeks"). 

102. See SENATE, supra note 98, at 386; see also Indiana Chamber of Commerce, supra 
note 101. 

103. See SENAJ'E, supra note 98, at 525; see also HousE, supra note 97, at 645. 
104. Vocational Rehabilitation Subcommittee, Interim Study Committee on Insurance 

Issues, Indiana House of Representatives, Minutes of Sept. 20, 1988. 
I 05. /d. at 1. 
106. I d. 
107. Jd. 
108. Jd. 
109. /d. at 2. 
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tion recipients as it does for other clients. The rehabilitation success rate for 
workers' compensation recipients in the federal/state program is lower than 
for other clients of the program.110 Moreover, workers' compensation recipi
ents are referred to the Office of Vocational Rehabilitation on an informal 
basis, usually "in response to a call from an employee who has exhausted 
his workers' compensation benefits. " 111 

The chairman of the Workers' Compensation Board made the follow
ing additional comments: 

1. Having employers share the burden of vocational rehabil
itation follows more closely the philosophy of worker's 

• compensation. 

2. The threshold issue in vocational rehabilitation is evalua
tion: how you determine who is eligible for the services. In addi
tion, you must be sure that qualified people are providing the 
vocational rehabilitation services. 

~.. . . . 
4. To put a vocational rehabilitation program ·in place, the 

Worker's Compensation Board would need additional staff to 
apply standards set by the Legislature to identify employees eli
gible for vocational rehabilitation services. The Legislature 
should first look at legislation from other states to follow 'as a 
model. Mr. Shanks noted that there is no true ~model' legislation 
in this area, but suggested Michigan as a good starting point. 

5. There are several 'red Hag' areas that must be addressed 
concerning vocational rehabilitation. These concern: 

- the qualifications of providers; 

- who polices the providers; 

- the malingering of persons receiving vocational rehabilita ... 
tion services; and 

- the selection of persons for vocational rehabilitation 
services.112 

• 

·• 

The chairman concluded that it is vital that the public become aware of 
vocational rehabilitation services. He further commented that this might be 
accomplished by requiring insurance carriers to inform injured workers of 

II 0. /d. 
Ill. Jd. at 3 {Testimony of J. Shanks, Chairman; Workers' Compensation Board of 

Indiana). 
112. Id. at 3-4. 
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the services available to them.113 

People seeking change in Indiana's vocational rehabilitation scheme 
testified at the second meeting of the Subcommittee on Vocational Rehabil
itation. Representatives of the AFL-CIO, FAIR, the United Auto Workers, 
the Indiana Chamber of Commerce, the Indiana Manufacturers Associa
tion, the Indiana Trial Lawyers' Association, -and private providers of reha
bilitation services testified.114 

The AFL-CIO representative testified that "vocational rehabilitation 
for permanently disabled workers in Indiana is the responsibility of the em ... 
ployer .... [I]t is inappropriate for the costs of injured and d~sabled work
ers' occupational rehabilitation to be shifted by neglect or design to the 
public sector.''11

G The AFL-CIO recommended that "a Physical and Voca
tional Rehabilitation Division with authority to supervise and approve reha
bilitation programs be established within the Worker's Compensation 
Board" and that the division be responsible for ~'the strict certification of 
vocational rehabilitation providers."116 

The representative of FAIR added in his testimony that ''injured work
ers whose disability prevents them from returning to their former job or 
occupation must either seek vocational rehabilitation services on their own 

. 
at their own expense, or utilize existing state vocational rehabilitation ser-
vices financed by taxpayers,"117 and that: 

employees whose injuries result in complete disability or work 
restrictions need not be reemployed by their employer. There are 
no job protections for these workers. " .. . The cost to employers 
of providing vocational rehabilitation benefits is negligible. Ac-
cording to the National Council on Compensation Insurance 
(NCCI), premiums charged to employers would increase only 
.l % to .8% . This cost could easily be absorbed by employers, 
since Indiana employers pay from Y2 to 1 I 5 of the premiums 
paid by employers in other states. . . . FAIR supports research 
into other states' vocational rehabilitation laws to choose the 
best features of each for use i.n patterning Indiana legislation.118 

The Indiana Chamber of Commerce claimed that a Chamber group 
studying vocational rehabilitation found that "there is no consensus on what 

113. /d. at 4. 
114. Vocational Rehabilitation Subcommittee, Interim Study Committee on Insurance 

Issues, Indiana House of Representatives, Minutes of Sept. 21, 1988. 
115. /d. at 1. 
116. /d. 
117. /d. at 2 (Testimony of Mr. William Groth). 
118. /d. at 2-3. 
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should be done or how it should be done" among other states.119 Chamber 
contacts with Indiana's federal/state program revealed that "there are no 
restrictions on serving persons injured in the workplace. However, there are 
certain eligibility criteria. The group also felt that there is need for a more 
formal referral system."120 The Chamber noted that "the current trend 
among states is to rethink their current legislation .... [T] he current mech
anism is capable of working in its present form, however, there is a need to 
find a better way of getting this information to injured workers."121 The 
Chamber concluded that "Indiana has few statistics available on workers' 
compensation" and that "Indiana should look at the wealth of information 
available from other states."122 

The Indiana Manufacturers Association representative stated that: 

worker's compensation is a no-fault concept .... [O]ur main 
concern should be how we can most effectively provide necessary 
services to people who are injured in the workplace without re
gard to who was at fault. ... [V]ocational rehabilitation is so
cial legislation set up to spread the burden of helping injured 
workers .... [T]he state currently provides services if the work
ers can be directed to them .... [E] mployers currently pay 35% 
to 40% of all state taxes, which are used to fund these pro
grams. The IMA can see no benefit in placing the financial re
sponsibility on either the employer or on the employee.123 

Private providers of vocational rehabilitation services testified that "the 
first step in the rehabilitation process is to identify the limitations of the 
injury and to determine the abilities that remain in that person. A program 
is then developed that meets that person's needs so that they can return to 
productive employment."12

" It was further stated that "the current state 
system has little organization, thus people are left to their own means to 
find services that are available. " 12~ 

The Indiana Trial Lawyers' Association representative concluded that 
there is "no reason why employers should care if the system works because 
they are not 'invested' in this program. The taxpayers are paying for the 
services that are now available .... [T]he need for employer accountability 
in the program [must be stressed] ."126 

119. /d. at 5 (Testimony of Ms. Kathy McKimmie). 
120. /d. 
121. /d. 
122. /d. 
123. /d. at 5-6 (Testimony of Mr. Ed Roberts). 
124. /d. at 5 (Testimony of Mr. Jim Vento, President of Crossroads Rehabilitation). 
125. ld. 
126. ld. at 4 (Testimony of Ms. Michealle Wilson). 
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At the third meeting of the Subcommittee on Vocational Rehabilita
tion held on October 18, 1988, proposed findings and recommendations 
were reviewed.127 Notably, the committee could reach consensus on only 
three of several proposed findings.128 A straight party line vote maintaining 
the status quo resulted when alternative proposed recommendations were 
Qffered by both the committee chairman and Senator Bushemi.129 The 
chairman's proposed recommendation supported the status quo.130 Senator 
Bushemi recommended establishing a vocational rehabilitation division 
within the Workers' Compensation Board, allocating the costs of vocational 
rehabilitation to employers, and requiring certification of private providers 
of rehabilitation services.131 

By consensus, the committee approved only two recommendations on 
vocational rehabilitation: 

1. The General Assembly should examine mandating the 
compilation of certain statistical data by the Worker's Compen
sation Board. 

2. The General Assembly should impose a requirement that 
worker's compensation recipients be informed by either the em
ployer, the worker's compensation carrier, or the Worker's Com
pensation Board that vocational rehabilitation services are avail
able through the Office of Vocational Rehabilitation of the 
Indiana Department of Human Services. The notice shall be 
given in writing, on a form devised by the Worker's Compensa
tion Board.132 

In the 1989 spring session of the General Assembly, companion voca
tional rehabilitation bills were introduced in the House and Senate.133 The 
reform recommendations rejected by the Interim Study Committee pro
vided the basis of Senate Bill 543 authored by Senator Bushemi and its 
companion House Bill 1385 introduced by Representative Boatwright.13

' 

127. Interim Study Committee on Insurance Issue$, Indiana House of Representatives, 
Minutes of Oct. 18, 1988. 

128. /d. at 7-8. 
129. /d. at 8. 
130. /d. 
131. /d. 
132. /d. 
133. See H.R. 1385, 1 06th Leg., 2d Sess., Indiana ( 1989); S. 543, 1 06th Leg., 2d Sess., 

Indiana ( 1989). 
134. Proposed S. 543 and H.R. 1385 provided; 

SECTION 1. IC 22-3-12 IS ADDED TO THE INDIANA CODE AS A NEW 
CHAPTER TO READ AS FOLLOWS: 

Chapter 12. VocatiQnal Rehabilitation 
Sec. I. An injured employee who, as a result of an injury or occupational disease, is 
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Like the earlier proposed amendment to SB 402, this bill also specified 
when an injured worker is entitled to vocational rehabilitation, how to de
termine if the rehabilitation goal has been reached, and who is to pay the 
cost. SB 543 went beyond the SB 402 amendments in clearly placing the 
control and direction of vocational rehabilitation with the Workers' Com~ 
pensation Board by establishing a vocational rehabilitation division within 
the Board. The bill authorized the hiring of additional staff to carry out the 
new responsibility placed upon the Board. The bill also provided a frame
work for determining eligibility. Although SB 543 did not specify a sanc
tion for an injured worker's unjustifiable refusal of rehabilitation, the bill 
contained a significant addition to the prior SB 402 package: certification of 
providers of vocational rehabilitation services. Like the SB 402 amendment, 
this bill contained a 52 week time limit for vocational rehabilitation . . 

benefits. 

House Bill 1385, companion to SB 543, was referred to the Standing 
Committee on Labor.186 Workers' compensation bills referred to the com
mittee were held for hearing until late in the session in an effort to take 
advantage of the rush to process pending legislation at the close of the ses-

unable to perform work for which the employee bas previous training or experience, is 
entitled to vocational rehabilitation services necessary to restore the employee to useful 
employment. The cost of the vocational rehabilit.ation shall be paid by the employer. 

Sec. 2. (a) The vocational rehabilitation division is established within the worker's 
compensation board. 

(b) The board shall employ a director and the vocational rehabilitation counselors 
necessary to provide the screening and id.entification of potential vocational rehabilitation 
recipients under this chapter. 

Sec. 3. (a) The board shall determine, at the earliest time possible, W·hether a recipi
ent of worker's compensation or occupational diseases benefits is eligible for vocational 
rehabilitation services under this chapter. 

(b) The determination of eligibility for vocational rehabilitation services and of 
awards for additional benefits under section 4 of this chapter may be made by any of the 
following: 

(I) A member of the worker's compensation board. 
(2) The full worker's compensation board. 
(3) The director of the vocational rehabilitation division. 
Sec. 4. Vocational rehabilitation benefits under this chapter may be awarded for up 

to fifty-two (52) weeks. Benefits may be awarded for more than fifty-two (52) weeks as 
determined necessary by any of the individuals listed in section (3)(b) of this chapter. 

Sec. 5. ( 1) The vocational rehabilitation division $hall certify providers qualified to 
provide vocational rehabilitation services under this chapter. The division shall maintain a 
list of certified providers. 

(b) Providers certified under this section may be either public sector or private sector 
providers. 

135. Telephone conversations with the Honorable John Bushemi, Indiana State Senator 
(Aug. 3, 1989 and Nov. 6, 1989) [hereinafter Telephone Conversations]; See also INDIANA 

. . 

STATE AFL-CIO, 89 STATE OFFICE ScooPs No. 5 (Feb. 16, 1989) (copy on file in office of 
Professor Ruth Vancet Valparaiso University School of Law). 



280 VALPARAISO UNIVERSITY LAW REVIEW [Vol. 24 

sion~136 When the last days of the session arrived, these bills died without a 
hearing. Representatives opposed to workers' compensation reform failed to 
attend the remaining meetings which deprived the committee of the quorum 
needed to conduct business.137 

Senate Bill 543 was referred to the Standing Pensions and Labor Com
mittee where the bill was held by the chairman until late in the session.138 

Interest groups took the same position relative to proposed SB 543 as they 
took relative to the vocational rehabilitation amendment to SB 402 during 
the 1988 session of the General Assembly.139 FAIR, the Indiana Trial Law
yers' Association, providers of rehabilitation services, the AFL-CIO and in
dividual labor organizations, like the United Auto Workers, supported the 
proposed vocational rehabilitation bill.1

"
0 The Indiana Manufacturers Asso

ciation (IMA) and the Indiana Chamber of Commerce strenuously opposed 
any meaningful reform of workers' compensation law, and lobbied Commit
tee Chairman Harrison to keep the vocational rehabilitation bill from 
reaching the full Senate.141 Consistent with their testimony before the Vo
cational Rehabilitation Subcommittee, the IMA and the Chamber would 
only support referral of injured workers to the existing federal/state pro-

. . 

gram as long as employers would not have to pay for the vocational 
rehabilitation.142 

Senator Bushemi was forced to cut significant parts of his proposed bill 
and accept a simple referral mechanism, or SB 543 and vocational rehabili
tation would have died in committee like its companion HB 1385.143 After 
consultation with supporters of workers' compensation reform, it was de ... . 

cided that a simple referral or notice provision would be at least a first step 
in a long-term reform effort. After SB 543 was stripped down to a notice 
provision, it proceeded through the legislative process to become Chapter 12 
of Indiana's workers' compensation law.144 Had SB 543 been enacted into 

136. Telephone conversations, supra note 135. 
137. /d. 
138. ld. 
139. Jd. 
140. ld.; See also AFL-CIO~ LEGISLATIVE AGENDA FOR 1989. 
141. Telephone conversations, supra note 135. 
142. ld. 
143. /d.; See also INDIANA STATE AFL-CIO, STATE HOUSE LEGISLATIVE WRAP-UP 1 

(Oct. 1989). 
144. SECTION 1. IC 22-.3-12 IS ADDED TO THE INDIANA CODE AS A NEW 

CHAPTER TO READ AS FOLLOWS: 
Chapter 12. Vocational Rehabilitation 
Sec. 1. An injured employee, who as a result of an injury or occupational disease is 

unable to perform work for which the employee has previous training or experience, is 
entitled to vocational rehabilitation services necessary to restore the employee to useful 
employment. 

Sec. 2. When any compensable injury requires the filing of a first report of injury by an 



• 
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law as proposed, Indiana would have had a solid foundation for a compre
hensive vocational rehabilitation program. Instead, the political tug-of-war 
resulted in a notice statute that looks nothing like the original bill. This 
legislative process of compromise often yields, as in this case, statutory pro
visions that are vague and lacking in administrative direction . 

VII. POLICY ISSUES IN IMPLEMENTING VOCATIONAL REHABILITATION IN 

A WORKERS' COMPENSATION SYSTEM 

A. Goals and Obligations of Vocational Rehabilitation 

A comprehensive vocational rehabilitation scheme must have a clearly 
stated and obje.ctively measurable goal. The goal provides the basis for key 
policy decisions such as who should be eligible to receive vocational rehabil
itation benefits, what types of setvices should be provided, and who should 
administer vocational rehabilitation. 

The 1989 vocational rehabilitation amendment to the Indiana workers' 
compensation law fails to establish a clearly stated and objectively measur
able goal.14

& The new statute provides that the goal of vocational rehabilita
tion is ''to restore the employee to useful employment. " 146 Yet, the term 
''useful employment" is not defined, and therefore invites litigation. There 

employer, the employer's worker's compensation insurance carrier or the self-insured em
ployer shall forward a copy of the report to the central office of the department of human 
services office of vocational rehabilitation at the earlier of the following occurrences: 

( l) When the compensable injury has resulted in temporary total disability of longer 
than twenty-one (21) days. 

(2) When it appears that the compensable injury may be of such a nature as to perma
nently prevent the injured employee from returning to the injured employee's previous 
employment. 

Sec. 3. Upon receipt of a report of injury under section 2 of this chapter, the office of 
vocational rehabilitation shall immediately send a copy of the report to the local office of 
vocational rehabilitation located nearest to the injured employee's home. 

Sec. 4. (a) The local office of vocational rehabilitation shall, upon receipt of the report 
.of injury, immediately provide the injured employee with a written explanation of: 

( 1) the rehabilitation services that are available to the injured employee; and 
{2) the method by which the injured employee may make application for those services. 
(b) The office of vocational rehabilitation shall determine the eligibility of the jnjured 

employee for rehabilitation services and, where appropriate, develop an individualized 
rehabilitation plan for the employee. 

(c) The office of vocational rehabilitation shall implement the rehabilitation plan. After 
completion of the rehabilitation program, the office of vocational rehabilitation shall pro-
vide job placement services to the rehabilitated employee. 

Sec~ 5. Nothing contained in this chapter shan be construed to affect an injured em
ployee's status regarding any benefit provided under IC 22-3-2 through IC 22·3-7. 

IND. CODE ANN. § 22-3-12 (West Supp. 1989). 
145. See generally IND. CODE ANN. §§ 22-3·12-1 to 22-3-12-5 (West Supp. 1989). 
146. IND. CODE ANN. § 22-3-12-1. 
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is no guidance as to whether the goal is to return the worker to or near the 
worker's pre-injury earning capacity, or whether a minimum wage position 
or sheltered workshop position constitutes "useful employment." 

The goal or purpose statement most frequently encountered in voca
tional rehabilitation statutes and the literature involves "the restoration of 
the disabled worker to suitable gainful employment."147 The more compre
hensive statutes further qualify the goal of gainful employment with objec
tively measurable priorities, starting with the return of the employee to the 
same job with the pre-injury employer.148 Clearly, in Indiana, the goal of 
restoring the disabled employee "to useful employment" must be qualified 
either by statutory definition or through the rule-making authority of the 
Workers' Compensation Board. Ideally, Indiana's occupationally disabled 
workers should be returned to their former employment, a related occupa
tion, or other suitable employment with an earning level comparable to 
their pre-injury earnings. 

Indiana's vocational rehabilitation statute places the entire burden of 
management of vocational rehabilitation within the workers' compensation 
context with the federal/state program even though the goals of vocational 
rehabilitation in the context of workers' compensation differ fundamentally 
from the goals established by the federal regulations that control federal/ 
state vocational rehabilitation programs.149 The goal of rehabilitation within 
the workers' compensation context is the prompt return of the worker to 
gainful employment, while rehabilitation within the federal/ state vocational 
rehabilitation program the Indiana Office of Vocational Rehabilita
tion is a much broader mandate, the maximization of human potentiai.iGo 
Efforts to "maximize the human potential" of an injured worker are beyond 
the purpose and scope of the workers' compensation system. 

These differing goals raise several questions. To be consistent with 
workers' compensation goals, should workers' compensation clients be 
treated differently than other federal/state program clients? Can the Office 
of Vocational Rehabilitation legally treat workers' compensation clients dif
ferently? In other words, which agency's goals will control the content of 
the vocational rehabilitation program? Also, which agency's goals will con~ 
trol who receives vocational rehabilitation under the workers' compensation 
act? 

147. See, e.g., FLA. STAT. ANN. § 440.49 (West 1985 & Supp. 1989); J. GARDNER, 

VOCATIONAL REHABILITATION IN fLORIDA WORKERS' COMPENSATION: REHABILITANTS, SER

VICES, COSTS, AND OUTCOMES (1988). 
148. See, e.g., N.M. STAT. ANN. § 52 ... 1-50 (1986); See also LAWS AND PROGRAMS, 

supra note 15, at 5. 
149. LAws AND PROGRAMS, supra note 15, at 12 (citing the Report of the National 

Commission on State Workmen's Compensation Laws). 
150. ld. at 12-13. 
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B. Who Should Receive Vocational Rehabilitation 

Not every worker who has been injured on the job is entitled to voca
tional rehabilitation benefits.un The issue of who should receive vocational 
rehabilitation under Indiana's workers' compensation act rests on three ele
ments: entitlement, eligibility, and suitability.162 In theory, entitlement and 
eligibility are separate; in practice there is no distinction. 

To be entitled to rehabilitation benefits, an injured worker must be left 
with a disability that brings him within the eligibility criteria established 
either by statute or administrative rule. An an~lysis of the 50 state workers' 
compensation laws reveal several rehabilitation eligibility criteria. u~a The in
jured worker may be eligible for vocational rehabilitation if: 1) he has a 
permanent disability that renders him unable to return to work for which 
the injured worker has previous training or experience, 2) the wages the 
injured worker can earn are not equal to pre-injury wages, 3) retraining is 
needed to restore or increase earning capacity, 4) a program is necessary 
for return to gainful employment, 5) the injured worker's impairment 
reduces employability, or 6) the injured worker is determined to be handi
capped or vocationally handicapped.16

" 

In Indiana, an inability to perform work for which the employee has 
previous training or experience is what makes a person eligible for voca
tional rehabilitation under the workers' compensation act.166 Without statu
tory definition or administrative clarification, the eligibility criteria incorpo
rated in the vocational rehabilitation provision are problematic. Does the 
"work for which the employee has previous training or experience" refer to 
the injured employee's customary occupation, or to any previous gainful oc
cupation? Courts in jurisdictions with similar entitlement criteria have held 
that such work does not mean all work for which an injured employee may 
have had previous training or experience, but rather the employee's custom
ary occupation.u~a To avoid litigation over the eligibility criteria, a clarify
ing statutory definition or an administrative rule certainly should be 
promulgated in Indiana. 

151. Annotation, Workers' Compensation: Vocational Rehabilitation Statutes, 61 
A.L.R. 4th 612, 625 ( 1989) [hereinafter Annotation). 

152. /d. at 625-28. 
153. See generally Annotation, supra note 151, at 637-96. 
154. /d. 
155. Chapter 12. Vocational Rehabilitation 
Sec. I . An injured employee, who as a result of an injury or occupational disease is unable 

to perform work for which the employee has previous training or experience, is entitled to 
vocational rehabilitation services necessary to restore the employee to useful employment. 
IND. CODE ANN. § 22-3-12-1 (West Supp. 1989). 

156. See supra note 151, at 641-47. 
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Indiana Code § 22-3-12-4(b) states that "the office of vocational reha
bilitation shall determine the eligibility of the injured employee for rehabili· 

. . 

tation services." This provision raises a question of which agency's eligibil-
ity criteria control. Will the Office of Vocational Rehabilitation make use of 
each agency's eligibility criteria, or will the eligibility criteria in the work
ers' compensation statute be ignored? The lack of legislative guidance on 
coordinating the workers' compensation system and the federal/state pro
gram, each with its individual goals and distinct eligibility criteria, threat
ens the administrative viability of the vocational rehabilitation provisions. 

C. What Types of Services Should Be Available 

Once eligibility is determined, the next step, according to Indiana Code 
§· 22-3-12·4(b), is for the Office of Vocational Rehabilitation to "develop an 
individualized rehabilitation plan for the employee/' An individualized re
habilitation plan is a projected combination of services designed to achieve 
a specific goal. 

Federal/state programs are client-centered: the client selects an educa
tional objective, and the agency then determines whether the objective is 
feasible given the client's capability.167 If the agency finds that the educa
tional objective is feasible, the agency formulates a plan and supportive ser
vices designed to help the client reach the educational goal.168 For example, 
if a client and the agency agree that a college degree is necessary to reach 
the client's career objective, the agency will supply college tuition and re· 
lated expenses even though there may be a less costly plan to return the 
client to work.159 

Under workers' compensation rehabilitation progra·ms, the goal estab
lished by statute is to expediently return the employee to gainful employ
ment, usually under a scheme of priorities.160 A plan designed to meet this 
goal will require different services than a plan designed to meet the federal/ 
state program goal of maximizing human potential. 

D. Who Should Pay for Vocational Rehabilitation 

Should a recognized cost of production workers' compensation bene
fits be shifted from the employer to the general public? Rehabilitation 
services are an inherent part of the workers' compensation system, a system 
based on the exchange of common law rights between employees and em-

157. OFFICE OF VOCATIONAL REHABILITATION, INDIANA DEPARTMENT OF HUMAN SER-

VICES, WHAT You SHOULD KNOW ABOUT VOCATIONAL REHABILITATION 3-4. 
158. Id. 
159. See supra note 157; see also supra note 74. 
160. See infra note 197 and accompanying text. 
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players and governed by the same rationale; the cost of production should 
be borne by the industry and the consumers of its goods. Governor Bayh's 
conference call questioned the "notion that vocational rehabilitation for in
jured workers should be a taxpayer-supported system."161 

The National Commission on State Workmen's Compensation Laws 
recommended that "the employer pay all costs of vocational rehabilitation 
necessary to return a worker to suitable employment and authorized by the 
workmen's compensation agency."162 The 1977 report of the President's In
ter-Departmental Workers' Compensation Task Force also recommended 
that: 

The carrier I employer have the primary responsibility for devel
oping and implementing a physical andjor vocational rehabilita
tion plan for any claimant whose prospect for re-employment 

• 

and return to former earning capacity would thereby be signifi-
cantly improved. The carrier I employer should be fully liable for 
all rehabilitation costs, including maintenance and necessary 
travel expenses.163 

The International Association of Industrial Accident Boards and Com
missioners adopted a standard for vocational rehabilitation in 1954 that 
summarized the obligations of employees and employers. This standard 
clearly makes the cost of rehabilitation the obligation of the employer: 

When a worker cannot be restored to prior employment by ordi
nary medical treatment, it should be the employer's obligation to 
provide and pay the cost of rehabilitation; the obligation of the 
employee to cooperate with such rehabilitation; and the obliga
tion of the workers' compensation agency to monitor the work
ers' rehabilitation and medical management, minimizing the ad
versary environment and creating an atmosphere conducive to 
successful reemployment.164 

Not only is employer responsibility for vocational rehabilitation consistent 
with the underlying philosophy of workers' compensation, foundation stud
ies and organizations within the workers' compensation system recommend 

161. Letter from Governor Evan Bayh (Aug. 29, 1989)(issuing vocational rehabilitation 
conference call). 

162. LAWS AND PROGRAMS, supra note 15, at 17 (citing the report of the National 
Commission on State Workmen's Compensation Laws). 

163. /d. at 15 (citing the 1977 report of the President's Inter-Departmental Workers' 
Compensation Task Force). 

164. Address by James N. Ellenberger, Assistant Director of AFL-CIO Department of 
Occupational Safety, Health and Social Security, Governor Evan Bayh's Conference on Voca
tional Rehabilitation (Sept. 29, 1989) (citing the 1954 lA I ABC standard for vocational 
rehabilitation). 

• 
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it. 

Moreover, the shift of workers' compensation benefit costs to the fed
eral/state program affects the funds available for the targeted client groups 
of handicapped and disadvantaged persons who generally have no other re
source base.166 The additional drain of workers' compensation clients on the 
funding of the federal/state program could make the Office of Vocational 
Rehabilitation unable to service all eligible people. The majority of individ
ual rehabilitation programs handled by the federal/state agency are ongo
ing; therefore, funds are allocated to the continuation of these individual 
programs.186 The funds available for new client services would decrease per 
client with the addition of each new workers' compensation client, until no 
funds would ·be available for additional new clients. 

If the legislature and the Workers' Compensation Board do not address 
these issues, the Indiana courts will have to provide answers on a piecemeal 
basis. Employees and employers will be forced to resort to the uncertain, 
time consuming, and costly litigation process the very problem that the 
workers' compensation system was originally designed to avoid. 

VIII. CONSIDERATIONS IN CREATING A STATUTORY SCHEME FOR 

VOCATIONAL REHABILITATION 

A. Classification of Statutes 

Studying the features of other states' vocational rehabilitation systems 
is helpful in trying to create a system for Indiana. However, no two states 
provide identical vocational rehabilitation programs for their injured work
ers, 167 which makes the task of classifying vocational rehabilitation statutes 
almost impossible. Also, definitions of terms are not uniform across the fifty 
states. For example, in describing state systems, the terms mandatory and 
voluntary can mean different things. Some programs, such as Minnesota's, 
are said to be mandatory because screening of the worker is mandatory, 
although implementation of the plan is voluntary .168 Despite the unique na
ture of vocational rehabilitation systems, it is useful to divide vocational 
rehabilitation statutes into four general categories: statutes that have a 
hands-off policy, statutes that require transmittal of information, statutes 

165. Conversations with officials of the local offices of Indiana's Office of Vocational 
Rehabilitation (Aug. 3 1, 1989 and Sept. 8, 198'9). 

166. /d. 
167. See supra OvERVIEW, note 27, at 36. 
168. MINN. STAT.. ANN. § 176.1 02(4) (W.est Supp. 1989); Minn. R. 5220.0300( 1) 

( 1989); See also Minn. R. 5220.1200 ( 1989) (Rehabilitation services pursuant to an approved 
rehabilitation plan are mandatory for qualified employees, but if a good faith dispute exists 
over qualified employee status, the rehabilitation services can be converted into a cash settle
ment agreement.). 
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that empower the workers' compensation agency to order vocational reha
bilitation, and statutes that mandate evaluation of an injured worker's suit
ability for vocational rehabilitation.169 

States with a hands-off policy, such as Missouri, may be categorized as 
having a voluntary vocational rehabilitation system because their statute is 
silent on the subject or their statute calls for the involvement of the work
ers' compensation agency only if vocational rehabilitation could affect work
ers' compensation benefits.170 Even though the workers' compensation 
agency is not involved in authorizing vocational rehabilitation services in 
these states, vocational rehabilitation may take place because of an insur
ance carrier's offer or because of an individual worker's application to the 
state department of vocational rehabilitation services. In Tennessee, for ex
ample, to facilitate use of services offered by the state department of voca
tional rehabilitation, the division of workers' compensation must refer the 
cases of all workers who might benefit from vocational rehabilitation to the 
department of education, which is responsible for the federal/state 
program.171 

New York and other states have statutes that only require a status 
report on cases in which the injured worker has a particular type of disabil
ity, has a particular degree of impairment, or has not returned to work after 
a certain length of time.172 The report informs the workers' compensation 
agency of the steps that the carrier is taking to return the employee to 
work, including the provision of vocational rehabilitation.173 If this type of 
statute does not oblig~te the employer to undertake vocational rehabilita
tion, the role of the workers' compensation agency is merely informational 
and the program is purely voluntary. Indiana's current statute174 is infor
mational because it requires notification from the employer's insurance car
rier when an injured worker has been on temporary total disability for more 

169. OvERVIEW, supra note 27, at 35. 
170. Mo. ANN. STAT.§§ 287.010-.800 (Vernon 1965 & Supp. 1989). Missouri statutes 

are silent as far as entitling injured workers to vocational rehabilitation. The division of work
ers .. compensation is mandated to study methods of returning the rehabilitated worker to the 
job, and is required to cooperate with the department of education's vocational rehabilitation 
section and the division of employment security's employment service to find suitable employ
ment. Mo. ANN. STAT. § 287.144. The state board of education is also required to formulate a 
plan of cooperation to carry out vocational rehabilitation with the workers' compensation com
mission. Mo. ANN. STAT. § 178.620. 

171. TENN. CooE ANN. § 50-6-233(b) (Supp. 1989) states: "The commissioner shall 
cause the division of workers' compensation to refer all feasible cases for vocational rehabilita
tion to the department of education." /d. 

172. N.Y. WORK. COMP. LAW§ 15(3)(t)(3)(v) (McKinney 1965 & Supp. 1989) (The 
New York Workers' Compensation Law also allows the Board to obtain a status review on its 
own motion.). 

173. N.Y. WORK. COMP. LAW §§ 110-lll. 
174. IND. CooE ANN. §§ 22-3-12-1 to -12-5 (West Supp. 1989). 

• 

• 
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than twenty-one days, 175 or if it appears that the worker will be perma
nently prevented from returning to his previous employment.176 Although 
Indiana's statute is informational, it does not channel the information 
through the Workers' Compensation Board, but instead assigns the task of 
administering vocational rehabilitation to the state Office of Vocational. 
Rehabilitation.177 

California's statute represents a third type of state statute, giving the 
workers' compensation agency the authority to order vocational rehabilita
tion upon an interested party's application.178 In states with such statutes, 
the workers' compensation agency must approve the application. Some stat
utes, like Michigan's, also authorize the workers' compensation agency to 
order vocational rehabilitation upon its own motion.179 This type of statute 
is usually combined with another statute requiring the filing of status re
ports by the insurer or rehabilitation provider.180 This scheme is a bridge 
between the purely voluntary vocational rehabilitation programs and the 
mandatory ones, with the workers' compensation agency's role being that of 
adjudicator and monitor. This category could be described as a voluntary 
system in which vocational rehabilitation can become mandatory if the 
workers' compensation agency so orders. 

The fourth type of statute mandates evaluation of a worker's suitability 
for vocational rehabilitation. Minnesota, an example of this category, takes 
a very active role in vocational rehabilitation and requires an evaluation of 
all injured workers who have certain impairments or who have been out of 
work for a certain period, to determine if the injured worker is a suitable 
candidate for vocational rehabilitation.181 In states such as Minnesota, the 

• 

workers' compensation agency may have the authority to make the decision 
regarding suitability, and it may also authorize the development and imple
mentation of a vocational rehabilitation plan.182 Although Minnesota has a 
mandatory screening requirement, it does not make implementation of the 
plan mandatory .183 

Effective vocational rehabilitation programs are based on statutes au
thorizing the workers' compensation agency to order vocational rehabilita-

175. IND. CODE ANN. § 22·3-12-2. 
176. Jd. 
177. IND. CODE ANN.§ 22-3-12-3. 
178. CAL. LAB. CODE § 139.5 (West Supp. 1989) (imposes a mandatory duty on em-

ployers to provide vocational rehabilitation once chosen by the employee). 
179. MICH. COMP. LAWS ANN.§ 418.319 (West 1988). 
180. MICH. COMP. LAWS ANN. § 418.801(1). 
181. MINN. STAT. ANN. § 176.102 (West Supp. 1990) (In evaluating an injured 

worker"s suitability for VR, a counselor may conduct a skill inventory and consider factors 
such as life expectancy, educational level, and motivation.). 

182. Minn. R. 5220.0400 · .0500 ( 1989). 
183. /d. 
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tion evaluations, plans, and services, as well as authorizing the monitoring 
of those services and settling disputes. The most successful programs use 
rehabilitation services provided by private vendors approved by the workers' 
compensation agency, with additional s_ervices provided by the state depart
ment of vocational rehabilitation.18

" The comprehensive statutes and admin .. 
istrative rules on which these programs are based address both policy and 
administrative issues., 

B. Eligibility 

A comprehensive vocational rehabilitation statute needs to include a 
policy regarding the eligibility of injured workers to participate in voca
tional rehabilitation programs. Although injured workers may be statutorily 
entitled to receive vocational rehabilitation so that they can be restored to 
useful employment, an administrative screening device must separate the 
injured worker who needs and will benefit from vocational rehabilitation 
from other injured workers who may be entitled to vocational rehabilitation 
but for whom such rehabilitation is not suitable. Comprehensive statutes 
use; as an administrative screening device; a combination of objective and 
subjective eligibility tests.185 

Indiana's vocational rehabilitation statute entitles injured workers to 
vocational rehabilitation and makes injured workers eligible if they are "un
able to perform work for which ... [they have] previous training or experi
ence."186 However, the statute continues by placing the responsibility of de ... 
termining eligibility on the o -ffice of Vocational Rehabilitation.187 Indiana's 
statute does not indicate whether the Office of Vocational Rehabilitation is 
to apply the eligibility criteria contained in the vocational rehabilitation 
statute or its own eligibility criteria. Eligibility is determined by the Indi
ana Office of Vocational Rehabilitation according to criteria set out by the 
federal Rehabilitation Act of 1973188 that governs the federal/state agency. 

Operating under the mandate of the federal Re-habilitation Act of 
1973, the state Office of Vocational Rehabilitation supplies vocational reha
bilitation to individuals with handicaps as defined by the Act.189 Under the 

184. J. GARDNER, VOCATIONAL REHABILITATION OUTCOMES: EVIDENCE FROM NEW 

YORK 22-32 ( 198_6) (Gardner has. prepared a study which analyzes the New York workers" 
compensation system.). 

185. Referral for evaluation after a certain number of days is an example of an objective 
eligibility test. Subjective eligibility tests include assessing the injured worker's motivation to 
participate in a vocational rehabilitation program. 

186. IND. CoDE ANN. §§ 22-3 ... 12·1 to 22-3-12-5 (West Supp. 1989). 
187. IND. CODE ANN. § 22-3-12-4. 
188. Rehabilitation Services Administration Act, 29 U.S.C.A. §'§ 701-96 {West 1985 & 

Supp. 1989). 
189. " "[I]ndividual with handicaps' means any individual who (i) has a physical or 
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Act, an individual is handicapped and eligible for vocational rehabilitation 
when that individual has any functional limitation that poses a handicap to 
employment and the vocational rehabilitation can reasonably be expected to 
remove the handicap to employment.190 "Handicap to employment" is de
fined as any disability that interferes with an individual's getting, keeping, 
and doing a job commensurate with the individual's abilities.191 In deter
mining whether the individual is handicapped in terms of employment, pre· 
vious employment, training, educational level, and residual and transfer
rable skills are considered.192 In evaluating whether the vocational 
rehabilitation will remove the handicap, the stability of the individual's 
medical condition, the individual's motivation, and the surrounding labor 
market are taken into account. 193 

The Act's definitions of handicapped194 and disability19
& reflect the 

Act's broad goal to maximize th~ individual's potential. Lengthy and costly 
retraining programs are often used in pursuit of this goal. Maximizing an 
individual's potential, however, is not the goal of the majority of state work
ers' compensation vocational rehabilitation programs. The goal in workers' 
compensation cases is to provide vocational rehabilitation that will return 
injured workers to useful employment whether or not doing so causes the 
injured workers to realize their maximum potential.196 To this end, the fol
lowing priority listing, with slight variations, is used by most state workers' 

• 

mental disability which for such individual constitutes or results in a substantial handicap to 
employment and (ii) can reasonably be expected to benefit in terms of employability from 
vocational rehabilitation services. . . . " 
29 U.S.C.A. § 706(8)(A) (West Supp. 1989). 

· 190. 29 U.S.C.A. § 706(8)(A). 
191. State Vocational Rehabilitation Services Program, 34 C.F.R. § 361.1 (2) ( 1 987). 
192. 29 U.S.C.A. § 706(5) (section delineates the factors that should be used to deter

mine if an individual is handicapped in terms of employment). 
193. Jd. Under this section, the work habits, motivations, and social and behavior pat

terns seem to be quite significant. 29 U.S.C.A. § 706(5)(C). 
194. See supra note 189. 
195. 29 U .S.C.A. § 706. Although this section does not give a specific definition of disa

bility, a number of the subsections give extensive lists of handicaps or mental and physical 
conditions and diseases which qualify as disabilities. 

196. See, e.g., ALA. CODE § 25-5-77(c) ( 1986) (If, upon examination, vocational reha
bilitation is ureasonably calculated to restore the employee to gainful employment," the costs 
must be borne by the employer. Jd.); CAL LAB. CODE § 3202 {West 1961 & Supp. 1989) 
(This provision simply states that the Workmen's Compensation Act must be broadly con
strued. However, California courts have used this section to determine that the purpose of the 
Act is to secure seasonable cure and relief from injury in order to return the employee to work 
at the earliest possible time. Davidson v. Indus. Accident Comm'n., 50 Cal. Rptr. 76 (Cal. 
App. 1 966)); GA. CODE ANN. § 34-9-200.1 (a) {Michie 1988) (employer must furnish em
ployee with benefits if the State Board of Workers' Compensation determines that rehabilita
tion appears likely to return the employee to. suitable employment); MASS. GEN. LAWS ANN. 
ch. 152, § 30H (West 1988) (agency determination whether vocational rehabilitation is neces
sary and feasible to return the employee to suitable employment). 
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compensation vocational rehabilitation systems: 1.) return the employee to 
the same job with the previous employer; 2.) return the employee to the 
same job with the previous employer, with slight modifications; 3.) return 
the employee to a different job with the previous employer; 4.) return the 
employee to a different employer, with the same or different job; and 5.) 
retrain.197 Since the workers' compensation goals for vocational rehabilita
tion do not match those of the Indiana Office of Vocational Rehabilitation, 
Indiana may wish to consider establishing its own rehabilitation unit with 
eligibility criteria that reflect the goal of workers' compensation. 

' 

Indiana's statute requires that the first report of injury be sent to the 
Department of Human Services Office of Vocational Rehabilitation after 
twenty .. one days of temporary total disability.198 Soon after that time, local 
offices of vocational rehabilitation must determine eligibility for any injured 
worker who applies for vocational rehabilitation.199 After only twenty-one 
days of temporary total disability, local vocational rehabilitation offices are 
sending notices to injured workers with acute medical problems that will 
probably be corrected within thirty days with medical attention. It is not 
the function of the state Office of Vocational Rehabilitation to deal with 
acute medical problems such as cut fingers and sprained ankles; rather, the 
office deals with an individual once that individual has reached maximum 
medical improvement. Because the Indiana Office of Vocational Rehabilita
tion cannot help those with acute medical problems, Indiana's twenty-one 
day notice requirement makes unnecessary paperwork for the state office. 
To reduce needless paperwork, the statute could be amended to allow 
greater time on temporary total disability before notice must be given. Ad
ditionally, administrative rules could require the Indianapolis Office of Vo
cational Rehabilitation to screen the first reports of injury for injured work
ers with acute medical problems before sending any reports to the local 
offices. 

Time limits on state requirements for notifying the workers' compensa
tion agency of a possible vocational rehabilitation candidate range from 
thirty days for Minnesota workers with back injuries to ninety days of lost 
work time for Michigan injured workers.200 Both the Insurance Rehabilita
tion Study Group and the International Association of Industrial Accident 

197. See letter from Robert J. Robinson to Professor Ruth C. Vance (Oct. 14, 1988) 
(discussion of priorities under Montana Vocational Rehabilitation Procedures and attached 
memorandum); See, e.g., infra note 204; See infra note 207; Niss, No Litigation Allowed: 
Maine Rehabilitation Statute Revised, JOHN BURTON's WoRKERS' CoMPENSATION MONITOR, 

Sept./Oct., 1989, 17, 18 [hereinafter Niss, No Litigation]. Most statutes do not have specific 
priority listings, but use administrative procedures to determine proper priority status. 

198. IND. CODE ANN. § 22 .. 3·12-2 (West Supp. 1989). 
199. IND. CODE ANN. § 22-l-12-4(b) (West Supp. 1989). 
200. MICH. COMP. LAWS ANN. § 418.381(1) {West 1988); MINN. STAT. ANN. § 

176.235 (West 1986). 
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Boards and Commissions (IAIABC) recommend notifying the workers' 
compensation agency not later than 120 days after temporary total disabil
ity begins, or sooner if it appears that the injured worker will not be able to 
return to work. 201 

Besides a notice requirement, most states, including Michigan and 
Minnesota, and the Insurance Rehabilitation Study Group provide that in
jured workers are eligible for vocational rehabilitation if they are probably 
or permanently unable to either engage in the occupation they were in at 
the time of the injury or engage in work for which they have training or 
experience while maintaining their prior earning level.202 The Insurance Re
habilitation Study Group adds the requirement that is part of most evalua
tions, that the injured worker must reasonably be expected to benefit from 
vocational rehabilitation.203 Many providers of rehabilitation services be
lieve that the injured worker must cooperate with the program if it is to be 
successful. Therefore, Ohio requires and the Insurance Rehabilitation 
Study Group recommends that eligibility also depends on the injured 
worker's agreement to cooperate with the vocational rehabilitation program. 

An injured worker who meets a state's objective and subjective criteria 
becomes eligible for vocational rehabilitation. At that point, a rehabilitation 
professional must determine whether the injured worker will benefit from 
vocational rehabilitation by doing a thorough evaluation. 

C. Evaluation of Need for Vocational Rehabilitation 

Once an injured worker is determined to be eligible for vocational re
habilitation, the worker's suitability for vocational rehabilitation must be 
evaluated.204 An injured worker who has experienced a loss in earning ca ... 
pacity and who probably will benefit from a vocational rehabilitation pro· 
gram is suitable for vocational rehabilitation.206 In determining suitability, 

20 I. Insurance Rehabilitation Study Group, Recommendations of the Insurance Reha
bilitation Study Group on Rehabilitation Provisions Under Insurance Legislation [hereinafter 
Insurance Rehabilitation] (copy on file in the offices of Professor Ruth Vance, Valparaiso 
University School of Law); International Association of Industrial Accident Boards and Com
missions, Model Program: Medical Care and Rehabilitation of Occupationally Disabled Em
ployees 8 ( 1979) (copy on file in the offices of Professor Ruth Vance, Valparaiso University 
School of Law). 

202. Insurance Rehabilitation, supra note 201. 
203. /d. 
204. See, e.g., J. LEWIS, THE ILLINOIS WORKERS' CoMPENSATION SYSTEM: A REPORT 

TO THE GovERNOR 69 ( 1989). This report dealt with findings of a study of the Illinois work
ers' compensation system. The study deals with the role of workers' compensation in general 
and has a specific chapter that reviews medical and vocational rehabilitation services. 

205. Crawford, Vocational Rehabilitation for the Industrially Injured Worker, 28 U. 
FLA. L. REv. 101, 119 (1975); J. LEWIS, supra note 204. However, the Illinois courts have had 
to set the bounds for the rehabilitation programs because Illinois' statute is silent. The Illinois 
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the evaluator ascertains whether the injured worker possesses other skills 
that could be used without· substantial retraining; the injured worker's life 
expectancy and motivations are also taken into account.206 

The evaluator then devises a plan that is a reasonable approach to re
employment, one that will accomplish the goal of reemployment for the 
least cost. Cost-effective programs place a high priority on returning the 
injured worker to the same employe-r, with slight job modifications or in a 
different position,207 before looking at the possibility of returning the person 
to work with a new employer in a different position with extensive retrain
ing.208 The written rehabilitation plan should include the rehabilitation 
goal, the projected goal date, the services necessary to reach that goal, and 
the estimated costs of implementing the plan.209 A labor market analysis 
should also be part of the plan if a change of occupation is indicated.210 

Retraining should only be undertaken if it is determined that an. injured 
worker cannot return to his former earning level with his existing skills and 
experience. Since self-em,ployment is risky, any plan recommending self
employment should also include a feasibility evaluation.211 

The evaluation for suitability may be conducted by the workers' com
pensation agency personnel or by a rehabilitation counselor from either the 
private or the public· sector. The rehabilitation counselor who performs the 
evaluation and writes a plan may or may not be the person who implements 
it. Before implementing the plan, the evaluator submits it to the employee 
and the employer /insurer for approval. 

Approval of the plan by the rehabilitation provider, the employee, and 

Supreme Court has specifically noted that other states require such an analysis and that this 
analysis should be enacted by statute in Illinois. National Tea Co. v. Indus. Comm'n, 97 Ill. 2d 
424, 454 N.E.2d 672 (1983); Hunter Corp. v. Indus. Comm'n, ·s6 IlL 2d 489, 427 N.E.2d 
1247 (1981); See, e.g., MINN. STAT. ANN.§ 176.102(6) (West 1986);· NEB. Rev. STAT.§ 48-
162.01 (1978); Mo. ANN. CODE art. 101, § 36(9)(a) (1979). 

206. J. LEWIS,. supra note 204, at 69. 
207. Address by Douglas K. Langham, Workers' CompensatiQn Conference at Storrs, 

Connecticut (May 1, 1987) (Speaker Langham's presentation dealt with worker rehabilitation 
in Michigan. A copy of the speech is on file in the office of Professor Ruth Vance, Valparaiso 
University School of Law);· Memorandum from Christine Walker to Lynn Swisher (Mar. 3, 
1989) (discussing changes to be made in the AASCIF Fact Book concerning the Ohio Reha
bilitation Division of the Industrial Commission). 

208. Langham, supr(l note 207, at 5; Memorandum; supra note 207. 
209. J. LEWIS, supra note 204, at 69; Transcript of Douglas K. Langham, "Remarks to 

the Workers' Compensation Advisory Committee at Howell, Michigan" 5 (Jan. 16, 1987); 
ZAIDMAN & CLIFTON, REHABILITATION IN THE MINNESOTA WORKERS' COMPENSATION SYS
TEM, REPORT TO THE MINNESOTA DEPARTMENT OF LABOR AND INDUSTRY 2 ( 1988) {hereinaf
ter ZAIDMAN & CLIFTON]. 

210. ZAIDMAN & CLIFTON, supra note 209, at 2. 
211. Langham, supra note 207 (general observation by Langham supported by Exhibit 4 

attached to his speech); Langham, supra note 209, at 5. 
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the employer or insurance company is important to the plan's eventual suc
cess. When all interested parties agree to the plan, a cooperative climate is 
more likely, which enhances the probability of a successful outcome. Some 
state statutes, such as Minnesota's, provide that an authorized individual 
within the workers' compensation agency must approve or reject a plan and 
has the power to order a plan's implementation~212 In such states, the work
ers' compensation agency is actively involved in determining whether the 
program is necessary to successfully return the employee to work. Other 
state statutes focus on the workers' compensation agency a.s dispute re
solver.21~ If all the interested parties do not agree on the plan, the workers' 
compensation agency becomes essential in resolving the disputes, which 
usually concern the injured worker's need for vocational rehabilitation and 
the appropriateness of the submitted plan. 

D. Providers 

Once a vocational rehabilitation plan has been approved, it must be 
implemented, either by the workers' compensation agency, the federal/state 
agency, or the private sector. How the plan will be implemented depends on 
the structure of the state's workers' compensation statute. Rehabilitation 
units within workers' compensation agencies deliver vocational rehabilita
tion services by three primary methods: direct delivery, referral, and refer
ral with monitoring.21• Most state rehabilitation units that directly provide 
services to claimants are providing only medical services.216 In addition, 
most direct provision states are not considered highly industrialized 
states.216 Comprehensive services provided by a state rehabilitation unit 
would probably be too financially burdensome for a heavily industrialized 
state. Ohio is rather unique in being able to directly provide both medical 
and vocational rehabilitation services through a public agency designed 
solely for injured workers.217 The fact that the state of Ohio is the sole 

212. MINN. STAT. ANN. § 176.102(6) (West Supp. 1989). 
213. D. Langham, supra note 207, at 3, 6 (Langham uses Michigan to show that, in 

some instances, the only alternative available to the parties is the dispute resolution. process). 
214. See supra OvERVIEW, note 27, at 36 (the study also noted that approximately half 

of those states that have rehabilitation units use the direct approach; however, most of these 
states only provide medical and not vocational services); See generally J. G. Householter, An 
Overview of Industrial Vocational Rehabilitation Statutes and Approaches (1986) (unpub
lished article from which a condensed version is reprinted in Householter, An Overview of 
Industrial Vocational Rehabilitation Statutes and Approaches, 74 ILL B.J. 342 (1986)) (Un
published version of article that appears in the Illinois Bar Journal is on file in the office of 
Professor Ruth Vance, Valparaiso University School of Law). 

215. OvERVIEW, supra note 214, at 29 (health care service providers are ~'intimately 
involved" with physical rehabilitation, but not vocational rehabilitation); See also Householter, 
supra note 214. 

216. Householter, supra note 214. 
217. Olsheski & Growick, Industrial Rehabilitation in the Public Sector: The Ohio Ex-
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underwriter of workers' compensation insurance and that part of all prerni~ 
urns paid support this program probably explains why Ohio is able to meet 
the financial burden of directly providing services. Most states' vocational 
rehabilitation units therefore operate on a referral or a referral and moni
toring basis.218 Depending on state statute, referral can be made to either a 
public or a private provider of vocational rehabilitation services.219 

Results of referrals to public and private agencies may differ because 
of the agencies' differing goals. The traditional state vocational rehabilita
tion agency's goal is best described as "maximizing the client's potential," 
while private providers are more interested in a speedy return to work.220 A 
1986 study of vocational rehabilitation outcomes from the state of New 
York, undertaken by the Workers' Compensation Research Institute, com
pared results of public and private vocational rehabilitation providers.221 

The New York Office of Vocational Rehabilitation handles clients with all 
. . 

kinds of handicaps to employment. Workers' compensation cases represent 
less than 5% of the agency's caseload at any time.222 The public agency's 
objective is "to maximize the client's potential"' rather than to quickly re
turn the injured worker to work using e~isting skills.223 In New York, pri
vate rehabilitation providers render services in almost 30% of the workers' 
compensation cases needing vocational rehabilitation services.224 Overall, 
the study showed that the private providers had higher completion rates, 
shorter programs, higher rates of return to work, and better earnings 
recovery. 226 

The results of the New York study showed that with approximately 
the same number of interruptions in programs for medical reasons, 80% of 
participants in private programs completed their programs compared to 
only 70% of participants in public programs.226 The program length and 
the time between the injury aitd the program start were longer for public 
programs. Perhaps participants in public programs become discouraged or 
otherwise find themselves unwilling or unable to complete a program. 

petience, 1989 J. OF REHABILITATION 46. 
218. 0VERVlEW, supra note 214, a.t 36; see also Householter, supra note 214. 
219. See generally LAws AND PROGRAMS, supra note 15 (a g~neral study done on work

ers' compensation rehabilitation including charts and studies on modes and programs of reha
bilitation used). 

220. J. GARDNER, VoCATIONAL REHABILITATION OuTCOMEs: EVIDENCE FROM NEw 

YORK xii (1986). 
221. See generally J. GARDNER, supra note 220; at 22-32. 
222. /d. at 6. 
223. /d. at 7. 
224. /d. (Table 1.1 states the percentage of cases involving public versus private 

providers.). 
225. /d. at xii. 
226. /d. at 22 (graph analysis in figure J.l). 

• 
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Among injured workers completing programs, the median program length 
for private programs was eight months,227 while the median program length 
for public programs was eighteen months.228 Additionally, less than 6% of 
private programs lasted longer than thirty-six months, while approximately 
19% of public programs exceeded that limit.229 In testifying before Indi
ana's Subcommittee on Vocational Rehabilitation, the director of the De-
partment of Human Services stated that the average program length for 
workers' compensation recipients participating in the fede.ral/state program 
is twenty-nine montbs.230 The greater program length and lower completion 
rate for participants in public programs is probably attributable to the pub
lic agency's goal of "maximizing the client's potential." 

The study also showed that injured workers completing private pro
grams had a higher rate of return to work than did workers completing 
public programs.231 Out of every 1,000 people completing private programs, 
fifty more people returned to work than would have if they had completed 
public programs.232 If these fifty people earned what the study determined 

• 

to be the average wage for those returning to work ($208 a week),233 to-
gether they would have earned approximately half a million dollars in the 
first year. Proponents of public programs might say that this is not a net 
gain because private programs are more costly than public programs. But 
since this study showed that private programs' median length is less than 
half that of public programs, the average cost per person is probably less 
for a private program. 

The New York study further revealed that workers participating in 
private programs were more likely to have an earnings recovery of at least 
90% of pre· injury earnings after adjustment for a normal earnings 

• 

growth.234 Those returning to work with their pre-injury employer usually 
have an earnings recovery approximately twice that of a person who returns 
to work with a different employer.235 Observers might say that the differ
ences in earnings recovery can be attributed to the larger number of private 
program participants returning to their pre-injury employer. But even when 
only participants returning to their pre-injury employer are compared, 81% 
of the private participants achieved a 90% earnings recovery, compared to 

227. /d. 
228. /d. 
229. /d. at 24 (under heading "Return to Work''). 
230. Vocational Rehabilitation Subcommittee, Interim Study Committee on Insurance 

Issues, Indiana House of Representatives, Minutes of September 20, 1988. 
231. J. GARDNER, supr(l note 220, at 24-25. 
232. /d. at 25. 
233. ld. 
234. /d. at 25-27. 
235. Jd. at 28. 
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52% of public agency participants.286 Individuals who participate in a pri
vate program and have a higher earnings recovery may cause employers to 
save on post·rehabilitation workers' compensation benefits. Although state 
statutory provisions vary, post-rehabilitation benefits for reduced earnings 
are usually two-thirds of the difference between pre-injury and post-rehabil-
itation earnings. 237 

• 

The New York study also looked at early intervention as it affects vo
cational rehabilitation outcomes. People who started rehabilitation earlier 
were more likely to complete the program.288 Whether the program was 
provided by a public or private provider, completion rates topped 80% 
when the program started three months after injury.289 Completion rates 
fell to 75% when the program was not started until thirty-six months after 
injury.2

"
0 The Workers' Compensation Research Institute pointed out that 

its statistics may underestimate the importance of early intervention be
cause New York's vocational rehabilitation system is voluntary.2

"
1 All the 

people who could have benefited did not because they failed to enter a pro
gram. Thus, they are not included in the study. But perhaps this is inaccu
rate because the results might not be as impressive if unmotivated partici
pants were included. 

Early intervention had more of an impact on earnings recovery for par
ticipants in private programs. For every month of delay, there was almost a 
I% reduction in post-rehabilitation earnings in the first year. 2

"
2 Partici

pants in public programs were affected in the same way but to a lesser 
degree. Although early intervention did have an impact on both public and 
private programs, private programs showed higher rates of completion, 
shorter programs, and higher rates of earnings recovery than public pro
grams, regardless of whether there was early intervention. 

Early intervention does not seem to be the crucial factor in the differ
ence between public and private providers' outcomes. Other explanations 
such as differences in program content and efficiency must be considered. 
Public agencies' programs are longer because they offer different services 
that are targeted at disabled clients of all backgrounds. The emphasis on 
retraining causes the programs to be longer than those in the private sector. 
The longer the program, the harder it may be to complete. 

The more successful outcomes in the private sector may be .linked to 

236. Id. 
237. /d. 
238. /d. at 33. 
239. ld. at 35. 
240. !d. at 35-36. 
241. ld. at 36. 
242. !d. 
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efficiency. The private providers may be less burdened by bureaucratic pro
cedures and may have a lighter caseload. Further, where the provider prof
its, there is more incentive to be efficient. 

Perhaps the public agencies handle more difficult cases since they are 
• 

usually the last resort of the severely disabled. The New York report sug-
• 

gested, however, that the public agency may not necessarily receive the 
more difficult cases. 

Vocational rehabilitation s,ervices fall into four main categories: coun
seling and guidance, evaluation, job modification and placement, and edu
cation and training. 243 Obviously, the most frequently used service is coun
seling and guidance since all cases begin with an initial assessment and 
progress with counseling regarding careers, goals, and job-search skills.244 

Evaluation services include vocational and physical testing and job analysis 
that determines the physical demands of particular job tasks. Job modifica
tion and placement services involve changing the method of performing job 
tasks or changing the tasks themselves; placement services are similar to 
those of an employment agency.2

" 6 Labor market surveys are also under
taken where appropriate.2

"
6 Education and training can be on-the-job, or 

vocational or academic classroom education. The provider, whether public 
or private, must make arrangements with schools and employers for educa· 
tion or training. 2" 7 Other services, not part of the four categories listed 
above, include coordinating vocational rehabilitation with physical rehabili
t~tion and government services, arranging for home modification, and testi· 
fying at workers' compensation hearings.2

"
8 

Most vocational rehabilitation plans prescribe a combination of these 
services to accomplish an identified goal; public or private providers can 
both offer any of these services. Although both public and private providers 
can offer the same types of services, their method of delivering these ser ... 
vices differs. Usually, private providers can actually perform the services in 

• 

all the categories listed above except education and training.2
"

9 Most public 
providers, including Indiana's Office of Vocational Rehabilitation, 260 do not 
directly provide most services, but instead have rehabilitation counselors 
who act as brokers of services. The counselors prepare a plan, arrange for 

243. J: GARDNER, VOCATIONAL REHABILITATION IN fLORIDA WORKERS' COMPENSA-

TION: REHABILITANTS, SERVICES, COSTS, AND OUTCOMES 18 ( 1988). 
244. /d. at 17·18. 
245. Id. at 18. 
246. /d. at 17. 
247. /d. at 18. 
248. /d. 
249. Conversations with local officials of the Indiana Office of Vocational Rehabilitation 

(Aug. 31, 1989 and Sept. 8, 1989). 
250. /d. 
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the services with outside providers, and monitor the participant's progress. 
The counselor also performs placement services.261 

Although Indiana's vocational rehabilitation statute does not create a 
rehabilitation unit within the Workers' Compensation Board, its system 
may be termed a referral system without monitoring because notice must be 
given to the state Office of Vocational Rehabilitation.262 At the point of 
referral, the Workers' Compensation Board loses control over the vocational 
rehabilitation of the injured worker. To make informed decisions regarding 
the injured worker, the Workers' Compensation Board should receive status 
reports from the Office of Vocational Rehabilitation. Because notice is 
given to the state Office of Vocational Rehabilitation, one question concerns 
whether that agency may be the only provider of vocational rehabilitation 

• services. 

If Indiana decides to place the responsibility for paying for vocational 
rehabilitation upon the employer, employers may wish to refer cases to both 
private and public providers. If the Office of Vocational Rehabilitation is 
not able to adequately service Indiana's injured workers, the Workers' 
Compensation Board may want to be able to refer cases to both public and 
private providers. The method of financing the program once again becomes 
important. If the taxpayers are to finance the program, it seems that the 
Office of Vocational Rehabilitation can be the only provider. If the em
ployer is made responsible, there are more options. If a rehabilitation unit is 
created within the Workers' Compensation Board, the unit itself could pro
vide services or the director could refer injured workers to either public or 
private providers and monitor the participant's progress in the program. 
Under any of these methods, use of the Office of Vocational Rehabilitation 
as a provider requires that there be a cooperative agreement between the 
two agencies. 

States with comprehensive vocational rehabilitation programs either 
certify, license, or register private providers of vocational rehabilitation ser
vices. The states have some system for approving private providers of ser .. 
vices in order to keep out unscrupulous people. Both the insurance industry 
and the International Association of Industrial Accident Boards and Com
missions recommend in their model acts that the administrator of the state 
vocational rehabilitation unit approve qualified individuals, institutions, and 
facilities as providers of services.263 In fact, Indiana's proposed SB 543 au
thorized the vocational rehabilitation division to certify providers of services 

• 

251. /d. 
252. IND. CODE ANN. § 22-3-12-2 (West Supp. 1989). 
253. REHABILITATION-WORKERS' COMPENSATION MODEL APPROACH (Alliance of 

American Insurers 1988); INSURANCE REHABILITATION, supra note 201; MODEL PROGRAM: 

MEDICAL CARE AND REHABILITATION OF OCCUPATIONALLY DISABLED EMPLOYEES (IAJABC 

1977). 
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and to maintain a list of certified providers. 254 

Minnesota perhaps has one of the most comprehensive certification 
procedures. In Minnesota, an entity may be approved either as a vendor of 
services or as a qualified rehabilitation consultant who develops and 
monitors medical and vocational rehabilitation plans, but not as both.255 

The state Department of Labor and Industry specifies educational and ex
perience requirements necessary for approval as a qualified rehabilitation 
consultant.256 The department registers the qualified rehabilitation consul
tants, who must renew their registration annually.257 The administrative 
rules also provide a procedure for approving firms and registered rehabilita
tion vendors.258 The department rules set standards of performance that are 
divided into minimum standards, professional conduct, communications, re
sponsibilities, continuing education, and business practices. 21}

9 There are 
rules on fee monitoring, reasonable and necessary services, reporting re
quirements, and estimated goal dates and costs.26° Finally, the rules also 
provide ways of disciplining registered consultants and vendors and revok
ing department approval.261 

Michigan recognizes both public and private facilities, and although 
facilities do not need the bureau of vocational rehabilitation's approval to 
operate, the bureau director must order an evaluation of services from bu
reau-approved facilities.262 To obtain approval, providers must meet accept
able educational and experience levels and comply with mandatory report
ing requirements.263 

Louisiana has taken the licensing approach to qualifying rehabilitation 
providers.26

" Louisiana's statute sets up a licensed professional vocational 
rehabilitation counselors board of examiners within the Department of So-

• 

cial Services.266 Any person seeking a license must file an application with 
the board, pay a fee, furnish evidence of meeting certain educational and 
experience requirements, and pass a written or oral examination.266 

254. See supra notes 132-33 and accompanying text. 
255. MINN. STAT. ANN.§ 176.102(10) (West Supp. 1989). 
256. MINN. STAT. ANN. § 176.1 02(2). 
257. MINN. R. 5220.1400, .1500 ( 1989). 
258. MINN. R. 5220.1600, .1700. 
259. MINN. R. 5220.1800-.1805. 
260. MINN. R. 5220.1900. 
261. MINN. R. 5220.1500(5). 
262. E. Welch, "Rehabilitation," in Workers' Compensation in Michigan: Law & Prac-

tice§ 17.02; MICH. COMP. LAWS ANN.§ 418.315(5) (West Supp. 1989). 
263. MICH. COMP. LAWS ANN.§ 418.315(5)·(6). 
264. LA. REv. STAT. ANN. §§ 37:3441, ·:3452 and § 36:478(1) (West Supp. 1990). 
265. LA. REv. STAT. ANN. § 37.3444 (West Supp. 1990). 
266. LA. REv. STAT. ANN. § 37.3447 (West Supp. 1990). • 
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With the use of private vocational rehabilitation providers comes the 
question of how the provider will be chosen. If the state has a system for 
approving service providers, choosing from the group of certified providers 
helps to assure quality services. An injured worker should be allowed to 
choose who will evaluate and draw up a rehabilitation plan and who will 
provide those services for many of the same reasons that 34 states allow 
employees to choose their physicians for medical care.267 Choosing a doctor 
or a rehabilitation specialist is a personal decision. The employee who has 
confidence in the rehabilitation specialist is more likely to have a successful 
rehabilitation. However, an injured worker probably has never dealt with a 
rehabilitation specialist before the injury, while the worker probably has 
had experience with doctors. Therefore, it may be wise to allow the insur .. 
ance carrier to choose the initial rehabilitation specialist, while allowing the 
employee to retain the right to change providers. Since it is the objective of 
both the employer and employee to obtain the best quality of vocational 
rehabilitation and return the injured worker to work as soon as possible, it 
seems logical to allow both sides input on the choice of provider. At the 
same time, a state could prevent abuses by limiting the number of changes 
in provider that the employee can make; Minnesota, for example, has done 
this. The administrative agency also can have the final word on who the 
provider must be~ If Indiana decides to use private providers, it will want to 
look into methods of approving providers and methods of choosing 
providers. 

Michigan's system first assumes that vocational rehabilitation will be 
undertaken voluntarily by both parties268 with the employer and employee 
agreeing on the provider. If there is no agreement, the director of the bu .. 
reau of rehabilitation refers the employee to a bureau-approved facility. 269 

In Minnesota, although the employer initially chooses the qualified rehabili
tation consultant, the employee may object, select a different consultant, 
and notify the commissioner and employer in writing.270 The Minnesota 
rules allow the employee the final decision on the rehabilitation consultant; 
it is up to the commissioner to schedule an administrative conference to 
discuss the change.271 To prevent employee abuses, Minnesota allows the 
employee to choose a different qualified rehabilitation .consultant once dur
ing the first sixty days after the first personal contact between the employee 
and the original consultant, and once after that sixty day period. 212 Any 

267. fOUNDATION FOR THE ADVANCEMENT OF INDUSTRIAL RESEARCH, THE VICTIMS OF 

GOVE-RNMENT: REFORMING INDIANA'S WORKERS' COMPENSATION LAW (1986). 
268. MICH. CaMP. LAWS ANN.§ 4i8.319(1) (West Supp. 1989) (the director may take 

action if "such services are not voluntarily offeredH). 
269. /d. 
270. MINN. R. 5220.0300(2) ( 1989). 
271. /d. 
272. MINN. STAT. ANN. § 176.1 02( 4)(a) (West Supp. 1989). 
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subsequent requests must be approved by the commissioner or compensa
tion judge taking into consideration the best interests of the parties.273 

E. Agency Monitoring and Dispute Resolution 

A comprehensive vocational rehabilitation statute provides a system for 
monitoring rehabilitation and resolving disputes. In appointing an adminis
trator of vocational rehabilitation within the workers' compensation agency, 
most statutes authorize the administrator to monitor and supervise the pro
vision of vocational rehabilitation services.27

' This monitoring can be ac
complished through a variety of methods, including establishing procedures 
for · certifying providers of services and requiring status reports from the 
insurer or the provider.276 

Most program monitoring is done at the individual case level, but there 
are actually three levels of monitoring: micro-monitoring, macro-monitor· 
ing, and program-monitoring.276 States with comprehensive programs use 
micro-monitoring to check the progress of individual cases to ensure that 
statutory goals are met.277 Using computers enables the agency to deter· 
mine whether all required procedures are being followed and to take appro
priate steps with the employer /insurer if they are not. Macro-monitoring 
can be performed to detect patterns of conduct among insurers and provid
ers in terms of efficiency in handling cases, quality of services, and results 
obtained. Such monitoring may lead to making inquiries of the participants, _ 
counseling them, and setting standards for their performance. Macro-moni
toring can also include other participants in the system such as agency per· 
sonnel and administrative law judges.278 Program monitoring is essential to 
evaluate the overall workers' compensation system as well as the vocational 
rehabilitation program.279 The information gained through program moni-

• 

taring can be used to make annual reports to the legislature on how well the 
agency is performing under the statute and to make recommendations for 
improvements. The monitoring system is essential if there is to be enforce
ment of the vocational rehabilitation program and data collection for future 
studies of the system. 

273. ld. 
274. See generally OFFICE OF STATE LIAISON AND LEGISLATIVE ANALYSIS, U.S. DE

PARTMENT OF LABOR, STATE WORKERS' COMPENSATION: ADMINISTRATION PROFILES (1986) 
(hereinafter ADMINISTRATION PROFILES). 

275. See generally Comment, Vocational Rehabilitation in the Workers' Compensation 
System, 33 ARK. L. REv. 723, 731-36 ( 1980) (The comment reviews the system used in Ar
kansas and then compares proposed procedures to procedures used by a number of other 
states, including Minnesota, Florida, and New York.). . 

276. See Niss, No Litigation, supra note 197, at 5-6. 
277. /d. 
278. /d. 
279. /d. 
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Indiana's statute makes no provision for monitoring vocational rehabil
itation.280 The Workers' Compensation Board has no way to enforce the 
notice provision because the Board is not informed when the insurer sends 
notice to the Office of Vocational Rehabilitation. If the notice provision is 
not enforced, the statute is meaningless. Therefore, the Workers' Compen
sation Board must perform the function of monitoring for enforcement pur
poses. To enforce the notice provision, the Workers' Compensation Board 
must be informed when the insurer notifies the Office of Vocational Reha
bilitation of a possibly eligible inJured worker. In addition, the Workers' 
Compensation Board should require the Office of Vocational Rehabilitation 
to periodically file status reports so the board can monitor the vocational 
rehabilitation system's delivery of benefits to workers' compensation 
claimants. 

Regarding the data collection component of a ·monitoring system, the. 
Office of Vocational Rehabilitation currently has computer facilities for col ... 
lecting information on its cases.281 Conversations with local Office of Voca
tional Rehabilitation officials indicate that local offices have not received 
instructions on collecting information on their workers' compensation 
cases.282 Because the Office of Vocational Rehabilitation is collecting data 
on its other cases and has the computer capability to collect data on work
ers' compensation cases, this agency can best collect data. At present, it is 
impractical to expect the Workers' Compensation Board to collect this data 
because the Office of Vocational Rehabilitation is not reporting to the 
Workers' Compensation Board and because the Workers' Compensation 
Board does not have the computer management system necessary for such a 
task. 

The necessity of a cooperative agreement between the Workers~' Com
pensation Board and the Department of Human Services Office of Voca
tional Rehabilitation becomes apparent in discussing the need for a moni
toring system. Several states do have such agreements, which are mandated 
by statutes governing each agency.283 

In its role as a monitor, the workers' compensation agency also must 
resolve disputes that arise during all stages of the vocational rehabilitation 
process . . A key consideration in devising a system for dispute resolution is. 
avoidance of delay. Delay in resolving disputes may prevent the early inter-

280. IND. CODE ANN. §§ 22-3-12-1 to -12-5 (Burns Supp. 1989) (the statutes do not 
cover monitoring procedures). 

28.1. Conversations with officials at the local offices of Indiana's Office of Vocational 
Rehabilitation (Aug. 31, 1989 and Sept. 8, 1989). 

282. Jd. 
283. See LAws AND PROGRAMS; supra note 15; at 105-09 (chart of states that have such 

agreements and whether those agreements seem helpful)~ 
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vention that is important to the success of a rehabilitation plan.28
• Delay for 

bearings also interrupts plans in progress, increasing completion time, cost, 
and the risk of noncompletion. 

A satisfactory solution to this problem of dispute resolution may be 
hard to find. Most vocational rehabilitation units use the traditional admin
istrative law process to resolve disputes.286 Authorizing one person within 
the rehabilitation unit who is knowledgeable about vocational rehabilitation 
to resolve disputes may cause the Workers' Compensation Board to perform 
more efficiently. Even using methods of alternative dispute resolution, such 
as mediation, will not avoid delay if satisfactory results are not achieved. 

Under Indiana's current statute, it is unclear whether a Workers' 
Compensation Board hearing officer has the authority to rule on a dispute 
regarding vocational rehabilitation administered by the Office of Vocational 
Rehabilitation. Indiana's Office of Vocational Rehabilitation already has a 
dispute resolution system in place.286 If, after talking to a counselor, the 
Office of Vocational Rehabilitation client is dissatisfied, he has the option of 
seeking an informal supervisory review with the counselor's supervisor or 
proceeding immediately to the formal administrative hearing process.287 A 
client dissatisfied with the decision resulting from either process has the 
right to go to the next appellate level.288 The client may be represented by 
legal counsel at any point in the process.289 The director of the Division of 
Rehabilitation Services decides whether to adopt or review the administra
tive hearing officer's decision.290 A client dissatisfied with the director's de
cision may file a lawsuit in a county circuit or superior court.291 Some in
jured workers receiving services from the Office of Vocational 
Rehabilitation may have vocational rehabilitation disputes that also involve 
workers' compensation issues. As Indiana's statute now stands, there is no 
guidance as to how these disputes should be resolved. 292 The issue of dis
pute resolution is another topic that a cooperative agreement between the 
two agencies could address. 

284. Note, Vocational Rehabilitation for the Industrially Injured Worker, 28 U. FLA. 

L. REV. 101, 120 (1975). 

285. ADMINISTRATION PROFILES, supra note 274. 

286. OFFICE OF VOCATIONAL REHABILITATION, INDIANA DEPARTMENT OF HUMAN SER-

VICES, WHAT You SHOULD KNOW ABOUT VOCATIONAL REHABILITATION 9-13. 
287. /d. at 10. 

288. !d. at 11. 
289. Id. at 13. 
290. Id. at 12. 

291. /d. at 13. 
292. IND. CooE ANN. § 22-3-12 (West Supp. 1989) (statute is silent on method of dis

pute resolution). 
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F. Vocational Rehabilitation Benefits 

The vocational rehabilitation benefits available to injured workers typi
cally include the cost of providers' services, including any job modification, 
retraining, or educational program undertaken.~93 This benefit includes the 
cost of tuition, books, tools; and other basic materials needed to return the 
worker to employment.29

• In addition to paying the traditional vocational 
rehabilitation expenses, Minnesota and Washington also provide child care 
expenses,291 and Montana includes relocation expenses related to the job 
search.296 

Many state statutes supplement normal workers' compensation pay
ments by making maintenance payments part of vocational rehabilitation 
benefits. 297 The majority of state statutes provide that the employer is re
sponsible for maintenance in the form of board, lodging, and travel for the 
injured worker if the vocational rehabilitation program requires the worker 
to be away from home.298 Approximately twenty·one state statutes award 
the entire cost of maintenance,299 and twelve state statutes limit the amount 
of maintenance benefits.800 Some state statutes continue temporary disabil
ity workers' compensation benefits as a maintenance allowance during the 
period of vocational rehabilitation,301 while others give a range of $10 to 
$50 a week in lieu of the actual cost of board, lodging, and travel.302

· 

Providing tbe entire cost of maintenance is critical to the success of a 
vocational rehabilitation plan and to the participant's continued coopera
tion, because maintenance costs enable the claimant to bear the higher cost 
involved in rehabilitation at a location other than bome.303 

Indiana's vocational rehabilitation statute30
• states that it does not af

fect other workers' compensation benefits allowed under the act.301 Under 

293. Croft, Something More Important Than Money Vocational Rehabilitation in 
Workers' Compensation Cases, 3 ALASKA L. Rev. 49, 66 ( 1986). 

294. /d. 
295. MINN. STAT. ANN. § 176.102(9) (West Supp. 1990); WASH. Rev. CODE ANN. § 

51.32.095 (Supp. 1989). 
296. DIVISION OF WORKERS' COMPENSATION, DEPARTMENT OF LABOR & INDUSTRY-

STATE OF MONTANA, VOCATIONAL REHABILITATION PROCEDURES 6 (1987). 
297. Croft, supra note 293, at 78-79. 
298. /d. 
299. /d. at 94-124 (chart outlining the benefits of state workers' compensation 

programs). 
300. /d. 
301. /d. at 77-78. 
302. /d. at 78. 
303. 2A A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 61.20 (1989). 
304. IND. CODE ANN. § 22-3-12·5 (Burns Supp. 1989). 
305. /d. 
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this statute,_ a worker could conceivably have received the last award pay
ment and not have completed a vocational rehabilitation program. Since the 
workers' compensation system does not provide any maintenance while in
jured workers are in vocational rehabilitation programs, the injured worker 
must rely on the benefits that the Office of Vocational Rehabilitation might 
provide. The state agency will cover expenses necessary for participation in 
the vocational rehabilitation program, and expenses that an individual oth
erwise would not incur, such as board, lodging, and travel. The federal/ 
state program makes no provision for any other type of living allowance.306 

G. Time Limits on Vocational Rehabilitation Benefits 

The many services offered by vocational rehabilitation specialists re
present multiple approaches to rehabilitating the injured worker; these mul
tiple approaches in turn influence the length of the plan. In the interest of 
cost effectiveness, most states have adopted a limit on the duration of voca
tional rehabilitation benefits.307 Indeed, the amendment to Indiana's SB 402 
and SB 543 each provided a benefit limit of fifty-two weeks with a possible 
fifty-two week extension. In Florida, for example, an injured worker who is 
medically stable and ready for vocational rehabilitation, is allowed twenty
six weeks to complete a program while temporary total disability and main
tenance are being paid. An additional twenty-six weeks may be ordered if 
necessary.308 Because the majority of successful plans are completed within 
a year, 309 a limitation of twenty·six weeks with a possible extension of 
twenty-six additional weeks for good cause shown is reasonable . 

• 
306. See 29 U.S.C. § 723(5) (1985) (provides for maintenance, but no other costs); see 

supra note 281. 

307. See, e.g., FLA. STAT. ANN. § 440.49 (West Supp. 1989) (26 weeks extendable for 
another 26 weeks); GA. CODE ANN. § 34-9-~00.1 (Michie 1989) (26 weeks, may be extended 
if necessary); IowA CODE ANN.§ 85.70 (1984) (13 weeks, may be extended an additional13 
weeks); KANSAS STAT. ANN. § 44-SIOg (1986) (26 weeks, may be extended an additional 26 
weeks); Kv. REv. STAT. ANN.§ 342.710 (Baldwin 1986) (52 weeks, may be extended if neces
sary); LA. REv. STAT. ANN. § 23:1226 (West Supp. 1989) (26 weeks, may be extended an 

additional 26 weeks); Mo. ANN. CODE art. I 0 I, § 36(8) (West Supp. 1989) (24 month time 
limit); MICH. COMP. LAWS ANN. § 418.319 (West Supp. 1989) (52 weeks, may be extended 
an additional 52 weeks); MINN. STAT. ANN. § 176.101-02 (West 1986) (up to 156 weeks); 
N.M. STAT. ANN. § 52-1-50 (1987) (up to 2 years); OKLA. STAT. ANN. tit. 85, § 16 (West 
Supp. 1990) (52 weeks, may be extended an additional 52 weeks); WASH. REV. CODE ANN. § 
51.32.095 (Supp. 1989) (52 weeks, may be extended an additional 52 weeks); W. VA. CooE § 
23-4-9 ( 1985) (no specific time period); Wrs. STAT. ANN. § 102.423 (West 1988) ( 40 weeks, 
may be extended if necessary); see also UNITED STATES CHAMBER OF CoMMERCE, 1989 ANAL

YSIS OF WORKERS' CoMPENSATION LAWS (overview and comparison of state workers' compen
sation statutes). 

308. FLA. STAT. ANN. § 440.20 (West Supp. 1989). 

309. See supra note 307. 
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The national average length of rehabilitation is six to nine months.810 

State studies have shown that plan results and duration are highly interre
lated~ the shorter the plan, the more likely the employee is to return to 
work.311 Minnesota workers returning to their former jobs with their pre
injury employer typically had the shortest plans, some as short as five 
months. 812 More than sixteen months were needed to provide all the ser
vices required to return a Minnesota worker to a different job with a differ
ent employer.813 The Minnesota study found that for rehabilitation plans 
lasting more than two years, success rates plummet and costs rise 
dramatically. ai• 

The current vocational rehabilitation statute in Indiana does not im-
pose any time limits on vocational rehabilitation benefits and is not clear on 
whether maintenance or temporary total disability benefits must be paid 
during the program. Indiana policy-makers and administrators should con
sider imposing a time limit both to contain costs and to promote more sue-, 
cessful rehabilitation. 

n·. Employer-Employee Incentives, Disincentives, and Sanctions 

The greatest incentive for employers and their insurers to provide voca
tional rehabilitation is the cost savings of terminating lifetime benefits. In 
Indiana, where benefits terminate after 500 weeks,J16 the employer's incen
tive is not as great, but there are still savings to be had. Further, the em
ployer and society gain a more productive workforce by the return of em· 
ployees, and benefit because taxes do not increase to support disabled 
workers. Because of the low benefit level in Indiana, workers here have a 
strong incentive to be vocationally rehabilitated so that they can regain 
their lost earning capacity. 

Whether unintentionally or by design, certain features of vocational 
rehabilitation programs create either an incentive or disincentive for em
ployers. and employees. Typically, any provision creating an incentive for 
either the employer or the employee usually creates a disincentive for the 

310. fox & Co., REHABILITATION SERVICE IN CONNECTION WITH THE MINNESOTA 

STATE LAW ON WORKERS' COMPENSATION-CHAPTER 176, REPORT TO THE COMMITTEE ON 

LABOR-MANAGEMENT RELATIONS .QF THE MINNESOTA HOUSE OF REPRESENTATIVES 3 (1982) 
[hereinafter Fox & Co.]. 

311. ZAIDMAN & CLIFTON, supra note: 209; see also D. LANGHAM, 1986 VOCATIONAL 

REHABILITATION CosT-EFFECtiVENESS Sruov, REPORT ro THE BuREAU oF WoRKERs' DtsA

BlLITY COMPENSATION, MICHIGAN DEPT. OF LABOR 5 ( 1987) (Table H is most significant). 
312. ZAIDMAN & CLIFTON, supra note 209, at 21. 
Jl3. ld. 
314. !d. Plans lasting longer than two years had an average cost of $7,000 and usually 

·ended without the worker returning to work. 
315. IND. Coo_e ANN. § 22-3-3-8 (Burns 1986) (payment for temporary total disability). 
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other party. For example, the statutory provision reducing workers' com
pensation benefits after a rehabilitated employee returns to work can result 
in a disincentive to be rehabilitated if benefits are reduced to exactly offset 
the amount of increase in the worker's earning capacity. On the other hand, 
if an employer is forced to continue paying full workers' compensation ben
efits after an employee returns to work, the employer's incentive to finance 
vocational rehabilitation is destroyed. One solution to this problem would be 
a schedule of graduated reductions in workers' compensation benefits that 
would create an incentive for the employee to participate in vocational re
habilitation and return to work, while also providing an incentive for the 
employer to provide the vocational rehabilitation because the employer's re
sponsibility for workers' compensation benefits would decline.316 

In some vocational rehabilitation statutes, incentives for employees to 
participate in vocational rehabilitation take the form of sanctions. Many 
statutes provide that workers' compensation benefits will be reduced, for
feited, or suspended if an employee refuses to cooperate with the vocational 
rehabilitation.311 The proposed amendment to Indiana's SB 402 provided a 
sanction for an employee's "unjustifiable refusal to accept rehabilitation" in 
the form of lost or reduced compensation for each week of refusal. The 
committee that drafted the Council of State Governments' Workmen's 
Compensation and Rehabilitation Law gave the director of vocational reha
bilitation discretion to terminate workers' compensation benefits for each 
week the employee refuses to participate.318 In its comment on this provi
sion, the committee stated that the sanction is designed to encourage an 
employee to accept the benefit of vocational rehabilitation when the em
ployee's post-injury condition interferes with the employee's objective deci
sion-making. 319 

A few states sanction employers with a fine for refusing to implement a 
vocational rehabilitation plan if the plan is ultimately successful.320 In Mas
sachusetts, an insurer who refuses to provide the vocational rehabilitation 
recommended by the office of education and vocational rehabilitation is as
sessed twice the cost of the program if it successfully returns the injured 
worker to suitable employment.321 

316. See Vocational Rehabilitation, supra note 284, at 125-26. 
317. See generally OFFICE OF STATE LIAISON AND LEGISLATIVE ANALYSIS, U.S. DE

PARTMENT OF LABOR, STATE WORKERS' COMPENSATION: ADMINISTRATION PROFILES (1986) 
(This study gives general administrative information on the workers' compensation procedures 
for all 50 states and the District of Columbia.). 

318. 2 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 61.24 (1987). 
319. /d. 
320. MASS. GEN. LAWS ANN. ch. 152, § 30H (West Supp. 1986); see also Niss, No 

Litigation, supra note 197, at 18 (Maine has a new provision which requires an employer/ 
insurer to pay 180% of the cost of a successful plan.). 

321. See supra note 320. 
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I. Data Collection By the Workers' Compensation Agency 

The duties of the director of a rehabilitation unit usually include au
thorizing the collection of data. Data collection is not only necessary for 
monitoring the vocational rehabilitation program, but is also necessary for 
studying the system's efficiency and cost. For such monitoring and study 
purposes, data must be collected on program use, participants' progress, im"" 
mediate and long-term program results, and costs. 

With its limited budget and lack of equipment, the Indiana Workers' 
Compensation Board has not been able to collect significant data. The 
Workers' Compensation Board's yearly reports have consisted of one page 
of data totalling statistics such as number of reported accidents, awards, 
and disputed applications.322 

The only other data related to workers' compensation in Indiana is re
ported by the Research and Statistics Division of the state Department of 
Labor in a yearly publication entitled Characteristics of Occupational Inju
ries and Illnesses in Indiana.823 This information is based on the employer's 
first report of injury filed with the Workers' Compensation Board.324 The 
publication includes information about the nature of the injuries, the in
jured workers' profiles, and the time and place of the majority of injuri~s. 326 

This information is not helpful in projecting the number of workers who 
may be eligible for voca tiona I reba bilitation or in projecting estimated 
costs. Policy-makers cannot look to the Research and Statistics Division for 
workers' compensation data sin·ce that is not its primary function. The divi
sion is funded in part by the United States Department of Labor Bureau of 
Labor Statistics, and the division collects the types of data recommended by 
the federal agency. 826 

Because data collection for Indiana's workers' compensation system is 
virtually nonexistent, any analysis claiming to be based on Indiana statistics 
should be carefully scrutinized. The 1987 Sunset Audit of the Industrial 
Board and Workers' Compensation System recommended that the Work
ers' Compensation Board obtain a computer management system for col
lecting data.327 To permit ease in sharing data, one statewide computer sys-

322. WORKERS' COMPENSATION BOARD OF INDIANA, STATISTICAL REPORT ON WORK

ERS' COMPENSATION CLAIMS BETWEEN JULY l, 1987 AND JUNE 30, 1988 (one page report 
covering all claims for workers' compensation). 

323. 7 RESEARCH & STATISTICS DIVISION, INDIANA DEPARTMENT OF LABOR, CHARAC-

TERISTICS OF OCCUPATIONAL INJURIES AND ILLNESSES IN INDIANA, PART I ( 1988). 
324. /d. at 1. 
325. /d. at 1-2. 
326. 7 RESEARCH & STATISTICS DIVISION, supra note 323, PART II at l. 
327. See SuNSET AUDIT, supra note 8. at 92. This volume of fiscal review sets forth 

Sunset Audits of the Indiana ·Occupational Safety and Health Administration, the Occupa-
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tern would make sense. Given the current statute and the computer 
capabilities of the Workers' Compensation Board, the Office of Vocational 
Rehabilitation should collect data on the workers' compensation cases it 
services through its vocational rehabilitation program. 

J. Administrative Structure 

An effective vocational rehabilitation system must have an administra
tive structure capable of collecting data, monitoring plans, resolving dis
putes, and other vital functions. In its 1972 report, the National Commis
sion on State Workmen's Compensation Laws recommended that a 
"medical-rehabilitative division'' be established within each state's workers' 
compensation agency.328 The commission suggested that the division super
vise both physical and vocational rehabilitation services with the vocational 
rehabilitation services being delivered by the state agency administering the 
federal/state program under the Rehabilitation Act of 1973.329 Although 
rehabilitation units within workers' compensation agencies may either di
rectly provide services or refer injured workers to outside providers, most 
state rehabilitation units operate on a referral or a referral and monitoring 
basis.830 Arthur Larson and the Council of State Governments also propose 
that an administrative unit be established within the workers' compensation 
agency, and be charged with settling disputes and supervising, from the 
time of injury, the details of treatment, rehabilitation, and placement. 331 

State statutes establishing vocational rehabilitation units within their 
workers' compensation agency also provide for the appointment of an ad
ministrative director who possesse.s broad authority. For example, Minne .. 
sota's commissioner is authorized to monitor and supervise rehabilitation 
services. 332 Besides hiring personnel to staff the unit, the commissioner's au
thority includes making decisions regarding_ the approval of rehabilitation 
service providers and the method of service delivery.333 The commissioner is 
also authorized to set fees for rehabilitation services, certify service provid
ers, and sanction them~ 38

" 

tional Safety Standards Commission, the Board of Safety Review, and the Industrial Board 
and Workers' Compensation System. Each agency is viewed as to its general functions and 
characteristics. Then the audit sets forth a performance evaluation for each agency, and finally 
gives recommendations and conclusions. 

328. NATIONAL COMM'N REPORT, supra note 55, at 82; see also Householter, supra 
note 2 14, at 3. 

329. /d. 
330. See supra note 214. 
331. 2 A. LARSON, THE LAW OF WORKMEN'S COMPENSATION § 61.25 (1989). 
332. MtNN. StAT. ANN.§ 176.102(2) (West 1986 & Supp. 1989). 
333. /d. 
334. /d. 
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The model vocational rehabilitation statutes of the International Asso
ciation of Industrial Accident Boards and Commissions (IAIABC), 3311 the 
Insurance Rehabilitation Study Group,888 and the Alliance of American ln
surers337 each call for the establishment of a rehabilitation unit within the 
workers' compensation agency. Each model statute gives the administrator 
of the rehabilitation unit broad powers to accomplish the purpose of super
vising the provision of vocational rehabilitation. The administrator's powers 
and 'duties include, but are not limited to, hiring personnel for the unit, 
promulgating administrative rules, reviewing and approving rehabilitation 
plans, monitoring plan implementation and progress, resolving plan dis
putes, ordering vocational rehabilitation, and certifying providers of ser
vices.338 The Alliance of American Insurers' model statute also establishes a 
rehabilitation panel composed of the unit administrator, medical director, 
vocational rehabilitation director, doctors, and vocational specialists to pro
mulgate regulations and assure that all injured workers requiring services 
receive them. The panel is also responsible for approving and investigating 
providers of services and maintaining a provider directory.389 

Although Indiana's statute sets up a referral system, it does not pro
vide any administrative structure within the Workers' Compensation Board 
to supervise or monitor vocational rehabilitation. Governor Bayh recognized 
that careful thought must be given to the administration of Indiana's new 
vocational rehabilitation statute, and that is why he called a conference on 
September 29, 1989, to consider how to best administer Indiana's new voca
tional rehabilitation statute. Representatives from Minnesota, Ohio, and 
Georgia addressed conference participants regarding their state administra
tive structures. Minnesota's administrative structure is quite similar to that 
recommended by the IAIABC, the Insurance Rehabilitation Study Group, 
and the Alliance of American Insurers. 840 

Ohio created a rehabilitation division within the Industrial Commission 
in 1979.341 The rehabilitation division directly provides services to injured 
workers, and receives its funding from insurance premiums paid by employ
ers to the state insurance fund. 342 Before 1979, vocational rehabilitation in 

335. IAIABC, MEDICAL CARE AND REHABILITATION OF OCCUPATIONALLY DISABLED 
EMPLOYEES: MODEL PROGRAM (1977 and Addendum 1979). 

336. Insurance Rehabilitation, supra note 201. 
337. ALLIANCE OF AMERICAN INSURERS, REHABILITATION-WORKERS' COMPENSATION 

MODEL APPROACH. 
338. See supra notes 335-37. 
339. See supra note 337. 
340. MINN. STAT. ANN. § 176.102 (West 1986 & Supp. 1989). 
34 I. See supra note 217. 
342. Id. (The entire Ohio workers' compensation system is insured completely through a 

state fund, and no private insurance companies are allowed to underwrite workers' compensa
tion insurance in the state of Ohio.). 

HeinOnline --24 Val. U. L. Rev. 311 1989-1990 
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Ohio was provided exclusively by the federal/state agency.348 Because of its 
large caseload and reduction in funding, the federal/state agency was not 
able to provide timely and effective service; forming the re-habilitation divi
sion remedied this situation.3

•• Ohio's rehabilitation division is divided into 
central administration, field services, and two rehabilitation centers.3

"' Field 
services consists of five regional and seven district offices that are respo.nsi· 
ble for case management.846 These offices are staffed with rehabilitation 
nurses and counselors, job placement professionals, and· physical and medi
cal consultants.347 All vocational rehabilitation is directly provided at 
Ohio's two rehabilitation centers.348 

Georgia '-s vocational rehabilitation _statute is also administered by a re
habilitation division within the State Board of Workers' Compensation.849 

In 1984, the industrial rehabilitation specialists unit was established under 
Georgia's division of rehabilitation services, the federal/state agency.360 

The industrial rehabilitation specialists unit is a non-profit, state sponsored, 
yet self-supporting program with capabilities of providing comprehensive 
rehabilitation services to any injured worker in the state of Georgia.361 Its 
direct link with the division of rehabilitation services allows easy access to 
their services. 862 

At this point, it is hard to determine whether Indiana's state Office of 
Vocational Rehabilitation will be able to handle workers' compensation 
cases in a timely and effective manner, Although working under the current 
statute for a time may be instructive, the experience of both Ohio and 
Georgia suggests that a different method of delivering services is necessary. 
However the delivery of vocational rehabilitation services is handled, the 
necessity of a rehabilitation unit within the Workers' Compensation Board 
to perform the supervisory functions of collecting data, monitoring plans, 
resolving disputes, and coordinating rehabilitation with the balance of the 
workers' compensation system is apparent. Additionally, Arthur Larson and 
the model statutes of the IAIABC, the Council of State Governments, and 
the Alliance of American Insurers each recognize the importance of an 
agreement of cooperation between the workers' compensation agency and 

343. /d. 
344. /d. 
345. Jd. at 47. 
346. Jd. 
347. /d. 
348. Id. 
349. INDUSTRIAL R .EHABILITATION SPECIALISTS UNIT, DIVISION OF REHABILITATION 

SERVICES,. STATE OF GEORGIA'- ROOSEVELT WARM SPRINGS INSTITUTE FOR REHABILITATION, 

OVERVIEW (1989). 
350. /d. at 5. 
351. Id. 
352. Jd. 
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the federal/state vocational rehabilitation agency.363 Under Indiana's new 
vocational rehabilitation statute, such an agreement is essential. 

Also crucial to the smooth operating and continuing improvement of a 
state's vocational rehabilitation system is an advisory council made up of 
representatives of labor, management, insurers, rehabilitation specialists, 
medical specialists, scholars and consultants. Such a council should meet 
periodically and make recommendations regarding administrative rules and 
regulations and the general operating of the vocational rehabilitation sys
tem. The model statutes of the IAIABC and the Alliance of American In
surers both recommend such a council. Ohio's rehabilitation division has a 
labor-management-government advisory board and finds that it is an essen
tial tool to make the division responsive to the needs of labor, management, 
and government.86" 

Indiana's vocational rehabilitation statute does not establish an advi
sory council.366 Especially during the infancy of Indiana's vocational reha
bilitation program, an advisory council or task force would prove invaluable 
in studying other state systems and the needs of Indiana's injured workers 
to recommend the best way of administering the vocational rehabilitation of 
injured workers in Indiana. 

IX. CosT OF VocATIONAL REHABILITATION 

The goals of a state's vocational rehabilitation program largely deter
mine its cost. States that adhere to the National Commission on State 
Workmen's Compensation Laws guideline to promptly restore the injured 
worker's physical condition and earning capacity have significantly lower 
vocational rehabilitation costs than states that frequently engage in retrain
ing.366 For example, Minnesota, which follows the guideline, spends on av
erage less than $1,800 for rehabilitating the worker to return to his prior 
job with the same employer.367 To return the worker to a different job with 
a different employer, Minnesota spends on average more than $4,700.368 

353. See supra note 331; see also supra notes 335 and 337. 
3 54. See supra note 341. 
355. IND. CODE ANN. §§ 22-3-12-1 to 22-3-12-5 (Burns Supp. 1989) (no mention is 

made of an advisory council). 
356. Robertson, Minnesota's Workers' Compensation: Reform and Research, in JOHN 

BuRTON'S WORKERS' COMPENSATION MONITOR, June, 1988, at 6 (citing NATIONAL COMMIS· 
SION ON STATE WORKMEN'S COMPENSATION LAWS, REPORT OF THE NATIONAL COMMISSION 
ON STATE WORKMEN'S COMPENSATION LAWS 15 (1972)) . 

357. ZAIDMAN & CLIFTON, supra note 209 at 21. 
358. /d. See also LANGHAM supra note 311. This study was delivered to the Michigan 

Bureau of Workers' Disability Compensation. The study showed that the cost of rehabilitating 
an employee to return to his prior job with the same employer was averaged at $1,762.00. 
Rehabilitating an employee who returned to work with a new employer, however, cost an aver-
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Even though Minnesota's vocational rehabilitation program is one of the 
most progressive, vocational rehabilitation accounts for less than 5% of the 
state's total workers' compensation costS.869 The author of one Minnesota 
study commented that, "[i]n comparison to the medical and weekly benefit 
payments, the expense of rehabilitation seems almost inconsequential. " 360 

Moreover, the cost of vocational rehabilitation may be recovered after the 
employee is on the job for only a short time. For instance, in Michigan, 
vocational rehabilitation costs are recovered after a worker has been back 
on the job for only 24.5 weeks.361 

. 

The level of communication between parties and the operating rules of 
a state's vocational rehabilitation system can either help to contain costs or 
contribute to increased costs. Poor employer-employee relationships, em
ployees misunderstanding their responsibilities, and employees' dependence 
on attorneys can all work to increase the costs of vocational rehabilita
tion.362 In addition, if the rules allow the employee to switch providers after 
one provider has completed substantial work, costs increase dramatically. 363 

In determining the cost of a vocational rehabilitation system, two ele
ments must be considered: the direct program cost and the indemnity at
tributable to vocational rehabilitation.364 The direct program costs consist 
of provider billings for counseling, evaluation, placement, and other ser
vices, plus third-party billings from schools or training centers related to 
tuition, books, tools, transportation, and room and board. A sometimes 
overlooked cost of vocational rehabilitation is the indemnity in the form of 
workers' compensation benefits paid to the employee while the employee is 
in vocational rehabilitation rather than in the workforce. Only the indem
nity paid while the injured worker is physically able to work but is still in 
vocational rehabilitation should be added to the cost. This is because in
demnity would be paid while the injured worker was unable to work, re
gardless of the worker's participation in vocational rehabilitation. This in
demnity figure must be estimated because there is no way to know if or 
when the injured worker would have returned to work and what the 
worker's wage levels would have been. 

Results of other state cost-effectiveness studies may look tempting 

age of $3,491.00. 
359. Robertson, supra note 356, at 6. 
360. See Fox & Co.~ supra note 310, at 17. 
361. Langham, supra note 311, at 9. 
362. Fox & Co., supra note 31 0~ at 19. 
363. ZAIDMAN & CLIFTON, supra note 209, at 27 (The report states that when more 

than one qualified rehabilitation consultant is involved, the average cost is nearly doubled from 
$2,800 to $5,400.). 

364. Workers~ Compensation Research Institute, Vocational Rehabilitation in Florida 
Workers' Compensation, in 4 WCRI RESEARCH BRIEF (Jan. 1988). 

• 
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when trying to project costs for Indiana. However, a note of caution must 
be sounded about interstate cost comparisons. First, any cost analysis must 
be examined for what types of items are included. For instance, some state 
figures on rehabilitation include medical costs.866 Second, the data on which 
each state's studies are based may vary because of different regulations, 
reporting requirements, and administrative approaches. Most important, 
costs depend on each state's demographics, vocational rehabilitation goals, 
method for entry into the system, types of services offered, and schedule of 
workers' compensation benefits. Because each state's costs depend on that 
state's unique characteristiCs, other state studies are of limited value in de
termining what the cost of vocational rehabilitation might be in Indiana. 

Under Indiana's current vocational rehabilitation scheme, the state Of
fice of Vocational Rehabilitation will be responsible for the costs of rehabil
itating injured workers.~"• Testimony before the Subcommittee on Voca
tional Rehabilitation indicated that the cost of rehabilita,ing a workers' 
compensation recipient is $4,786.367 Those costs are ultimately borne by 
Indiana taxpayers. Cost is an important issue whether it is the responsibility 
of the taxpayers or the employer. Under a system of employer responsibil
ity, there may be greater pressure for cost containment because employers 
would probably monitor the system more closely than would taxpayers. 

As mentioned earlier ;368 Indiana lacks sufficient data for projecting vo
cational rehabilitation costs. Only if meaningful data is collected by either 
the Workers' Compensation Board or the Indiana Office of Vocational Re
habilitation will the state be able to conduct a cost-effectiveness study after 
a vocational rehabilitation system is implemented. Further, the system will 
have to be in place for at least two years before a cost-effectiveness study 
can be done, so that there will have been enough time for cases to progress 
through the system. 

Although vocational rehabilitation can save costs in the workers' com
pensation system, that should not be a requirement for a vocational rehabil
itation program .. Vocational rehabilitation is an additional cost, and it 
should be. Vocational rehabilitation is justified not because it .is a cost-cut
ter, but because workers are valuable human beings with skills worth 
ret.aining. 

365. Robertson, supra note 356 at 6. 
366. IND. CooE ANN. § 22-3-12-4 (c) (West Supp. 1989). The statute states the Office 

of Vocational Rehabilitation "shall" implement a rehabilitation plan. Since the statute does 
not provide for outside support, the state must support the program. 

367. Vocational Rehabilitation Subcommittee. Interim Study Committee on Insurance 
Issues. Indiana House of Representatives, Minutes of Sept. 20, 1988 (testimony of Mr. Barry 
Chambers, Director of the Office of Vocational Rehabilitation). 

368. See supra notes 322·27 and accompanying text. 
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X. CONCLUSION 

Vocational rehabilitation should be part of a comprehensive workers' 
compensation system that not only returns the worker to optimum physical 
health, but helps the worker regain lost earning capacity and regain produc
tive status. In enacting its vocational rehabilitation statute, Indiana has rec
ognized the need to vocationally rehabilitate its injured workers. However, 
returning injured workers to "useful emplo}'ment" must be further defined, 
since the concept of "useful employment" forms the basis for key policy 

. . 

decisions on eligibility, services offered, and program administration. 

At present the vocational rehabilitation of Indiana's injured workers is 
handled by the state Office of Vocational Rehabilitation. Thus, an implicit 
decision has been made that vocational rehabilitation should be taxpayer 
supported, not employer supported, and that all rehabilitative services are 
to be provided through the state Office of Vocational Rehabilitation. How
ever, the goals of Indiana's Workers' Compensation Board and the state 
Office of Vocational Rehabilitation differ. A cooperative inter·agency agree
ment should be developed that defines the goals and rules to be followed in 
workers' compensation cases. 

In issuing his call for a conference on vocational rehabilitation, Gover
nor Bayh has question~d whether a taxpayer supported system is best. The 
Governor has also recognized the need for Indiana to decide on an adminis
trative structure to supervise vocational rehabilitation, monitor plans, col
lect data, and resolve disputes. Governor Bayh called on representatives 
from Minnesota, Georgia, and Ohio to describe the administrative struc
tures of their states at the conference. As Indiana's statute stands there is 
no monitoring of vocational rehabilitation services, and therefore no method 
of enforcing the notice provision. Also, no guidance is provided on resolving 
disputes arising under vocational rehabilitation. Further, the statute lacks a 
mandate to collect data, which is necessary to study the cost and efficiency 
of the system .. 

States that have brought about effective reform in their vocational re
habilitation systems have done so by conducting thorough research, educat
ing both the public and the legislature, maintaining a continuous dialogue 
among interested parties, and by establishing policy before legislative draft
ing begins and before public positions are taken by interested parties. A 
governor's task force, composed of representatives of management, labor, 
insurers, public and private providers of services, the administering agency, 
along with ·scholars and consultants, is the best vehicle to accomplish these 
tasks. Governor Bayh's conference on vocational rehabilitation was the first 
step in providing an educational forum and in opening a dialogue among 
interested parties. The survey taken at Governor Bayh's conference indi
cates that the majority of conference attendees think that a thorough study 
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needs to be undertaken before choosing an administrative structure for 
Indiana. 

Through a task force, Indiana will be able to· study and learn from the 
experienc~s of other states. Since Indiana will be starting with a virtual 
clean slate and will have the advantage of learning from other states' suc
cesses and failures, Indiana has the opportunity to establish a vocational 
rehabilitation program for its injured workers that other states will emulate. 
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