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WORLD LAW
Harold |. Berman*

In the twentieth century, for the first time in the history of
the human race, most of the peoples of the world have been
brought into more or less continual relations with each other.
We speak without hesitation of a world economy, a world tech-
nology, world-wide communications, world organizations, world
science, world literature, world scholarship, world travel, world
sports. We speak almost as confidently of an emerging world
society, despite the forces of ethnic and territorial disintegration
that threaten it. May we not speak also of world law?

The term “world law” will, I believe, become more and more
widely used as humanity moves into a new century and a new
millennium. It will embrace, but not replace, both the term “in-
ternational law,” introduced by Jeremy Bentham in 1789, and
the term “transnational law,” introduced by Philip Jessup in
1956. Eventual acceptance of the term “world law” will reflect as
deep a conceptual change as that which occurred when the term
“international law” replaced the older term “law of nations” (jus
gentium).

In inventing the term “international law,” Bentham con-
tended that “law of nations” was objectionable because it com-
bined three mutually contradictory elements: (1) natural law,
defined as a system of rules derived from natural reason and
common to all civilized peoples, which Bentham said was not law
at all;* (2) rules of mercantile and maritime law concerning pri-
vate transactions that cross national boundaries, which Bentham
said are governed by the applicable municipal law of one or an-
other sovereign state; and (3) “the mutual transactions between
sovereigns as such,” which alone, in Bentham’s view, could be
called both “inter-national” and “law.”® As late as 1831, Ben-
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1. See Mark W. Janis, Jeremy Bentham and the Fashioning of ‘International Law’, 78 Am.
J. INT'L L. 405 (1984). Bentham took his definition of the law of nations and of natural
law from Blackstone, under whom he had studied and against whom he railed ever
after. On Blackstone’s definition, see id. at 406-07.

2. JerEMy BENTHAM, AN INTRODUCTION TO THE PRINCIPLES OF MORALS AND LEGISLA-
TION 296 (Burns & Hart eds., 1970). Bentham states: “The word international, it must
be acknowledged, is a new one . . ..” He adds, however, that D’Aguesseau (1668-1751)

1617



1618 FORDHAM INTERNATIONAL LAW JOURNAL [Vol.18:1617

tham’s neologism was called “a frightfully barbarous title” and “a.
vile pollution;”® yet it had already been widely adopted,* and in
time the positivist theory of international law which it reflected
also came largely to prevail.®

In the latter half of the twentieth century, the “frightfully
barbarous title” has been stretched to cover matters that hardly
fit within Bentham’s nationalist concept. Especially after World
War II, scholars began to look for new names to designate areas
of law that transcend “mutual transactions between sovereigns as
such.” One such name was “United Nations law” or, more
broadly, “the law of world organizations.” Another was “the law
of human rights.” The most ambitious effort to find a name that
would correspond to the realities of a new world order, however,
was Jessup s proposal to replace the term “international law” by
the term “transnational law.” “The term ‘international’ is mis-
leading,” Jessup wrote, “since it suggests that one is concerned
only with the relations of one nation (or state) to other nations
(or states).”® A term is needed, he said to identify “the law appli-
cable to the complex interrelated world community which may
be described as beginning with the individual and reaching up
to the so-called ‘famlly of nations’ or ‘society of states.” ”7 “[T]he
word ‘international’ is inadequate to describe the problem .
the term ‘international law’ will not do.”® “[I] shall use, instead
of ‘international law,’ the term ‘transnational law’ to include all
law which regulates actions or events that transcend national
frontiers. Both public and private international law are in-

had previously stated that “what is commonly called droit des gens ought rather to be
termed droit entre les gens.” Id. at 293-94; see Janis, supra note 1, at 408-09. Janis also
quotes D’Aguesseau’s statement that jus gentium would be rendered more appropriately
as jus inter gentes. Id. at 409, n.27.

3. Thomas Jefferson Hogg, An Introductory Lecture on the Study of the Civil Law, in
THE GLADSOME LIGHT OF JURISPRUDENCE: LEARNING THE Law IN ENGLAND AND THE
UNITED STATES IN THE EIGHTEENTH AND NINETEENTH CENTURIES 115 (Michael H. Hoe-
flich ed., 1988).

4, “Even in his lifetime, Bentham saw the success of his new term. Not only in
English, but in other languages (e.g., droit international, internationales Recht, derecho inter-
nacional, internationaal recht), Bentham’s concept caught hold. The older notion, the
‘law of nations,’ where it is still used, is commonly thought to be fungible with ‘interna-
tional law.’ ” Janis, supra note 1, at 415.

5. See Francis A. BovLE, WORLD PoLitics AND INTERNATIONAL Law 18 (1985),

“[IInternational legal positivism . . . still dominates the profession . ..." Id.
6. PaiLip C. JEssup, TRANSNATIONAL Law 1 (1956).
7. Id.

8. Id
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cluded, as are other rules which do not wholly fit into such stan-
dard categories.”

The breadth of Jessup’s definition is counteracted to a cer-
tain extent by the word “transnational,” which takes the national
state as the basic point of reference. When Jessup himself gave
examples of matters that would be covered by “transnational”
law, they were usually problems that ultimately involved “mutual
transactions between sovereigns as such.” Indeed, the word
“transnational” refers back to the era of sovereign national states
and indicates that it is to be transcended. It does not, however,
give a new name to the new era that all humanity has entered.
The right name for the new era, I submit, is “emerging world
society,” and the right name for the law by which it is governed is
“world law.”*°

World law is, in part, the law of the world economy. The
world economy is not only a “transnational” economy; that is, it
does not consist only of “foreign” trade, “foreign” investment,
“foreign” exchange transactions, and other types of activity car-
ried on across national boundaries. It consists also of certain
types of activities carried on within a given national state by citi-
zens of that state. Certain types of trade, investment, and finan-
cial transactions carried on, for example, between U.S. business
firms in New York and California may constitute an integral part
of world trade, world investment, and world finance. We live not
only in an “international” economy but also in a “world” of inter-
dependent domestic economies. Moreover, the law that governs
economic transactions between business firms in New York and
California may be New York law or California law or U.S. federal
law, but it may also be world law. If, for example, goods are
shipped from California to New York by vessel via the Panama

9. Id. at 2.

10. An important and widely used course-book entitled Transnational Legal Problems
identifies as “transnational” the ways in which a nation reacts to such problems as trade
and monetary flows, how it controls immigration or regulates foreign conduct threaten-
ing its interests, and, in general, the ways in which its domestic policies “necessarily
affects other countries and their nationals.,” “[S]uch expression of an international
legal system can be viewed as having a transnational character. Together with public
international law and with regulation by international organizations, such phases of
international law form a . . . complex to which this book refers as . . . ‘transnational
law’.” HEeNRY J. STEINER, DETLEV F. Vacts & HaroLD HONGJU KOH, TRANSNATIONAL
LEGAL PROBLEMS: MATERIALS AND TEXTs iii-iv (4th ed. 1994). Although this definition
comes fairly close to what I call world law, nevertheless, “transnational” topics are usu-
ally treated by the authors in the context of their significance for inter-state relations.
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Canal, the ocean bill of lading will normally have the same legal
character as an ocean bill of lading used in an export-import
transaction between enterprises in any two countries in the
world: it will constitute (a) the carrier’s receipt for the goods,
(b) evidence of the contract of carriage, and (c) a document of
title. If payment for the goods (whether shipped by vessel, by
rail, or by air) is by letter of credit, such credit will normally be
subject to the same rules as those that govern letter-ofcredit
transactions throughout the world. The exporters and import-
ers of the world, the shipowners of the world, the bankers of the
world, the marine insurance underwriters of the world, and
others associated with them, including their lawyers, form a
world community that, over the centuries, has made, and contin-
ues to make, the law by which their various types of transactions
are governed.!' And many parts of that law may be applicable to
domestic commercial transactions as well. Formally, the law ap-
plicable to a commercial transaction may be municipal law, but
the municipal court will enforce the contract terms, and in cer-
tain types of transactions those terms are the customary terms
used in world trade and, in that sense, constitute world law.
The law of world trade is, of course, regulated in part by
international conventions as well as by the laws of national states.
So far as its strictly commercial aspects are concerned, however,
its primary source is in the patterns and norms of behavior of
those who engage in it. Blackstone and his predecessors prop-
erly called it jus gentium, having in mind the older meaning of
that term, “the law of peoples,” applicable everywhere. It may
also be called “transnational law,” but that name does not sug-
gest its universality, that is, it applicability to economic actors in
carrying out certain types of domestic as well as foreign activities.
The law of transfer of goods is, of course, only one part of
world economic law. The law governing transfer of currencies
and related financial transactions is another. The law governing
direct foreign investment is a third. International law and na-
tional law play a greater role in the regulation of foreign ex-
change transactions and direct foreign investment than in the

11. See Harold J. Berman, The Law of International Commercial Transactions (Lex Mer-
catoria), 2 EmoRry J. INT'L Disp. ResoL. 235 (1988); Harold J. Berman & Felix J. Dasser,
The ‘New’ Law Merchant and the ‘Old’: Sources, Content and Legitimacy, in LEX MERCATORIA
AND ARBITRATION — A DiscussioN OF THE NEw Law MERCHANT 21-36 (Thomas E.
Carbonneau ed., 1990).
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regulation of world trade transactions. Yet a customary world
law based on the contract practices of economic actors plays an
important role even with respect to money and investment. In
addition, parallel developments in the national legislation of dif-
ferent countries as well as the adoption of international agree-
ments have made substantial contributions to world law in those
areas, as they have also in the area of transfer of goods. When
one speaks of world law, therefore;, one must include within it
not only world customary law, in the sense indicated above, but
also international law in Bentham’s sense and transnational law
in Jessup’s sense.

In addition to the world communities of persons engaged in
world trade, finance, investment, and other economic activities,
there are many other types of world communities, including
those represented by some thousands of voluntary not-for-profit
non-governmental world organizations, with members from
many different countries. These include organizations engaged
in the world-wide advancement of medicine and health, of
human rights, of natural and social sciences, of engineering,
travel, civil and political rights, charity and relief, environmental
protection, world peace, international law, sports and leisure,
and a large number of other activities.’? The interests that these
associations represent constitute a vast infrastructure of world in-
tercourse, involving patterns and norms of behavior that give
rise to universally recognized rights and duties. It is not mere
coincidence that the rules of air traffic control, to take one ex-
ample, are identical at every major airport in the world.

That humankind, in the aftermath of two world wars, has
reached a turning point in its history, that the world has entered
a new era of global interdependence, that all inhabitants of
Planet Earth share a common destiny, is a historical fact, a polit-
ical fact, an economic fact, a sociological fact, that has finally
penetrated the consciousness of most of the earth’s inhabitants.
It has had a harder time penetrating legal scholarship or the
curriculum of our law schools. We are still stuck with a separa-

12. See John Boli & George M. Thomas, Organizing the World Polity: INGOs
Since 1875 (Feb. 1995) (paper presented at annual meeting of International Studies
Association, Chicago, on file with Author), analyzing data of over 6000 “INGOs” (inter-
national non-governmental organizations) founded between 1920 and 1988, contained
in the 1985 and 1988 issues of the Yearbook of International Organizations of the
Union of International Associations.
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tion of international law from comparative law and of both of
these from the customary law of communities that transcend na-
tional boundaries. '

The Benthamite concept that only sovereign states make
law, and that consequently international law is made only by
agreements between or among sovereign states, eliminated from
the traditional sources of the law of nations both the common
features of the various legal systems of the civilized world, previ-
ously characterized as natural law, and mercantile and maritime
law, which were examples of the customary law of transnational
communities whose members were typically citizens of more
than one state. Let us leave the definition of international law as
it is, but let us find a new name that will once again combine
inter-state law with the common law of humanity, on the one
hand, and the customary law of various world communities, on
the other. We speak of a world economy, not only an interna-
tional economy or even a transnational economy; its constituents
are not only states but also, and primarily, economic enterprises.
Similarly we will come, I believe, perhaps even before the twenty-
first century, to speak of world law.
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