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STATE OF NEW YORK
COMMISSION ON GOVERNMENT INTEGRITY

In the Matter of

A Public Hearing conducted in furtherance of an
investigation pursuant to Executive Order of the
Governor with regard to conflicts of interest in
local government.

Justice Building, Courtroom #1
Empire State Plaza

Albany, New York

Monday, June 26, 1989

- The above entitled matter came on before the
Commission comnencing at 9:00 a.m.

BEFORE: JOHN D. FEBERICK, Chairman
RICHARD D, EMERY, Commissioner
JAMES L. MAGAVERN, Commissioner
BERNARD S. MEYER, Commissioner

APPEARANCES: KIM E. GREENE, ESQ.
Deputy Counsel
Commission on Government Integrity
330 Broadway .
Albany, New York 12207

THOMAS A. McSHANE, ESQ.
Staff Counsel

Two World Trade Center:
New York, New York 10047

REPORTED 8Y: BETH S. GOLDHMAN, RPR
K Certified Shorthand Reporter
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(INTRODUCTION)

PROCEEDTINGS

CHAIRMAN FEERICK: This hearing is now
in session. I wouid like to note for the record
the presence to my.far left of Commissioner
Richard Emery, to my immediate left, James
Magavern, to my immediate right, Commissioner
Judge Meyer; to his right, special counsel
Thomas Schwarz, to his right Executive Director

-

of the Commission Peter Bienstock, and to Eis
right Deputy Counsel Kim Greene.

I have a brief statement to read at
the outset of this hearing following which‘we
will proceed to the examination of witnesses.

The Commission on Government Integrity
was created by Executive Order of the Governor
with approval of the Legislature on April 21,
1987. The’Commission is directed by the
eXécutive order to investigate weaknesses in
laws and procedures that creaté the potential
for corruption and create the appearance of
impropriety in state and local government and to
make recommendations for improvement in those
laws.

More specifically, the Commission was

S8eth S. Goldman, CSR, RPR
(518)438-6772
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(INTRODUCTION)
directed to investigate whether the laws
prohibiting conflicts of interest and providing
for disclosure of potential conflicts are strong
enough to assure tﬁe highest ethical standards
in local government and to maintain the public's
faith that government business is conducted
without favoritism, undue influence or abuse of
official position.,

Since its inception, the Commission
has been working to dgvelop é new ethics law
governing the conduct of municipal public
officials and employees. We have proposed a
code that provides for more stringent
prohibitions against actions by municipal public
officials that give rise to conflicts of
interest. Under our proposed law a municipal
official would be required to abstain fron
taking an action on any transaction with or
matter before the municipality.that would
personally benefit the official. Disclosure of
the official's interest would also be requiied.

As part of its inguiry into the
efficacy of the ethics laws governing

municipalities and its work to develop this new

Beth 8, Goldman, CSR, RPR
(518) 439-6772
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(INTRODUCTION)
code, the Commission commenced an investigation
last year into the operation of the government
of the City of Albany. In particular, the
Commission has exaﬁined the issues that arise
when a public official, in this case Mayor
Thomas M. Whalen, III is involved in a law firm
that represents clients and business dealings
with the city.
Today, we will examine through

testimony and documents some of the official

. actions taken by the Mayor with respect to his
law clients. We will also examine some of the
issues or conflicts engendered by the city's use
of not~for-profit corporations, public benefit
corporations, and public authorities to carry
out city business and award state and federal
funds to private entities. .These quasi-
gd&ernmental entities which were directed and
staffed by Mayoral appointees and associates are
exempt from the Freedom of Information Law, and
the Open Meetings Law, as well as the conflict
of interest prohibitions contained in the
current General Municipal Law. In drafting its

proposed municipal ethics law, the

Beth S. Goldman, CSR, RPR
(518)439-6772
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(INTRODUCTION)
1 Commission deferred decision pending the
2 conclusion of certain investigations, including
3 the one in Albany, on whether to recommend that
4 coverage be extendéd to these entities.
5 I want to emphasize that it is not the
6 Commission's function to uncover evidence of
7 criminality or other wrongdoing. That is the
8 job of prosecutcrs.. In fact, some of the events
9 we have investigated in Albany have already been
‘10 the subject of a criminal investigation that
11 ~ - . :resulted in the conclusion that criminal laws
12| - were not broken. However, the Commission's
13 -+ -—investigations are guided by the principle that
14 : public servants are properly held to a higher
15 standard. And it is the Commission's legal
16 mandate to investigate conduct which may be
17 entirely permissible under current law, but may
18 fail to reach those higher standards and which
19 may illustrate the need for leéislative reform.
20 With the exception of Mayor Whalen,
21 all witness who will testify have been served
22 with a subpoena by the Commission. All of the
- 23 witnesses who testify and all persons who are
[;J‘s 24 mentioned during the testimony oé any witness

Beth 8. Goldman, CSR, RPR
(518) 439~-677
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( INTRODUCTION)
1 have certain rights under the New York Civil
2 Rights Law Section 73. For example, a witness
3 has the right at the conclusion of his or her
4 testimony, to file‘a brief sworn statement for
5 incorporation into the record of the hearing.
6 Any person whose name is mentioned or who is
7 specifically identified during the testimony of
8 another and who believes that he or she has been
9 adversely affected by the testimony has the
10 right to likewise submit a sworn written
11 - ... . statement for incorporation into the record of .
12 this hearing. ‘Witnesses may be accompanied by
13 : © .counsel, and counsel may advise the witness of
14 his or her rights, as long as there is no
15 obstruction or interference with the ordinary
16 conduct of this hearing. Counsel may submit
17 proposed questions to be asked of a witness, and
18 thé Commissioners shall ask any such questions
19 they deem appropriate.
20 The Commission calls as its first
21 witness Mr. Jack Fox.
22 JOHN FOX,
- 23 called herein as a witness before the
k[;J ‘54 Commission, and being duly sworn by the

Beth S. Goldman, CSR, RPR
(518)439~6772
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(FOX, JOHN - FOR THE COMMISSION)
1 Chairman, testified as follows:
2 CHAIRMAN FEERICK: Please be seated.
3 We recognize Commission Deputy Counsel Kim
4 ' Greene. |
5 MS. GREENE: Thank you, Mr. Chairman.
6 EXAMINATION BY MS. GREENE:
7 Q Good morning Mr. Fox. Are you ready to
8| begin?
9 A Yes, I anme.
10 0 Mr. Fox, could you tell me what is your
-~11| . - occupation?
12 o - A I am a staff investigator with the.
13| - . . Commission on Government Integrity.
14 'Q What was your pfior occupation?
15 A I was an investigator with the state police
16 ~ for twenty-one years.
17 . Q What were your duties and responsibilities
18 with the state police?
19 A I conducted all aspects of felony
20 investigations.
21 Q And as an investigator for the Commission
22 on Government Integrity, did Qou participate in the
. 23 investigation concerning the City of A}bany?
[;3 24 A Yes, I did. ks was the lead.investigator.

Beth S. Goldman, CSR, RPR
(518) 439-6772
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(FOX,> JOHN - FOR THE COMMISSION)

I interviewed witnesses, collected and reviewediand
analyzed documents provided by the City of Albany and
other sources., I also assisted the Commission
attorneys in all stagesbof the investigation.

Q Mr. Fox, if I could ask you to keep your

voice up a little, please.

A Certainly.

Q Thank you., When did thg\investigatiop
begin?

A The investigation began in January of 1988.

Q And how did the Commission gather

information in the course of the investigation?

A . We conducted informal interviews, and
analyzed records and documents supplied by the City
of Albany and other sources. Subsequent to that, the
staff attorneys took sworn private testimony from the

witnesses.

Q And what was the focus of the Commission's
investigation?
A The investigation examined the dual role of

Mayor Whalen as a public officer and attorney in
private practice.
Q And what period of time did the

investigation cover?

8eth S. Goldman, CSR, RPR
(518) 439-6772
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(FOX, JOHN - FOR THE COMMISSION)
1 A 1582 to Harch 1988.
2 Q Did Mayor Whalen hold public office in
3 19827
4 A Yes, he did.
5 Q And what office did he hold?
6 A He was President of the Common Council, I
7 believe.
8 Q And did he subsequently become Mayor of the
9 City of Albany?
10 A Yes, in 1983 upon the death of Mayor
11| . . Corning. - |
Eg} 12| - Q- Was thé Mayor affiliated with the law firm
13| . of Cooper, Erving & Savage in 19827
14 A Yes. He was a partner in the firm, and
15 also a partner in the successor firm until -- 1988, I
16 believe it was, when he resigned from the £f£irm, March
17 of 1988.
18 Q" Okay. If I could remind you again just to
19 keep your voice up.
20 a I'm sorry.
21 Q Had Mayor Whalen held public office prior
22 to '827
- 23 A Yes. In 1969 he was elected-city court
[;J 24 judge for a six-year term.

Beth S. Goldman, CSR, RPR
(518) 439~6772
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10
(FOX, JOHN - FOR THE COMMISSION)

MS. GREENE: My. Chairman, for the
recoxd, I would like to identify the chart that
is Exhibit 1. And it is here to my right. The
chart lists municipal entities on which Mayor
Whalen holds or has held a position and has
appointment powers with respect to each of these
entities. The sources of the information
contained on the chart is legal research by the
staff of the Commission. On testimony before
the Commission, we will be hearing testimony
throughout the day that relates to this chart.
"And it is reproduced again as Exhibit 1.

'Q .. Mr. Fox, I would now like to ask you to
look at Commission Exhibit 2, and would you please
identify this for me.

A Exhibit 2, which is on the easel to my
right in front of me, is a chart to describe tﬂe
exampléé of instances where the Mayo;‘s law practice
and his public position intersected.

Q I would like at this time to discuss in
succession each of these examplse listed on the chart
beginning with the first one. The first one is the
bond issue by the Albany IDA for the bgnefit of First

Realty of Albany in 1982. Could you explain the K

Beth S, Goldman, CSR, RPR
{518) 439-6772
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(FOX, JOHN -~ FOR THE COMMISSION)

significance of this event?

A Yes. First Realty received an IDA bond
issue. It was represented at that time by a former
partner of Mayor Whalen, Mr. brislane.

Q pid Mr., Drislane serve as counsel to the
company before the agency?

A He did.

Q And did your investigation determine
whether Mayor Whalen took official acts on this bond
iséue?

A Yes. He cast a vote in favor of the

.project and took other official acts concerning it.

"Q . ..And what was his position on the IDA at
that time?

A He was Vice-Chairman and a voting member.

Q Wés the law firm paid a fee for the work?

A Yes, it was.

Q" And how much was that fee?

A $5,150. |

Q Did Mr. Whalen share in that fee?

A Our investigation revealed that the

partners shared in all of the fees with the executor

and guardian fees paid into the firm.

Q

I would iﬁke to move to the second item on

B8eth 8. Goldman, CSR, RPR
(518) 439~6772
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(E’OXV,‘ JOHN - FOR THE COMMISSION)
the chart and address your attention to the Albany
Local Development Corporation. Can you tell me what
this corporation is?
A The Albany Loéal Development Corporation is
a private not-for-profit corporation established by
the city. It distributes the funds supplied by state
and federal housing development and industrial
development grants. _ —
Q Have those funds been granted officially to
the City of Albany?
oA D T Yes.
-Q - And who is the staff; who comprises the
staff of ‘the ‘Albany Local Development Corporation?
A Let's see. I want to refer to my notes.

It was staffed by city employees.

Q Where are the offices located?
A They occupy city office ‘space.
o} Did your investigation reveal what the

total assets of the corporation are?
A In 1988 an annual report of the corporation

indicates assets of twenty-five million dollars.

Q And what is the structure of the
corporation?
A The corporation is run by a board of

Beth S. Goldman, CSR, RPR
(518) 439-6772
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(FOX, JOHN - FOR THE COMMISSION)

directors,

Q Does the corporation also have members?

A It does, approximately fifty.

Q What role do ihe members play?

A According to the by-laws the members elect

the directors of the corporation.

0 Did your investigation disclose how the
voting members have been selected since 19832

A A review of the minutes and other documents
from the city, four voting members have been added to
it since 1983, Their names are Harold Joyce, Marvin

Alphonso, James DiNapoli and Raymond Kinley, Jr.

Private testimony to the Commission from Charles

Newland indicated that Mayor Whalen selected each of
these.
Q Do the directors receive any compensation,

to your knowledge?

A They receive §$225 per meeting.
Q How do you know that?
A From the financial records of the

corporation.
Q On average, how many board meetings are
held each year?

A Eleven.,.

Beth S, Goldman, CSR, RPR
{518)4395~-6772
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(FOX, JOHN - FOR THE COMMISSION)

Q Did Mr. Whalen represent any clients from
the Albany Local Development Corporation?

A Yes, he did.

Q And could you‘tell me the names of the
clients, please.

A Iﬁ 1983 he represented Neenan's Garage,

which was for the purpose of a low interest mortgage.

'Q Is this matter reflected on the Commission
charﬁ?
A Yes, on line two.
- Q . Did Mayor Whalen receive 'a fee for this
representation?
A, -Two hundred dollars.
0 What was his role with respect to the

Albany Local Development Corporation at that time?

A He was a member of the corporation.

Q And 4id he also hold public office?

A Yes. He was President of Fhe Common
Council.

Q I would like to move now to the third item

on the chart. And first, I would like to ask you to
look at Commission Exhibit 3. Can you identify this
document for me?

A Exhibit 3 1is a license agreement between

Beth S. Goldman, CSR, RPR
{518) 439~6772
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(FO¥, JOHN -~ FOR THE COMMISSION)
Phillip C. Curley and the City of Albany. It is an
agreement to operate a restaurant known as the Tap

Room, which is located on the Albany municipal golf

course.
Q By whom was this agreement executed?

A It was executed by Thomas M. Whalen, III
the ﬁayor and Phillip C. Curley.

Q When was it executea?

A October 31, 1983,

Q Do you know whether the law firm played a

‘rolein .this matter?

A ¥es. Mayor Whalen‘®s law partner Michael

Kornstein represented Mr. Curley to obtain that .

liquor license for the Tap Room.

Q Did the firm secure the liquor license for
Mr. Curley?

A Yes, it did.

Q" Did Thomas take official action on this
matter after Mr. Curley retained thé Mayor's law
firm, to your knowedge?

A Yes. From the information provided to us,
he set the terms and signed the agreement.

Q And did Mr. Kornstein have dgalings with

the ‘City of Albany on behalf of Mr. Curley in

Beth 5. Goldman, CSR, RPR
(518) 439-6772
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(FOX,\JOHN - FOR THE COMMISSION)
connection with this matterx?
A Yes. He dealt with Corporation Counsel to
work out the agreement, the licensing agreement.
Q And when you réfer to a licensing
agreement, you are referring to the license to

operate the concession at the tavern; is that

correct?
A Yes.,
Q I would now like to move to Exhibit 4, I

would like to ask you to identify this document for

. me.

A" Exhibit 4 is page 1465 dated October 19,

©.1983 of the Albany City Record.

Q And what does the resolution on that page
provide, Mr. Fox? “

A "Resolved, that the Mayor of the Ciﬁy of
Albany be, and he hereby is, authorized and empowered
to entéi into an agreement with Phillip C. Curley to
maintain the food, liquor and bar facilities located
in and on the Albany municipal golf course.

Q Does the resolution specify the terms or
conditions of the agreement such as the amount of
rent to be paid to the city?

A No.

B8eth S. Goldman, CSR, RPR
(518) 439~-6772
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(FOX, JOHN - FOR THE COMMISSION)

Q I would like to move now to Exhibit 5,
please. Can you identify this exhibit for me?

A Exhibit 5 is a memorandum from Paul
Collins, the Deputy Coréoration Counsel to Mayor

Whalen dated October 18, 1983, the subject matter

17

being Albany municipal golf course license agreement.

Q I would like to direct your attention to
the second paragraph of the letter and ask you to

read it for the record.

aA "The terms and conditions are those as set

forth in your instructions as superseded by our

recent.discussion to reflect a period of operation

. without a liquor license.”

Q Mr. Fox, on October 31, 1983 when Mayor
Whalen executed the lease agreement, was Mr.

Kornstein representing Mr, Curley on this matter

A Yes.

o Did the law firm receive a fee from Mr.
Curley? |

A Yes, one thousand two~hundred fifty

dollars. Did the Mayor share in that fee?

A He did.

Q I would now like to move to the fourth item

on the chart. Did the Commission investigate a

Beth S. Goldman, CSR, RPR
(518)439~-6772
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(FOX, JOHN - FOR THE COMMISSION)

project known as 80 State Street Partners?

A Yes.
Q Could you tell me what this project is?
A An office building that was originated by

Lewis and Edward Swyer.

0 Did this project receive a bond issue from
the Albany Industrial Development Agency ?

A Yes.

Q By the way, are those the same developers
who sponsored the First Realty of Albany project?

A - " They are.

Q@ ~ Did the law firm of Cooper, Erving & Savage

~represent any of the parties involved in this

project?

A Yes, Mr. Drislane, the law partner
represented the Swyers.

Q Did he serve as the counsel to the cempany
before'fhe agency?

A He did.

Q Did the Mayor serve on the Albany IDA at

this time?

A Yes.
Q And what was his position on the agency?
:\ He was chairman.

Beth S. Goldman, CSR, RPR
(518) 439~-6772
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(FOX, JOHN ~ FOR THE COMMISSION)

Q

In that capacity did Mr, Whalen take

official actions on the bond issue?

A

he signed all of the documents necessary

for the bonds issue.

Q

A
Q
answer?

A

Q

A
Q.
A
Q
that?
| A
testimbhy

Q

Did he cast any vote on this bond issue?
No.

I'm sorry. Can I ask you to repeat the

No, he didn't.

Did Mayor Whalen's law firm receive a fee

~for acting as counsel to this company?

Yes. .

- Do you know the amount of the fee?

It was approximately ten thousand dollars.

What is the source of your information on

That was obtained from Bdward Swyer's
to the Commission.

Did any other Swyer projects come before

the Albany IDA awhile Mayor Whalen was chairman?

A

In 1984 there was a project called the

State Street Center Garage, another project by the

Swyers, and it received a bond issue from the IDA.

Q

Waé’this matter reflected on the chart

which is Exhibit 27

Beth 8. Goldman, CSR, RPR
(518) 43%-6772
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(FOX, JOHN - FOR THE COMMISSION)

A  No, it is not.
0 Why is it not there?
A Cooper, Erving & Savage the law firm, did

not provide any direct 1égal counsel to the producers
of the project.

Q- Did the Commission's investigation reveal
any relationship between‘this project and the Mayor's
1aw firm?

A One of the partners in the project was

Stuyvesant Plaza, Inc. James Drislane served on the

" ‘board of ‘directors of Stuyvesant Plaza, Inc. and he

was also counsel for that corporation.

Q - ‘And was Mr. Drislane a law partner of the
Mayor's at that time?

A He was.

Q Did Stuyvésant Plaza pay fees for
representation on other matters to Cooper, Erving &

Savage'éuring the period that the bond issue was

pending?
A Yes.
Q How do you know this?
A That was provided to us in a letter from

Mr. Swyer's attorney where he advised us what fees

by

were paid at that time.

Beth S. Goldman, CSR, RPR
(518) 439-6772
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(FOX, JOHN -~ FOR THE COMMISSION)

Q I would like to direct your attention to
Commission Exhibit 6. 1Is this a copy of the letter
that Mr. Swyer's attorneys provided to us?

A Yes, it is. |

Q At the time of the State Street Center

‘Garage project, Mr. Fox, was Mayor Whalen a voting

member of the Albany IDA?

A Yes, he was,

Q Did he vote on any aspect 0f the State
Street Garage application for the bond issue?

A . I -am unable to determine that. The vote
talleys provided to us by the city were blank.

Q. . ‘Do we have documentation of the fact that
he was at the meeting at which the inducement
resolution was considered?

A Yes, we do, Exhibit 7.

MS. GREENE: Mr. Chairman, for the
rééord, we have requested a copy of the vote
talleys for all resolutions, and oﬁr request is
reflected in Exhibit 8. Exhibit 9 is a document
provided to the Commission in response to the
letter listing all the vote talleys provided by
the city. As you can see, the city did not

supply the vote for the resolution on May 17,

Beth S. Goldman, CSR, RPR
(518) 439-6772
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(FOXV,»‘JOHN - FOR THE COMMISSION) .
1983 as requested, we have subpoenaed a vote ™
tally. And that subpoena is currently the
subject of litigation.
Q Mr. Fox, I wouid next like to direct your
attention to another aspect of the investigation.
Did your investigation reveal union negotiations with

the City of Albany in which union members were

represented by the Mayor's law f£irm?

A Yes.
Q And what did you learn from that
“investigation?
A - Our line five of the chart, in 1984 thg

.-Construction and General Labor Loéal 190 was -

represented by Eugene Qevine in the negotiation with
the City of Albany.\

0 How many union members were represented in
this transaction?

A We believe there were four or five.

Q I would now like to direct your attention
to another area. Are you familiar with First

Aner ican Bank and Bankers Trust?

A Yes.
Q What is the relationship between those
banks?

Beth S. Goldman, CSR, RPR
(518)439~-6772
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a Bankers Trust was purchased by First
American Bank in 1985.

Q Qo you know whether these banks were ever
represented by Cooper, Eiving & Savage?

A Bankers Trust was a long-time client of
Cooper, Erving & Savage. And upon the takeover by
First American Bank, they also became a client of the
firm.

Q Did the Commission investigate examples of
the interaction between the City and First American
Bank?

A -Yes.

Q. - I would like to discuss with you one of the
examples investigated by the Commission.. And I refer
you to line six of the chart. Could you tell me what
this matter refers to?

A This was a matter of a potential
reassesément of the properties purchgsed-by,First

American Bank by the Albany City Assessor.

Q In what year did this transaction occur?
A That occurred in '85.
Q On whose behalf did the Mayor contact the

assessor?

A ' On behalf of the First American Bank.

Beth S. Goldman, CSR, RPR
(518) 435-6772
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Q And what was the assessor's response to the
Mayor?
A The assessor gave the Mayor two options.

One, to leave the assessment as it was, and the

second was a raise.

Q Which option did the Mayor choose?
A To leave it as it was.
Q I would like to turn now to Exhibit 16 and

ask you if you can identify Exhibit 16 for me.

-\ Exhibit 16 is-a memorandum to Bruce

McDonald, the city assessor, from Mayor Whalen

concerning the First American Bank.

Q I would like to turn to Exhibit 7 and ask
you to identify that.,

A This is a memorandum dated June 4, 1985 to
Mayor Whalen from Bruce McDonald, again concerning
First American Bank.

0 Is this in response to the Mayor's
memorandum which is Exhibit 167

A Yes.

Q And can you read f£or me the last line of
that document f£or the record, please?

A The last paragraph on Exhibit 17, "For your

"t

information, if we applied the 192.77 pé%cent

Beth S. Goldman, CSR, RPR
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tentative equalization rate, the revised assessment

would be based on sales price, which would be one

million sixty—five ~=" over one million dollars.
Q Would you reaavthe last line beneath that?
A I would appreciate your advice on the
above.”
0 Now, I would like you to turn to Exhibit

18, and I ask you to identify this document.
A A memorandum dated June 5, 1985 to Bruce

McDonald, an assessor, from Mayor Whalen, the subject

~matter being the First American Bank of New York.

Q - And for the record, could you read the text

"0f that memorandum?

A "In view of the fact that the sales price
for the First Ameriéan transfers only related to a
merger transaction between Bankers Trust Company into
First American Bank, I believe we -should léave the
matter'élone until such time as we cpnduct an entire
review of the assessments on bankiné properties.”

Q Thank you., Did tthfirm of Cooper, Erving
& Savage represent First American Bank with respect
to the question 6f the tax assessment of the

properties purchased by the bank in the City of

Albany? K

Beth S. Goldman, CSR, RPR
(518) 439-~-677
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FZZ 1 A Yes, they did.
2 Q Do you know which members of the firm were
3 involved?
4 A Eugene Devine;'Freling Smith and Thomas
5 Whalen.
6 | Q Was the firm paid a fee for this matter?
7 A  Yes. They were,
8 Q Was this part of the monthly retainer paid
é to the firm?
10- A Yes,’it was.
31 . . Q. What did the Commission's investigation
E;} 12 disclose with respect to the next item on the chart,
| -131 . .. the Albany Ventures project?
14 : A Albany Ventures in 1985 receiVed an
15 . industrial revenue bond issue. They were represented
16 by the Mayor's former law partner James Drislane.
17 Q Was this bond issued by;thejiibany
18 Industrial Development Agancy?
19 A It was.
20 Q And did Mayor Whalen hold a position on the
21 Albany IDA at the time of the bond issue?
22 A He was chairman through December 15, 1985.
. 23 He resigned on December 15th and the bond issue was
[ 24 finalized on December 30, 1985.

Beth S. Goldman, CSR, RPR
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0 Who replaced Mayor Whalen as the chairman
of the agency?
A Charles Hemingway.
Q Who elected Cﬁarles Hemingway to be

Chairman of the agency?

A May or Whalen.

Q Was this selection confirmed bj the Common
Council?

A Yes, 1t wase.

Q Did the Mayor's law firm play a role with

respect to this bond issue?

A Yes., They represented. the company.
- .Q . Was the law firm paid a fee for this
representation?
A Twelve thousand five hundred dollars.
Q I would like to direct your attention next

to the matter of V. F. Conner. Qid the investigation
disclosé a connection between this company of the law
firm and official actions by the Ma?or?

A Yes. The V. ¥. Conner Company was
represented personally by Mayor\Whalen in the
purchase of a piece of city property.

0 In what year did this transagtion occur?

A 1985.

Beth S. Goldman, CSR, RPR
(518)439~-6772




10

1 11
12

13

14

15

16

17

18

19

20

21

22

23

24

28
(FOX,'JOHN - FOR THE COMMISSION)
Q Did your investigation determine what the

purchase price for the property was?

A The purchase price was $14,000.

Q How do»you knéﬁ this?

A From the deed, Exhibit 19.

Q For the record, did you say the deed,

Exhibit 19?

A Yes.

Q What is the location of the property that
was the subject of the transaction?

A 7 283-285 Sheridan Avenue.

Q. - Who .signed the deed for the city?

‘A -~ "Mayor Whalen.

Q When was it signed?

A The 17th day of April, 1985.

Q I would like to refer you now to Exhibit

20. Can you identify this document for me, please?

A'. Exhibit 20 is page 127 dated January 28,
1985 of the Albany City Record.

Q | And in this document did tﬁe city list the
value of the property later sold to V. F. Conner
Company ? |

A Yes. It listed 283 to 285 Sheridan Avenue

as having a land value of fifteen thousand dollars.

Beth 8. Goldman, CSR, RPR
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0 | Did HMayor Whalen receive a fee for his
representation of V. F. Conner?

A Yes, $410.

Q I woﬁld like ﬁo turn now to the
Tricentennial Commission. pid you investigate the
Tricentennial Commission?

A We did.

Q What was the Tricentennial Commission?

A The Tricentennial Commission was a private

not-for-profit corporation established by the City of

‘Albany to celebrate its three hundredth birthday.

Q- Did the City of Albany and State of New

.- York provide funding to this Commission?

A They did.

Q What did your investigation disclose with
respect to this Comﬁission?

A It disclosed that the Tricentennial
Commission was a client of Cooper, Egving & Savage
during its existence. |

Q Did the Tricentehniai Commission pay fees
to the law firm?

Q They did.

0 I would like to ask you to move to Exhibit

21 now. Can you identify this document for me?

Beth 5. Goldman, CSR, RPR
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A Yes. Exhibit 21 is a copy of three checks
paid by the City of Albany Tricentennial Commission
to Cooper, Erving & Savage.

Q What is the tétal amount of these checks?

A $1,593.08.

MS. GREENE: Mr,. Chairman, before we
move away from this chart, I would like to note
for the record that the chart contains a column
on the far righthand listing campaign
contributions to Mayor Whalen by individuals and

~entities who have a direct relationship with the
matters listed on the chart. The campaign-

- .contributions were compiled by Commission staff
nembers from records of the Albany County Board
of Elections for contributions to the Mayor's
campaigns from the years 1983 through 1988,

Q Mr. Fox, I would like to turn now to some

matters that are not listed on the charts.

During the course of the in;estigation, did the

Commission investigate an industrial revenue

bond issue on behalf of Crisafulli Brothers food

warehouse?
A We did.
Q I would like to ask you to turn to Exhibit

Beth S. Goldman, CSR, RPR
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(FOX, JOHN - FOR THE COMMISSION)
22, Can you tell me what this document is?

A Exhibit 22 is a closing memorandum from the
industrial development agency concerning an
industrial development fevenue bond granted to the
Crisafulli project; the price on it being five
hundred thousand dollars, dated March 24, 1983.

Q Who executed this closing memorandum f£or
the agency?

A On page five, Thomas M. Whalen,_III,

Vice-Chairman.

. Q -+ . Who is listed as the purchaser of this bond
issue?
-A-A. §ankers trust.
Q | Did the Commission's investigation reveal

who repreéented Banker's Trust for the purpose of
this bond issue?

A Yes, Cooper, Erving & Savage.

Q'. I would like to ask you now to look at
Exhibit 23, Can you identify this éocument for me?

A BExhibit 23 is an invoice from Cooper,
Erving & Savage to Vincent Crisafulli. It is for
"Review of the City of Albany Industrial bevelopment
Agency, 1983; five hundred thousand do}lar industrial

Fevenue bond {the Crisafulli project) in behalf:of

Beth S, Goldman, CSR, RPR
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(FOX, JOHN - FOR THE COMMISSION)
Banker's Trust Company of Albany, North America.”
Q What is the amount of the-fee?
y:\ $3,750.

Q That fee includes total services and

disbursements?
A That is correct.
0 A Were you able to determine the amount of

fees paid to Cooper, Erving & Savage for the matters
you have testified to?
A Yes.
Q. -.And what is that total amount?
A $34,853.08."
Q- poes that total exclude the two matters
listed on the chart as covered by monthly retainers?
A No.
0 Mr. Fox, I would like ‘to repeat the
question again. Does this total exclude --
A'v I'm sorry. I thought you said "include.”

it is excluded, yes, I'm sorry. .

Q I would like to turn now to another matter
not on the chart. During the course of the
investigation did you learn anything about the
relationship between a company known as Maiden Lane

Y

Auto Park and “the law firm?

Beth 8. Goldman, CSR, RPR
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(FOX, JOHN ~ FOR THE COMMISSION)

A

Maiden Lane is a long-time client of

Cooper, Erving & Savage.

Q

And did Maiden Lane Auto Park have any

dealings with the Albany Parking Authority?

A

0

twice?

lot.

A

Yes. They were awarded a contract twice.

Was this the same contract that was awarded

It was..
What was the purpose of the contract?

It was to operate the municipal parking

: When did the first contract award occur?

1986.

.Did Mr. Whalen hold a position on the

Parking Authority at the time of the first contract

award?

A

Q

A..
1987.

Q
Authority

A

Q

Be did.
And what was his position?

He was the chairman of it until October 1,

Did Mayor Whalen resign from the Parking
before the second contract award was made?
Yes.

Did he vote to award the first contract

award tolMaiden Lane Auto Park in 867

Beth S. Goldman, CSR, RPR
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A Yes.
0] How do you know this?
A That information was provided to us, to the

Commission by Mayor Whaien and Mr. LaJdoy, who is the
executive director of the parking>lot.

.MS. GREENE: Mr. Chairman, I would
like the record to reflect that we supboenaed
the record of this vote along with other
documents of the Parking Authority. In response.
to that subpoena, the Parking Authority turned.
over a number of things. They-provided the
meeting of Qecember 6th at which Mayor Whalen

- testified he voted to have awarded contracts to
Maiden Lane Auto Park were:pot included in the
records turned over to théHCommission.

Q What happened a@terﬁﬁhe Authority voted to

award the contract to Maiden Lane -Auto Park in 198672

A That original contract was rescinded.
0 And how was this rescision accomplished?
A I don't know. The information supplied to

us by the Parking Authority wasn't clear; it didn't
indicate.
Q But the records do show that the contract

was awarded a second time?

B8eth S. Goldman, CSR, RPR
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(FOX, JOHN -« FOR THE COMMISSION)

A A second time; yes.

Q With respect to the first contract award in
1986, how many proposals did the city receive in
response to the request for proposal?

A Two. |

Q Was Maiden Lane Auto Park proposal's less
expensive than the other company's?

A No, it was not.

Q I would like to direct your attention to

Exhibit 24 and ask you to identify this document for

me

A - This document is a memorandum to Vincent

McArdle, Corporation Counsel, from -Joseph H. Ladoy,

Director of the Parking Authority. It is dated
November 25, 1986.

Q And what does Mr. Ladoy recommend?

A In the second paragraph, and I quote:
"Althouéh in total, the price o% CitiPark seems to be
less expensive, this does not seem ﬁo be in ?he best
interest of the facility operations."”

Q And on page two of tbe memorandum, does Mr.
LadJoy recommend that Maiden Lane Auto Park being
selected as the operator of the Parking Aunthority

facility? "

Beth 8. Goldman, CSR, RPR
(518) 439-6772




10

11

13

14

15

16

17

18

19

20

21

22

23

24

36
(FOX,'JOHN - FOR THE COMMISSION)

A Yes.,

Q I would like to turn to an office building
project known as 39 North Pearl Street. Did the
Commission investigate this office bui;ding project?

A It did. |

0 And what did the Commission's investigation
disclose?

A It disclosed that the Mayor's law firm
considered renting space and investigated this

project back in April '83.

Q Investing. in the'project back in April '867
A Yes.
Q- . And :did the law firm subsequently enter

into a lease for space in this office building?

A Yes, on August 8,/19%6.

0 Did the lease givé“the,firmrthe option to
purchase up to forty percent of the project for four
hundred thousand dollars?

A Yes,

Q .Did your investigation reveal whether Mayor
Whalen took any official actions with respect toc this
project during the period April through August, 19867

A It did; he took official actions.

Q Did the Mayor and o%hers subsequently form

Beth S. Goldman, CSR, RPR
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(FOX, JOHN - FOR THE COMMISSION)

an investment partnership and invest in the project?

A They did.

Q When did that occur?

A I believe that‘was in pecember of 1986.
Q Did the Mayor subsequently leave the

investment partnership?

A Yes, in January of 1987.

0 And did this project continue to receive
funds and other benefits from the cit& subsequent to
January '877?

A . Yes, it did.

MS. GREENE: Thank you very much. Mr.

Chairman, I have no further .questions of this

witness. |

CHAIRMAN FEERICK: Thank you. Are
there any questions from the Commissioners or

Special Counsél?

(No response noted)
CHAIRMAN FEERICK: Thank you, Mr. Fox.

(The witness was excused.)

Beth S. Goldman, CSR, RPR
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CHAIRMAN FEERICK: Is Mr. Curley here?

MR, BRESLIN: I am his attorney. I
just walked in and saw that he was scheduled for
10:30.

CHATRMAN FEERICK: The schedule did
not contemplate Mr. Curley's appearance until a
little later. That's correct.

MR, BRESLIN: I spoke to him and he
saild he would be here prior to ten. And he
said, "I am going to go out and get a cup of

~coffee,"” and he will return, Mr. Chairman.

CHAIRMAN FEERICK: -I would suggest we
take a brief recess until he:is able to come
back.

(A brief recess.)

CHAIRMAN FEERICK: The hearing
is now in session. Mr. Curley, would you stand,
pléase, to swear you in.

PHILLIP C. CURLEY,
called herein as a witness gefore the
Commission, and being duly sworn by the
Chairman, testified as follows:
CHAIRMAN FEERICK: Please be seated.

I would like to ask counsel to identify himself

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - FOR THE COMMISSION)
for the record,
MR. BRESLIN: Thomas B8reslin, 151
Chestnut Street, Albany, New York.
ACHAIRMAN FEERICK: I recognize
Commission staff counsel Thomas McShane; for
guestioning.
MR. McSHANE: Thank you, Mr. Chairman.
May I ingquire?
CHAIRMAN FEERICK: Yes, please.
EXAMINATION BY MR, McSHANE:

.Q ..Mr. Curley, would you please state your

£full name for the record.

A .. Phillip C. Curley, C-u-r-l-e-y.
Q Thank you. Mr. Curley, what is your
current occupation?
A I operate a nineteenth hole gestaurant and

tavern at the Albany Municipal Golf Course.

Q For how long have you done that?
A Approximately five and a half years.
Q Is the facillity you run part of an Albany

city facility?
A The facility I run is my own business. I
lease from the City of Albany.

Q It is on city property; is that correct?

Beth S. Goldman, CSR, RPR
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(CURLEY, P, - FOR THE COMMISSION)

a That's correct.
Q Prior to 1983, Mr. Curley, what did you dov?
A I was the owner, co-owner of a restaurant

in White Plains, New Yofk.

Q Mr. Curley, can you tell us how you first
learned that the concession to operate the tap roon
which you now operate was available in 19837

A Yes. I was at the family camp in the
Adirondacks, and my brother John informed me that the

business at Albany muni(cipal) was becoming

available. -And it would seem, since my business was

dissolving, that it would be a great idea for me to

- try to -get it. .

Q pid your brother work for the city of
Albany at the time?

A Yes.

Q Do you know what his positiogﬁﬁés with the
city at.that time?

A I can't be sure. I think he was a foreman
in the Public Works Department.

0 I'm sorry, with the Public Works

Department? s
A Yes. I am not quite sure what his actual

N3

position was or job title was.

Beth 5. Goldman, CSR, RPR
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1 Q Does he still work for the Albany Public
2 Works Department?
3 A He does.
4 Q What did you first dé all after heariﬁg
5 about the possibility of your operating that
6 concession in your attempt to secure the concession?
7 A What did I first do? Well, as I said, I
3 consulted with my brother as to, you know, what to
9 do. He said, "Let's draft a letter and submit it to
10 the city, a proposal, a bid, if you will, whatever
11!+ " -you want :to call it it. And this is .what we did.
12 - - Q@ You submitted a letter to the city?
13. A Yes.
14 _ Q Mr. Curley, I will ask you at this point,
15 'if you would, to take a look at Commission Exhibit
16 25. And it is in the black book right in front of
17 you;
18 | A'. Can we move this microphone? (Indicating)
19 There it is, yes.
20 Q Do you recognize that?
?l A Yes, I do.
?2 Q What do you recognize that exhibit to be?
3
— :53 A This is the letter of my proposal to the
— 24 -

Beth S. Goldman, CSR, RPR
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EZE 1 City of Albany to operate the concession at the golf
2 course. |
3 Q What is the date of that letter, Mr.
4 Curley?
5 A September 8, 1983.
6 Q To whom is it addressed?
7 A Commissioners Harry Maikels, Commissioner
8 of the Department of Public Works, City of Albany.
9 | 0 How did you know to send the letter to Mr.
10 Maikels?
R T R I A I gqt help on that from my brother.
”;12 - .- Q. -'Now, did there come a time after you sent
13 that letter that you met with Mr. Maikels?
14 ' A Yes. There was a time that I met with Mr.
15 Maikels.
16| Q Can you tell me where you met him?
17 A My first meeting with Mr. Maikels was in
18 front bf City Hall. I don't know the ?ate.
19 Q It was after September 8th{/is that
20 correct? ;
21 A Oh, yes. _}
22 Q How was that meeting wi;h Mr. Maikels
- 23 arranged?
[;J 24 A I was told by my brother whs worked under

Beth S. Goldman, CSR, RPR
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(CURLEY, P. ~ FOR THE COMMISSION)
Maikels to meet theACbmmissioner in front of City
Hall., And this, I did.

Q At the time when you met with Mr. Maikels
had you been informed by anyone that you would, in
fact, get the concession to operate the Tap Room on
the golf course?

A Yes.-

0 Who told you that?

A My brother.

Q And did you ever receive written

.notification of that fact before your meeting with

"~ Mr. Maikels?

A - I.can't recall if I d4id or not. I don't
recall getting anything, but I don't want that to
mean that I didn't. I can't recall.

Q Do you know whether you ever received

i

%ritten notification of your receipt of this
/
/concession award after you met with ﬁr. Maikels?
).\ No. That is basically the same question
that you are askiné me.
Q NO. I asked you whether or not you had
written notification before you met with Mr. Maikels.

I am now asking you whether after the meeting =--

A Before or after the meeting, I don't recall.

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - FOR THE COMMISSION)

Q You don't recall written notification. You
were informed by your brother as far you can recall;
is that true?

A Yes.

Q At the time you met with Mr. Maikels, did
you then subsequently meet with anyone else?

A  We met at that time after meeting cordially
with Mr. Maikels, we went into the Mayor's office in
City Hall,

Q When you say "we," to whom are you

‘referring? .

A Conmissioner Maikels and myself.

Q - Your brother did not come with you into
City Hall; is that it?

A No. He did meet us in front of City Hall
and introduced me to the Commissioner., And he had
duties to attend to, he said, and -then he left.

Q" And did you have a conversation with the

Mayor at that time?

A Yes.

Q  In City Hall?

A Oh, yes.

Q That is Mayor Whalen; is thap correct?
A That's correét. -

Beth S. Goldman, CSR, RPR
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(CURLEY, P, -~ FOR THE COMMIS.’::';ION)

Q Can you tell us what you spoke to Mayor
Whalen about at that time?

A If I understand your question -- Are you
asking me the purpose ofvthe meeting; is that what
you are asking me?

0 Yes, I am. I am asking you the purpose'of
the meeting, and I am also asking you, I guess, what
it is you discussed once you were in the meeting.

A The purpose of the meeting was fdr the
Mayor to meet me and instruct me to the fact that the
improprieties that had»been going on out at the golf

course concession in past years were not to continue;

that it -should be run for an orderly and businesslike

manner. And I assured him that it would be.

Q | Did you have any conversation with the
Mayor at that time about what the rent would be?

A We had a conversation about the rent, but
it was'bretty much decided beforehand, seeing as how
they accepted my proposal in the letter. But we did
discuss it. He wanted to reiterate that there would
be a miniﬁum payment, a monthly payment to the city.

Q Mr. Curley, are you saying that the terns
of the rent were established before your meeting with

)

the Mayor?

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - FOR THE COMMISSION)

A Well, I submitted a letter and I was told
that it was accepted and that I would be the
concessionaire. 8o, I would have to assume that the
answer to that would be yes. It would be reasonable
to assume that that would be yes., |

Q But did you have a conyersation with
Commiésioner Maikels outside of City Hall concerning
your rént payment?

A I don't believe s0o. I don't recall that I

did, no.
Qo 80, it would be fair to say that the first

-person from the City ¢of Albany that you had occasion.

. to.actually discuss a rent payment with was the

Mayor; is that correct?

A Face to face, I would have to say yes to
your question. |

Q Was there any discussion at that meeting
concerning the length of the agreement between
yourself and City Hall or the City of Albany?

A No.

Q Mr. Curley, were you represented by an
attorney at that meeting?

A Mo I was not.

Q Did you sign any formal agreement at that

Beth S. Goldman, CSR, RPR
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(CURLEY, P. ~ FOR THE COMMISSIOWM)

meeting?
A HNo, I d4id not.
Q Did you subéequently.sign a formal

agreement with the City of Albany?
A Yes. A lease agreement, if that is what

you mean, I subsequently did.

Q Do you recall the date of that lease
agreement?

A No, I don't recall.

Q At this time, Mr. Curley I would ask you to

take a look at Commission Exhibit:3:which is in the

black binder in front of you again. Do you_recognize

+. that document?

A Yes.

Q What do you recognize that document to be;
Mr. Curley?

A I recognize this to be the lease agreement
between‘myself and the City of Albany. And I see
that my signature appears on the third page.

Q Mr. Curley, I would ask you to look at the
first page of the document. DO you notice at the top
of this documents that a date is indicated?

A Yes. It is written in where the rest is

typed, and says 3lst of October, 1983.

Beth 8. Goldman, CSR, RPR
(518) 439-6772




48

(CURLEY, P. - FOR THE COMMISSION)

[;3 1 Q Does that refresh your recollection
2 regarding the date of the agreement that you signed
3 with the City of Albany?
4 A Are you asking}me if I signed this on the
5 3lst of October; is that your question?
6 0 I am asking whether or not this document
7 with the date indicated refreshes your recollection
8 as to the date when you signed the agreement.
9 A No, it.doesn't.
10 Q I would ask you to turn to the third page.
11! .+ . A- - In other words, I don't know the date I
12 - " signed 1t. If you tell-me I signed it on the 31lst, I
13 will take your word fof it.
14 0 Mr. Curléy, you are testifying; I am not.
15 I want to make sure we understgnd exactly when you
16 signed this document. ”
17 A I will accept that I signed it on the 3lst
18 of Octdber, 1983. I mean it is a point we don't have
19 to argue about. | |
20 Q You did sign it --
21 A What I am saying is that I don't recall
22 that that was the day, but it appears by this
- 23 document that that was the day.
[;J 24 Q Thank”you, Mr. Curley. By éhat date, the

Beth 8. Goldman, CSR, RPR
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(CURLEY, P, - FOR THE COMMISSION):
1 31lst of October, Mr. Curley, had you hired an
2 attorney?
3 A I believe so.
4 Q And who was the attorney that you hired?
5 A I hired Michael Kornstein.
6 Q Were you aware when,you hired HMr. Kornstein
7 that he was a partner of the Mégor‘s in the Mayor's
8 law firm?
9 A I was awvare ofAthe f§ct that hg worked in
10 the Mayor's law firm. I wasn'; aware of the fact
11 - +.that he was a partner;,;
12| ' Q Were you aware of the fact that Mr.
137 Kornstein-and the Mayor were part of the same law
14 firm when you met with the Mayor?
15 A No.
16 0 When did you learn that Mr. Kornstein was a
17 member of the law firm with which-the Mayor was
18 associaﬁed?
19 A When I.hired hinm.
20 Q_ Do you recall when that was?
21| %: I don't know the exact date, but it would
22 have'@o be somewhere between ~- somewhere in
23 September or October of 1983.
24 Q Did you believe that it miggt”be héipful to

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - FOR THE COMMISSION)

EZZ. 1 you to have an attorney associated with the Mayor's
2 law firm represent you on this matter?
3 A bid I believe that it might be helpful? I
4 don't know what you meanvby "helpful." Helpful, no.
5 It was my understanding that -- I believed it would
6 be helpful for me to acquire a liguor license, which
7 is the zeason-I hired him, yes.
8 ’Q Did you believe it would help you in your
9 dealings with the city to have Mr. Kornstein
10 represent you?
S 5 B R A My dealings with the city, as far as the -
12 : -agreement was concerned, was already, in my mind, was
13 . already over. ' So that is not the reason that I hired
14 . Mr. Kornstein; no.
15 Q Mr. Curley, do you recall testiﬁying before
16 the Commission aﬁ a private sessién on August 19, |
17 15887
18 A I recall testifying before the Commission,
19 yes. .
20 Q And do you recall at that time -- and I am
21 referring to page 31 of your testimony, do you recall
22 at that time being asked the following questions and
. 23 giving the following answers. And I am turning to
[;J 24 page 31 here.

Beth 8. Goldman, CSR, RPR
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(CURLEY, P. - FOR THE COMMISSION)

A (Pause) Okay, go ahead.

Q Question: Qhen you asked your brother,
"Hey, I want to do the right thing, what did you
mean?" Answer:; *Well, what I meant was, you know, I
want to ~- I have got a city concession and I want to
-~ I don't want to go out to Schenectady somewhere
and get some lawyer that way.” Question: "Like
payﬁacks?" Answer: "I don't think so, no. I just
wanted to do business -~ if you are doing business in

the city of Albany, I wanted to get people that knew

" people in the city of Albany. You know, I did not

find any thing wrong with that. I just wanted to do

it that way. I didn’t'wént to bring in - at the
last meeting with you, the man asked me why didn't I
bring the lawyer up from White Plains. It is a very
prestigious firm, and they charged us a fortune to
dissolvg the business. Can you iﬁagine him driving
up heré to meet about how much for the frydlater?

Now, fhat wouldn't make sense."

-

JES

A I am down in White Plains for twelve years.
So whenlI:went up, I said, “John, in picking the law
firm what do you think I should do and what
insurance?" Bﬁt, again, those decisions were mine,

absolutely. And yes, I recall that.

Beth 5. Goldman, CSR, RPR B
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(CURLEY, P. - FOR THE COMMISSION)

Q Again, I ask you-the gquestion now -- at the
time when you hired Mr. Kornstein was it your
motivation to hire'someboay that knew people in the
City of Albany?

A That wasn't ﬁy motivation for hiring Mr.
Kornstein, no.

Q Mr. Curley, do you recall the Mayor
suggesting to you that you contact Mr. Kornstein to

represent you?

A I don't recall specifically him mentioning
that, no.b o

Q .- Do you recall him generally mentioning:
that? =

A I did get a business card from the Mayor.

Q When did you receive the business card?

A At that meeting, when the meeting was

breaking up.

Q Who gave you the business card?

A The Mayor.

Q What was on the business card?

A His name, and on the back was Mike

XKornstein's name.
Q And do you recall how it came about that

the Mayor handed you his business card with Mr,

Beth 8. Goldman, CSR, RPR
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(CURLEY, P. -~ _FOR THE COMMISSION)
Kornstein's name on the back?

A Well, our bpsiness had been concluded and
we were breaking up. And I was going over in my own
mind what I needed to do at this point to get things
rolling. And one of the things I needed to get was a
ligquor license. And I believe I said that out loud
to nobody in particular. We were on our way out, and
he said, "If you need a liquor license, there is a
man in my office tﬁat does liquor licenses and this
is his.name." And I thanked him. That was at the

end of the meeting when it was breaking up. I want

"to -emphasize that that wasn't the reason for the

meeting.

Q I'm sorry; yhat was not the reason for the
meeting? |

:\ What I just said.,

Q  Your obtaining a lawyer.through the Mayor

wasn't.the reason for the meeting; is that what you
are saying?

A That is what I am saying.

Q After the meeting and after you retained
Mr. RKornstein, Mr. Curley, did you have further
discussions with the city concerning the length of

)

your agreement with the City of Albany?

Beth 8. Goldman, CSR, RPR
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(CURLEY, P. - FOR THE COMMISSION)
A Yes. The length of the lease; I would

assume you are talking about?

Q Yes.

A Yes. When you say "with the city" you mean
anybody that was -~ any official of thé city?

0 I am referring specifically to your lease

‘agreement with the city.

A Yes.

Q And you had further discussions concerning

the term of that lease?

A About the length, yes. We -- okay.,
Q- I'm sorxy?
A I don't want to get ahead. You go ahead

and ask the questions,

Q Did the term of the lease change from a
two-year lease to a three-year lease?

:\ Yes. When we applied fdr a liguor license
it waslabout tﬁat time that the state had gone from a
one~year liqguor license to a three-year ligquor
license for more revenue for the state. So, in order
to obtain a liqguor license the State Liquor Authority
informed us -- informed my lawyer that we had to have
a three-year lease; that they were not-going to give

a three-year license on a two-year lease. S0 we had

8eth S. Goldman, CSR, RPR
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to conform that lease, to conform that to the state
regulations,

Q When you received the formal document, the

lease agreement from the City of Albany, did you

discuss that with your attorney Mr. Kornstein?

A Yes, I received it in his office, I
believe.
Q  And you discussed this matter with him, the

matter of your lease with the City of Albany; is that
correct?

A - ..I didn't discuss the lease; we discussed

-~ the two~year and three-year. He said, "We have to

. make it three years in order to conform with the

state laws."

Q Mr. Curley, if you would, again, I would
like to refer you toviour testimony before the
Commission on August 19, 1988. Cén you turn to page
28, Dé you recall being asked the following question
and giving the following answer: Question: "When did
you first £ind out about the lease, if you recall?"
Answer: "I got myself a lawyer and sat in his office.
And he told me that they are making up a lease and ~-
was it Paul -- what the hell was his name? And we

secured a copy of it, and I read it over. And there

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - FOR THE COMMISSION)
were things that I didn't feel comfortable with. We
discussed it, and I remember talking to Paul =-- whét
was his last name? He is no longer with the city."”

A | Yes, Paul Collins, It was my understanding
that Paul wrote the lease,

Q Is it your testimony today that you then
discussed that lease with your lawyer Mr. Kornstein
after you received it from the city?

A If I could clarify =-- when I said there

were things'I wasn't comfortable with, if you have a

copy of the license agreement, I will tell you

‘exactly what I was talking about. The front page of

the license agreement, about the fourth paragraph
down, during the month of October '83, a license fee
of one hundred twenty-five dollars plus one fourth of
the utility bills. The month of November, $250 plué
half of the utilities. Now, I dién't get my liquor
licensé -~ and we opened December 1, 1983. And I
objected to paying $375 rent on a place that I wasn't
in, open or operating. Also, there is a passage in
there about the days I had to be open. I think it
was seven days a week. And I was -~ if I wanted to
take Christmas off or Easter off, I didn't want to be

i
¥

in violation of their -- it's Section 15 on the last

Beth S. Goldman,. CSR, RPR

T QN AOQ_ 027D




10
11
12

213 -

14

15

16

17

18

19

20

21

22

23

24

57
(CURLEY, P, - FOR THE COMMISSION)
page: "seven days a week for at least the following
hours." MNow, when I say "the things I objected to,"
it was those three things. And I called Paul Collins
personally and objected to those things. I said to
him, "If I lease from the city and I operate a
business, why should you tell me the hours to open
and everything, you know, if I am a businessman."
And he said, "We just don't want you to open for the
cocktail hour and close the rest of the time. And I

mentioned to Paul Collins about the $375 rent. I

-said, "Why should I pay rent on something that I am
~not even in?" And he said, basically, it was =-- "That

~ is the -way it is." It was not negotiable; sort of a.

take it or leave it thing. I also discussed it with
my brother, and he said, "Don't worry; just pay the
money ."™ And I complained to my brother about it. It
was very heléful to me. But basiéally, that was the
way it'was going to be.

0 My question to you Aow, Mr. Curley, is
whether or not it is your statement that you
discussed the lease which you received from the city
with your attorney, the statement you made during
your testimony on August 19, 1988.

Y
i

A "I got myself a lawyer and sat in his

Beth S. Goldman, CSR, RPR
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r_ﬂ (CURLEY, P, ~ FOR THE COMMISSION)
- 1 office, and he told me they were making up a lease,”
2 Q If you read further down it says, "We
3 discussed it." Are you correcting that testimony
4 today or do you stand by that testimony?
5 A Well, I am correcting it. I don't recall
6 specifically discussing sections of the lease with
7 him, although I may have. The purpose of my hiring
8 the attorney was-two reasons; to help me secure a
9 liquor license =-- ;nd that was the main thrust of his
10| business ~=- and to help me ﬁo deal with the tenants
11} ... that were in the golf course at the time as to what
12| - would be required in payment to them. And that was
13| . - the purpose of hiring that attorney. Now, whether we
14 discussed the lease was secondary. It was not -~ I
15 didn't hire him to negotiate a lease with the city.
16 That is not the reason I retained him. And I want to
17 make that perféctly clear. And fﬁat is the reason
18 that I»called Paul Collins myself and objected to
19 these things.
20 Q Okay. My question to you, Mr. Curley, is
21 not the reason why, the main reason why you hired Mr.
22 Kornstein to represent you. My question is whether
[;j 23 ) or not you discussed ~--
24 A Well, it should be a main question.

Beth S. Goldman, CSR, RPR
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(CURLEY, P. ~ FOR THE COMMISSION)

Q If you would let me finish my question, Mr.
Curley. The guestion it is whether or not you
consulted your attorney concerning that lease.

A Now, you have called me down here four
times and =--

MR. McSHANE: Mr. Chaifman, I would
ask the'witnessw~~
CHAIRMAN FEERICK: I would like to ask
the reporter -- I have lost the last questibn.
And would you go back and see if we can
~reconstruct the last question and what the
--witness's response is to it.
(Testimony was read by the reporter)
CHAIRMAN FEERICK: Let me see if i can
cut through this a little bit. I take it, it is
your testimony today that you don't recall
whether you discussed the tefms of the lease
wﬁen you met with your attorney?
THE WITNESS: I don't recall. If I
did, it was so minute. That wasn't foremost in my
mind.

Q So you have no recollection at this point

of any precise discussion with your attorney on that

by

subject?

Beth S. Goldman, CSR, RPR
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(CURLEY, P, - FOR THE COMMISSION)
A I don't have any;
Q I take it from what you said, you did
discuss certain provisions of the proposed lease with

an official in the government?

A Yes., I called him on the'phone.

Q Who was‘that person you called?

A His name was Paul Collins.

0 What was his position at the time, if you
know.

MR. BRESLIN: I can help. BHe was
Deputy -Corporation Codnsel, one of the attorneys
-~ in éhe city's law office that did the leases.
' CHAIRMAN FEERICK: = How did you know to
call him?
THE WITNESS: That is a good gquestion.
I believe that my brother told me that Paul
Collins was the one doing thé leases. I am not
sure how I got his name.
CHAIRMAN FEERICK: Can counsel go to a
new area of questioning?
MR, McSHANE: Yes, Mr. Chairman.
Q Mr. Curley, you have indicated that at the
time of your meeting with Mr. Whalen you received a

business card of the Mayor's with Michael Kornstein's

Beth S. Goldman, CSR, RPR
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: (CURLEY, P. - FOR THE COMMISSION)
= 1 name written on the back by the Mayor; is that
2 correct?
3 A That's correct.
4 Q Mr. Curley, I would like you to take a look
5 at page thirty of your testimony before the
6 Commission on August 19, 1988, And I am going to ask
7 you whether you recall being asked the following
8 questions and giving the followiﬁg answers: "In what
9 direction did he steer you?" Ansswer: "He steered me
10 ~toward Mike Kornstein in the office of Cooper, Erving
L 11} - & Savage." Question: PAnd did you know that the
EE% 12 ‘Mayor's. ~- that that waé the Mayor's law firm?".
13} . - Ansver: .. "I did, yes. Also,.he steered me to,
14 .~ insurance-wise, to Albany Associates. And I had said
15 John, who do you think I should use? And he said I
16 should use these peopie. Go see -~ I can't remember
17 his name either ~- the man that rén the office, a big
18 guy, a nice guys. Basically, I told John, 'I want.to
19 do everything right. What do you think I should do?
20 I want to emphasize that at no time were any of these
21 people were suggested by any of the city
22 administration. And that is the God's truth.'" Mr.
r ﬂ 23 Curley are you correcting that testi?ony here this
— !
: 24 morning?
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(CURLEY, P. ~ EXAM. BY THE COMMISSION)

A Not really. What I want to say is I
checked with my brother as to the law firm and this
gentleman Kornstein. And he said, "Yes, he is a good
man," and also with the insurance -- Otto Fossil
(phonetic). I use him; he is a good man.

Q I want to direct your attention
specifically to the last sentence, last two sentences
which we had; "You know, I want to emphasize that at
no time were‘any of these people suggested by any of

the city administration. And that -is the God's

" “truth.”  And my question to you, again, is: are you

~.correcting that testimony here this morning, when you

‘'say the Mayor handed you a business card with Michael

Kornstein's name on the back?

A The answer is yes.

MR. McSHANE: Thank you, Mr. Curley.

I have no further questions.'

BY COMMISSIONER EMERY:

Q Mr. Curley, maybe I misunderstood your
testimony. I want to be clear on it. I thought you
testified that at some point, there éame a time when
you originally, at least orally, negotiated a
two-year lease. And because the State-Liguor

)

Authority required a three~year license, you needed a
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(CURLEY, P. - EXAM. BY THE COMMISSION)
three~-year lease. Did you testify as to that?

A Not specifically. I said that the lease,
as written, was written as two years. I didn't say
we negotiated a two~year lease.

Q I see., Now, Exhibit 3, is that a two-~ or
three-year lease that you are referring to there?

A - Let'!s read it over. What is 1t saying ==

-,

it is three years.

Q It is a three-year lease; is that correct?
. Q . There was a prior lease to that that was a

‘written lease? -

~ A .. Oh, yes. A two-year lease.

MR. BRESLIN: The Commission asked for
it and we couldn't find it. I said we don't
know where it is at. I think it was a prior
draft. I am trying to help you along.

Q This is a lease you negotiated with the
city, and ultimately the three—year-version was
signed by Mayor Whalen; is that correct? If you look
at the last page of that =--

A Yes. It was signed. It seemed to be, yes.

0 During the period ?rior to the signing of

this lease you were negotiating or trying to get your

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - EXAM., BY THE COMMISSION)
liquor license using Mr. Kornstein as your attorney;
isn't that correct?

a That's right.

Q And in using Mr. Kornstein as your attorney
you had to secure a three—Year lease from the city in
order to meet the requirements of the State Liquor
Authority; is that correct?

A That's right.

Q So you discussed it with Mr. Kornstein; did

you not, your lease with the city?

‘A Yes, I did.

Q Relevant to the ﬁhree years; is that- right?
-A . I already testified to that fact.

Q That is what I am trying to make sure., You

testified.that you did discuss with Mr, Kornstein a
lease'with the city that had to be changed from a
two-year original to the three—yeér that would comply
with the State Liquor Authority reguirements?

A That's righte.

0 Now, in your discussions with him, if you
wish to reveal it -- and you may considér these as
privileged discussions; I don't know your position on
that -~ did you discuss how that lease-was to be

changed, who was going to do that work, how it was

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - EXAM. BY THE COMMISSION)
going to get done to change the lease from a two-year

lease to a three-year lease?

A No. I didn't discuss how that was going to
be done.

Q Did he tell you what measures he might take
to accomplish such a change? |

A No.

Q Well, how was it.left when you said to him
~- or he told you, "We need a three-year lease." How
did that occur?

9 You will have to ask him. We left it

pursuant to our application to the State Liquor

- Authority. They won't accept anything less than a

three~-year lease.

Q How did you get a three-year lease?

A I left it up to him.' He must have done
what hevhad-to do to make it threé years. But that
is consistent with what I testified as to getting me
a liguor license. You can't get a liquor license if
they don't accept it.

Q You testified just now, you testified that
Mr. Kornstein took care of the matter dealing with a
two-year to three~year lease as part of his work in

i
%

getting you the liquor license?
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(CURLEY, P. - EXAM, BY TAE COMMISSION)

A Yes.

Q I believe you testified that prior to the
meeting with Mayor Whalen that there was no
negotiation whatsoever on the rent; that you had
proposed a certain rent in your Exhibit 25, I
believe, in your letter to Mr. Maikels, and that you
assumed that that might have beeﬁ accepted when you

were informed by your brother that you had the

concession?
A That's correct.
Q . Do you know of anybody else seeking this

-.concession?- Did you ever hear?

A . Not at that time. After I was in business
I had peo?le come up to me and say, you know, "I
tried to get it," orx, "I tried to get it for mf son,"
or something of that nature. B8ut that was after I
was in business.

Q Do you know how you got this concession; do
you know where the information came from that caused
your brother to tell you that you had received the
concession?

A It was my understanding that the decision
was made by Commissioner Maikels. At.that time

Public Works ran the Parks Department also. It has
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(CURLEY, P. -~ EXAM, BY THE COMMISSION)

since changed.

MR. BRESLIN: You mean which ran the
golf course.

THE WITNESS: The golf course, yes.
And Commissioner Maikels had the say as to who
was going to be in on ~- who was going to be the
concessionaire at the golf course. That was my
understanding, anyway.

Q Did you know if your brother had any

‘relationship with Commissioner Maikels?

‘A . He worked closely with Commissioner

. Maikels, and.-I know that we were personal friends.

JQ‘u. Is- it your understanding ‘that your brother

vouched for you and that is how you got the

concession?

A | I think that was a very, very big part of
it, yes. |

Q - How was it that you got the information

proposed in Exhibit 5 to set a rent based on the
revenues, I take it that you somehow learned, in the
first paragraph, were forthcoming from that
concession?

A When I say John -- my brother said that he

by

believed this is what it was going to take to get the
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(CURLEY, P, - EXAM, BY THE COMMISSION)

concession.,

Q So he advised you on those amounts?
A Oh, yes.
Q And when you met with Mr. Haikels,

Commissioner Maikels out in front of the City Hall, I
believe you testified --

A Yes.

Q ~- your testimony is that you did not
discuss £he rent at that point?

A - I don't believe I did, no.

. Q . Had your brother told you that the rent had
been settled? -

A --My brother told me that this letter was
accepted and that I was going to get,the concession
based on the information in this letter. And that
was already decided, thaﬁ.was done.

Q At any point in your discussion with May or
Whalen‘subsequently when you met with him in the
office, did he indicate to you words to the effect
that he had seen this ietter?

A No. He didn't indicate it to me. I had no
knowledge of whether he had seen the letter or not.

COMMISSIONER EMERY: That is all 1

have.

Beth S. Goldman, CSR, RPR
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- (CURLEY, P. - EXAM. BY THE COMMISSI'ON)
LJ 1 BY CHAIRMAN FEERICXK:
2 Q Can I just get your besSt recollection of
3 the time period? I take it that when you met
4 Commissioner Maikels at that particular point, it was
5 your understanding that you essentially had been
6 accepted for the concession; correct?
7 | A It was my understanding, vyes.
8 Q Can you pu£ a date on that meeting, if the
9 lease was signed hypothetically on October 31lst?
A ‘A . It would have to be at the end of September
11| + - .:'83, "I 'don't recall the specific date.
12 _ Q I take it that when you met Commissioner
"13| - Maikels,that was the first time you met him;
14 correct?
15 A Yes,
16 Ql and is it that very same day that your
17 | meeting.with May or Whalen occurred?
18 ' A Yes, that was the purpose. John introduced
19 me to the Commissioner out in front of City Hall.
20 Then the Commissioner and I went into the Mayor's
21 office.
22 CHAIRMAN FEERICK: Thank you.
(?“ 23 BY COMMISSIONER MAGAVERN;:
— K ~
24 Q Mr. Curley, to your knowledge, was there

Beth S. Goldman, CSR, RPR (
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(CURLEY, P. - EXAM. BY THE COMMISSION)
ever an RFP to operate this concession?

A I don't understand the gquestion. Can you
clarify it a little better?

Q Did you ever become aware of any —- to your
knowledge, were there ever any competing proposals
that had been submitted to the city in competition
with yours?

A Not to my knowledge.

Q And you never received any formal

~invitation to submit a proposal in writing?

A :No, I didn't.

. -Q - .What was the basis of your fee rate with.
.Mr..Kornstein? Was an hourly fee rate discussed at
all before the arrangement?

A We discussed the rate, and he had to work
bn a liguor license and negotiate with the tenants
there at the golf courée. He gavé me a number. Do
you want to know what that was?

Q Was that before or after he submitted the
bill?

A That was before; that was in his office.
That was at our first meeting, I think, when he told
me what the fee would be. .-

Q Was it a fixed fee in advance?

Beth S. Goldman, CSR, RPR
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- (CURLEY, P. - EXAM. BY THE COMMISSION)
Eéj 1 :\ What do yoﬁ mean; pay in advance, is that
2 what you mean?
3 Q No. 1In your conversation with him before
4 he did the work, you agreed upon what the fee would
5 be?
6 A We agreed on a fee, yes. Well, we had --
7 at my first meeting with him, I don't know if we had
8 done some work and then talked about the fee. I
9 think that is the way it was. We had gone ovér some
10, . - information as to what was needed to be done for the
.11 '-4. liquor license, and at the end of that meeting is
12|+ - when we had discussed this fee.
X3 Qs Héwjmuch did he tell you it was at that
14 time?
15 A He said it would be between one thousand
i6 and fifteen hundred dollars.
17 | COMMISSIONER MAGAVERN: Okay, thank
18 yﬁu.
19 CHAIRMAN FEERICRK: Special Counsel Tom
20 Schwarz.
21 BY MR, SCHWARZ:
22 Q Sir, you had already had a liquor license
EZS 23 in connection with anotaer premise; had you not? )
24 A I held a license in a restaurant I had in»

Beth 8. Goldman, CSR, RPR -
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(CURLEY, P. - EXAM. BY THE COMMISSION)
White Plains. Thaﬁ's correct.

0 And at the time that you met with
Commissioner Maikels, did you still hold that
license?

A No. We terminated our business down there.
I remember the last day of business was the last day
of August 1983. And the very next day or very

shortly after that, we turned our license in because

~you do get -- you are entitled to a little bit of a
refund.
Q- ~You didn't have any reason to believe that

~you would have any difficulty in obtaining the liquor

- license; did you?

A No. I have a pretty good reputation down
there.,
Q You didn't have suspensions or revocations

of you;'license, sir?

A No, I didn't.

Q Just so the record is clear, when you
received the business card from the Mayor with Mr.
Kornstein's name written on it, do you recall what
the business card reflected with respect to the
Mayor? Did it reflect that he was the-Mayor, or did

i
1

it reflect that he was a member of the f£irm of

‘e
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(CURLEY, P, - EXAM. BY THE COMMISSION)
Cooper, Erving & Savage?
A I am not sure if I understand your gquestion
about the reflection.
Q You had a business card. What business did
it reflect?
A He was the man in that firm that did liquor
licenses.
o Nb, no. My question --
MR. BRESLIN: Did the card say Cooper,
Erving & Savage or Mayor on it? That was the

question, I -think.

~Q . Yes. That was the question,
A Gee, I can't recall. I don't know.,
Q And lastly, Exhibit 25, your letter to
Commissioner Maikels refers -- at the bottom it says,

“"Reference: Mr. Harold Joyce."”

A Yes.
Q Who is Mr. Harold Joyce?
A He is a good friend of my brother John's in

the Sixth Ward in Albany.

0 In the Sixth Ward?

A He is a member of the Albany County
Legislature =--

Q I'm sorry, sir?

Beth 8. Goldman, CSR, RPR
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(CURLEY, P. - EXAM,., BY THE COMMISSION)
1 A ~—- and the head of the electricians' unicn.
2 Q And a member of the Albany County
3 Legislature, did you say?
4 A That's correct.
5 Q And he is a member of the Democratic
6 political organization; is that what you knew at the
7 tine?
8 a Yes.
9 MR. SCHWARZ: I have no further
10 e :rquesfidns.
5 N T CHAIRMAN FEERICK: I would like

12} ..+ .counsel to .show the witness -- I am not sure if

A3 7 e the document was presented before, Exhibit 36.

14 For the record, document 36 appears to be a

15 license agreement between the witness and the

16 city dated October 20, 1983, eleven days in

17 adyance of the final license.agreement. That, I

18 believe, is Exhibit 3.

19 THE WITNESS: Here is the one with two

20 years, okay.

21 ' BY CHAIRMAN FEERICK:

22 Q If the witness would examine Exhibit 36,
e 23 and particularly the signature page on-page three, I
| B—] iy

24 will ask whether, Mr. Curley, that is your signature

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - BEXAM. BY THE COMMISSION)
on the page.

A This is exhibit 36, the third page. And

that is my signature.

0 Does that document in any way refresh your
recollection as to the events that took place with
respect to you and your attorney following the
meeting with Mayor Whalen?

A Yes. This is c&nsistent with, you know,
with everything. I guess the other one, the amended

one for three years we discussed was October 3lst.

'S6'you can see it was eleven days later. And it
~“would be interesting to compare the two documents. .

“To my recollection, the only thing that would be

changed would be from two years to three years to
conform with the State Liguor Regulations. 8o, how
much negotiation had to be done there is, you know,
ridicu;gus. All you have to 'do, i think -~ I didn’t
compare the two. But I think if you do, you will
find that they are the same except with respect from
two years to three years.

CHAIRMAN PEERICK: I just wanted to

make sure the record was complete.
MR, BRESLIN: I'm sorrys We might

by i

have been better able to respond if you had

Beth S. Goldman, CSR, RPR
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(CURLEY, P. - EXAM. BY THE COMMISSION)
given it to us. We had asked for it and staff
attorney refused to give us =--

CHAIRMAN FEERICK: Counsel, when you
have had an opportunity to‘examine the exhibits
in entirety, we would be happy to accept any
additional written statement the witness might
have following this hearing.

BY COMMISSIONER EMERY:
Q Do you know now or recollect what the

-reasons vere or the reason for the two-year term

initially? -
~A - : No. . As opposed to on a one-year?

Q . - As opposed to a one~-year or two-year term.
| MR. BRESLIN: The city attorney who
did it never did a 1icense for a premises
wherein you have ligquor. Cities are not usually
in_the business of renting out businesses that
have liquor licenses. While the city does many
leases, they don't lease premises wherein you
serve liquor. So he was unaware of the fact -~
THE WITNESS: And that was new, too.
They had just gone to a three-year license when
Cuomo was elected. That was one. of the first

1

things he did.
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(CURLEY, P. - EXAM. BY THE COMMISSION)
Q Mr, Curley, my question is: do you know the
reason they fixed on a two-year term for your lease?
A No, I don't.

CHAIRMAN FEERICK: You don't know
whether it was "ridiculous®™ or any degree of
negotiating, or how difficult the negotiations
were to change it to a three-year term; do you?

THE WITNESS: No. I don‘£ know if it
was difficult to change it from a two-year.

COMMISSIO&ER EMERY: That's all. That
is my question. -

CHAIRMAN FEERICK: Thank you very: -
-muche

(The witness was excused.)
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(DEVINE, E. - FOR THE COMMISSION)
CHAIRMAN FEERICK: The Commission
calls as its next witness Eugene Devine.
EUGENE DEVINE,
called herein as a witness before the
Commission, and being duly sworn by the
Chairman, testified as follows:
CHAIRMAN FEERICK: Please be seated.
I would like to ask counsel to identify himself
for the record, please.
MR, TROM3LY: Edward J. Trombly, Key
Corp. Plaza.
.CHAIRMAN FEERICK: I recégnize Thomas
McShane.
MR. MCSHAEE: Thank you, Mr. Chairman.
BY MR. McSHANE:
Q Mr.‘Devine, would you please state your

full name and spell your last name.

A Eugene P. Devine, D—e—v~i-n—e.

Q Now, HMr., Devine, where are you presently
employed?

A I am a partner in the firm of Devine,

Piedmont & Rutnik.
Q For how long have you been with that firm?

A Since September, 1985.

Beth S. Goldman, CSR, RPR
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(DEVINE, E. - FOR THE COMMISSION)

0 Prior to your association with the current
firm, were you associated with another law f£irm?

:\ Yes. I was a partner in the law firm of
Cooper, Erving & Savage.

Q For how long were you a partner in that
firm?

A - Approximately from 1981 or 1980 to when I
left in September '85.

Q And prior to being a partner in the firm,

were you an associate in the firm?

A I was an associate in the firm from '75

i luntil I became a partner.

Q And .when did you leave the firm?
A September of 1985.
Q During the time when you were a partner,

Mr. Devine, how many other partners were there in the
£firm?
A I believe there were eight. Seven other

partners, eight partners total.

Q Were any of those other partners senior
partners?

A Yes. There were three senior partners.

Q Who were they?

A James'D;islane, Tom Whalen and Jim Brennan.

Beth S. Goldman, CSR, RPR
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({DEVINE, E. - FOR THE COMMISSION)
1 0 Mr. Devine while you were with the firm of
2 Cooper, Erving & Savage did the firm have dealings on
3 behalf of clients with municipalities?
4 A Yes.
5 Q And did the firm have dealings with the
6 City of Albany on behalf of clients?
7 A Yes.
8 0 In 1982, Mr. Devine, Thomas Whalen, a
9 partner in the firm, became President of the Common
10| ... .Councill; is that correct?
1. = - A .I believe s0.
~d20 0 a0 Q And did he subsequently become Mayor?
13| e 0 A Yess
14 Q And do you recall when he became Mayor?
15 A He became Mayor upon the death of Mayor
16| Corning. I am not sure what year that was. I think
17 it was in the spring, maybe May. But I don't recall
18 the year.
19 Q When Mr, Whalen became a member of the
20 Common Council he remained a partner in the firm of
21 Cooper, Erving & Savage; is that correct?
22 A That's correct.
B 23 Q And when he later became Mayor he remained
| S b
! 24 a partner in the firm; is that correct?
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(DEVINE, E. ~ FOR THE COMMISSION)

A That's right. That's correct.

Q As a partne; in the firm he shared in the
profits generated by the firm's business?

A Yes,

Q Mr. Qevine, did the members of the firm
address the issue of Mr. Whalen's serving as an
official in the City of Albany while remaining a

partner in the f£irm?

A Yes.
Q And in what context did those issues get
‘raised?
A A+ I believe sometime subsequent to his

becoming Mayor, it was raised at a partnership
meeting. And we discussed the pluseé and minuses and
whether it would be feasible.

Q What were the concerns of the members of
the f£irm, Mr. Devine?

A I think, basically, not in terms of
governmental ethics, but in terms of the legal
ethics; that there were possible conflicts of
interest, things like how much time would be spent in
the office, how much time would be spent in the
Mayor's office, those types of things.-

o) Were these concerns raised directly with

\
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(DEVINE, E. -~ FOR THE COMMISSION)

Mayor Whalen?

A Yes.
Q Do you recall what his position was?

A I think Tom felt that he could at least
teﬁporarily stay as Mayor'and stay in the law firm,
and that we could deal with the conflicts of interest
on a case by case basis, and deal with them as fairly
as we could.

Q Did you ever hear the Mayor make reference
to the fact that his position as Mayor would be a
benefit to the firm?

-~ A_ .. Yes.. I think at that same meeting, in

: discussing the pluses and minuses and pros and cons

of his position, I think Tom felt, and others in the
firm felt that the exposure would be beneficial to
the law firm.

0 _ Do you recall the MayorAever making
reference and comparing his situation to Mayor
Corning's regarding this matter?

A Yes. As I say, we were discussing a lot of
different things. And I think that Tom felt that the
Mayor, the former Mayor had been able to assist
certain other law firms in the city. .8ut again, that

G
1

was something that was discusseed. And there was a
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(DEVINE, E. -~ FOR THE COMMISSION)
difference in that Tom was a partner in the law firm
and we felt, and he did too, that he certainly
couldn't be as helpful because we would run into
conflict situations.

Q Did he make specific reference to the other
firms in the city that he was speaking about?

A - I would have to clarify that. I don't know
whether he did or someone else did. But yes, mention_
was made.

Q . .Which firms were those?-

MR. SCHWARZ: Can we clarify which
- firms those were to which reference was made in
. connection with Mayor Corning when he was Mayor?
"THE WITNESS: I can recall at least
two, I think, among several. Rutnik & Rutnik
and Richard Meyers were mentioned as having been
known as involved in politicé when Corning was

Mayor, and that it was beneficial, we felt it

~was beneficial to their business.

0 Mr. Devine, if you would, I-would ask you --
first of all, do you recall testifying before a
private Commission hearing on November 1, 198872

A Yes.

3

Q I would ask you, if you could, to take a

({510 220407770
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(DEVINE, E. - FOR THE COMMISSION)
look at pége 30 in the transcript of that testimony.
And I would ask you whether or not you recall being
asked the following question and giving the following
answer: "Did the Mayor ever give any specific
examples of how, as Mayor, he might be able to assist
the law firm? Answer: "Well, I think that Tom at
that point was still not sure of his political

career, where it was going. At one particular

-meeting he used an example. And he said that, 'Look
.what Mayor Corning has done for the Noonans and

“Rutniks.'- And you know, I think a lot of business

was .generated by -close political ‘ties."”

‘A . The- problem that I_felt~with'that was that
Mayor Corning wasn't a partner in those two law
firms, and I didn't think that business would be as
easily referred because of the conflict.

Q._ My question, HMr. Devine; is; does that
refresh your recollection as to who made the comment
with reference to the Noonans and Rutniks in the
firm?

A That refreshes your recollection that that
is what I said that day, yes. But I think I am
clarifying it now.

b

Q Thank you, Mr. Devine. Mr. Devine, did the

Beth S. Goidman, CSR, RPR
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(DEVINE, BE. -~ FOR THE COMMISSION)
law firm of Cooper, Erving & Savage handle tax

protest matters on behalf of clients?

A Yes.

Q Are those referred to as tax certiorari
matters? |

A Ultimately, yes.

Q After Mayor Whalen assumed office, did the

law firm continue to handle those cases for a time?

A Which office?
Q I'm sorry?
A .- After he assumed which office?
Q- - .0ffice of President of the Common Council.
A" . I believe so.
Q And can you explain how the firm handled

those matters?

A Well, basically, if we had a client who
requested us to handle tax protesﬁ matters, normally
we would file a tax protest. And if that were
denied, we would file a certiorari proceeding.

0 Did the firm continue to handle those
matters after Mr. Whalen became Mayor?

A Once.

Q Can you describe how it was handled on that

b

one occasion?
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(DEVINE, E. - FOR THE COMMISSION)

A To the best of my recollection -- and I anm
a little unclear on this -~ I believe that Corning
died sometime in the time of —-- sometime in May.
That is around the time when you are doing tax
protest work. And my understanding was -~ and I
received this information from Jim prislane sometime
after the fact, that we were in the process of
preparing tax certioraris when the Mayor died. At
that point, apparently Jim Drislane realized that

there was a conflict there with Tom now being the

_Mayor as opposed to President of the Common Council.
-And ‘the matters were referred to-a Joseph Yavanditti,

.an rattorney in .town in our office. He was not

associated with our office, but rented space. And he
proceeded from there.

Q Is it your recollection that the work,
substan;ive work on the matter was performed by
Cooper, Erving & Savage, and subsequently the papers
were submitted by Mr. Yavanditti?

A Yes. My recollection is that we had the
bulk of the work done when we referred the files
over. All that remained to be done was for them to
be submitted.

W
l

Q Mr. Devine, while yvou were with the f£irm of
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(DEVINE, E. - FOR THE COMMISSION)
Cooper, Erving & Savage was First American Bank a
client of the firm's?

A Yes.

Q And do you recall what percentage of the
firm's billings were generated by the work performed
for First American Bank?

A - I recall we would discuss it from time to
time; probably twenty-five percent.

Q Do you recall in 1984 First American Bank

"becoming concerned about the real estate -- real

property tax consequences of its purchase of Banker's

cMrust?ioen

"A . I think :the acquisition by first American
was in 1984. I think it was the spring of '85. That

is the period you are referring to.

Q I'm sorry. Spring '85 rather than 19847
A Yes.,
Q Do you recall at that time First American

Bank being concerned about the tax consequences of
that?

A Yes.

Q Could you explain exactly what the concerns
were in this regard?

Y

A My recollection is that one of the -- there

Beth S. Goldman, CSR, RPR
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(DEVINE, E. - FOR THE COMMISSION)
1 were several branches, a main.office and several
2 branches. One of the local towns where a branch was
3 located sent a notice of an early or tentative
4 reassessment. And I received a phone call, I
5 believe, from John Burn asking me what the bank could
6 do to alleviate this. Freling Smith who was with our
7 office primarily handled the bank work, and I got the
8 call because Freling was out, or I told John that
9 Freling was out, and I would have him look into it.
10| .. And subsequently, wheﬁ Freling returned we discussed
11|-. -+.this.. I went in to discuss this one particulér
12 - problem with him.
13| % o Qo ;Do you recall discussing with Mr. Smith
14 your concerns about a possible conflict with the City
15 of Albany on this tax matter?
16 A What happened then is in discussing the one
17 particu;ar problem, we realized that there were
18 transfers in the City of Albany and :in the other
19 towns, and that the ones in the City of Albany could
20 be a problem because Tom had now become Mayor.
21 Q Was this issue raised within the firm at a
22 partnership meetings?
[ 23 A Yes. PFreling Smith and I thought that the
[— '
‘ 24 best way to do it was to discuss it at a partnership
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(DEVINE, E. ~ FOR THE COMMISSION)

meeting and get everyone's thoughts on the matter.

Q Was the Mayqr present at that partnership
meeting?

A Yes.

0 Do you recall what he said about the
matter?

A Yes. After ~- I don't recall whether

Freling bought the matter up or I did. And there was

some discussion, and Tom said, "Let me take a look at

it. Let me look into the matter, and I will get back
- to the law f£irm." . And he said, "Let me talk it over
~with Freling after the meeting and we will see what

" happens. " o 1o

Q Did the Mayor subsequently comment on the
matter at another partnership meeting?

A Approximately two or four weeks later, Tom,
I think_in his capacity as Mayor,.after having
learned that there was a possible tax problem, had
investigated the matter and came back and informed us
that it was takén care of, there.was no problem;
meaning that there is no conflict, that there was no
problen.

Q Was it your understanding that the Mayor

S
i

had personally looked into the matter?
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(DEVINE, E. ~ FOR THE COMMISSION)
A That is what I thought, yes.
0] Mr. Devine, are you familiar with the

Tricentennial Commission?

A Yes,
Q What is the Tricentennial Commission?
A It was a not-for-profit corpotation set up

to do many things, I think, in celebrating Albany's
three hundredth birthday. |

) Did there come a time when you represented
the Tricentennial Commission?

A .. Yes.

Q. :.And what did you do for .the Tricentennial
Commission?

A I incorporated it.

0 Can you tell us how you ended up

representing the Tricentennial Commission?

A Yes. Tom came in, and I said, "Tom -~ " he

either called from the Mayor's office, and asked if I

would go up and see him, or came into my office down

at the iaw firm, and asked me if I would like to work

on it.

Q And as a result of the work that you did on

behalf of the Tricentennial Commission-was the firm

paid a fee?

8eth S. Goldman, CSR, RPR



91
r?ﬂ (DEVINE, BE. -~ FOR THE COMMISSION)
— 1 A Yes, I believe so.
2 Q And at that time Mr. Whalen was a member of
3 the firm?
4 A Yes.
5 Q And he shared in that fee; is that cdrrect?
6 A Yes.
7 Q - By the way s do you know who the chairman of
8 the Tricentennial Commission was?
9 A I think it was Léw Swyer.,
~10 - . Q. - :And did you ever have any conversation with
114 him about your being retained f£or the Tricentennial
12| -~ Commission?
13 | A No.
14 ’ Q In your view, was it the Mayor's decision
15 to hire you for ﬁhat purposé?
16 A He asked me. I don't know whose decision
17 it was.
-18 Q Mr. Devine, during the time when James
19 Drislane was a partner with the Cooper, Erving &
20 Savage firm, you were aware, were you not, of the
21 fact that he represented Maiden Lane Auto Park in its
22 dealings with the Albany Parking Authority and other
raj 23 city aggncies when Mayor Whalen was Mayor; is that
1 g g
24 correct?
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(DEVINE, E. - FOR THE COMMISSION)
| A Yes.
Q And did you ever bring this matter to the
attention of any ©f the partners?
A . No, I didn't. It was brought to ny

attention.

0 Who brought it to your attention?
A Jim Drislane.
Q Did you have a conversation with him

regarding this matter?

A B Yes.
'Q . -Can you tell us what the conversation was?
A I knew  that Jim represented Maiden Lane. I .

didn't know the particulars of what they were doing
at that point in time. And I was in Jim's office on
something else one day, and he informed me as to what
was going on, and thought that it would be a problem‘
but fel;, at least in his opinion[ that it would be a
problem -- not be a problem for the law £irm, but
mafbe a problem for Tom, and that he would speak to
him about it.

Q Did he ever discuss the conversation that
he had with the Mayor concerning this matter with

you?

Beth S. Goldman, CSR, RPR
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(DEVINE, E. - FOR THE COMMISSION)
1l Q Again, I would like you to refer to the
2 private testimony that you gave before the
3 Commission, to page 52 at the bottom of the page. Do
4 you recall being asked this question and giving this
5 answer: "Do you have any khowledge of any
6 discussions with Mr. Drislane regarding the clients
7 that he represented in front of city agencies or city
8 related entities such as the Albany Parking
9 Authority?" Answer: "I had a discussion with Jim
10 Drislane once in his office in regard to Maiden»Lane,
-~ 11| .. . that it 'is a problem. And he said ‘to me, 'Maiden
12| .- . -Lane has been a client of mine. I have a
. 13| . -relationship with them and I intend to service them.
14 I have told Tom if is a problem with his being Mayor.
15 But as far as I am concerned it is his problem and
16 not mine, and I intend to continue servicing them.'"
17 Do you recall giving that testimoﬂY?
18 A Yes.
19 Q Does that refresh your recollection
20 regarding your conversation with Mr. Drislane about
21 his conversation with the Mayor?
22 A I don't think that that differs too much
r‘ﬂ 23 with what I just said. Maybe I should-clarify it. I
- 24 am not sure whether he said, "I have told Tom," or "I
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(DEVINE, E. - FOR THE COMMISSION)
will tell him." And if that needs clarification, I
will clarify it. B8ut his basic thing was that it
wasn't a problem for the law firm and he would
continue to service them. And there were some
discussions with Tom,

0 Thank you. -By the way, the firm continued
to represent Maiden Lane Auto Park; is that correct?

A I think -~ I can't answer that, I don't
think, because I think I left shortly thereafter.

Q - Mr,., Devine, while you were at Cooper,

. +Erving & Savage 'did there come a time when you
represented the members of the union local in

- discussions with-the City of Albany?. .

A Yes.
Q Can you describe how that .took place?
A Yes. I received a call from my client who

informeé me that the contract for the four or five
laborers who work at the city landfiil was up for
renewal. And what he told me was that, basically,
the laborers historically waited for the other city
workers to settle, and whatever percent raise they
got, the laborers were willing to accept. So, I
called corporation Counsel's office and had a very

§

short discussion with Vincent McArdle who told me he
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(DEVINE, E. - EXAM. BY COMMISSIONERS)
didn't see any reason why that practice shouldn't
continue. This was in between the former Mayor
passing away and Tom taking over. And I was told
that that would be the practice in the future, and
that has been.
Q' That was thé’extenﬁ of yoﬁr negotiation
with the city with regard to that matter?
A I object to "negotiation," but that was the
extent of my discussions, yes.
MR. McSHANE:; Thank you, Mr. Devine.
-1 have no futtﬁex gquestions, Mr. Chairman.

CHAIRMAN FEERICK: Thank you.

i .. Commissioner Magavern?

b

BY COMMISSIONER MAGAVERN:

0 Mr. Devine, considering whether your firm
might have any problem of conflict after Mr. Whalen
first became Council President and when he became
Mayor, did you personally do any research on that?
Did you happen to take a look at Article 18 of the
General Municipal Law, for example?

A I don't recall specifically looking at
Article 18, no.

Q One of our concerns is whether Article 18

M

is sufficiently clear to the people to work
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(DEVINE, E. - EXAM, B8Y COMMISSIONERS)
effectively with its Do you recall forming an
opinion on that, as to whether Article 18 gave you
sufficient guidance?

A I don't recall what Article 18 says.

0 Was it your opinion that the firm should
not handle £ax certiorari proceedings after Mr.
Whalen became Council President?

A I think it was everyone's opinion,

"including Tom Whalen's.

Q . What did you base that opinion on?

- A - Well, a tax certiorari is, in actuality, a

‘lawsuit . brought:against.the city by an aggrieved

~taxpayer, with corporation counsel's office. And the

attorney for the aggrieved taxpayer oftentimes will
conference and settle the matter like any other

lawsuit. And, as I say, the Corporation Counsel is

‘the city attorney. We thought it would be a problem

in continuing to do this.

0 That was because it was a direct
adversarial relationship?

A Correct.

Q In your opinion, would it be appropriate
for someone in the firm to deal with the city, not in

Y

litigation, but rather in negotiations?
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(DEVINE, E. - EXAM. BY COMMISSIONERS)
1 MR. TﬁOMéLY: I object, Mr. Chairman,
2 to the question. You are calling for a
3 conclusion on the part of the witness, and no
4 foundation has been laid. His opinion is not
5 any more valid than anyone else's in this roomn.
6 CHAIRMAN FEERICK: I will direct the
7 . witness to answer the question.
8 THE WITNESS: What was the question?
9 Q I will rephrase it. 1In your opinion, by
10| = . -extension of the same policy which precluded your
111, ~ firm from handling matters on behalf of private
12 o ;cl;ents.ih a direct adversarial relationship against
13- ;mfthe city,;bYaextension, would that ' same principle
14 apply to negotiations on behalf of a private client
15 with the city?
16 MR. TROMBLY: May I have a minute to
17 confer with my client?
18 CHAIRMAN FEERICK: Sure.
19 (Attorney client conference)
20 THE WITNESS: I think I have answered
21 that I have not not reviewed Article 18 and,
22 therefore, I don't know the answer to your
Ffj 23 question. .!
24 Q Let me phrase the question in terms of

Beth S. Goldman, CSR, RPR
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(DEVINE, E. - EXAM, BY COMMISSIONERS)
policy making. Within ybur own firm, did you ever
consider it in your own firm as to whether it would
be appropriate for members of your firm to rep}esent
private clients with the city or with city related
agencies in which Mayor Whalen served as an official
to negotiate business transactions?

A ~To my knowledge, nothing specificélly was
discussed.,

Q Did you become aware at any time that

. members of your firm were representing private

clients before the IDA at a time when Mr. Whalen sat

“as a member of that agency?

A . Yes.

Q Did you ever consider whether that was
within proper guidelines of your firm?

A On the several occasions that I learned
about i;, it was after the fact; it was a fait
accompii at that point.

Q Did you ever express an opinion as to
whether your firm ought to adopt guidelines to

prohibit such representation?

A Yes,
Q What was your opinion that you expressed?
A Well, I didn't think that I -- several

Beth 8. Goldman, CSR,; RPR
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E;j 1 people didn't think -that we should, and I would
2 include Tom in this. I think we tried to avoid that.
3 Q Do you know what steps he took to prevent
4 that in the future?
5 A Nothing, other than we would look at a case
6 when it came in on a case by case basis and examine
7 it and see if we saw any conflict at all.
8| 0 When is the first time they expressed the
S view that memﬁers of your firm should not repreSent
10} . private clients before the IDA?
.11y oo - A . I-don't recall. pid you-ask me if he did
.12 c-,.or .1f ‘anyone did?.
13 ’ Q If any member of the f£irm did.
14 A I don't recall, but I thought you just
15 asked me when is the first time that he did. And I
16 don't know whovbrought it up.
17 0 . What I want to know is ~-- let me state my
18 questién, and maybe I can clarify it. Apparently,
19 you misunderstcood it. Mr. Whalen expressed the
20 opinion that members of the firm should not represent
21 private clients in transactions of the IDA; is that
22 right?
[:j »23\ A That opinion was expressed at the law firm,
“24 and I think he concurred in it. I am certain that he

Beth S. Goldman, CSR, RPR
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(DEVINE, E. - EXAM. BY COMMISSIONERS)

1 did.

2 Q Was that opinion expressed at the law firm

3 soon after he became Council President?

4 a I don't recall when it was.

5 Q Did you subsequently become aware that, in

6 fact, members of the firm did handle matters before

7 the IDA?

8 A Yes.

9 Q And that was after the opinion had already
10 -been expressed within the firm that the firm should
11}~ " not:-to do so; is that right?

e l2) . A No. I don't know when it was.

13| @ 'Q  “You don't know one way or the other?
14 A No, that's right.
15 ’ COMMISSIONER MAGAVERN: That is all.
16 8Y COMMISSIONER EMERY:
17 Q  Mr. Devine, I believe ydu testified that
18 there were two meetings at which the issue of the
i¢ bank, the FAB reassessment of property values came
20 up, where a question of conflict came up. The first
21 one, Mayor Whalen was present and he said he would
22 look into it; is that correct?

[zz 23 A That's correc?r

| 24 Q And then two or four weeks later, you said

Beth S, Goldman, CSR, RPR
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(DEVINE, E, -~ EXAM. BY COMMISSIONERS)

in his capacity as Mayor he did something. That is

]

what I didn't understand. What do you mean by "in
his capacity as Mayor"?
A My understanding of the situation is that

the Mayor oftentimes will receive a letter or

complaint from an aggrieved taxpayer stating why they

‘think their taxes are out of proportion to the others

in the neighborhood, or whatever, and that he will

then look into the matter. That is what I think he

~did.-

.Q .* . In other words, it was your understanding

“that after .the first meeting, after he had been

“alerted by his law firm that there was this issue of

these reevaluations, and that it also presented a
potential for conflict, he came back to you in the
second meeting even though he was sitting in the
paftner;hip and he was acting in his capacity as

Mayor when he told you it has been taken care of?

A Yes.

Q And that it was no problem?

A Yes.

Q Now, he was at that time your partner; was
he not?

A Yes. )
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(DEVINE, E. -~ EXAM. 8Y COMMISSIONERS)

0 Did you ask him what he meant by that, how
could it be "taken care of"?

A Well, it could be taken care of if the
taxes were not raised. Then there would be no need
for a certiorari., And then there would be no need
for a lawsuit and there would be no conflict on our
part. I assumed it to mean that he had looked into
the matter and it was not going to be a problem for
the law firm.

Q It was not a problem for the law firm. And

‘the considerations at that partnership meeting were

.- not concerned with his duties as Mayor to the people

of .the City of Albany with respect to maximizing
appropriately under legal limits the tax base of
property there?

A I think we were concerned with our own

professional ethics.

Q And with your clients?
A Yes.
Q Now, when Mr. Drislane said to you in a

meeting with respect to Maiden Lane and you had the
discussion you testified to, do you remember whether
that was before or after the FAB issue?

L
[}

A My recollection is that it was after,

Beth 8. Goldman, CSR, RPR

BT O AR AT e




10

A

12
13
14
15
16
17
18
19
20
21
22
23

24

103
(DEVINE, E. - EXAM. BY COMMISSIONERS)
because4I think it was shortly before I left the law
firm.

Q And I believe in your testimony, the
testimony that Mr. McShane read, you had testified
previously words to the effect that James Drislane
said to you, "I told --" or "I will tell Mayor Whalen
that it is his problem, and I intend to continue to
service Maiden Lane." Now, did you detect on his
part some frustration with the situation that he had
been put in by .this problem?

LA L NO.

Q.. Simply that, "It is his problem; it is not

.a problem for me"?

A Yes,

Q | Did you ever hear expressions to that
effect by other members of the law firm with respect
to these issues that apparently by that time had come
up on é number of occasions?

A Yes. I think we discussed from time to
time different issues.

Q Well, what I am asking you is: was there
some sense in the law firm that this was a problem,
and it was a continuing problem and it.was not going

’f

away and the Mayor wasn't doing anything about it?

— e o S
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(DEVINE, E. - EXAM. BY COMMISSIONERS)

A Up until the last part of your -- the last
part of your statement, yes, it was a problem. And
it came up from time to time, and we tried to deal
with it on a case by case basis. I am not saying
that he is not -- that he didn't do anything about
it. He attempted to deal with the situation.

Q Perhsps you could tell me, to your
knowledge, was there any occasion on which the law
firm did anything to deal with 1it?

A Yes.

Q What measures did the law firm take on any

occasion to deal with this problem, other than the.

time that you handed over the certiorari that you
testified to?

A We handed over the certiorari. There were,
I believe, a couple of false arrest suits which we
felt we couldn't take on because they were involved
with sﬁing the city. There was another situation --
and forgive me because I don't recall. I think we
referred out some IDA work that we felt we couldn't
do. And there may have been others.

Q Do you remember any actions that Méyor
Whalen took in his capacity as Mayor to avoid the

problems that you perceived prior to your leaving in

U SOV
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(DEVIﬁE, E. - EXAM. BY SPECIAL COUNSEL)
19852
A I don't know what he did in his capacity as
Mayor to alleviate the problem, no.
0 You didn't become aware of anything that he
did other than, I guess, on the one occasion that
that he said at the partnership meeting that it was
"taken care of"?
A No.
COMHMISSIONER EMERY: That is all I

have.

- BY MR. SCHWARZ:

»~

-Q ... Just to go over a couple of guestions that
Mr. Emery asked you; was there ever a time in
connection with your firm's representation of a
client that some public disclosure was made, as far

as you know, that the firm represented a particular

client?

A Other than which time; did you say "other
than® ==

Q I said other than the time that you

mentioned with respect to the tax certioraris where

you handed the matter over, in connection with any

other matter where the firm did continue to represent
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(DEVINE, E, - EXAM. BY SPECIAL COUNSEL)
1 a client in some negotiations with the city, was
2 there any disclosure made by the firm, as far as you
3 are aware?
4 A To the best of my recollection, in the
5 laborers! situation, I sent a letter to the city.
6 Q That would have been a letter written by
7 you to whom?
8 A Corporation Counsel, I believe,
9 Q Aside from that, was there anyplace where
10 any public filing-was made by your firm? And by
i1l _ public filing, I don't mean something that might be
12 subject to the Freedom of Information Law., .
130 ¢ .- oA I ‘have no knowledge.
14 0 Was the FAB -- First American Bank on
15 retainer at the time of this assessment issue?
16 A I believe when first American came in, that
17 _is when we went to an hourly basis.
18 Q. And last, with respect to the sharing of
19 fees in your firm, without getting into the specifics
20 0of who had what percentage interest which I am not
21 interested in, is it correct that the revenues would
22 be deposited in the account, the expenses would be
Eli 23 paid, ?nd then over the course of a year there would
24 ) be distributions in accordance with the net profit

Beth S. Goldman, CSR, RFR
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(I')EVII;IE, E. - EXAM. BY SPECIAL COUNSEL)
1 participation of the partners?
2 A Yes.
3 Q Were all fees treated equally in that
4 respect?
5 A Except those of a fiduciary nature.
6 Q Like guardianship?
7 A Yes.,
8 Q And how were thosé treated?
9 A Those were the property of the partner who
10| .. - was appointed guardian, trustee, receiver, what have
11 . you. |
20 o Q < If the check in connection with one of
13| ... those fiduciary matters was made out to a firm -- to
14 the firm, would that then be deposited but an equal
15 amount given to the partner?
16 A’ I don't recall any inétance where it would
'17 ever be‘made out to the firm.
18 Q In other words, it was just maintained
19 separately from the firm's revenues?
20 A Yes.
21 Q Was there any reason why that could not
22 have been done with respect to a check that came to
[?T 23 the firm in connection with the work d?ne in
R .
24 connection with negotiations for the city on behalf
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(DEVINE, E. - EXAM., BY SPECIAL COUNSEL)
of a client? 1Is there a technical reason why that
could not have been done?

A What?

0 For example, if the firm received a ten
thousand dollar fee from a client in connection with
the negotiation with the city, was there any reason
why that amount could not have been subtracted from
any'particular partner's account; it was just an
accounting mechanism; wouldn't it have been?

 A I don't understand the ques;ion.

Bverything came in. And after overhead, everything

‘was split, other than .fiduciary, Any formal day to

day- legal work. I don't understand the question.

Q In oﬁher words, was there anything
inconsistent with the accounting mechanism of your
firm that would have made it impossible to separate
out any.fee that the firm thought it was
inappropriate, for example, for Mayor Whalen to

participate in?

A Oh, not to my knowledge, not before I left.
Q In other words, that could have been done?
A Yes.

MR, SCHWARZ: ©Nothing further.

M3

CHAIRMAN FEERICK: Thank you very

Beth S. Goldman, CSR, RPR
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(BELL, G. ~ FOR THE COMMISSION)
much.
{The witness was excused.)
COMMISSIONER FEERICK: The Commission
calls before the luncheon break the final
witness, Mr., Bell. -
| GORDON C, BELL,
called herein as a witness before the
Commission, and being duly sworn by the
Chairman, testified as follows:
CHAIRMAN FEERICK: I would ask counsel
to identify himself for the record.
MR. HAYES: Yes. Harry H. Hayes, . .
. H-a-y-e-g, 350 Northern Boulevard, Albany 12204.
CHAIRMAN FEERICK: Thank you. I
recognize Kim Greene for gquestioning.
MS. GREENE: Thank you, Mr. Chairman.
BY MS. GREENE:
Q Good morning Mr. B8ell. Could you state

your full name for the record, please.

A Gorrdon C. Bell.

Q What is your current occupation, Mr. Bell?

A I run a sheetmetal fabricating shop in
Albany .

Q Ané what 1s your position with that

Beth S. Goldman, CSR, RPR
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(BELL, G. - FOR THE COMMISSION)
1 organization?
2 A I am President of the company.
3 0] Mr. Bell, do you own property known as
4 283-85 Sheridan AQenue?
5 A The company does, yes.
6 Q When did the company purchase this
7 préperty?
8 A I guess in 1985. I am not sure. Could I
9 have a look at that, counselor?
10 S MR. HAYES:; (Offering)
0 It N A 1985, yes.
12 o ;¢4.Q’ .- Thank you. And who did the company -
13}.. “purchase this property from?:
14 A From the City of Albany.
15 0 Were you represented by an attorney for the
16 purpose of purchasing this propecty?
17 A Yes, I was.
18 Q. And who was your attorney?
19 A Thomas Whalen.
20 Q Why did you want to purchase this property?
21 A Why did I want to purchase it? Well, it
22 was near my business, and I had seen it vacant for a
[lf 23 lon?‘time. And I made inguiries, and.that is ~- I
24 needéd it for warehouse and parking.
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(BELL, G. - FOR THE COMMISSION)
Q What was the first step you tecok in buying

this property?

A I went to a real estate agent.

Q What did you ask the real estate agent to
do?

A To find out who owned the property and see

if we could buy it.

Q And did he report back to you with that
information?

A Yes, he did.

Q And who Qas the owner of the property at
-..that time?

‘A~ .The City of Albany.

Q What did you do next, Mr. Bell? /

A I wrote a letter with tﬁe instructions from

my real estate man to somebody in the city to make
inguiries as to buying it.
Q I would like to refer your. attention to

Exhibit 48 which is in the book in front of you on

the table.
A Okay .
Q Mr. Bell, can you identify Exhibit 48 for

me, please?

A Yes.

Beth S. Goldman, CSR, RPR
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Q Did you receive any response to this
letter?.. .

A Not for months.

112

(BELL, G. - FOR THE COMMISSION)

Q What is it?
A It is a letter that I wrote to Paul M.
Collins asking if -- what did I do -- I was

interested in purchasing a piece of property.

Q What was the date of your letter to Mr.
Collins?

A November 28, 1984.

Q What was Mr. Collins' position?

A Well, office of Corporation Counsel, but I

didn't know Mr. Collins from.Adam. I d4id what I was

Q What happened next, Mr. Bell?

A I think that I was told by the real estate
man that the property that I was -- that I was to geﬁ
the préperty or I was to be considered if I pay the
price. So, I think I put a call in to Cooper, Erviﬁg
& Savage and asked for the Mayor to call ne.

Q Mr. Bell, do you recall when you testified
privately to the Commission on June 21, 1989?

A Yes, I do.

Q Is it correct that you testified to the
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(BELL, G. - FOR THE COMMISSION)
Commission at that time -- let me refer you to the
document.

A Now?

Q Yes, if you will, please. Here is a copy
of your deposition. And I would like you to turn to
page six, please. I would like to ask you if you
recall being'asked the following guestion and giving
the following answer. Question: "Did you receive a

response to this letter?" Answer: "I don't think I

did. When is that dated?"™ Question: "The letter is

dated November 28, 1984"
A - Wait a minute. I am not following you.
I'm sorry. (pause) Okay,‘all right.

Q Question: "The lettexr is dated November
28, 1984." Answer: "I didn't receive any response to
that letter.”

A I think months went by, possibly three
months. And I don't know how it happened, but I
fhink -- I kept calling Larner, and I was getting
nowhere. And I think I get a call from Tom Whalen,
from Mayor Whalen, and he told me at that time that
if I were interested in the property, I would have to
remer the tanks. Essentially, I don't know whether

I called him or whether I got it through Larner. But

Beth S. Goldman, CSR, RPR
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(3 ELL, G; - FOR THE COMMISSION)
1l anyway, I did get a .call from Mr. Whalen saying that
2 was I aware that if I purchased the property that I
3 would have to remove tanks that were left in the
4 ground and contaminants. Yes, that is exactly -- but
5 how we we got there, months went by and I don't know.
6 Q Quring the course of this conversation, Mr.
7 Bell, did Mayor Whalen indicate to you how he knew
8 that you were interested in purchasing this property?
: 9 A No, he didn't. No -- no,
10 T O Did Mayor Whalen discuss the purchase price
A1l - for the property with you at this time?
12y .~ ... A 'No, he did not.
13 Tt 0 .-:Did you tell Mayor Whalen who your real
14 estate broker was in this matter?
15 A Yes, I would think so because he had acted
16 for me before with the same real estate broker.
17 BY MR. SCHWARZ:
18 Q. Who is "he"?
19 A The real estate broker.
20 Q You saié in your answer, "He had acted for
21 me before"?
22 a The Mayor had acted for me before with the
[i: 23 sa?e real estate broker.
24 Q He had been your counsel before?

Beth S. Goldman, CSR, RPR
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(BELL; G. -~ FOR THE COMM&SSION)
A Before, oh, yes.
MR. SCHWARZ: Will you tell bring that
out please, counsel.
BY MS. GREENE:
Q Mr. Bell,lhad Mayor Whalen previously
represented you on other matters?
A -  Yes, he had.
CHAIRMAN FEERICK: Over what period of
time?
. THE WITNESS: It is now twenty-two
- years, so}itvwas seventeen years then.

- Q Mr. Bell, at the conclusion of your

" 'conversation with Mayor Whalen, was it your

understanding that Mayor Whalen would represent you
with respect to this property transaction?
| A Yes, it was. Yes, it was.
Q ‘ Did you then have a conversation with your

real estate broker regarding the price for the

property?

A Yes, I did.

Q What was that price?

A Fourteen thousand dollars.

Q Do you know how your broker had gotten this
price? |

Beth S. Goldman, CSR, RPR
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(BELL, G. =~ FOR THE COMMISSION)
A No, I don't. I just suppose he =-- I don't
know.
Q Did you have any other conversation with

May or Whalen concerning the purchase of this

. property?

‘A Yes, I did. Sometime after that, he called
me and said that he didn't like the deed that I was
getting and that —-- he asked me if I was in a hurry

to get it, and I said not really -- that he was going

"to get a title guarantee or something, and it would

take about .three weeks. And that was the other

. conversation that I had.

MR, SCHWARZ: I'm sorry. Would you go
back? You said he didn't like the deed. Could
you explain that for the record, please?

THE WITNESS: I'm sorry. I didn't
hear you.

| MR. SCHWARZ: You said he didn't like
-~ gomething about he didn't like the deed?

THE WITNESS: He said he 4
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(BELL, G. - FOR THE COMMISSION)
A No, I donft. I just suppose he -—- I don't
knpw.

| Q Did you have any other conversation with
Mayor Whalen concerning the purchase of this
propexty?

. A Yes, I did. Sometime aftervthat, he called
mévand said that he didn't likegthe deed that I was
getting and that -- he asked me}if I was in a hurry
to get it, and I said not reallyi—~ that he Qas going
to get a title §uarantee or some;hing,;and i£ would
take abogt th;ee weeks. And thatjﬁas the oéher
conversation §hat I had. {

s MR, SCHWARZ: I'mjsorry. ﬁould gou go
back? You said he didn‘tvl?ke the deed; Could
you explain that for the r%cord; please?

THE WITNESS: I‘g’sorry. I didn't
hear you.

MR. SCHWARZ: You said he didn't like
-—- something about he didn't like the deed?

THE WITNESS: He said he didn't like
the deed I was to receive., Whether it was a tax
deed, I don't‘know any thing about it.

MR. SCHWARZ: He wanted you to wait

and get a better. deal?

Beth S. Goldman, CSR, RPR
(518) 439-6772




117
(BELLv, G, - FOR THE COMMISSION)
1 THE WITNESS: Oh, sure. The deed, as
2 1 uﬁderstand it, the title insurance.
3 - Q Mr. Bell, if I may refer you to Exhibit 19
‘4 in the book in front of you. Mr., Bell, can you
5 ~L"QViélent:lfy this document for me?
6 A No, I can't.
7 Q I understand; it is a poor copy. If I may
8 read the top. "This indenture made the 17th day of
9 April, 1985 between the City of Albany, anmunicipal
10 , corporation organized under the laws of the State of
11| . . New York, having its principal place of business at
12§ City Ha;l, Eagle Street, Albany, New York, pg;ty of
13 the first part, and V. F. Conner Co., Inc., residing
14 at 67 Northern Boulevard, Albany, New York 12210, the
15 party of the second part."
16 A I don't recognize it, but it is -~
17 Q Have you ever seen this ‘deed beforé, Mr.
18 Bell?
19 A I must have, yes.
20 Q And if you would turn to the third page of
21 the document, and can you tell me who executed this
22 deed on behalf of the City of Albany?
s 23 A Thomas M. Whalen, III, Mayog,
[;J 24 K ) Mr, Bell, did there come a time when the

Beth 8. Goldman, CSR, RPR
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(BELL, G. - EXAM. 8Y COMMISSION)
purchase for this property was completed?

A Yes.

Q I would like to ask ybu to turn to Exhibit
49. Mr. Bell is this the invoice -- a copy of the
invoice you received from Cooper, Erving & Savage for
Mr. Whalen's representation of you in the purchase of
the property for you from the city?

A Yes,

Q What was the amount of the fee for the
services rendered in this transaction?

A .- $410..

Q. Did you also receive a letter from Mr.

."Whalen concerning this transaction?:

A Yes, I did.

Q Would you turn to Exhibit 50, please. Is
this the letter that you received from Mayor Whalen
régarding the transaction?

A Yes.

0 And did you subsequently pay the bill for
the services to Cooper, Erving & Savage?

A Yes. I did, Yes.

MS. GREENE: Thank you. Mr. Chairman,

I have no further questions.

]

BY COMMISSIONER EMERY: !

Beth S. Goldman, CSR, RPR
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(BELL; G. - EXAM. BY COMMISSION)
Q Just a quick gquestion. Mr. Bell, when you
thought about buying the property in the first place

and went through the real estate broker, at that

point did it ever cross your mind to call your long-

‘time attorney Tom Whalen?

A No, because I thought that Mobil 0il owned
it.

Q- When did you £ind out that the city owned
it?

A Through the real estate man.

Q Was there a period after you found out that

'~ the city owned it that took some time until you came

~.in contact with Mr. Whalen?

A Yes. But the ways of the real estate
people are mysterious, and I didn't know why it took
so long. 8ut it did take a long time, and I just
waited. I was busy and =--

Q'. You were just going to let him handle it
instead of calling your Jlong-time attorney?

A Yeg.

BY COMMISSIONER MAGAVERN:

Q Just for the record, you referred to a

Larner or Mr. Larner?

‘A Yes.

Beth S. Goldman, CSR, RPR
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(BELL, G. - E%AM. BY COMMISSION)
.~Q * Was that the agent?
A Yes.
BY Mé. SCHW}RZ:
.;Q Can you just go over please, again, sir,
how thé price was set.
A You know, I never knew.
Q Did someone just tell you that the price
would be fourteen thoqsand?
A Yes. When you go -- when you are buying

sométhing, you get a figure in your mind, what will I

. pay for:this.thing. After I found out I had to

remove the'tgnks and I was told it would cost me six
thousand dollars, at least, to do it, and fourteen
thousand -- I was figuring I would have to pay
between twenty and twenty-five thousand, and it was
-- it sounded all right to me.

Q So, you might have paid '$25,000 for this?

A" Yes.

Q And did you ever(become aware during the

. \

course ofnthe -~ from ébe ﬁime you wrote the letter
t0 some other time, thaé there was any public
announcement or any ad or any thing that this property

was for sale and that bids would be taken?

A I did not, no.,

Beth S. Goldman, CS5R, RPR
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(BELL, G. - EXAM., BY COMMISSION)

g
[ 1 MR. SCHWARZ: Nothing further.
2 MR. HAYES: If I am not aware, please
3 tell me, sir ~~ if I could ask that)the witness
4 be asked if the witness knew eithef before or
5 after that the property had been the oubject of
6 a prior agreement to sell to some thlrd\girty
7 ' for fourteen thousand dollars and that the buyer
8 had backed out when he found out he would have
9 to incur the additionai expenses to remove the
10 tank?
11 - . . .. 7 . CHAIRMAN FEERICK: Do you understand
12 : * ~ the guestion that was just raised?
13 , L Qf . THE WITNESS: The very first part, was
14 I aﬁare either before or after -- either before
15 or_after, no; I was not aware.
16 MR. SAYES: Thank.you, Mr, Chairman.
17 » CHAIRMAN FEERICK: -Thank you. We will
18 néh break for lunch and resume at one o'clock.
19 : (The luncheon recess)
20 |
21
22
= 23
! "24

Beth S. Goldman, CSR, RPR
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(XORNSTEIN, M, - FOR THE COMMISSION)

a AFTERNOON SESSION

CHAIRMAN FEERICK: The hearing is now
in session. And the commission calls as its
next witness Michael Kornstein.

MICHAEL RORNSTEIN,

called herein as a witness before the
Commission, and being duly sworn, testified as
follows:

CHAIRMAN FEERICK: Will counsel
identify himself for the record, please.

MR. BUCKLEY: James Buckley, lawyer,
Albany, New York at 39 North Pearl Street.
o ' CHAIRMAN FEERICK: I would like to
“recogniZé Thomas McShane, Commission staff
~counsel - for questioning.

MR. McSHANE: Thank you, Mr. Chairman.
BY MR. McSHANE:

“Q Mr. Kornstein, could you please state for
the record your full name, and spell your last name.
My £full name is Michael Alan Kornstein.
K~o~-r-n-s-t-e~i-n.

Q Thank you. Mr. Kornstein, what is your
current occupation?

A I ari an attorney.

Beth S. Goldman, CSR, RPR
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(RORNSTEIN, M., - FOR THE COMMISSION)

Q And are you associated with a law firm?

A Yes, I am.

Q With which law firm are you associated?

A Cooper, Erving & Savage, Nolan & Heller.

¢} For how long have you been associated with
that f£irm?

A Since 19 -~ well, that particular law firm

cameAinto existence in January 1987. Prior to that I
was with Cooper, Erving & Savage since I graduated
from law school in 1977.
Q Are you a partner in the law firm of
Cooper, Erving & Savage, Nolan & Heller?
A Yes, I am.

Q . . Had you been a partner in the law firm of

- Cooper, Erving & Savage?

A Yes.

Q When d4id you become a partner in that firm?
A January '83.

Q Mr. Kornstein, you remember the law firm

Cooper, Erving & Savage when the ﬁerger with the law
firm of Nolan and Heller took place;: is that correct?
A That's correct.
0 When did that merger take place, again?

A January 1, 1987.

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M, ~ FOR THE COMMISSION)

0 Mr, Rornstein, I would ask you just to
speak up a little more loudly because the people in
the back are having difficulty hearing you.

Were you part of a committee that was
established to f£ind suitable office space for the

merged firms?

A Yes; I was.

Q And who else was dn that committee?

A ~ Howard Nolan.

Q Vias that referred to as the real estate

. committee in the firm?

A . That's correct,

0 Do you recall when that committee was
formed?

A‘ That committee was formed in April of 1986.

Q And when did that committee complete its

work, Mr. Kornstein?

AA‘ The committee completed its work by making
a recommendation to the two firms probably at the end
of July in 1986. And shortly thereafter, wve
negotiated a lease, probably the first week in August
of 1986.

Q When the real estate committee was

searching for space for the merged firms did it

Beth 85, Goldman, CSR, RPR
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(KORN.S'I’EIN, M. - FOR THE COMMISSION)
- _
4 1 periodically report to the partners of the
2 representative firms regarding its progress?
3 y:\ I would say that it possibly did.
4 Q And was Mayor Thomas Whalen a member of the
5 firm during that pe;iod?
6 A Yés, he was.
7 Qo He was a partner in the firm?
8 A He was a partner in Cooper, Erving &
9 Savage.
10 : Q Mf. Korn;tein, I would like now to refer
11+ S .you to Commissién Exhibit 26 which is in front of you
12 - . in the blackabinder. Do you recognize-that docunent?
A3 o A - Yes, I do.
14 Q What do you recognize that document to be,
15 Mr. Kornst;in?
16 A I recognize this document to be a memo from
17 Mark Heller to the other partners -of the merging
18 firms iéporting on the executive committee meeting
19 held the day before the date of this memo.
20 Q The date of the memo is what?
21 A July 28, 1986.
22 Q You have referred to the executive
. 23 committee, Mr. Kornstein. Can you tell me what that
L T 24 is?

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M. - FOR THE COMMISSION)
A That was a gfoup of people from the two law

firms who were handling some of the merger details.

Q Was Mr. Whalen a member of the executive
committee?

A My recoliection is that he was.

Q Mr. Kornstein, I would like now to di;ect

your attention to the second paragraph in the memo
which is Exhibit 26 where reference is made to the
fact that on July 28th at a meeting of the executive

committee, Howard Nolan presented proposals for the

“*Vulcan building as well as 100-110 State Street; is

that correct?:
A That is my recollection.
Q That is what is contained in this memo; is

that correct?

A That is correct.

Q Is the Vulcan Building 39 North Pearl
Street'é~

A Yes, it is.

Q I would also like to direct your attention

in Exhibit 26 to the first paragraph. Reference is
made in the first paragraph to the executive
committee meeting held July 28th. Absent vere

b

Kristina Burns and Terrance Christenson. Do you see

Beth S. Goldman, CSR, RPR
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(KOR‘N“STEIN, M. ~ FOR THE COMMISSION)
! ' '
et 1 that?
2 A Yes, I do.
3 0 Would it be fair to say that that reflécts
4 the members of the ekecutive qommittee not present
5 for the meeting on July 28th?
6 A I wasn't a member of the executive
7 committee. I might have been present at that
8 meeting. I don't have any other independent
9 recollection.
10 0 - But the indication here is that those two
“11| . .. people were absént from that meeting; is that
Egg 12| correct?
~13 s A That is what the memo says.
14 0 Thére is no reference to anybody else being
15 absent; is there?
16 A No.
17 Q Mr. Kornstein, did the Vulcan company offer
18 the laﬁ.firms as prospective tenants at 39 North
19 Péarl Street an opportunity to invest in the
20 pfopexty?
21 A There was the possibility of an investment
22 because the building was going to be owned by a
: - - 23 limited partnership. And the answer to your question
;; [;J 24 is yes. !

Beth 5. Goldman, CSR, RPR
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(KORNSTEIN, M. - FOR THE COMMISSION)

Q I would like noﬁ to direct your attention
to the third paragraph again in Exhibit 26 where
reference is made to the fact that a consensus was
reached at the July 28th executive committee meeting
that, "no law partner should be forced to be an
investor in the building, but all should be invited
to participate." Do you see thag language?®?

A Yes.v

0 Would it be fair to say that the equity

facet of the 39 North Pearl Street property was

A Again, I have no independent recollection
of whether .or not it was discussed. But let me add
that at that point if it was discussed, it was only
discusseed in very general terms, as we hadn't
received any financial data from the owner of the
building at that point in time,.

Ql' But the equity possibility was, according
to this memo, at least presented to the executive
committee at that time; is that correct?

A The memo speaks for itself.

Q Thank you. Mr. Kornstein, did the firms
eventually decide to invest in that property?

A Yes, we did.

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M, - FOR THE COMMISSION)

Q When was that decision made?

A I would say in the fall of 1986.

0 How was that investment handled?

A Could you be a little bit more specific?
Q Did the individual members of the firms

invest independently of one another in the property
or was another arrangement made?

A As I recall, the individual partners of the
combined firms, or the then two firms each received

their own prospectus from the developer of the

-*building;?.Subséquent to that, there was a decision

made by our law firm to make the investment, which we

‘twended'up~doing by establishing a separate

partnership.

Q Was Mr. Whalen a member of the separate
investment partnership that you have just referred
to?

A.' He was for a period of about two weeks.,

Q Did he subsequently resign that position?

A Yes, he did.

Q Do you know for what reason Mr. Whalen
resigned the investment partnership?

A Bhortly after the investment partnership

was organized we learned that there was a federal

B8eth S. Goldman, CSR, RPR
(518) 439~6772




10
11
12
J13
14
15
16
17
18
19
20
21
22
23

24

130

(KORNSTEIN, M, -~ FOR THE COMMISSION)
regulation, I believe, which prohibited a city
official from having an ownership interest in a
building.where I believe it was =- where JDA‘funds
were used as part of the financing package.

Q Do you recall the date when he resigned
from the investment partnership?

A I believe it was early January, 1987.

MR, SCHWARZ: Would you have him
identify this?

Q Could you please identify a little bit more

.- -specifically the federal that you:have just referred

- .to in your testimony?

;--A .1 don't:have any other knowledge of that.
My understanding was that they were JDA. I don't
know if they wefe federal funds or state funds
controlled by federal purse strings.

Q Would it be fair to say -that there were
federai‘moneys involved in the project at 39 North
Pearl Street that were provided by HUD?

A I would be speculating. I have not -- I
wasn't involved in the financing of it, nor went out
looking at the prospectus which may contain that
information. I have no independent kppwledge.

Q Mr. Kornstein, during the period between

e e ——— e e
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N.A—(KORNASTEIN, M. - FOR THE COMMISSION)
—
L 1 April 1986 when the real estate committee first began
2 looking for suitable space for the merged £firms, and
3 January, when you have testified Mr. Whalen resigned
4 his position with the investment partnership, did Mr.
5 Whalen ever advise you that he had taken any official
6 actions as Mayor regarding the property at 39 North
7| Pearl Street?
8 A No, he did not.
9! - Q Were you aware of that fact independently?
10 A No, I wasn't.
11 Y o) . Are you ‘aware of Mr.‘Whalen's having
12 "~ . mentioned that fact to anyone else in the firm?
13y - A U f No, 'I am not.
14 Q B8ut no member of the firm ever caﬁe to you
15. as a member of the real estate committees and told
16 you that Mr. Whalen had mentioned it to him?
17 A No.
18 Q-. Was the matter of a potential conflict
19 regarding 39 North Pearl ever raised at partnership
20 méetings by either Mr. Whalen or other members of the
2; “éirm?
22 A Potential conflict -~ in what manner are
= 23 you speaking?
‘7[;J 24 0 I am asking whether the potential %or a

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M., - FOR THE COMMISSION)
conflict involving that property was ever raised at a
partnership meeting.

A Mo, not until this came to light in early
January 1987.

Q Mr. Kornstein, I would like now to direct
your attention to another topic. Did there come a

time in 1983 when you were retained by Mr. Phillip

negotiate the purchase of some assets from the people
who formerly operated the particular restaurant.

Q Did Mr. Curley tell you how he had chosen
you to represent him?

A‘. He made mention of the fact that -~ the
answer to youxr gquestion is yes.

Q What did he say to you about that decision
that he made?

A He told me he had met with city officials
regarding the negotiation of an agreement to run the

restaurant at the Albany Municipal Golf Course. He

Beth S. Goldman, CSR, RPR
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(KORN‘STEIN, M, - FOR THE COMMISSION)
1 sald he needed a liquor license. My recollection is
i that he knew of our firm and he asked the Mayor if he
3 could use our firm to obtain that liquqr license.
4 The Mayor and I had worked previously together on
5 several similar transactions, and I had some
6 familiarity with liquor license applications and the
7 purchase of assets.
8 Q Did Mr. Curley clearly indicate to you that
9 he discussed your representation of him with the
10 . Mafor, or the féct of your representation of him with
ll" the Mayor?
12 .~ A. -_.He mentioned that I was recommended.
13|+ v Q7 :By the Mayor?
:;4 A That's correct.
iis . Q All right. ©Now, Mr. Kornstein, you have
16 stated that the main reason that Mr., Curley retained
17 you was to handle his application -for a ligquor
18 licensé‘from the Staie Liquor Authority; is that
19 correct?
20 A Can you repeat the question? I'm sorry.
21 Q You have stated that the main reason that
22 Mr. Curley retained you was to handle his application
FJj 23 for a liquor license with the State L;guor Authority;
f‘J 24 is that correct? |

Beth 5. Goldman, CSR, RPR
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(KORNSTEIN, M. - FOR THE COMMISSION)

A That was the only reason he retained me, as
well ag negotiating the purchase of the assets from
the former owners.

Q Yet, Mr. Kornstein, not all matters
concerning Mr. Curley's lease with the city had been
completed when you eﬁtered the picture; isn't that
correct?

A My understanding when I entered the picture
is that he had negotiated the terms 0f agreement with
the city.

Q But there was no final agreement signed

- when you entered the picture; was there?

A No, there wasn't.

Q In fact, you corresponded with the city and
with the law department of the city concerning that
lease; did you not?

A There was a certain amount of
correspbndence going both ways. Yes, there was.

Q I would ask you at this time, HMr.
RKornstein, to look at in front of you again Exhibit
-~ Commission Exhibits 28 through 35 on the table.
Starting with Commission Exhibit 28, 4o you recognize
that document?

A Yes, I do.

Beth S. Goldman, CSR, RPR
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(KORAN‘S‘I‘EIN, M, - FPOR THE COMMISSION)

Q What is that document?

A It is a letter from Paul Collins, then
executive Deputy Corporation Counsel, to myself.

Q And what is the date of that lette;?

A October 11, 1983.

Q Could you tell me in sum and substagqe what
that letter refers to? |

A It refers to a license agreement which Mr.
Collins drafted in reference to the municipal golf
course agreement between the city and Mr. Curley.

VQ*:‘“There is a sentence in there: "I think you
"should look it over in accordance with our

. conversation before Mr, Curley comes in to execute

same.”
A There is a sentence that says that.
0 Mr. Rornstein, I would like you now to take

a look at Commigssion Exhibit 29. ‘Do you recognize

~

. Commission Exhibit 297

A Yes, I do.
- Q What do you recognize that to be?
A That is a letter from myself to Paul

Collins enclosing copies of the agreement executed by

Mr. Curley.

Q What is the date of that letter, Mr.

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M, - FOR THE COMMISSION)

1 Kornstein?
2 A October 14, 1983.
3 ’ Q Is there a sentence in this letter that
4 reads: "You will note that I have attached a rider to
5 the agreement to clarify what I perceive as the
6 understanding you reached with Mr, Curley as to when
7 rent will become due.”
8 A Yes, there is.
9 Q I would like you now to take a look at
10 éommission Exhibit 30, Mr. 3ornstein. Do ¥ ou
11!+ . ‘recognize Commission Exhibit 30?
12 T ‘A - Yes, I do.
13 SwL v Q . "What do'you recognize that to be?
14 A A letter from myself to Paul Collins.
15 Q What is the date of that letter?
16 .\ October 24, 1983,
17 Q And is there a sentence -contained in that
18 lettervﬁhich reads as folldws: "I have accordingly
19 prepared a second rider to the agreement and would
20 request that you have the Mayor sign same at his
21 earliest convenience"?
22 A Yes.
—m 23 Q I'm sorry?
— 24 A Yes.

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M. - FOR THE COMMISSION)
—3 .
E;ﬁ 1 Q Thank you. I would ask you now to take a
2 look at Commission Exhibit == |
3. MR. SCHWARZ: Counsel, can you
4 identify that handwriting for the record,
5 please.
6 Q I'm sorry. Mr. Kornstein, there is on
7 Exhibit 30, handwriting in the margin which I will
8 represent to you was on the document when it was
9 received by the Commission. Do you recognize the
10 handwriting at all?
S N NN EEUR A . No, I don't.
12 . 0 -Is it yours?
3y - - A .- No.
14 0 Mr. Kornstein, again, I would like you to
15 take a look at what is marked as Commission Exhibit
16 31.
17 COMMISSIONER EMERY; I want to ask him
18 aléuestion. We are going back to Commission
19 ) Exhibit 30. Reference is made to "B ill, the way
20 to do this is to redraw --" This is on a note
21 “ to Bill on the letter of October 24th. Have you
22 any idea who Bill is?
23 THE WITNESS: No, I dox;x_'t.
241 Q Once again Exhibit 31, Mr. Kornstein, do

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M, - FOR THE COMMISSION)

1 you recognize Exhibit 317

2 A Yes, I do.

3 Q What do you recognize Exhibit 31 to be?

4 A It is a letter from Paul Collins to myself

5 apparently delivering signed copies of the license

6 agreement to me for signature by Mr. Curley.

7 Q What is the date on that letter?

8 A November 1, 1983.

9 Q Mr. Kornstein, I would like you to take a
10 look at Commission Exhibit 32. Do you recognize that
11 .~ document? |
12 ~ A Yes, I do.

13 Q = What do.you recognize that to be?

14 :\ It is a letter from myself to Mr. Collins
15 enclosing a fully executed copy o0f the license

16 agreement.

17 Q What is the date of that letter?

18 A November 4, 1983,

19 0 I would like you to to turn now to Exhibit
20 33. Do you recognize that document?

21 A Yes, I do.

22 Q What do you ;ecognize that document to be?
23 A It is a letter from myself gg Paul Collins,
24 9 And what does that letter concern?

Beth S. Goldman, CSR, RPR
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(KORN“STEIN, M., - FOR THE COMMISSION)
R '
Fiﬁ 1] ; A That letter adviseg the city that Mr,
2 Curley's liguor license application has been approved
3 and he is now open for business. There was also a
4 second paragraph which makes reference to a
5 conversation that Paul and I had regarding the proper
6 or the actual ownership of certain restaurant
7 equipment. There was some thought at one time that
8 the city owned the restaurant equipment that my
9 client was intending to purchase from the previous
10 licensee. And, in fact, I believe it was Mr. Collins
11 who made that initial suggestion. I asked him to
12 | clarify that. I didn't want to have to buy equipment
131 o otwices oo o
14 Q And you were attempting to clarify that
15 matter with the city on behalf of your client; is
;6_ that correct?
17_ A That's correct.
15. Qv‘ Mr . Kornstein, on Exhibit 33, again, there
19 is handwriting and a note which appears to be to
20 8ill. Do you recognize that handwriting at all?
21 A No, I don't.
22 Q Mr. Kornstein, I would like you now to take
r}j 23 a look at Commission Exhibit 34. Do you recognize
— 24 that document? ’ ’

Beth 5. Goldman, CSR, RPR
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(KORNSTEIN, M. - FOR THE COMMISSION)

A It is a letter from Paul Collins to myself.
Q What is the date of that letter?

A December 7, 1983,

Q And what does that letter concern, Mr,

Kornstein?

A It concerné_the payment of rent by Mr.
Curley to the city and the apportionment of certain
utility bills.

Q And would it be fair to say that Mr.

Collins is attempting to settle with you a payment

“schedule that your client Mr. Curley might abide by?

A I am not sure that would be fair to say.
He merely advised me of what was outstanding and what

he proposed to do.

Q With regard to the payment of rent; is that
correct?

A That's correct.,

Q" Mr. RKornstein, I would like you now to take

a look lastly at Commission exhibit 35. Do you

recognize that document?

A Yes, I do.
Q What do you recognize that document to be?
A A letter from Paul Collins to my self

advising that, in fact, the city did not own the

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M. -~ FOR THE COMMISSION)

1 restaurant equipment.

2 Q What is the date of that letter?
3 A December 9, 1583.
4 Q Thank you, Mr. Kornstein. I would like you
5 now to téke a look, if you would, at Commission
6 Exhibit 3. Do you recognize that document?
7 A Yes, I do.
8 Q What do you recoghize that document to be?
9 A This is a license agreement for this

10 restaurant executed by the city and by Mr. Curley.

~ 1Y) s -7 Qr: And is the document notarized?
12 a  The'document is notarized.
c 13 o Q- Who notarised the document? -
14 A Mr., Collins and myself.
.515 | 0 And who signed the document on behalf of

16 the City of Albany, Mr. Kornstein?

17 | A Thomas M. Whalen IXII, Mayor.

18 Q.‘ Now, Mr. Kornstein, at that time Mr. Whalen
19 was a law partner of yours; is that correct?

20 A That's correct.

21 Q Mr. Kornstein, did you ever inform the

22 members of your law firm at that time that you had

[;3 23 been retained by Mr. Curley?

24 A Yes, I did.

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M. - FOR THE COMMISSION)
1 Q And can you tell me how that disclosure was
2 made to your firm?
3 A Formally, by opening up a new file with a
4 four-part label. One of those four parts was
5 circulated to each attorney as is our normal
6 practice, or as was our normal practice in Cooper,
7 Erving & Savage.
8 Q Did any of the members of the firm ever
5 suggest that there might be a problem with your
10 - representation of Mr. Curley in this matter?
1 - ..+ A . Well, as I said, the purpose of the
. 12}. - engagement wés to represent the client in connecticn
13|- - with-the ligquor license application which is what the
14 subject matter of the engagement was labeled on that
15 . particular label.
16 Q Did you ever discuss your representation of
17 Mr. Curley with the Mayor?
18 A.' Only to the extent in pass}ng, I may have
19 mentioned that Mr. Curley came in to see me about
20 obtaining a liguor license.
21 Q Did the Mayor indicate at any time that
22 measures should be taken to keep him insulated from
= 23 the matter?
— 24 " A I have no such specific recollection.

T , Beth S. Goldman, CSR, RPR ' ;
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(KORNSTEIN, M. - FOR THE COMMISSION)

=
Eij 1 . Q 8y the way., you made reference to a
2 four-part system. When the two firms merged was that
3 system continued?
4 A No. There is a similar system in place.
5 There is‘still -~ all files, all new files are
6 circulated to all attorneys in the office.
7 Q S0, the purpose for the new system 1is
8 essentially the same?
9 | (Attorney client conference)
10} | HR. BUCKLEYQ Excuse me.
I R “Q . :I said.the purpose for the new system in
12| ¢ the merged firm is essehtially the same as the. old
-~ 13|+ ..system; “that is, to apprise the firm of new business
14 that comes in and the clients represented?
15 A That's right, to make sure that there are
16 no conflicts of interest.
- 17 . Q By the way, Mr. Kornstein, was the law firm
18 paid avfee for your representation of Mr. Curley?
19 A Yes, it was.
20 | Q And did the Mayor share in that fee?
21 A The Mayor shared in all fees of the firm.
22 There was an exception in that the Mayor credited the
- 23 other partners with a certain dollar amount off of
[;J 24 his earnings after he becamé!Mayor.w

8eth S. Goldman, CSR, RPR
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(KORNSTEIN, M. - FOR THE COMMISSION)
1 MR. SCHWARZ: Excuse me, Could I have
2 that answer read back?
3 (The answer was read by ?he reporter.)
4 Q Mr. Kornstein, could you explain that
5 policy to me, please?
6 A Yes. The Mayor was a partber in the
7 partnership. And as a partner in the f£irm, he was
8 entitled to compensation based on his percentage
9 interest in the firm. When he became Mayor, shortly
10 after he became Mayor -- I don't know the exact date
11 u;r~,be¢ause.of his reduced involvement in the daily
12| . activities of the f£irm, he thought tﬂat it would be
~.-131-. - unfair ‘to continue to take his full draw from the
14 firm. And my recollection is that at about that
15 time, he took all of his draw except the sum of two
16 thousand dollars per month. So, in effect, he gave
17 up what was at the very beginning ‘two thousand
18 dollars a month of what he would have been entitled
19 to as a partner in the law firm.
20 - MR. SCHWARZ: He reduced the draw by
21 two thousand dollars; he didn't reduce his
22 percentage?
[?? 23 THE WITNESS: That's correct.
24 g 0 Mr. Kornstein, do you recall the issue of

N Beth 5. Goldman, CSR, RPR
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(KORN‘STEIN, M. - FOR THE COMMISSION)
Mayor Wﬁalen's holding official position as Mayor of
the City of Albany and remaining a partner in the law
firm ever being discussed at partnership meetings?
A Yes, it was.
Q Can you tell me what the nature of that
discussion was?
MR. BUCKLEY: Excuse me. Can we have
a time frame?
Q During the time after Mr. Whalen became
Mayor prior to thé time when he resigned his position

with,the'law firm.

‘A ‘-There‘were several discussions.
. Q  © Can you tell me what ghose discussions
entailed?
A Well, there was some concern about the

ability of the Mayor to continue to practice law in
the firm, about the time he would ‘be able to devote
to the.iaw practice. There was concern about the
appearance of impropriety, about the firm which had
traditionally done certain types of business prior to
his becoming Mayor not being able to continue to do
that kind of business because of the potential
conflicts that might arise. As I say, there were

numerous discussions over an extended period of time.

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M, -~ EXAM, BY COMMISSIONERS)

Q0 How did the Mayor respond to these
discﬁssions about this matter?

A Well, my recollection is that he felt he
could still make a significant contribution to the
firm and that his duties as Mayor would not prevent
him from continuing to practice law with our firm.

Q Do you recall the Mayor ever making
reference to the fact that his position as Mayor
would enhance the visibility and, thereby, the
reputation of the firm?

A I believe he probably made a statement like
that.

MR. McSHANE: I have no further

‘questions of the witness, Mr. Chairman.

CHAIRMAN FEERICK: Thank you.
BY MR, MAGAVERN:

0 Mr. Kornstein, at any time -- let me first
ask, whén a customer of the Industrial Development
Agency, potential customer of the IDA has to borrow
from the IDA and asks a member of the firm to
represent it in connection with that borrowing, would
that create a new file within the firm?

A If the person became a clieg; of the

office, that would create a new file.

Beth 8. Goldman, CSR, RPR
(518) 439-6772

U —




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

147
(KORNSTEIN, M, ~ EXAM. BY COMMISSIONERS)

Q If it was an existing client but with a new

transaction; that is, the borrowing from the IDA,

would that generate one of those four-part slips that
you referred to that would be passed around?

A Generally, any transaction would ;equire a
new file to be opened.

Q pid you become aware that the firm was

representing borrowers from the City of Albany IDA?

A At what point in time?

Q At any time after ~-- at any time after
19827

A I am not certain that I am aware of a

‘particular client who was a borrower. In a few

instances, we represented a bank which was the
lending institution in connection with a transaction
of this sort. BAnd in that particular case I believe
a file would have been opened up in the name of the
bank ciient.

Q Do you know ~-~ does the name First Albany

mean anything to you?

A I have heard that name before.

Q Was that a client of the office?

A I have no specific recollecﬁ;on of that.
Q How éEout Crfsafulli warehouse; is that a

Beth 8, Goldman, CSR, RPR
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(XORNSTEIN, M. - EXAM. 8Y COMMISSIONERS)
client of the office?

A To my knowledge, that wasn't a client of
the office.

Q Is that a case\where the firm represented a
bank in a borrowing by Crisafulli?

A That is my understanding.

Q How about 80 State Street Center; was that

a client of the office?

A I believe that that was a client of the
office.
Q Do you know whether or not a member of the

firm represented that client before the IDA?

A - I . have no independent knowledge of that.

Q At any time was the question raised within
your firm, to your knowledge, of whether it would be
proper for a member of the firm to represent a
borrower from the IDA or a bank that was purchasing a
bond ffbm the IDA? |

A I don't recall any specific discussions
about the matter.

Q Was there any general discussion that would
contain that subject?

A Again, I don't have any independent

recollection.

Beth S. Goldman, CSR, RPR
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(KORNSTEIN, M., - EXAM. BY COMMISSIONERS)
1 Q Did you become aware of a discussion within
2 the f£firm as to whether the firm could represent
3 clients in tax certiorari proceedings after Mr.
4 Whalen became Mayor?
5 A Yes, I do.
6 0 Did you participate in those discussions
7 yourself?
8 A I am not certain that they came in in the
9 context of a formal partnership meeting or not, or
10 whether they came up informally.
11| . - 'Q : Do you know whether anyone researched the
12 - -law to determine what could and what could not be
13| - -done by the firm in representing :clients in
14 transactions in which the city was affected?
15 a I know that the law was researched at some
16 point in time. I don't know what specific point in
17 time that was looked at.
18 ‘ Q'. Do you know who did the research?
19 y: I am sure that on occasion there may héve
20 been several people who may have looked at it
21 independently or collectively.
22 Q Let me -~ I don't want to be mysterious
{Tﬁ 23 about this, but one of our concerns is‘whether
— 24 existing law is adequately clear to give guidance to

N

Beth S. Goldman, CSR, RPR . }
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(RORNSTEIN, M. - EXAM. BY COMMISSIONERS)
1 people who are in the position your firm was in at
2 the time. And with that as introduction, do you
3 recall any expressions of opinion within your £firm as
4 to ambiguities in the law or uncertainties in the
5 law?
6 A Again, there was a lot of discussion; most
7 of it informal. And I don't have any specific
8 recollection of what you are asking me.
9 Q Do you know if the question was ever raised
10 whether it would be appropriate for members of the
11 , firm to represent clients before city agencies or
12 . city related‘agencies in matters other than
13| .. litigation? .-
14 A Yes, it was.
15 Q What was the answer?
16 A The answer was that we were not going to
17 represent clients before city agencies.
18 Q.l Would that include representing clients
19 before the IDA?
20 A I am not sure if that is a city agency.
21 Q What was the reason for that policy o©of not
22 representing clients before city agencies?
{73. 23 A To avoid conflicts of interest and
; 24 appearances of impropriety.
Beth S. Goldman, CSR, RPR /
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[lﬁ 1] Q Would the same reasoning apply to the IDA
2 at a time when the Mayor was a member of that agency?
3 A I would guess that it would.
4 Q Would the same reasoning apply to
5 representing clients in transactions with the Local
6 Development Corporation at a time when the Mayor was
7 a member of that corporation and influential in
8 determining who the directors of that corporation
9 were?
10 A The answer would be yes.
c 211 o0 .2 Q . Did you ever become. aware of any time in
212 a~vr‘whicpr§hat policy you Jjust described was violated by
713 any member of your firm?
14 A I understand there have been allegations
15 that it might have been vioated at the time of the
16 transaction. I wasn't perxsonally aware of them.
17 Q Can you tell me on what basis you set your
18 fee tovﬂr. Curley?
15 A The basis was based on what I felt the
20 nunber of hours involved in the project would
21 probably require, as well as my experience in
22 handling other matters of a similar nature..
= 23 0 Did you keep track of the hpgrs that you
‘[;J 24 "spent working for him? |

Beth S. Goldman, CSR, RPR kN
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(RORNSTEIN, M. - EXAM. BY COMMISSIONERS)
A Yes, I did.
Q Did you review those hours before you
submitted a bill to him?
A Initially, I had quoted a fee to him. And
Mr. Curley paid approximately one half of that fee

quotation as an advance retainer to the firm.

Q What was the fee quotation?

A Excuse me?

Q What was the fee quotation; how much?

A The fee was approximately $1,500. |

Q- - I believe there is an exhibit that shows a

statement for the amount of $1,250. and would that .

.statement have included .the amount paid in advance?

Well, let me ask you this. Was that the total
amount, including the initial payment and the final
payment?

A I don't recall what the -amount Mr. Curley
finally.paid to our firm was. And I don't know what
exhibit you are referring to.

0 When you submitted your final bill to hinm,
did that bill cover all hours you spent working for
him?

A There was a bill that was ogpstanding for

some time. The final bill -- or the final fee wasn't

\

8eth S. Goldman, CSR, RPR
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(KORN“STEIN, M. -~ EXAM. 83Y COMMISSIONERS)
received until approximately two years after the date
that the liquor license was acquired and he was in
operation.

Q Let me ask you this. Did the bill include
the work you spent in discussing and corresponding
with Mr. Collins about the lease?

A . The bill included all the time I spent on
the transaction I was handling for Mr. Curley.

COMMISSIONER MAGAVERN: Okay. Thank
you., That's all.
BYVCOMMISSIONER EMERY :

-Q .. Mr. Rornstein, when you were representing

. Mr. Curley, you testified, I believe, that you

initiated representation to get a liquor license and
to negotiate with some property holders on the golf

course in relation to his restaurant there; is that

correct?
A That's correct.
Q And at some point the representation

expanded to include the matters that are reflected in
exhibit -- I believe it was Exhibits 28 through 35
which you reviewed earlier?

MR. SUCKLEY: E=xcuse mg?

7

Q The correspondence between you and Mr.

Beth S. Goldman, CSR, RPR
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(RORNSTEIN, M. - EXAM. BY COMMISSIONERS)

Collins ==~
MR. BUCKLEY: Could we have a second,
please? .
COMMISSIONER EMERY: Sure.
(Attorney/client conference)
A When Mr. Curley first contacted me, he had

already met with city officials and made a proposal
to them regarding the operation of the golf course
restaurant. When Mr. Curley came t£0 me, my

understanding was that those negotiations had already

assume contains the terms and representations that
had been negotiated between him and Mr. Curley. My
involvement thereafter with Collins was tangential to
the securing of the liquor license, in that when we
filed tﬁe liquor license, one requirement of the
State Liquor Authority was that the initial term of
the agreement be two years from the date of approval
of the license agreement. As originally drafted, the
-~ as a matter of fact, as the first license
agreement was initially drafted, my rggollection was

that it was a two-year term. When we went to file

Beth 8. Goldman, CSR, RPR ;
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(KOR.NASTEIN, M. - EXAM. BY COMMISSIONERS)
1] the license, I may have mentioned that to Mr. Collins
2 say ing we need a three~year term. I believe that is
3 reflected in the license agreement which is annexed
4 hereto as Exhibit 36 -- I'm sorry. That exhibit
5 number 36 is the license agreement for a two-year
6 | term. I think there is another exhibit which shows
7 the license agreement to expire in September 1986.
8 That wasn't sufficient for SLA requirements. And
9 thereafter, I mentioned that to Mr. Collins in this
10 letter to the State Liquor Authority. You don't seen
- 11| . - to.have that here. But I believe Mr, Collins
- 12}. -directly corresponded with the State Liquor Authority
- 13} + . agreeing to -amend the license agreement to reflect a
14 termination date of three years from the date of
15 approval of the license.
16 Some of the other matters that are
17 reflected in my correspondence came as a result of
18 converéétion I had with Mr. Curley indicating to me
19 what his agreement was with the city. And I was
20 trying to clarify that for the record because the
21 ~ agreement initially did not have thgt spelled out.
22 Q When y ou received the referral of Mr.
- 23 Curiey, had you ever spoken with Mr. Qprley before;
[;J 24 had you ever known him?

8eth S. Goldman, CSR, RPR
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(KORNSTEIN, M. - EXAM. BY COMMISSIONERS)

A No, I had not.

Q And the referral came to you from the
HMayor?

A Nq. Mr. Curley had previously operatea a

restaurant in White Plains, New York. And the first
contact I had with Mr. Curley is that he placed a
call for me from his White Plains restaurant, and I
returned the call.

0 And at some point you learned that the

Mayor recommended you as an attorney to handle

~.various matters with the liquor license; is that

‘correct?

A . Yes.
0] At what point was that?
A I think in my f£irst telephone conversation

with Mr. Curley he indicated that.

Q Did he indicate that the Mayor gave him a
card with your name on the back of it?

A No,

Q He indicated that the Mayor referred the
matter to you?

A He indicated that he met with the HMayor.

Q At what point did you receivg a copy of

Exhibit 36, the license agreement which had been

Beth 8. Goldman, CSR, RPR
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(KORNSTEIN, M. ~ EXAM, BY COMMISSIONERS)
executed for two years in the sequence'of events?

A My recollection is that I received the
agreement which is identified as Exhibit number 36
along with Mr. Collin's letter to me of October 11,
1983.
| Q And that was what triggered your activity
in seeking a three-year agreement, so that you could
satisfy the requirement of the SLA:; is that correct?

A I think that came a little bit =-- maybe

sometimne later when I discovered that the

. .requirements of the SLA were a three-year agreement.

Q So, you received this document, Exhibit 36,
prior to having done the work that is exibited --
what work there was exhibited in Exhibits 28 through
3572

A No. I don't think -~ No. I am not sure
that I follow your question.

Qv‘ What I am trying to f£ind out is when you
received Exhibit 36, when you became aware of Exhibit
36 or séw for the first time Exhibit 36 in this
éequence of events in relating to negotiating the
liquor license or executing a liguor license.

A My recollection is that I rggeived an

unsigned copy of this license agreement along with

Beth S. Goldman, CSR, RPR
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(XORNSTEIN, M. ~ EXAM., BY COMMISSIONERS)
the letter of October 11, 1983. My recocllection is
also that the dates on the first page of that license
agreement were not penned in at the time I initially
received that agreement.

Q And at some point, the two~ycar agreement
was executed? .

A My recollection is that Mr., Curley signed
this. I notarized it and sent it back to Mr.
Collins. Just to further answer your question, Mr.

Curley contacted me in nid September. &and as I said,

he contacted me. from White Plains. I believe he cane
~-up to Albany the -following week and we met in my -

office, at-which point we immediately started the

preparation of the liquor license application. Mr.
Curley had, as I said, operated the restaurant in
White Plains which had gone out of business. He was
eager to get the liquor license application underway
and haﬁé the license approved so that, hopefully, he
could open the restaurant prior to the end of the
fall golf season and get back to work, if you will.
0 And when you sent back the executed Exhibit

36, the license agreement that was with the letter
which is exhibit 30, I believe, is it.pot -- I'm

sorry. It must be 29, your letter of October 14,

Beth S. Goldman, CSR, RPR
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(KORNS‘I‘EIN, M. - EXAM. BY COMMISSIONERS)
1 1983, Exhibit 292
2 A That letter accompanying -~ Exhibit 29,
3 that'’s correct.
4 Q So, at that time, as of the date of Exhibit
5 238 you sent back this agreement executed by Mr.
6 Curley where the agreement on its face was to be
7 executed on behalf of the city by Thomas M. Whalen,
8 your partner; is that correct?
9 A That's correct.
10 Q Did bells go off in your head? What
11| . -happened when you:-saw an agreement that you were
.12 " negotiating on behalf of a client was being executed
4;3 .- by .your partner on behalf of the city?
14 MR. BUCKLEY: Object to the form of
15 the question.
16 COMMISSIONER EMERY: I am asking what
17 his response was to that.
18 g MR. BUCKLEY: I object to your
19 characterization that he was "negotiating® this
20 on behalf  of his client,
21 COMMISSIONER EMERY: I didn't say the
22 word "negotiate."
- 23 MR. BUCKLEY: I believe you did.
[;J 24 0 ”Just tell me what your reacéion was, how

Beth S. Goldman, CSR, RPR
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you responded to the notion that you are sending an
agreement signed by your client, which is to be
executed by the city by your law partner.
MR. BUCKLEY: Can we have a moment?
(Attorney/client conference)

A I earlier testified that at the time Mr.
Curley came to me, the deal had been made, o0r the
agreement had been negotiated. What I perceived that
I was doing, I was not negotiating an agreement but
witnessing my client's execution of an agreement thét

he had already made with the city. My involvement in

~terms of the rider attached to that agreement was .

- -~based on my client's representation to me that the

city had agreed that he would not pay rent, or the
license agreement, if you will, would not take effect

until he received his liquor license from the State

~ Liquor Authority. Obviously, without that, he wasn't

about té go into the restaurant business at this
location.

Q What I am asking you is when you saw that
your client, for whatever reasons you were
representing him, was executing a document which you
were notarizing that was executed by Fpe opposing

parties, by the opposite parties, by you% law

Beth S. Goldman, CSR, RPR
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7oA
ELQ 1 partner, did that cause you any pause? Did you think
2 about conflict of interest? Did you do anything to
3 deal with what I would consider to be quite frankly a
4 very strange situation?
5 A Well, let me say two things. First of ali,
6 I did not -~ I think when Mr. Curley came Lo see me,
7 I advised him that I could not specifically represent
8 him in the actual negotiation of the lease or the
S license agreement with the city. He advised me that
10 that already took place.
-1 . <. .  Secondly, I didn't see it:as an adversarial
12 7 situation, -Perhaps in hindsight, given the amount of
13| . ..the fee . involved here, it would have been bettervhad
14 we not been involved in this. But at the time, I
15 didn't consider myself to be in negotiation with the
16 city or bargaining with the city on behalf of ny
17 client.
18 Q'l Now, when you testified earlier you said
19 that your firm had a system of notification for new
20 cases that had four -- maybe you can review it =--
21 that had four items that went --
22 A I believe it was four or five.
- 23 Q Excuse me?
~[;J 24 - I believe it was four or maybe five

Beth S. Goldman, CSR, RPR
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1l carbonless copies of the same label,
2 0 How was that distributed within the firm?
3 A One copy went in the file, one copy went in
4 the lawyer's personal card catalogue, one file went
5 in the firm-wide catalogue, one copy probably went to
6 the lawyer's secretary. And then one copy was
7 circulating with all filed labels on a weekly basis
8 throughout the firm.
9 | ‘ COMMISSIONER EMERY: I have nothing
10 . further.
i1} . ... BY CéifﬂdISSIONER MEYER:
12 . Q - At the time that this transaction with Mr.
131+ -~ Curley's lease was -involved, were you aware of
14 section 805-a of the General Municipal Law;
15 specifically, subdivision (c). And I will read it to
16 you: "No municipal officer or employee shall: (c)
17 receive or enter into any agreement, express or
18 implied; for compensation for services to be rendered
1% in relation to any matter before any municipal agency
20 of his municipality of which he 1is an officer, member
21 or employee of any municipal agency over which he has
22 jurisdiction or to which he has the power to appoint
— 23 any member, officer or employee."
— 24 A I am not sure that I was spécifically aware

Beth 8. Goldman, CSR, RPR
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- o ~
L 1 of Eﬁét specific section.
21 . L COMMISSIONER MEYER: No further
| :é.\\\;\\\ géuestions.
e BY\MR SCHWARZ :
/{5 /if“ | Q At any time, did anyone from the city
6 acting on behalf of the city give you any opinion of
7 the city, or did city corporation counsel, as to what
8 was appropriate or not appropriate for your law firm,
9 given the Mayor's partnership?
10 A I believe that Mr., Collins and I may have
‘11| ~had-a discussion about that. And we both aéreed that
12 - we would be careful not to negotiate the terms of the
13| - .. license .agreement.
14 . Q I am not talking about this situation
15 specifically, but in géneral. When your partner
16 became Mayor of the City of Albany, at any time fronm
17 that point forward did you ever receive any advice
18 from anfone representing the city in connection with
19 what a proper role would be for your law £irm?
20 A I don't believe that the law firm received
21 any formal advisement from the city.
22 Q Did you ever look at the city ethics code?
o 23 A I have not formally looked at the city
[;J 24 ethics code. I might have géd -- I might add that on

Beth 8. Goldman, CSR, RPR
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1 one or two occasions, one of the city court judges
2 advised that he did not want our firm appearing in
3 city court because of the potential conflict‘issue
4 that was raised by virtue of the fact that the Mayor
5 had appointed that city court judge. I am not sure
6 that that was an actual conflict of interest, but we
7 did refrain from appearing in city court.
8 Q Aside from that situation, am I correct
9 that you never received any advice from any ethics
10 board or the corporation counsel as to what was, if
+11] . -canything, a limitation on your law firm?
12y . . A I personally don't recollect that, although
13} .- .I do understand that the city corporation counsel may
14 have advised the Méyor on that at some poinﬁ in time.
15 Q I am not asking that, sir. I am asking you
16 as a private lawyer whose partner is the Mayor of the
17 city whether, to your knowledge, yéu as a private
18 lawyer'éver received any advice from the city by way
19 of a code, an opinion, or anything else as to what
20 the role of your law firm could or could not do?
21 A No. I answered that no.
22 Q You mentioned before that you were not
0 23 bargaining with the city on behalf of a client in
— 24 connection with the Curley matter.‘!D5 you recall

8eth 5. Goldman, CSR, RPR
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7
L 1 that?
2 A Yes, I do.
3 0 And why did you express that opinion to Mr.
4| " Curley?
5 A Well, by virtue of the fact that I didn't
62 want to be caught in the situation that I £ind myself
7 caught in today. I didn't think it was appropriate
8 for myself as a partner of the Mayor's to be
9 negotiating directly with the City of Albany.
.10 MR, SCHWARZ: Nothing further. Thank
B T T IS S Y ou. -
2y - - CHATIRMAN FEERICK: - Thank you. -
13 e . {The witness was excused.)
14
15
16
17
18
19
20
21
22 ‘
- 23
E;j 24
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(NEWLAND, C. - FOR THE COMMISSION)

1 ‘ CHAIRMAN FEERICK: The Commission

2 calls as its next witness Charles Newland.
3 CHARLES NEWLAND,
4 called herein as a witness beforeftpé
5 Commission, and being duly sworn by‘the
6 Chairman, testified as follows:
7 CHAIRMAN FEERICK: ’Please be seated.
e I recognize Kim Greene, Commission Deputy
9 Counsel., But before proceeding to the
10 questions, I would like to ask counsel for the
11 witness to identify themselves for the record,
12 please.
“13 .‘MR. McARDLE: Your Honor, I am Vincent
14 - J. McArdle, Jr., Corporation Counsel for;thg
15| . " City ‘of Albany.
16 MR. MUMFORD: My name is Brian
17 Mumford. I am of counsel to Mr. McArdle. I am
18 from the firm of Harvey, Harvey & Mumford here
19 in.Albany. Mr. Chairman, may I pass something
20 up to Mr, Bienstock that I promised?
21 CHAIRMAN FEERICK: Surely.
22 ' MR, MUMFORD: (Offering)
23 B MS. GREENE: Thank you, Mr. Chairman.
24 EXAMINATION BY MS. GREENE:

Beth 5. Goldman, CSR, RPR
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Q Mr, Newland, for the record, would you

state your full name and spell your last name.

A My name is Charles E. Newland,
N-g-w—-l-~a-n-d.

Q What is your current occupation?

A I am now retired.

Q What was your previous occupation?

A I was the erstwhile Commissionexr of the

Economic Development Department for the City of

Albany .
Q Who were you appointed by to this position?
A I was appointed by Mayor Whalen,
Q0 Did you.serve at the pleasure of Mayor
Whélen? | |
A I did.
Q Was the Office of Economic Development

created by Mayor Whalen?

A Yes, it was.
Q Why did the Mayor establish this entity?
A - If I may, he initially established a Bureau

of Economic Development primarily to focus on the
redevelopment on the city's downtown.
Q And what year was this bureau established?

A I believe 1983 at the time he assumed the

Beth S. Goldman, CSR, RPR
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responsibility of Mayor.

Q I would like to turn now to the Albany
Local Development Corporation, if I may. In 1982 did

you hold a position with this corporation?

A Yes, I did.

Q | Ahd whét was your position?

A Secretary. |

Q And vere you also a voting member of this
agency?

A I was.

Q Are you familiar, Mr. Newland, with the low

interest mortgage loan granted by the Albany Local

Development Corporation to a company known as

Neenan's Garage? .

A I am.

0 And what was your role with respect to this
mortgage?

A I was the officer in charge of the day by

day operations of the Albany Local Development
Corporation, and would have generally overseen the
process of receiving the application} seeing to the
process and its ultimate review by the board of
directors and, once approved, its closing. And

following its closing, its maintenance during the

Beth S. Goldman, CSR, RPR
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(NEWLAND, C. - FOR THE COMMISSION)
terms of the contract.

Q Did Thomas Whalen represent Neenan's Garage
for the purpose of obtaining this mortgage?

A Yes.

Q Is it correct that you initially determined
that Neenan's Garage should submit an appraisal of
the property that was the subject of this mortgage as
a precondition to receiving the mortgage?

A If I may, counsel, I need to better define
that gquestion. It was determined that an appraisal
of the property which was being sold by Neenan as

part of the consideration for the new property that

“was to be used as'sécurity for the lending of the

" Albany Local Development Corporation. The board of

the Local Development Corporation did not require an
appraisal of the property originally owned by
Neenan's Garage and to be used as part of the
consideration. That determination and that
requirement was one that I made as the officer in
charge.” And it was based upon my some twenty years
experience in mortgage lending across various sectors
of the country in which I recognized and had assumed,
as a personal discipline, a thorough investigation of

transactions where swaps were involved. This is not

Beth S. Goldman, CSR, RPR
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(NEWLAND, C. - FOR THE COMMISSION)
to say I suspected that there was a problem, but this
was a discipline that I had adopted based upon years
of experience.

| Q Did there come a time when Thomas Whalen

asked you to waive the appraisal requirement on
behalf of his client?

A He did.

Q And did Thomas Whalen offer to supply an
affidavit at all concerning the property in lieu of
this appraisal? -

A He did.

0 ‘And did he supply such an affidavit?

‘A~ . He did not.
© .0 ... Why not?

A I preferred to satisfy the lending criteria
by reviewing and analyzing the value of the Neenan
property personally. And I felt I was adequately
equipped to do that by virtue of some twenty years
experience in direct real estate lending. And it was
also an attempt on my part to recognize the fact that
two thousand dollars represented a considerable
amount of money, and that it was ny management style
while functioning as the operating head of the Local

Development Corporation to put deals together and,

Seth S. Goldman, CSR, RPR
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Eij 1 where feasible and possible, to mitigate those
2 restrictions or those constraints that would be
3 resistant to putting deals together. So, I undertook
4 to satisfy myself that the transaction was
5 appropriates I did, and I was able to conserve the
6 two thousand dollar fee. w
7 Q Mr, Newland, you made reference to a figureé
8 of two thousand dollars in your statement. Can you; %
S tell me what that figure refers to? j
10 A I believe that during the course of ourf; j
11 previous testimony, it was determined that there ﬁas;
12|  ‘a fee of two thousand fifty dollars, I believe, that
13 © was represented to me which would have been the fee
14, . :to be charged for that appraisal that I was
15| - requiring.
16| Q I would like to ask you to look at Exhibit
17 55 which appears in the black book that is directly
ié in front of Mr. Mumford and Mr. HMcArdle.
19 ' A Exhibit 557
20 A~  Yes.
21 Q Do you recognize this docuﬁent, Mr.
22 Newland?
23 A Yes, I do.
24 \ Q And what do you recognize this to be?
e Beth S. Goldman, CSR, RPR
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A This is a file note that I composed fbr the
file to cover the details of what had transpired.

Q Mr. Newland, at the time of this
transaction was Mayor Whalen a member of the Local
Development Corporation?

A He was a member.

Q And during your tenure at the Albany Local
Development Corporation were you involved in other
transactions similar to this one in which properties
were swapped for each other?

A I don't recall any specifics where that was

.. part of a transaction involving a property swap.

There may have been, but I don't recall.

. Q. Were there other instances in which you
waived the appraisal requirement and substituted your
personal inspection of the property for it?

A It it is not unlikely, but I cannét
specifically remember such an occasion.

Q Mr. Newland, to your knowledge, while this
mortgage transaction was pending before the Albany
Local Development Corporation, did Thomas‘Whalen
disclose to the corporation that he was representing

Neenan's Garage for the purpose of obtaining this

mortgage?

Beth S. Goldman, CSR, RPR
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A Wou;d you please repeat that question?
Q At any time while this mortgage transaction'
was pending before the Albany Local Development
Corporation, to your knowledge, did Thomas Whalen

disclose to the corporation at any time that he was

-

P
representing Neenan's Garage for purposes of

obtaining this mortgage? £
A Well, in the process of submitting the

application and, I dare say, when he called advising

me as to his desire to submit a personal affidavit on

the part of his client, he would have de facto

day operational responsibilities for the corporation.

Q Other than the fact that his name appeared
as the attorney on the application for the mortgage,
are you aware of any disclosure of any kind to the
corporation regarding Mr. Whalen's role in this
transaction?

A No.

Q I would like to turn now to the Maiden Lane

Triangle Project, if I may. Are you familiar with

Beth S. Goldman, CSR, RPR
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(NEWLAND,‘C. - FOR THE COMMISSION)
this project?
A Yes, I am.
Q Did this project include an office building

known as 39 North Pearl Street?

/

A Yes.

Q What was your role with respect'to this
project?

A I need to take to momenﬁ to answer that.

(Pause) At the time of the Mayor's appointment of me
as the Director of the Bureau of Economic

Development, the primary purpose was the

-redevelopment of downtown. There were several
.. :advantages that we had. Namely,.we had some raw
- material -by way of a goodly number of properties

~which ‘were owned by the city. We had developed some

expertise in accessing funds f£rom both the federal
government and the state government, and so we had
that resource, the financial resource very necessary
to participate in the redevelopment of the basic city
raw material which, as I mentioned, consisted of a
number of disabled properties.

Q Mr. Newland, if I may ask you what your
role was with respect to this project?

A I am getting to that. My role was to put

Beth S. Goldman, CSR, RPR
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(NEWLAND, C. -~ FOR THE COMMISSION)

together a program to, in effect, cause the

redevelopment and rehabilitation of those properties
owned by the city, bringing to bear as much federal,
state and other financing as I could to make it
possible, to contact the public at large to induce
them to look again at downtown Albany which had
become extremely blighted, and to engage however we
could in the redevelopment of downtown. I think that
is 1it.

Q And to your knowledge, what was the Mayor's
role with respect to this project?

CA Well, that was one of our advantages also,

wbecause ‘the bureau which he had created had the
:Mayor's full -support and backing ‘to accomplish that

‘which we were trying to accomplish.. And, so, he gave

us every encouragement and, when necessary, provided
us with the necessary administrative machinery
required to accomplish the task.

Q . Did you ever report to Mayor Whalen on your
office’'s progress on this project?

A Yes. But when ybu say "this project," this
project consisted of a number of properties, not just
39 (North Pearl). There was an entire city block

plus some additional properties that were involved,

Beth S. Goldman, CSR, RPR
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(NEWLAND, C. ~ FOR THE COMMISSION)
virtually simultaneous with redevelopment through
individual and separate and distinct parties.

Q Mr. Newland, which city agency or entities
were involved in the financing of this project?

A The Albany Local Development Corporation,
the city's Community Development Agency, the_Albany
Industrial Development‘Agency. Those were thé major
ones. There may have been others.

Q To your knowledge, did the 39 North Pearg
Street project'receive Urban Development Action G:gnt
Funds?

~A .- Yes, it did. And, if I may, that was the

- nature of the funds involved that: induced, as will be

discussed,. I.am sure, my advising:the Mayor that ‘he

.. had. to-divest himself from participation, because of

the UDAGs. In other words, it was not JDA funds..

Q What are the restrictions to which you are
referring that HUD places on UDAG funds?

A They are found in the assurances that the
city and Mayor makes to the federal government.

Q Mr. Newland, if I could ask you to turn to
Exhibit 44 in the book, please. Can you identify
this document for me, Mr, Newland?

A It is a list of assurances produced and

Beth 8. Goldman, CSR, RPR
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(NEWZAND, C. - FOR THE COMMISSION)
promulgated by HUD and used by cities who desire to
and do, in fact, ﬁtilize federal funds for community
development.
Q Are those the UDAG assurances to which you

just made reference?

A I would assume so, although I am not sure. |

I am not trying to be evasive here. The assurances

can and have been known to change over the years. /

Generally speaking, they are the ones. These arefthé

D
ones. If they are not exactly the ones, they are i
very close to it.

~Q - -If you would turn to the last page of the

-document, I would like to direct your attention to
-. paragraph .ten. Are you familiar with this provision,

“ "Mrs Newland?.::

A Yes, I am.
Q And is this one of the restrictions that

HUD places on the UDAG loans that you referred to

earlier?
A - Yes,
Q Are you aware of any other restrictions

that the UDAG loans carry with them concerning
conflicts of interest? N

A Concerning =--

Beth S§. Goldman, CSR, RPR
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o 1 CHAIRMAN FEERICK: Conflicts of
2 interest.
3 A No.
4 » Q Mr. Newland, if you would move down to the
5 bottom of the paée, could you tell me’who executed
6 the assurance document?
7 A It is executed by Thomas W -- Thomas H.
8 Whalen, III.
9 Q What ié the date on which it is executed?
10 A November 28, 1984.
ii' Q As a Director of the Economic Development
212} -+ Bureau and later'the'Office of Economic Development,
13 " what steps 4id you take to ensure that this
14| . requirement contained in the UDAG agreement was -
15 followed with respect to the 39 North Pearl Street
16 project?
17 A As projects are processed by the Department
18 of Economic Development, the projected and proposed
19 financing is generally defined conceptually as
20 so-much private financing, so-much conventional
21 financing, so-much subsidized financing. And
22 generally, there are some indications up front as to
23 who is going to be participating in what. If at that
24 period of time or at any sequential period of time
o Beth S. Goldman, CSR, RPR
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KEE 1 during the processing stage and as the UDAG
2 particularly is finally approved, those elements of
3 financial participation are ultimately pinned down
4 specifically. And at that particular point in time
5 it becomes possible to identify any potential
6 conflict of interest that may exist. If I may
7 comment that the nature of the problem in 39 North
8 Pearl Street involves a limited partnership, the
9 limited partners of which wére sequentially secured
10 long after or considerably after the approval of the
11 financing, the completion of the project, and while
12 g the project was well into it existence.
B 1 3 O Q - Mr. NWNewland, I would like to refer you
14| - .. .again to the language 0of paragraph ten. And for the
~15| < .record, it reads: "It will establish safeguards to
16 prohibit employees from using positions for a purpose
17 that is or gives the appearance of being motivated by
18 a desire for private gain for themselves or others;
19 particularly those with whom they have family,
20 business or other ties.®"™ And I would like to ask you
21 if you took any affirmative steps to establish such
22 safeguards.
23 A They would be virtually impossible to
24 establish when you consider that some projects are
. Beth S. Goldman, CSR, RPR
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(NEWLAND, C. ~ FOR THE COMMISSION)

very major projects which involve syndication.
Syndication takes place on a national basis. And it
seems to me that somebody participating in a
syndication could be acquiring syndicated units from
a broker and never know what is involved in the
property that is being syndicated. It would‘be
virtually impossible to pin down except, you know, we
are alert and we -~ to the extent that we can be ~--
on the local scene, we recognize conflicts when we
see them and attempt to do something about them.

Q Did the city impose any requirement that

~individuals or syndications, as you have referred to
~..them, who subseguently invest in projects that
-~ receive these types of funds disclose their

“investment to the city?

A Not to my knowledge.
Q Mr. Newland, did there come a time when you
learned that the Mayor's law firm was occupying or

planning to occupy space at 39 North Pearl Street?

A Yes.

Q And when did you learn this?

A It would have been in late fall, I believe,
of 1986.

Q And how did you learn that?

Beth S. Goldman, CSR, RPR
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A I believe through media.

Q Did you take any steps in response to
learning this news at the time?

A Yes, I aid.

Q What did you do?

A I had occasion to have breakfast with the
Mayor at the annual meeting of the membership of the
Albany Local Development Corporation on January 13, I
believe, of the following year. And I advised him at
that time that if, in féct, he had as an individual

participated, in effect, in connection with this

- .option that he was aware the developer was making

- :avalilable to lessees, that he should either not or,

if he has, he should dispose of it because it would

conflict with the constraints imposed by the federal

government in their UDAG assurances,

0 Mr. Newland, how did you learn in the fall
of '86 that the Mayor =--

A I believe through public media, newspaper.
It was late fall. I am thinking of December as fall.
(Pause) Counsel suggested that when I say late fall,
I mean late fall, And this probably is in December
sometime.

Q Mr. Newland, how did you arrive at the

Beth §. Goldman, CSR, RPR
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(NEWLAND, C. - FOR THE COMMISSION)
conclusion that the Mayor's actions violated the UDAG
regulations?

A How did I come to the conclusion? It is
one thing to lease property, pay fair market rent.
It is another thing to make an equity investment in
real estate which, hopefully, has appreciative
potential. And given thé circumstances as to the
existence of the UDAG funds and, for that matter,
other funds that were invested in the property, in my
opinion this represented a potential problem that the
Mayor should extricate himself from., And I believe
that he -immediately did so.

- Q .. What other funds were you referring to for

~this project?-

A7 .They are —~-'in addition to the UDAG funds,

there was an element of community development funds.

Q Did those community development funds carry
the same kind of restrictions on them concerning the
appearance of -~

A As a matter of fact, administratively from
HUD's point of view, UDAG funds and CD funds are
inseparable. |

Q So, then, is it correct that the CD funds

are constrained by the same kind of restrictions that

Beth S. Goldman, CSR, RPR
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(NEWLAND, C. - FOR THE COMMISSION)
the UDAG fund are?

A Yes.

Q Mr. Newland, at any time did you consult
with an attorney regarding the interpretation of
these regulations?

A No. Although, if I may, I may have
reviewed it with in-house counsel. B8ut I don't

recall that specifically.

Q Who is the in-house counsel to which you
refer?
A James Aiello,
.-Q . What was Mr. Aiello's position?
A -As I say, I don't recall specifically. I

may have discussed it with him, but I don't recall.

.Q :+"Is it correct that it was your
determination that the Mayor's investment in this
project violated the UDAG regulations but the leasing
of the space by the law firm did not?

A Surely.

Q - In January 1987 after you informed the
Mayor that you believed that his action violated
these regulations; what did the Mayor say to you?

A I don't recall him saying anything really.

He took what I told him under advisement. . And then I

Beth 8. Goldman, CSR, RPR
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1 learned subsequently, quite shortly subsequently,

2 that he had acted upon my advice and had divested

3 himself of the investment. I

4 Q With respect to any of the other

5 development projects that you have worked on during.
6 your tenure in the Office of Economic Development, éo
7 your knowledge did Mayor Wﬁalen ever decline to

8 participate in any of the projects of your office

9 because of his iaw firm's involvement with it or with
10 any party to it?
11 - A No.

<120 0 e -MS. GREENE: Thank you. Mr. Chairman,

A3 ::that:is all the guestions I have.

..14| . - BY COMMISSIONER MAGAVERN:

15 -~ o Q.. Mr. Newland did you take steps to aécertain
16 whether or not the rent being paid by the Mayor's law
17 firm was fair market value?

‘18 A I was aware of what rental was being
19 charged, which at that time was approximately one to
20 two dollars in excess of market and which, as a
21 matter of fact, was oné of the reasons why it was
22 taking some additional while to £fully lease the
23 property. I must admit it was only subseguent to all
24 of this that I did check that out. But I did

- Beth 8. Goldman, CSR, RPR
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1l determine subsequently that they did, in fact, ?ay
2 the then going price for what was being asked by the
3 developer.
4 0 The same as paid by others tenants?
5 A To the best of my knowledge, that was
6 reported to me.
7 0 Can you tell me what the selection process
8 was for members of the LDC?r?
9 A For‘mémbers, oriéinally, we had a
10 contingent of some forty members. And I remember
11 that they were achieved;by sitting down in Mayor
12\ . Corning's office and reViewing the universe of the
»13):. ~:citizens of Albany atéiarge, keeping in mind that |
14| . o this, -the LDC.Was or?ginally created by way of
+15| ... putting into place a 501(c¢) (3) corporation which was
16 necessary in order to interface with the then SBA 502
17 program. And that S3A program provided for certain
18 participation in the membership by various sectors of
19 society; educators, lawyers, bankers, labor people, a
20 cross—section,_if you will, of the population at
21 large, And, so, we sat down with Mayor Corning and
22 went through Albany at large and came up with forty
23 names that pro&ided for that representations,
24 0 Were those people named in the bylaws?
. 8eth S. Goldman, CSR, RPR
N (518) 439-6772




186
(NEWLAND, C. - EXAM. BY COMMISSIONERS)
1 A Originally, yes. I believe so. Wéll, I am
2 not sure. I don'’t believe they are named in the
3 by laws.
4 Q Who has the power to appoint new members?
5 A Well, subsequent to that, if you will,\
6 after the initial chartering, we had attrition in the
7 membership, obviously. And at that time and before
8 each meeting, we presented to the then Bdg;d of
9 Directors how many additional new members wewéhouid
10 have in order to maintain the minimum levels. And’ S
il names are suggested at that time.
X2 - . -..Q.. And the board then selects members; is that
~13] ... .correct?
14y .- -+ .- A - The board nominates them anyway.
- 15 © Q" 'Who makes the final appointment?
16 A Well, the board does.
17 0 Okay.l Now, who appoints the directors?
é 18 A That is done by election. It is done at =--
é 19 we have an annual meeting once a year, and the
i 20 directors are elected by the membership.
1 21 Q Is there a nominating committee?
? 22 A No. Nominations are accepted from the
: 23 £loor. |
24 Q Who, in practice, has been making
Bl Beth S. Goldman, CSR, RPR
| (518) 439-6772 .




w

[ B (e B« B <) TR € ) B -

13

14
15
16
17
i8
19
20
21
22
23
24

187
(NEWLAND, C. - EXBDM. BY COMMISSIONERS)
nominations for directors?

A To the best of my knowledge, a different
person has made the nominations during my tenure,
which was since the beginning of 1878.

Q Has the practice been that one person
nominates the whole slate?

A It has been to just nominate the slate for
reelection.

Q Pardon me?

A The practice has been or experience has
been to nominate the slate for reelection.

Q. ‘There are changes in the slate from year to
year? |
A NOoe
. It.is the same board?

A The same board, except that in recent
years, we have been adding to that board. And one
member has deceased.

Q How do you ada members to the board; does
the board make the decision?

A The board makes a -~ penciis a resolution
to increase the membership.

Q Does the board have an executive committee?

A No. There were originally five members,

Beth S. Goldman, CSR, RPR
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and so it was not necessary to have an executive
committee,.

Q In actual practice how does the board go
about identifying people to £ill vacancies, staff
vacancies or membership for board members?

A For membership, we sit down at a board
meeting just prior to the ﬁext annual meeting, and wei
brainstorm as to who might be appropriate to replace

those pebple who may have left.

Q Does the Mayor sit in on those meetings?
A No.
.Q - Does anyone consult with him about

prospective new members and directors?

A I am sure we do.
.+ :Q .- "Who does the consulting?
A We probably run them by him when we come up

with the names, to be sure that he has no objection.

0 Is that process of running it by the Mayor
written in the bylaws?

A~ No. If I might, though, I think it is
important to point out that while this is, in fact, a
501(c) (3) and is, as such, a private entity, the fact
remains that the effectiveness of the Albany LDC is

directly related to the fact that since 1979 the City

Beth 8. Goldman, CSR, RPR
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of Albany has been providing the necessary capital,
at least in the beginning years, the necessary
capital to enable it to function as originally, as a
502, interfacing with the S8A programs which required
a certain amount of capital participation as the
local insertion. It also has been helpful in putting
together JDA loans. And the LDC has been necessary
to interface with state fundihg.under that program
and operation. So, the city has been a major player
in the success of LDC and, hopefully, the success of
the redevelopment of do#ntown and economic

development thrust. And so, if for no other reason,
!

- out of respect for the fact that they gave us the

- financial power to d¢ what we did, I think it is only

appropriate. that we should run this sort of
information by the chief executive officer.

Q How much of the capital of the LDC did
originate with the city in one way or another?

A We were originally capitalized at three

hundred thousand a year.

Q Is that from the Community'Development
funds?
A Yes,., I am not attempting to quantify the

fact of all of the staff costs necessary to run it

Beth S. Goldman, CSR, RPR
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and to operate it and make it effective were covered
by the city's Community Development Agency.

Q Do you also receive UDAG funds by virtue of
applications to which the city is a signé%bry?'

A Yes. They are processed through the
Community Development‘Agency, but are but pacggggé
through the Albany LDC.

Q Is it fair to say, then, that the LDC
functions essentially as an arm of city government?

A Yes.

Q Does the LDC have any formal ethical
standards or- conflict of interest standards?

o They were never, at the time I left, never

formalized, although we'would have utilized, I am

Q bid youbconsider the existing city code
applicable to the LDC?

A Well, to the extent that we are, in fact,
an instrumentality of the city, I dare say.

Q How about the General Municipal Law and
state statutes governing the city go%ernment? Do you
consider them applicable alsc to the LDC?

A At the time I left, Commissioner, we were

in the process, and our attorney is now, looking into

Beth S. Goldman, CSR, RPR
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(NEWLAND, C. - EXAM. BY COMMISSIONERS)
the development of our own set of ethical standards.
And I am not sure whether they are not =-- one, in
fact, may have been adopted. I am not sure.

Q Let me pose to you what may be a dilemma,
and see if you have had experience with it. The 7
dilemma would be that you might want serving on af
corporation like the LDC people who are very acti%e
in economic development because of their expertisé
and also to help encourage this participation in

economic development. At the same time, if you bring

them on the board, you may encounter conflict of

~.interest problems. In fact, the present Article 18
..-0f the :General Municipal Law provides that if you
i -have.a conflict of interest, the contract is

. .~absolutely prohibited, cannot be cured by a simple

disclosure and recusal. I wonder if you have
encountered that problem in your efforts to structure
this»board and, at the same time, comply with the
ethical standards applicable to the City of Albany.

A I am very aware of what you are saying.
Fortuhately, the LDC board, with the exception of the
most recent appointment, did not seem to run -- when
I say the "board," I mean board of directors, which

is the element within the corporation that makes and

Beth S. Goldman, CSR, RPR
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(NEWLAND, C. - EXAM. BY COMMISSIONERS) |
executes decisions, policy decisions, primarily.
Fortunately, we have had very little problem with
respect to conflicts of interest. I would suggest
that one needs to distinguish between membership,
general membership at large which oftentimes is
required, such as thevSBA 502 program. As I
mentioned earlier, they wanted a segment of society
to fully represent a cross-section of society. But,
in fact, they officially have very little, if
any thing, to do with the day by day policy decisions

which are made, other than the fact that they do, in

- fact, wind up electing a slate of board of directors

-.~each year. My concern in this process 1is that the

statute providing for the creation of Local
Development Corporations in the State of New York
provides Certain abilities to facilitate the process.
And I dare say the statute was developed to enable a
city to extricate itself from blight and from
economic problems of various dimensions. And to the
extent that the laws on the books which were
developed and evolved to enable cities to do things
which the existing municipal lavw prevented. them from
doing in a businesslike fashion, to the extent that

new legislation evaporates the ability of existing

Beth S. Goldman, CSR, RPR
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i%g 1 legislation for things to get done and for things to
2 happen, it has to be looked at very closely because
3 while it is important -- and I understand what it is
4 that you are trying to do -~ it is important not to
5 negate the capacity of strong government to get
6 things done that need to be done., And, as I say, we
7 - have utilized the laws that are on the books as we;l
8 as possible to overcome extraordinary hurdles. An‘
9 to the extent that these instruments are made invaiid
10 or become ineffective to solve problems, to that
11 extent you you need to look very carefully at what it
12| < :is you-are ‘doing.:
13 o0 Q. .Did you have any responsibility for the IDA
141 . - :aswell as the LDC? |
o LB s s SA Y es.
16 Q I won't ask you for all the -~ but let me
17 go onto another question.
18 A The federal government had a 108 program
19 ~which, in order for it to be operative, had to be
20 handled through the IDA. And to the extent that I
21 oversaw the administration of the 108 program through
22 the IDA, to that extent I participated in it.
23 Q Did you become aware that members of the
24 Mayor's law firm were representing either bond
im Beth S. Goldman, CSR, RPR
[ (518) 439-6772
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(NEWLAND, C. - BEXAM. BY COMMISSIONERS)
purchasers before the IDA or borrowers in
transactions with the IDA?

A Probably.

Q Did you recognize that to be a problemn
under existing municipal law? 'f/“

A I didn't, although -~ and I will explain

why « The IDA does not lend money. It authorizes the

issuance of tax exempt bonds =--

Q I think I understand that.
A -- to my knowledge.,
Q The IDA makes tax exemptions available

-though'to>a bortower; does it not?

A That's right.

Q Federal income tax collection, the local
property tax, and state sales tax exemption; right?

A Right. There are many incentives involved,
to my knowledge, through the years for any
appropriate project. I have never kpown the board of
the IDA to turn down any project.

Q Well, you are aware of the limitation in
the tax reform Act of 1986; you are aware of the
volume cap?

A Yes.

Q Is it your testimony that the IDA has never

Beth 8. Goldman, CSR, RPR
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oame up against the volume cap?

A That‘s right, During the previous cap --

Q You have answered the question, Mr.
Newland. Thank you. o
BY MR. SCHWARZ:

0 I have just-two questions, Do you récail,
sir, testifying before thié Commission, at page 93 of
your transcript and being asked, inksubstance -

MR, MUMFORD: May we have a moment,
please? (Pause) May I have the question please?
- -Q <On-pa§é 93 of your trénscript, you were

asked the folld&ing: "I will direct your atténtion to
the fourth paréé?aph ftoﬁ“the bottom 0f page two.
It states: "Major busiﬁess being over, the meeting
was adjourned. And Vice~Chairman Tanksley welcomed
the board and new ALDC Board of Directors member Mr.
James M. DiNapoli." Who nominated Mr., DiNapoli to be
a membér of the board?" Answer: "Mayor Whalen.“ Do
you recall that?

A Yes.

Q Page 94, you were asked, and I will direct
your attention to the fourth paragraph f£rom the
bottom of page two. The paragraph states: "Judge

Herzog informed the board and staff that the Mayor

Beth S. Goldman, CSR, RPR
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[23 1 has requested that the an LDC increase their board
2 membership to seven persons; one possibly being Mr.
3 Raymond J. Kinley, Jr." Do you recall that, sir?
4 A Yes.
5 0 Later in the paragrapﬁ it indicates, H
6 question: "Mr. Newland, did Mayor Whalen give anyli
7 reasons_for wanting to increase the membership of t%e
8 board?"™ Answer: "Not to me." Do you recall that |
9 answer, sir?
10 A Yes.
O Q-  Also, with respect to the Neenan Garage
e 12 . that you testified before you waived the appraisal
I - _
-~13|. .. on, do you recall that, sir?
14 A Yes.
15 Q Who would have paid the two thousand dollar
16 fee?
17 A I would assume Neenan's.
18 Q" Mayor Whalen's élient?
19 A Yes.
20 MR. SCHWARZ: ©Nothing further. Thank
21 you.
22 (The witness was excused.)
_ 23 CHAIRMAN FEERICK: Thank you. We will
[LJ 24 take a short recess and resume a£ about three
: o'clock.

Beth S. Goldman, CSR, RPR
(518) 439-6772




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

197
(WHALEN, T. - FOR THE COMMISSION)
(A brief recess)
CHAIRMAN FEERICK: Mayor Whalen, may I
swear you in?
THOMAS M. WHALEN, III,
called herein as a witness before the "~
Commission, and being duly sworn by the |
Chairman, testified as follows:
CHAIRMAN FEERICK: Please be seated,
Mayor. I understand that you would like to make
a brief pzeliminary_statement. I am cértainly
going to grant that request. I would note for
the record that the Commission's normal policy
is to request of witnesses that they provide in
advance of the hearing that written statement at
least a day in advance of the hearing. And we
are happy to ptovide witnesses the opportunity
to do so, to make a brief opening statement."
The Commission did receive a copy of your
written statement within the hour. 8o we,
speaking for myself, have not had an opportunity
to examine it, which I certainly will after the
hearing is concluded today.
As I mentioned at the outset, I would

be happy to provide you with an opportunity to

Beth 5. Goldman, CSR, RPR
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1 make a brief summary of your written stétement.
2 MAYOR WHALEN: Thank you, Mr.
3 Chairman. Members of the Commission and members
4 of the Commission staff: thank you for this{
5 opportunity to address those issues you have;
6 expressed concerns about, and to share with ;ou
7 the experiences and the observations I have ﬁad
8 . during my tenure as Mayor of Albany these past
9 six years.
10 | I hope to be able to provide the
11| ..+ Commission with insight not only into the
12 "specific circumstances of Albany, but the
13 ,,lv; . ~decision making process of all of us in local
14 : government who continually face perceived
15 conflicts of interest and real prohibited
16 cénflicts of interest,
17 You have a formidable challenge, for
18 all of us in government from high elected state
19 officials to village employees face potential
20 conflicts., Mayors and municipal officials, on
21 the front line of day-to~day city operations
22 have great exposure on a continual basis. We
. 23 try to focus on keeping our municipalities
5E:3 24 K K running smoothly ana efficiently-§hile, at the

Beth S. Goldman, CSR, RPR
(518) 439-6772

7t A e i et T T T e e e e e e e e, A, Pty o et iAo St e e it e, e i o e e o .




199
(WHALEN, T. - FOR THE COMMISSION)

1 same time, laying a strong foundation for the

2 future. Our stewardship is based on the desire
3 of those we are elected to represent.

4 Prohibited conflicts of interest are detrimental
5 to good, efficient government and an anathema to
6 our constituencieé. Nevertheless, we are

7 ' routinely confronted with situations with the

8 prospect of conflict. Some are real, others are
9 perceived by those unaware of the environment in
10 which we work.

*nll el sl s A Mayor must constantly balance what
A2 .-+ 'is best for his city and what one might perceive
213} - - . .. to-be a conflict. In my case, this has been
14 ~ even a stronger challenge because I was a
15 partner with one of Albany's largst and most
16 active law firms when I took office as President
- 17 of the Common Council in January 1982.

18 Thereafter, and during my predecessor's illness

19 I increasingly assumed city responsibilities

20 until Mayor Corning passed away on May 29, 1983.

21 As Government officials, we all face

22 potential conflicts of interest. The fact is
— 23 that we are all exposed to differgnt levels of
f;L 24 . perceived conflict. ' Elected mudﬁcipal officials

Beth 8. Goldman, CSR, RPR
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and municipal employees have a far greater
exposure because of the myriad activities and
the services we provide and the countless
transactions our administrations perform on é
day-in day-out basis,

Let me offer as an example a situation
you have investigated and which I am sure you
will want to explore further. First Realty of
Albany is a development firm owned by the Swyer
family . Jamés J. Drislane; now deceased, became

associated with our firm in 1981. He had

-previously represented the Swyers for twenty or

twenty~five years. In 1980, before Mr. Drislane
came with our f£irm, the Swyers received an IDA
inducement to rehabilitate an old, dilapidated
warehouse building. Two years later in January
'82 I was appointed to the three-member IDA.
After that inducement vote of 1980, the next
action was the bond resolution on December 14,
1982, One week before the project's closing =--
Mayor Corning was hospitalized in Boston from
the preceding August of that year and wasn't
available to vote. I had two choices. One,

'y

absent myself from the IDA vote and thus avoid

Beth S. Goldman, CSR, RPR
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1 the appearance of conflict. This would have
2 meant no guorum, no decision and no 7
3 rehabilitation of a building important as part
4 of the economic development initiatives ofﬂtﬁe
15 city, not to mention a breach of the inducem;nt
6 agreement with the developer, which again, that
7 inducement resolution had been entered into .
8 before Mr. Drislane came with our £firm and
9 before I became President of the Common Council.
10 Or, I could have cast my vote, acknowledged the
.1 .. .-+ ..conflict, and made proper public disclosure., I
~12y - - . concluded that to absent myself from the vote-
13|+ ... would have .constituted an abdication of my
14 duties and responsibilities to serve both the
15 IDA and the City of Albany. Arrangement were
16 therefore made for a full written disclosure,
17 and I cast my vote. That disclosure is
18 displayed at Tab 9 of the IDA ciosing documents.
19 As you Know, in another matter, the
20 Crisafulli Food Warehouse IDA loan, I went even
21 further to indicate disclosure. In that case
22 the law firm did not represent the borrower but
_— 23 the lender, which is even more re@ote. And
f;-j 24 there was full written disclosure to all parties

Beth S. Goldman, CSR, RPR
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[;3 1 t0 the transaction and within the closing
2 documents. Have I encountered conflicts as a
3 city official? Of course, I have. And in the
4 case of the Swyers, I saw the conflict coming,
5 identified it, and responded by offering beper
6 disclosure. -Q
7 4 On another matter which you have%.
8 investigated, my law partners and I purchased
g shares in a limited partnership, a new offic;
10 building that we were to occupy as part of our
11 a0+ oo law firm at 39 North Pearl Street. It had
~-12 4w received UDAG funds. I did not identify. the
13} ... .+ conflict, but fortunately, within three weeks a
14} member of my staff did. And soon as that
15 conflict was brought to my attention, I
16 immediately and in writing withdrew, and I
17 terminated the conflict.
18 . As for the case of Go;aon Bell's
19 purchase of city property for an agreed upon
20 price of fourteen thousand dollars, when a
21 purchaser for the same price had backed out of
22 the transaction which had been approved by the
~ 23 Common Council, there was no identification of a
LLJ 24 conflict by me or my staff, no aésessment of the

Beth S. Goldman, CSR, RPR
(518) 439~6772

et e, e . e A, S, . i T e P, S, e S et . . A, . S e B B e e e e e e e e e



203
(WHALEN, T, - FOR THE COMMISSION) |
1 level o0f conflict and, therefore, no reponse.
2 It got by me. I can only now in retrospect say
3 that it was so inconsequential in substance and
4 in amount that I did not at that time give iﬁ
5 the attention it deserved.
6 We all live in anxiety of conflicts
7 getting by us. Sometimes they do. Most times
8 they do not. The V. ¥. Conner case is the only
9 one over that extended period of time, to my
10 knowledge, that wasn't recogﬁized and dealt
211y - ¢ o with.
12 - o o - I am proud of the ethical standards-
- 13}.. .. - .and the achievementé of the City of Albany in
14 - this administration., Please consider before I
15 took office in 1983 that the State Comptroller
16 ' recommended a financial control board to handle
17 Albany's fiscal affairs. This past January, I
18 received the Mayor's Financial Leadership Award
19 from the United States Conference of Mayors, a
20 reflection on all of us that work for this city.
21 When I took office, Albany's bond rating was at
22 its lowest level. Today, Standard and Poor, and
— 23 | just a week ago Moody 's now gives‘us an "A"
f;g 24 rating with further increase being considered.

Beth S. Goldman, CSR, RPR
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We have developed a purchasing manual
for the first time in the city's history. It is
now strictly in force. The State Comptroller
who had consistently over the jears found fault
with the city's purchasing practice, was unable
to find a single example of improper practices
in.his most recent audit covering a two-year
period. We have revamped the assessment
process, we have created a new reviéw process
for leases and contracts. We ha§e wérked with
community and business groups to develop a stiff

" .- master plan, and brought in a highly
‘professional, highly motivated and experienced
staff. I mention these examples that are not a
result of conflict of interest or of creating a
climate‘where using public office for private
gain is pe;missible, but rather results from the
creation of a positive community attitude,
spearheaded by a city government that is
efficiént, open, and totally honest.

Last week I was proud to accept on
behalf of the city another award for our
affordable housing program at the U. S.

Conference of Mayors meeting in, Charleston, the

Beth S. Goldman, CSR, RPR
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[;3 1 third national award we have received in the
2 past two years. I think this is another shining
3 example of the public/private partnership which
4 works so well in Albany. This relationship
5 would not exist if the private sector believed
6 preference was being given to a selected few.
7 I could go on with many more examples
8 of the improvements made during this
9 administration. But every change, every
10 improvement, every formal process initiated was
-~ 11} - .. .- .- designed -to assure honesty, efficiency and
12| - integrity ‘in the government of the City of
13-, - .Albany. . There is no room left for violating
14 : : purchasing practices, for favoritism or for
15 inefficiency. As you know, I was an attorney
167 for many years, sharing status in the community
17 and a fine income with one of Albany's oldest
18 " and most prestigious law firms. Currently,
19 , there is no law which prohibits a municipal
20 official from having a legal practice or having
21 any other means of income. Moreover, if such a
22 law were enacted, it would have an exceedingly
. 23 unfavorable result, since only the independently
5[;3 24 K wealthy could then afford to také public office.
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For my part, such legislation is no longer
needed.

When I found out that the duties of
being Hayor of this great city required all of
my time, I resigned as a member and partner of
that law firm, I did so at financial sacrifice.
But in retrospect, since well over a year as
elapsed since I withdrew from the law firm, I
have ambivalent feelings. On the one hand, all

of us can feel more comfortable in that not even

~an intimation of conflict can be inferred. On

‘the other hand, while my income is reduced, this

is a sacrifice that many of us who are in the
public service must consider. In Albany, és in
many cities our size, community leaders wear
many hats. Business executives, community
volunteers, chamber of commerce activists,
institutional board members. In the morning I
may work with an individual on addressing a
problem like affordable housing or economic
development, and then £ind myself across the
business table with the same person that

afternoon on a totally unrelated matter, and

perhaps a matter in which we represent totally

Beth S. Goldman, CSR, RPR
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divergent positions.

I am sure you do not propose the
élimination of businessnmen and women from
community service or the ending of
public/private partnerships to avoid the§
appearance of conflict.

Thank you, Mr. Chairman, and members
of the Commission for allowing me these
comments. I will try my best to answer your
gquestions and, hopefully, provide you with
ranswers that will assist you: =

CHAIRMAN FEERICK: I would like to now
‘recognize Commission Deputy Counsel Kim Greene.,

"MS. GREENE: Thank you, Mr., Chairman.
Good afternoon, Mayor Whalen.

THE WITNESS: Good afternoon.

EXAMINATION BY MS. GREENE:
Q@  Mayor Whalen, between 1982 and March of

1988 were you engaged in the private practice of law?

A I was.,
Q And in what capacity did you do that?
A I was a partner in the firm of Cooper,

Erving & Savage. Subsequent to that, until I left

the active prlactice of law in January of 1988,

Beth S. Goldman, CSR, RPR
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offective March 1988, I was a partner in the merged
law firm of Cooper, Erving & Savage, Whalen, Nolan &
Heller.

Q When you became Mayor, approximately how:fﬁ
much of your time did you dévote to your law
practice?

A Well, it varied in degree, When I becane
Mayor initially, I would say probably it was not as

much as it was in succeeding years. I would say

probably I spent twenty-five percent of my time

~» practicing law, seventy-five percent of my time as
Mayor. Obviously, as my tenure increased and a

.-myriad of activities went on in the City of Albany

many ©of which we initiated, I found that I was
spending sixty, seventy, eighty hours a week of being
Mayor, and it consumed all of my time.

Q "Were you a senior partner in the law firm
of Cooper, Erving & Savage both before and after you
became Mayor?

A I was, along with other senior partners.

Q Did you play a management role in the firm
before you became Mayor?

A I did. And I played a management role

]

afterwards as well.

Beth S. Goldman, CSR, RPR
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Q What sorts of matters did you continue to
handle personally after you became HMayor?

A I did bankruptcy work, I was a .trustee in
the United States District Court for the Northern
Digtrict of New York for Judge Mahoney as an official
trustee. I did a limited amount of bank work and
some trial work. My practice was a rather general
practice. I don't think I tried to disassociate
myself from any particular aspect of it, but my time
became greatly diminished.

~:Q . After you became Mayor, did you or your law

...-firm take any steps or set up any system to wall "

.yourSelf.off from any matters which might present

conflicts of interest with your official duties?

A Yes, we did., We had regular meetings of
the law firm, usually once or twice a month, At
those meetings we discussed the potential conflicts
that might exist. There was also a card system
relating to new files that were initiated by each
attorney. And those would identify, although not in
the first instance, they could identify potential
conflicts of interest.

Q Around the time you became Mayor, did you

participate in any discussion with other members of

Beth S. Goldman, CSR, RPR
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[?3 1 the firm regarding the impact your public role would
2 have on the firm's practice?
3 A Yes. As I stated in my private testimony,
4 there had been a history of public service in our law_y
5 firm. A prior county treasurer, a prior judge, prior /
6 county iegislator. A variety of former partners in
7 the law_firm had held public office. And it was
8 always felt that in return for that sharing by
9 partners in the law firm; the reputation of the law
10 firm would be enhanced.
A1) . oo -..Q . Prior to 1982, Mayor Whalen, did the firm
12| . represent clients before city agencies and related-
13| -+ entities such as authorities?
14 A Yes, it did. Excuse me. There was a
15 peﬁiod of time prior to that that we did not. I was
16 on the bench for six years here in the city. And
17 during that period we did not represent clients
18 before the city or agencies. And also, one of the
19 prior partners was also on the bench in city court,
20 and we gave effect to the same prohibition. That
21 would have been in the 1950s '60s and early '70s.
22 Q Did the firm change its practice after you
. 23 became Common Council President with respect to the
 [;J 24 entities that it would appear before?

Beth 5. Goldman, CSR, RPR
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1 A Yes. We tried to set up general principles
2 which were understood by the lawyers, both‘the
3 partners and the associates, as to what énd what
4 would not be proper for the law firm to engaée in.
5 Q And could you articulate for me what those
6 principles were?
7 | 3 Yes. In essence, that there was a general
8 prohibition against appearing in any matter involving
9 the city and any of its agencies, commissions, or
10 éuthorities, but that those matters should be brought
11| - - up at partner meetings as often as they could be
“12| : . brought up. . And discussion would be had relative to
13 ~.. -any -potential conflict.
14 ‘ Q  Did you include the IDA within your
15 definition of an agency before which you could not
16 appear?
17 A Yes.
18 Q- And how about with respect to the Parking
19 Authority; is that also true?
20 A I don't think we segregated out any of the
21 allied agencies or authorities of the city. But
22 again, I think that if a case arose, it would have
, 23 been considered on a case by case basis. And we
[;4: 24 would try 'to have a full and open diséussion at one

Beth 8. Goldman, CSR, RPR
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(WHALEN, T. - FOR THE COMMISSION)
of the partners meetings to see if an actual conflict
would occur if the law firm decided to represent a
client.

Q Mayor Whalen, could you explain what the
need was to have discussion about individual cases if
there was a blanket prohibition against appearances
before qertain agencies?

A I think that was consistent with our goal
to make sure that there was a complete awareness on
the‘part of all attorneys in the office. |

Q. - Prior to.1982 were all -the legal fees paid

to members of the law firm pooled-and shared by

.. members of the firm?

A As far as I know, they were. And the sanme

thing occurred after 1/83 when I became Mayor.

‘However, I took a voluntary deduction from my share

of the net income. It was consistent in varying
degrees. As the Mayor's salary increased from 1983
to 1988 when I resigned from the active practice of
law, which was the salary offset against what would
have been my normal participation of the net income
in the law firm.

0 And is it correct that you resigned from

your law f£irm?

Beth S. Goldman, CSR, RPR
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1 A That's right. I resigned from the law firm
2 in January of 1988 effective March 1, 1988.
3 Q Thank you. I would like to turn now to the
4 matter of V. V., Conner, if I may. Mayor Whalen after
5 you became Ma}or, did you ever perform legal services
6 for clients who wanted to buy city property?
7 | A Yes, with reference to the Gordon Bell
8 matter, I understand that Mr. Bell testified this
9 morning. i tried to say in my opening statement that
10 I should not have been involved in that transaction.
11].: I was. f
-12 - L g - Let me give you-a little bit of the
.13|.. ' .background. There had been a prior purchaser for
14 fourteen thousand dollars. When that prior purchaser
15 found out that there were in-ground oil tanks, he
16 backed out. There was at that time that Gordon Bell
17 -—- oh, incidentally, the independent appraisal of
18 that piece of property was nine thousand five hundred
19 dollars. So the fourteen thousand dollars was
20 considered a good purchase price. That prior
21 purchaser backed out after the matter had been
22 approved by the Common Council of the City of Albany
. 23 and I executed the transfer of deed. Mr. Bell
L;J : 24 indicated an interest in it. I don't.;emember the
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1 phone conversation that he and I had. I would
2 imagine that he called me at the law firm. I did
3 represent him and I shouldn't have. And as I said
4 before, obviously, your schedule here shows a fee of
5 four hundred ten dollars. My net share of that fee
6 would have been under fifty dollars. I am sure I
7 wvasn't motivated by the dollar considerations. I
8 think all I can say is that I didn't think of it.
9 Things were moving guite rapildly at the time. I am
10 sure it was for Gordon Bell's convenience and no
11 other.
‘12 N 0 Mayor Whalen, forgive me if I am causing
.- 13| .+ you-.to repeat yourself, but do you have any
14 ' recollection concerning how you first learned that
15 Mr. Bell was interested in purchasing this property?
16 A Well, I don't remember a telephone call. I
17 would imagine thét Gordon Bell would have been
18 initiated it and called me at the law firm.
19 0 May I draw your attention to exhibit 48 in
20 the book that is on the table in front of you.
21 A Yes.
22 Q And I would like to ask you if you have
. 23 ever seen this letter before.
;[;j 24 A Yes, just recently when it ﬁécame an
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exhibit of the Commission.

Q And prior to that, you hadn't seen this
letter before?

A I don't remember ever seeing this. It is
not to say I couldn't have. It is a letter addressed
to Paul Collins who at that time was the Executive
Deputy Corporation Counsel in which Gordon Bell on
behalf of his corporation V. F. Conner Company, Inc.
indicates an interest in the piece of property which
he ultimately purchased for $14,000.

Q Mayor ‘Whalen, do you recall whether your

.representation of Mr. Bell with respect to this

.-property was entered into the laugh firms card system

that you previously described that was used in part
to identify conflicts of interest?
A No. I have no recollection as to whether

or not it was. If it had, it obviously got by mne.

Q@ I would like to move, now --—
A And got by other partners as well.
Q I would like to turn now, if we could, to

the APA. Did you serve as the chairman of this
Authority at any time?
A Yes, I did.

vQ And do you recall the date of your service

Beth 8. Goldman, CSR, RPR
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EZ; 1 in that position?
2 A Yegs. If you will give me a chance here, I
3 . am sure that I can -- I was chairman of the Parking'
4 Authority as of August 15, 1983. I was a member of:.
5 the Authority from January 3, 1983 until October 5,
6 1987. We had reactivated the APA because of a
7 strategy that we considered would be beneficial to
8 the economic development of downtown., Parking in the
9 city has always been a dilemma, as we all know. And
10 we felt that it was time for the city to show its
11). .- dinitiative in economnic Qevelopment by providing new
12 : .parking structures for the public, Thaﬁ is the '
13 ... reason why we activated the Parking ‘Authority.
14 : Q Did there come a time in 1986 when you
15 voted in favor of awarding a contract to manage the
16 facilities of the Parking Authority to the Maiden
17 ,LanelAuto Park?
18 A’ Yes, there did. And at that time, James
19 Drislane of the law firm represented Maiden Lane
20 parking. Immediately after that vote, I walked out
21 of my office with Mr. McArdle, the Corporation
22 Counsel, and I said) "Vince, I shouldn't have voted
. 23 on that selection. You have to go back and void that
5[;j 241 vote." Mr. McArdle did just that. Aﬁé it was based

Beth S. Goldman, CSR, RPR
(518) 439-6772




B

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

217

(WHALEN, T, - FOR THE COMMISSION)
on that action that I took that there was the
resubmission to the Parking Authority by vendors of
an entirely new RFP. And Maiden Lane Auto Park on
the second time around was represented by another
attorney. And by that time I had withdrawn as
Chairman of the Paiking Authority.

0 And, Mayor Whalen, what was the reason for
you determining that you should not have voted in
favor of this matter?

A Because this was a conflict. I immediately

~..recognized . -it, that I should not have been involved

in it, "And as soon as I did recognize it -- It would
have been much preferable had I sat there and excused
myself from voting. It didn't dawn on me that
morning at 7:30, It dawned on me immediately
subsequent to the meeting being adjourned when HMr.
McArdle and I walked into my office,

Q° I don't mean to belabor this, but what was
the conflict that this vote presented to you?

A That Jim Drislane was the attorney for
Maiden Lane Parking.

Q Did you inform anyone else other than
Vincent McArdle of your decision to rescind your vote

in favor of this contract?

Beth S. Goldman, CSR, RPR
(518) 439-6772




10

=11

12

13

14

15

16

17

18

19

20

21

22

23

24

/ 218

(WHALEN, T. - FOR THE COMMISSION)

A Mr. McArdle went ahead and informed :the
other members of the Authority and all those that
that had submitted the original RFP that there would
be a second RFP that would come out from the city. =

Q How do you know that Mr. McArdle informed
the members of the Parking Authority regarding your
decision?

A He told me.

Q Prior to your having cast this vote in

favor of Maiden Lane, did you disclose at any time to

~.the Parking Authority that Maiden Lane was a client

of your law £irm?

A No. And I saw no reason-.to, because at
that point there was no engagement on the part of the
city with Maiden Lane Auto Park with the Parking
Authority.

Q I would like to ask you .to look at Exhibit
53 in the book in front of you.

A Yes.

Q And I would like to ask you if you can
identify what this document is.

A Well, it is a letter from Louis Gottlieb to
Mr. McArdle dated November 17, 1986 relative to open

surface parking facilities, park and lock facilities

Beth S. Goldman, CSR, RPR
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1 in which he makes a proposal.
2 Q And if we could turn to the second to last
3 page of this document which is denominated page 13, I
4 would like to direct your attention to the second
5 small indented paragraph from the bottom. And I
6 would like to draw your attention to the name listed
7 there as stated, Mr. James J. Drislane, Cooper,
8 Erving & Savage, State Street and Broadway, Albany,
9 New York 12207.
10 A Yes., That is put there by Mr. Gottlieb.
..11| - .~ It.says: "Listed below are some of our lessors and
12 -~ - banking facilities for references as to our financial
13 ~..ability and technical ability to operate parking
- 14 facilities." He also gives Lew Swyer and a number of
15 other people as references.
16 0 Mayor Whalen, do you recall if you reviewed
17 this proposal prior to casting a vote on it at the
18 Parking Authority?
19 A Mo. I have no recollection of ever seeing
20 that document. That is not to say that I couldn't
21 have. But you are asking me now did I see something
22 that is three years old. No, I have no current
23 recollection.
B -
— 24" o] And if we could go back to the first page
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'0of the document, can you tell me what the date is of

this proposal?

A November 17, 1986.

Q Thank you, Mayor Whalen. ©Now, with respecﬁ
to ybur resignation from the Parking Authority in
1987, could you tell me the reason why you resigned
from the Authority when you did?

A Yes. I think that I resigned for three
reasons. Again, my time was being completely

consumed as being Mayor of the city. We also had

started very early on in the city -to try to bring in
- private sector people into the city's agencies,

- authorities and commissions. I am proud of the fact

that we have brought in so many people as part of
that operation now. it is a continuation of what I
tried to say in my opening statement; that there is a
good mix of public/private initiatives now in this
city. . That was consistent with that strategy and
that goal. The third reason was that I wanted to
avoid the appearance of conflict.

Q And before you resigned from the Parking
Authority in October '87, do you recall if you
approved the second RFP for the management dontract

for the parking facilities of the Authority?

Beth S. Goldman, CSR, RPR
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A No, I don't. I had resigned from the
parking authority on October 5, 1987. That second
RFP went out on November 4, 1987,

Q Mayor Whalen, I would like to turn now to
the Tricéntennial Commission. Did you establish this
Commission?

y:\ Well, no. I didnit establish the
Commission. The city did under my leadership. And
we knew that the celebration of a Tricentennial was a

unigue event, and not only from the standpoint of

. instilling pride in the city, but;also'to give
.visibility to the City of Albany. I was fortunate

~‘enough again to bring on board some highly motivated

energetic citizens of the city of Albany. The
chairman of that Commission was Lewis A, Swyer.

There were a number of vice-chairmen. We met on a
regular basis., I would say we probably started two
years piior to 1986 because we knew a great deal of
planning would be entailed in developing a successful
tricentennial year. Our law f£irm did the work for
the Tricentennial. I initially asked Mr. Devine who
was then with the law firm if he wanted to handle the
incorporation of the Tricentennial. I told him it

would be good exposure. He said, yes, that he did.

i
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1 He went ahead and he represented the Tricentennial
2 Commission in the very early stages. When he left
3 the law firm, representation of the %;icentennial
4 Commission was then done by another partner, Terrance
5 Christenson. I understand that Terry Christenson
6 stated publicly that he did a sugstantial amount of
7 work which was pro bono and that the fees that he
8 received for the work he did were substantially under
9 the value. We set up an ~- and I understand from
10 chairman Feerick's opening statement that there is a
11| ... _concern on the part of the Commission about the
12| . - closeness between the City of Albany and not-for-.
.13} - profit corporations. What we did was pattern our
14 - Tricentennial Commission after that which was
15 established in the city of Rochester. I called Mayor
16 Tom Ryan of Rochester because they had just
17 celebrated their 150th anniversary, and I asked him
18 now he did his event. And he said, "We formed a
19 not-for-profit corporation, we got private sector
20 people on board to raise money, and it was very
21 successful. .I will send you the information on it,"
22 which he did. And we patterned ourselves after this.
. 23 Q If I could direct your attention to Exhibit
L—’ 24 47 in the book in front of you; I would like to, if I

8eth S. Goldman, CSR, RPR
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1 may , direct your attention to the second paragraph of
- 2 the text of the letter which reads: "In support of
3 Albany 's Tricentennial activities, we —--" referring
41 -- to the laQ firm which has sent this letter =-- "we
5 would be pleésed to provide our professional services
6 gratis to help secure a New York State and/or federal
7 trademark registration for the Tricentennial logo. I
8 would like to ask this gquestion. Before you chose
9 Cooper, Erving & Savage to represent the
io Tricentennial Commission, did you take any steps to
ﬂwli . +: determine .whether other law firms would provide those
12| " services on a completely pro bono basis?
13 ae A “No. I have never seen this letter before,
14 I imagiﬁe the solicitation of business by this law
15 firm was ethically proper. But I don't see why the
16 Tricentennial Commission would want to switch from
17 one law firm providing pro bono work to another law
18 firm prbviding pro bono work. |
19 Q Mayor Whalen, 1s it correct that Cooper,
20 Erving & Savage was paid a fee for its representation
21 of the Tricentennial?
22 A Yes, they did, that's correct. And, as I
— 23 tried to say, the majority of the work‘was pro bono,
- f;J 24 And that was stated publicly by attorsey Terrance
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1 Christenson.
2 Q Was the decision to select Cooper, Erving &
3 Savage ever voted upon by the members of the
4 Tricentennial Commission?
5 A . No, it was not. There were seven or eight
6 people on the Executive Committee of the
7 Tricentennial Commission headed up by Mr. Swyer. I
8 don't ever recall having a formal vote on any
9| initiative of the Tricentennial Commission that I was
10 present at, and I wasn't present at all of them.A
-11| .. Most.of .the .time it was a consensus after a
12| - discussion led by Mr. Swyer.
13 Lo e Q ~; Do you know what the amount of the fees
14 paid by the Tricentennial Commission to your law firm
15 ia?
16 A I recall somebody saying that -- let's see
17 here. It says $1,593.08. If that is a figure that
18 you documented, I can't argue with it.
19 Q Did you receive a share of these fees?
20 A I did, reduced by a proportionate amount
21 for the Mayor's salary. I received a portion of the
22 income of every fee that the law firm received until
} 23 such time as I disengaged myself from the active
[;J | 24 practice of law.
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Eij 1 Q Thank you, Mayor. I would like to turn now
2 to the matter of 39 Nbrth Pearl Street, Did there
3 come a time when your law firm Cooper, Erving &
4 Savage decided to merge with the law firm of Nolan
5 and Heller?
6 A Yes, there did.
7 Q And were you a member of the executive
8 committee which was comprised of members of both law
9 firns?
10 A Yes, I was a member of the executive
11|+ committee. . And the matter was being handled at that
E?l 12 time by Michael Kornstein and Senator Howard'Nolan
- 13| ... who had gone out =- Once we came to an agreement that
14 the law firms would merge, there were details.
15 MR, SCHWARZ: May I have the guestion
16 back, please.
17 | (The question was read by the
18 . reporter.)
195 MR. SCHWARZ: That question was =--
20 THE WITNESS: Excuse me, Mr. Schwarz.
21 I would like the opportunity to explain when I
22 do answer, 1f that is permissible. I would hope
. 23 that I would be'given that opportunity.
 ;;1 24 MR. SCHWARZ: I would i;ke to ask the

Beth 8. Goldman, CSR, RPR
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E?? 1 Chair if he would go along.
2 "CHAIRMAN FEERICK: The Chair will
3 certainly accept some latitude in responding to
4 a question. On the other hand, I think it would
5 be helpful in terms of the orderly progress of
6 this hearing today 1if when questions are asked,
7 try to focus your answers on the gquestions
8 asked. And if at the end of your testimony you
9 feel there 1s some additional comment that you
10 want to make on any subject of your testimony, I
11~ tie‘l-'vwill:accépt that. But I think i1t would be
12 .77 - "helpful to the commissionerS'if, as the
A3 ‘toliquestions are aékedxby staff counsel, if you can
14 ' do the best you can ;n'responding to those
15 questions. And we wf}l certainly give you every
16 opportunity to proviaé any additional statement
17 you want to make on the subject.
18 - THE WITNESS: Could I respond to that,
19 'please? As you know, I have no right to present
20 witnesses of my own. I have no right to present
21 rebuttal testimony. I don't even have the right
22 to question other people that have given
. 23 depositions or sworn testimony here today. I
—~J 24 think it would be awfully diffici:t‘lt__\ for me at
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1 . the very end of this to try to resurrect those
2 instances where I felt comment was necessary.
3 If we are here to get the entire story, then it
4 seems to me that my explanations are important
5 to the deliberations of this Commission.
6 CHAIRMAN FEERICK: Let me restate what
7 has been our rule, which I am going to have to
8 ingist on today as well. We have had many
9 public hearings and we have had officials from
10 all over the state address our Commission. And
11|~ v . we have.pretty much tried to stay with the basic
] 120 ‘operating rules. I mentioned at the outset we
=13 S - generally request that a written statement be
14| ' provided at least a day in advance so that we
15 might have the benefit in our questiqning of a
16 witness who does present a written statement to
17 ask questions that might be suggested to us as a
18 result of our reading of the written statement.
19 Now, we were denied that opportunity by virtue
20 of the fact that we only received your statement
21 less than an hour before your testimony today,
22 although we did receive an outline of the seven
. 23 points that I think you indicated‘that you would
[;J 24 present in your written statement. I don't know
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(WHALEN, T. - FOR THE COMMISSION)
1 if we have to sort of deal with that subject at
2 this point. And your attorneys have the right,
3 certainly, to propose questions to the
4 Commissioners to ask of yous And I would be
5 happy to receive any questions that they have
6 that we should consider putting to you in the
7 interest of completeness and fairness. But it
8 is not going to be helpful to us if our |
9 questions, as put by the staff, are not
10 responded to. On the other hand, I £hink y ou
11X} .~ can appreciate as a member of ‘the bar that we
A 12 S are entitled to our response to the guestions
|
e X3 e that are put. I recognize that you don't have a
14| - right to cross—-examine, but we are doing the
15 best that we can-;p giving you fairness and
16 ’giving our witnesses fairness. And, at the end
17 of the hearing, if there is anything additional
18 that you want to preéént to us, we would be more
19 than happy to receive it. If you have any
20 suggestions of additional witnesses we should
21 examine, we would be happy to receive your
22 suggestions. If you have any suggestions of
. 23 additional documents that we should examine to
E[gi 24 ensure fairness, we would be hapéy to examine
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(WHALEN, T. - FOR THE COMMISSION)
] 1 those documents. We have every interest in
2 according you every protection to ensure
3 fairness. At the same time, we have an
4 obligation to conduct this hearing in a way that
5 is orderly and there is the framework of
6 questions, the witnesses responding to
7 questions. And if jou had the ability, or any
8 Qitness had the ability to go beyond the
9 question in a rather lengthy sort of way, I
10 think it would be inconsistent with what we are
11 R -+ :hoping to accomplish today.
;?1.,: 12 oo -+ THE WITNESS: Mr. Chairman, just by
] 13 ;~,» ©  way '0of explanation, I came back from Charleston
14 last Wednesday. That was the first instance
15 that I knew you wanted in advance a written
16| - statement, I provided the Commission staff with
17 an outline of that on Friday. Obviously, I
18 didn't have the time., The sheer magnitude of
19 what has transpired over the eighteen-month .
20 period that you have been investigating the City
21 of Albany meant that I wanted to be extremely
22 deliberate in my opening statement. I have no
- 23 intention of trying to obfuscate the issues. I
}[LJ 24 have answered, and I intend to ah;wer”as fully
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(WHALEN, T. - FOR THE COMMISSION)

[23 1l as I can. Again, I think that I am entitled to
2 give an explanation, and I would ask you to
3 provide me and accord me that right.
i,
4 CHAIRMAN FEERICK:# If, as we go, you
5 feel there is something more that you want to
6 add to the question, for example the last
7 question that Mr. Schwarz asked the reporter to
8 read was a very simple guestion, simply whether
9 you are a member of the executive committee of
10 . the firm, as I understood the question. I am
11| = .. not:sure that a yes or no answer is not complete
12 - “under those circumstances. There may be some
13|~ .. - follow-up gquestions that on your part require
14 ' some additional elaboration. And if you
15 indicate that to me, because it is not confined
16 simply to the question, I can assure you that
17 the Chair will provide you latitude in
18 responding.
19 ' THE WITNESS: Thank you.
20 Q Mayor Whalen, I believe that you had stated
21 that there was a real estate committee formed to
22 locate new office space for the merged law firms; is
. 23 that correct?
[;J 24 A That's correct.

Beth S. Goldman, CSR, RPR
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(WHALEN, T. -~ FOR THE COMMISSION)

Q And when did this committee commence its
activities?

A In April of 1986,

Q And were you regularly informed of the

activities of this committee?

A I was informed of the activities on a
regular basis. I would say that Senator Nolan and
Mr. Kérnstein reported whenever we had meetings.

Q Can you tell me when you first knew that

your law firm was considering leasing office space at

;.39 North Pearl Street?

‘A - . Yes, On July 28, 1986 in Executive

- Committee meeting at which Senator Nolan gave a

‘report.

Q I would like to refer you to Exhibit 26 in
the exhibit bodk. Can you identify this document,
Mayor Whalen?

A It is a memorandum to partners of the law
firm from Mark Heller re Executive Committee meetings
on July 28, 1986, dated July 29, 1986.

0 Mayor Whalen, were you present for the
meeting that is reflected in this memorandum?

A The memorandum indicates that I was

present.

Seth 8. Goldman, CSR, RPR
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(WHALEN, T. - FOR THE COMMISSION)

Q And is it your testimony that at this
meeting on July 28th was the first time that you knew
that the law firms were engaged in discussions with
the developers of the 39 North Pearl éégeet project
regarding leasing office space in that building?

A Yes. I believe that there was a general
discussion of space in downtown Albany, and this was
one of the locations.

Q Had you heard any previous discussion of
this space?

A Not to my knowledge.

Q- I would like to ask you to turn to Exhibit

.46 in the book, please. I would like to direct your

attention to the third paragraph of the first page
that begins, "Whereas --" to the middle of that
paragraph, and ask you if you see where it describes
that this document relates to the .acquisition of one
half acre parcel of land locatgd at 37-41 North Pearl

Street in the City of Albany, New York; do you see

that?

A Excuse me; what page?

Q The first page of the document, third
paragraph starting with, "Whereas --" in the middle

of that paragraph.
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(WHALEN, T. - FOR THE COMMISSION)

A Yes.,

Q Is that land identified there; is that the
land that became known subsequently as 39 North Pearl
Street?

A Yes. It is identified here as 37-41. And
I believe that is the property upon which 39 North
Pearl Stréet was purchased.

Q If you could turn to the last page of the
document, please, denominated page 3. Is that your
signature that appears at the bottom of the page?

- A - It is.

,Q' And could you tell me the date on which you

- executed this document?

A It says June 26, 1983.
Q And can you tell me what this document is?

A Approving the issuance by the City of
Albany IDA of four million dollars aggreéate
principél amount industrial development revenue bond
to’acquiré and construct and install an industrial
development facility in the City of Albany.

Q On the date that you execu;ed this Mayoral
approval, that being June 26, 1986 did you know that
your law firm was considering leasing space and

s

investing in this project?

Beth S. Goldman, CSR, RPR
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[zj 1 A No. The first indication that we had, as I
2 had previously testified, was on July 28, 1986 which
3 is the date of that executive committee meeting of
4 the law firm at which Howard Nolan/;eported.

. v
5 Q If I may direct your attention to Exhibit
6 27, Mayor Whalen, do you see =—-- do you recognize this
7 document?
8 A I can tell you what it;ﬁs. I don't know
9 that I have ever seen it before.
10 Q Please tell me. ‘ e
11 A Well, it purports to be a leﬁter'frdm Mark
12 J. Simmons, the President 6f Vulcan Development and
15 Management Corporation to Senator howard C. Nolan
14 Jr., who at that time was a partner in the law firm
15 of Nolan & Heller. And it is addressed to him at
16 Fifty Chapel Street, Albany, New York.
17 Q Is it correct that at this time Senator
18 Nolan was a member of the executive committee of
19 which you were also a member comprised of the
20 rartners in both law firms?
21 A In April of 1986 -- I don't even know that
22 we had had an executive committee formed at that
23 time.
':[;3 24 Q Is+it your testimony that there was a real
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(WHALEN, T. -~ FOR THE COMMISSION)
estate committee formed at that time?

A Yes. I would say in answer to the question
that Howard Nolan was off checking a number of
locations in downtown Albany for the location of the
law firm which would merge in January of 1987.

Q And did Senator Nolan share with you at any
time the information contained in this letter?

A I have no recollection of him discussing
that with me,'no.

0 If I could direct your attention to the
first sentence of the third paragraph which reads,
"Besides office leases, we offer the unigue option of
limited party equity ownership to temnants. This will

entitle you to below market rental sites and capital

appreciation.” Do you see that statement, Mayor
Whalen?

A I do see that statement.

Q  Can you tell me when you were first

provided with the opportunity to invest in this
project?

A Again, my recollectionﬂis at éhat executive
committee meeting on July 29, 1986 was the first time
that was brought to my attention.

THE WITNESS: Mr. Chairman, may I?
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(WHALEN, T. - FOR THE COMMISSION)

[:zk 1 CHAIRMAN FEERICK: Yes.
2 A Andiagain, I, tried to allude to this in my
3 opening statement. when I found out from Charles
4 Newland at almeeting of the Local Development
5 Corporation atvaabreakfast meeting of the membership,
6 he turned to ?e and he said that there is a federal
7 regulation tﬁét prohibits any indicia of owneréhip
3 when any municipal UDAG grant is set forth. And that
9 UDAG covered the entire Maiden Lane Triangle, He
10 told me that, and I obviously took it very seriously
o111 | - because I went right back up to my officé and wrote a
212 .. . letter and withdrew any,interes£ in that limited
‘13| . ~partnership. And I brought it right down to 39 WNorth
‘14 ‘Pearl Street to Mark Heller who, at that time, wagﬁ
15 the managing partner. By wéy of explanation, I an
16 trying to say thét I saw that as a prohibition, and
17 immediately dealt with it when it .was brought to my
18 attention. |
19 Q Mayor Whalen, if I might direct your
20 attention to Exhibit 44 in the exhibit béok; I would
21 like to ask if you can identify this document for me.
22 A It says -- I am trying to -~ "Part IV" at
. 23 |- the top, "Assurances." Underneath that it is a
:[;J> 24 four-page single spéced document with.fifteen
“
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(WHALEN, T. ~ FOR THE COMMISSION)
paragraphs which I signed on Novémbef 28, 1984 as
Mayor of'Albany.
0 Mayor Whalen, this document, for the
record, was provided to us by the City of Albany

appended to the Maiden Lane Triangle UDAG

application. And the assurances are assurances that

are carried with that UDAG application. If£ I may
direct your attention to paragraph ten, which appears
on the last page df this document. And I would like
to read it for the-redord. Paragraph ten sﬁateé: “it
will establish safeguards to prohibit employees from
using positions for a purpose that is or gives thé
appearance of being motivated by a desire for‘private
gain for themselves or others, particularly thése

with whom they have family, business, or other ties.”

And I would like to ask you what safeguards did you

establish as the Mayor of-Albany to‘carry out the
purpose of this paragraph?

a Well, I think that probably the city code
of ethics would have been distributed which was
consistent with paragraph ten. I don't recall any
other specific directions that were taken by the city
in that regard. B8ut I think it was generally

understood that all of us would make every effort, a

Beth S. Goldman, CSR, RPR
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i 1 ~ complete effort to avoid any such instances where it
2 | appeared that there might be favoritism to family,
3 business, or other ties as is set forth in paragraph
4 ten.
5 Q If I may direct your attention to Exhibit
6 43, can you identify this document for me, Mayor
7 Whalen?
8 _ A Yes. This is a document dated June 6, 1986
9 directéd to a Mr. Donald Dodge,vDeputy Assistant
10 Secretary for Program Management. It says it is the
11} . ~-certification by chief officer of the City of Albany,
12 ~and would have been prepared for my signature by
13 .+ David Riker, who was then the Director of the Urban
14 Renewal Agency.
15 Q Does this certification provide that the
16 city has complied with all of tﬁe requirement ofvthe
17 UDAG application and all of the provisions contained
18 in the agreement?
19 A Yes, it does. Mr. Chairman?
20 CHAIRMAN FEERICK: Yes.
21 A That document doesn't register with me,
22 Counsellor. And I would say that it probably is a
. 23 document that is inciuded in dozens of submissions
E;j 24 that"are made to the federal governmeﬁg. And I would
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1) . ~- having said that, I would think tﬁat the person
2 that preéared it for my signature, David Riker, could
3 be able to expound much better than I as to what
4 requirements and what steps the city had taken to be
5 in full compliance.
6 Q Is it fair to say that without your
7 certification here, that the UDAG funds for the 39
8 North.Pearl Stréet project would_not have been given
9 to the city?
10 VA I don't think I could answer that question,
11| Lo T Q At the time you executed the certificate on
12 . June 6, 1986 did you know that your law firm was
13| . considering leasing space and investing in this
14 project? |
15 . A - No. I think I.tesﬁified previously that it
16 was on July 28, 1986. Mr. Chairman?
17 CHAIRMAN FEERICK: Yes.
18 A ] There was no grand design on my part or on
19 the part of any of my partners to create any type of
20 secret interest in a building in downtown.
21 Q Did you subsequen£ly join in an investment
22 partnership and personally invest in this project?
- 23 A I did‘not ~- yes, I did not invest any
E;J 24 personal funds. The funds that were Qsed to purchase
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EZZ 1 ‘the equity interest in 39 North Peari Street were all
2 funds that were borrowed,
3 Q When did>you decide to make this
4 investment?
5 A In October of 1986.
6 Q How much did you invest in this project?
7 A There were eight shares at fifty thousand
8 dollars a sharé for a total of four hundred thousand
9 dollars. My share would have been a proportion which
10 was directly related to'my percentage of
11| . . 'participation in the net income of“the law firm. I
12 - have since beén.told by‘ﬁr. Heller that the actual
13 interest would have been less than one percent.
14 Q And what was your percentage participation
15 in the law firm at that time?
16 A I don't remember.
17 Q Did you at any time disclose to any city
18 agency or other entity that provided funds for this
19 project that you had made this investment?
20 A Did I disclose to any agency of the city?
21 0 Yes.
22 A (Pause) Mr. Mumford has asked me to back up
. 23 for a minute.
[:Q 24 ' CHAIRMAN FEERICK: We Qill“let y ou

Beth 8. Goldman, CSR, RPR
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back up.
| THE WITNESS: Thank you, Mr. Chairman.

A And Mr. Mumford informs me that ny
percentage of participation in the law firm wasn't
the same as my percentage of participation in the
limitea partnership. That may be indicative of how
much attention I was paying to the law f£irm and to
the limited pattnership. | |
BY MR. SCHWARZ:

Q Just to clarify something, you said one

‘percent, - Did you mean one percent of the overall

equity?
A .+ In the building, yes. Excuse me; did I
disclose to any agency -- The purchase of the

interest in Vulcan took place on December 26, 1986, I
withdrew my interest, as I stated previously, at the
LDC breakfast on January 13, 1987, which would have
been within three weeks. During that period of time
I don't remember making any disclosure to any city
official or member of any agency.

Mayor Whalen. I would like to

L@
=]
o
o
by

ot
C
jort
-

turn now to the guestion of the tax assessment of
certain properties that were purchased by First

American Bank in the City of Albany. As Mayor, do
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1] you appoint the city tax assessor?
2 A | I do.
3 Q And did there come a time in 1985 when you
4 approached the city assessor regarding a number of
5 commercial properties that First American Bank had
6 purchased in the City of Albény?
7 A _ Yes. I wrote a a memo to the then city
8 ~assessor Bruce McDonald.
9 Q What prompted this approach?
10 A I had been made aware by someone in the
11} . -bank ror by a member of the firm that Banker's Trust
12 company was about to be acquired by First American
13} .. ..Bank.: And my recollection is that there was a
14 purchase'of assets of one institution by the other.
15 This came up at a partner's meeting in Cooper, Erving
16 & Savage. There was a discussion on this, and I
17 said, "Let me look into it." I went up to my office
18 in City Hall. I wrote a memo to the then city
19 aséessor, Bruce McDOnald, and aéked him to please 1liet
20 me have his advice with respect to this inquiry which
21 was similar to inquiries that I still receive on a
22 regular basis from property owners in the city, and I
o 23 give them the same response. And Mr. McDonald wrote
I;J 24 " back to me, and he used the phrase, "fﬁe assessments
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1] . are in the ball park." And ny respoﬁse to him was,

2 | "Let the assessments stay where they are until such

3 time as we have a general review of banking

4 assessment in downtown, which was part of an overall

5 process that we had undertaken when I became Mayor

6 which still exists today.

7 0 Mayor Whalen, was First American Bank a

8 client of your law f£irm at the time tﬁis matter

9 arose?

10 A Yes, it was.

1! . Q@ “ And at this time, was your lawyer firm a
12 - tenant in one of the properties that was listed in

©- 13 ' the memo concerning the reassessment?

14 A We occupied space at 35 State Street in the
15 city. I hesitate to agree with your categorization
16 that we Qere a tenant, although in a lbose sense we
17 probably were. I am not aware that we ever had a

18 written lease, and that goes back many, many Years to
19 the point when the senior partner in the law firm was
20 also President of the bank.

21 0 Mayor Whalen, during the period of the

22 memos that you just described that went between

23 yourself and the assessor Bruce McDonald, did you at
24 any time disclose to the assessor thaé First American [
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10 Bank was a client of your law firm?
2 7 A No. I did not, Mr. Chairman, because I
3 think this shows a dilemma that many of us have. And
4 I mentioned this in my private sworn testimony. I
5 would be a little fearful of getting into an area
6 . where I walked into a room and announced to people
7 that sofand—so is a client of our firm, period. I
8 think it could send out the entirely wrong message to
9 anothef official that somehow or other I was letting
10 them quietly know who the law firm's clients were.
11|, .- And: I quite frankly don't know the right way that
- 12} - that that should be handled. But I think it shows a
213} -+ dilemma. At that time, I said nothing to Mr.
14 McDonald. I considered it to be another function
15 that I had as Mayor. I am still stopped on the
16 street by people that talk about their assessment.
17 And my answer to them is the same as it was when this
18 one was asked. "Let me look into it, and I will get
19 back to you."
20 Q I would like to turn now to the matter of
21 the concession at the Tap Room restaurant located on
22 the Albany Municipal Golf Course. In 1983 did you
- 23 meet with Phillip Curley to discuss this concession?
[—J 24 A Yes, I did. ' K
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[f? ‘l , Q And where did ihis meeting occur?
2 A | The meeting occurred in my office in City
3 Hall.
4 Q At fhis meeting did you discuss the amount
5 of rent that Mr. Curley would pay for this
6 concession?
7 A There may have been referehce made to what
8 the rent would be. My recollection is that the terms
9 cf the occupancy by Mr. Curley had already been
10 established between Mr., Curley and the thén
- .11+ - -Commissioner-of Public Works, Mr.:Maikels under whose
;ﬁj 12 supervision the restaurant at the golf course wWas.
T
3y .- Q0 .Mayor Whalen, during that meeting did you
14 decide the amount of rent to be five hundred dollars
15 a month?
16 A No. It had been previously decided.
17 0 8y whom had it previously been decided?
18 A  Between Commissioner Maikels and Phillip
19 Curley.
20 Q At the cgnclusion of your meeting with Mr.
21 Curley did you direct him to go to corporation
22 counsel's office so that the necessary legal
I 23 documents could be prepared?
‘ ; 24 A I did.
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[ig Vl , Q Did you also refer Mr. Curley to your law
.2 partnerlMichael Kornstein for purposes of providing
3 legal representation to him?
4 A Yes. Hight I, Mr., Chairman?
5 CHAIRMAN FEERICK: Yes.
6 A Mr. Cur;ey in the course of the
7 conversation indicated that he was not from Albany.
8 He also indicated that he needed to obtain a liquor
9 license and did I know‘of a lawyer. I gave him my
10 law firm éard, I wrote Mr. Kornstein's name on the
2011 - “back-of it, I believe, and I gave it to Mr. Curley.
12 - And I said, "Mike Kornstein of our law firm does SLA
137~ work. If you want to see him, you can." To the best
14| - of my knowledge he went and saw Mike Kornstein who
15 did the'lawyer work for him with respect to the SLA
16 application. Incidental to that work and ancillary
17 to it was some contact that Mr. Kornstein had to have
18 with Paul Collins who was then Executive Deputy
19 Corporation Counsel of the city. In order for the
20 license agreement to be in proper form for the SLA,
21 there was never any indicia of -- indication that we
22 were to represent -- by "we," I mean the law firm of
. 23 of Cooper, Erving & Savage =-- represent Mr. Curley in
l;g “‘ 24 any of his negotiations with the city; Obviously,
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given the notoriety that this particﬁlar transaction
has received, I would never do that again.

Q Mayor Whalen, if I may ask you a final
gquestion with réspect to this matter, that being
while the matter was pending in the corporation
counsel's office, did you at any time disclose to
that office that a member of your law firm was

Irepresenting Mr, Curley?

A Did I disclose to the Corporation Counsel's
office?

Q.. . Yes.

A No. I think Mr. Kornstein indicated to Mr.

Collins that my name is on the letterhead of the law
firm.

Q Mayor Whalen, I wouid like to turn now to
something you addressed in your opening statement;
that being the First Realty of Albany project. Did
your law firm serve as counsel to the company, First
Realty of Albany for purposes of obtaining a bond
issue from the Albany industrial development agency?

Ne. OQOur firm 4did not. My recollection is

Ex Y

that the firm of Krolick and DeGraff represented
First Realty with respect to the bond issue.

0 Isn't it correct that XKrolick & DeGraff
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served as the counsel for the bond iésue?

A | But Mr. Drislane served as counsel to the
company in connection with this bond issue. Krolick
and DeGraff represented the Swyer interests, I
believe, in every single IDA transaction as bond
counsel. If I might, Mr. Chairman -- and I am not
trying to cloud the issue here. But in IDA
transactions, the fact that somebody is listed as
counsel, I don't think is of any import. The work,
all of the work is done by bond counsel. There may
be an opinion letter that is put in those documents
by the general counsel to the firm. “And in my

. experience, even that letter, although signed by
counsel to the firm, is prepared by bond counsel.
And the fact that Mr. Drislane'might have been
identified at some point as being the attorney for
the Swyers doesn't mean that'he played some role in
the transaction. In addition to that, and in
particular in this case which is a piece of property
up on Central Avenue, Mr., Drislane represented the
Swyers with respect to the acquisition ¢f the
property and other indicia ©of representation that
related to the real property, not necessarily to the

N

w industrial revenue bond financing.
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0 Mayor Whalen, if Mr. Drisléne‘had not acted
as counéel in this matter, then what was the
necessity for disclosure that you made in the bond
closing documents concerning your relationship to
both the law f£irm and the IDA?

A So that there would be no gquestion but that
his representation and my position was noted for the
record.

Q Did your law f£irm receive a fee in

connection with Mr. Drislanes' actions on this

v 'matter?

A ‘Well on this matter, I really don’'t have

.information within which to give you an accurate

answer. I am sure he received a fee probably for the
real property transaction that was related to the
transaction involving that Central Avenue property
and its rehabilitation.

Q  Mayor Whalen, did you disclose the
relationship between ybur law firm and First Realty

of Albany Company to anyone else, other than the

disclosure that was made in the bond ciosing
documents?

y: Yes, I did.

Q And to whom did you make thAt disclosure?

Beth S. Goldman, CSR, RPR
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A I disclosed it to Mr. McArale, the
Corporaﬁion Counsel of the city. At that time, Mayor
Corning was ill in the hospital in Boston. And Mr,
McArdle in a letter to Mayor Corning indicated that
we had to exband the number of people on the IDA.

And he specifically alluded to the fact that there
may be instances where some of Tom's clients are
involved in IDA closings and he.may have to absent
himself. It was based on that letter from Vincent
McArdle that went to the Mayor who at that time was a
member of the IDA, “that the membership was expanded
from three to five. 8o, yes, there was a disclosure.

Q. I would like to direct your attention to
Exhibit 39, and further direct your attention to the
second page, second full paragraph on the page headed
IDA members. The question is: is this the letter
that Mr. McArdle sent to Mayor Corning after you made
this disclosure to him?

A Yes, it is.

Q Is this letter a matter of public record,
Mr. Whalen?

A Excuse me, public record? It is part -- it
is a letter that is subject to the Freedom of

Information disclosure, whicn I would assume makes it

Beth S. Goldman, CSR, RPR
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1 a public document.
2 Q And is it correct that you just testified
3 that after this letter was written to Mayor Corning
4 that the membership of the IDA was increased from
5 three members to five members?
6 A ‘That's correct.
7 Q And could you explain to me why you cast a
8 vote in favor of this bond issue the week before
9 rather than waiting for another week until the
10 membership was expanded and thereby excluding the
“+11]. :l-necessity -of:your voting on this matter?
o121 - "A - Well, we.are into the fall of 1982 when I
13|. ../ was President of the Common Council. At that
14 particular time, I am going to say there were seven
15 or eight different IDA closings pending. And this is
16 a very hectic period of time where everybody wants to
17 close before the end of the year for tax purposes.
18 We wanted to get through these as fast as we could as
19 an accommodation to the people that were involved in
20 rebuilding Albany. And I am sure that is the reason
21 I went ahead without waiting until Christmas week for
22 other members to come on board.
— 23 Q I would like to direct your attention now
'f;i 24 to the projecit known at 80 State Streét Partners.

Beth S. Goldman, CSR, RPR
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EZE ;l _ Are you familiar with this project?
2 A | Well, am I familiar with it. It is a new
3 office building in downtown Albany constructed in
4 1984,
5 0 Did this project receive ~-- was it the
6 recipient of an Albany IDA bond issue while you were
7 chairman of the agency?
8 A Yes, it was.
9 0 And did a member of your law firm represent
10 the company in connection with the bond issue?
11|+ . o A- No. It was represented by Krolick and
12 n DeGraff who were bond counsel to the IDA and to the
13 .. Swyers. The Swyers are the same Swyers that were
14 involved in First Realty which we just discussed, 80
15 State Street and the 80 State Street Garage.
16 Q  Mayor Whalen, I would like to ask you if
17 you recall your private testimony to the Commission
18 given on May 23, 1989,
19 CHAIRMAN FEERICK: Can you refer to a
20 page?
21 MS. GREENE: I intend to.
22 0 Do you have a copy of your transcript? I
. 23 ' would like to direct your attention to page 83 of the
iil 24 transcript and ask you if you recall B;ind‘asked the

Beth S. Goldman, CSR, RPR
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1 -following qguestion and giving the foilowing answer.
2 Questioﬁ: "At the time that you did that =~-" which
3 refers to the closing -- "execute the closing
4 memorandum of the bond issue, did you know that James
5 Drislane represented the company was serving as
6| counsel to the company for purposes of this bond
7 issue?" Answer: "I did. And I also knew that by
8 executing that document was & ministerial act, and I
9 was mandated to éo so0. And had I not signed those
i0 documents, a new twenty million dollar -- twenty-two
11 - million dollar building in downtown Albany would not
12 have been built."™ Do you recall giving that
13| = testimony?
14} A Yes.
15 THE WITNESS: May I. Mr. Chairman?
16 CHAIRMAN FEERICK: Yes.
17 A I am not so sure that I am not saying the
18 same thing now, that Mr. Drislane was the counsel to
19 the company, but bond counsel was Krolick and
20 DeGraff. And again, they are the ones to play the
21 role in the issuance of a bond for an IDA closing.
22 Q Did your firm receive a fee for Mr.
23 Drislane's role in connection with this bond issue?
24 A Did the firm receive a fee?.

Beth S. Goldman, CSR, RPR
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Q Yes.

THE WITNESS: Mr. Chairman?
CHAIRMAN FEERICK: If you don't know,
that is certainly perfectly acceptable.

A I don't. I am assuming Mr. Drislane
received a fee, but the fee with respect to the
acquisition of the real property, not with respect to
the IDA loan. And I might also say that, again, the
record shows full disclosure in Tab 9 of the closing

documents of Mr. Drislane being counsel to the

CHAIRMAN FEERICK: Next question.
Q Mayor Whalen, I would like to move now to
the question of the Crisafulli Brothers Warehouse
project. Do you recall whether this project received

a bond issue from the Albany Industrial Development

Agency?
- A I have been told that it d4id, yes.
Q I would like to direct your attention to

-+

exhibit 38, Exhibit 38 is a copy of the inducement
resolution for a bond issue on behalf of Crisafulli
Brothers Warehouse project -—--

A YeS. t

Beth 8. Goldman, CSR, RPR
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;l : Q -~ dated Septembexr 10, 1982. May oxr Whalen
2 | did you éast a vote in favor of the inducement

3 resolution for this project?

4 A Exhibit 38 indicates on the last page that

5 Mayor Corning was absent, and that both myself and

6 David Riker voted in the affirmative.

7 0 Did your law firm represent Bankers Trust,

8 the purchaser of this bond issue from the IDA?

9 A The law firm represenéed the lender which I
10 tried to say in my opening statement, it did, who had
11 - been the -bank for the Crisafulli Brothers for the
12 - past forty to fifty years.

13 : . .- .. MS. GREENE: Thank you, Mayor Whalen.
14 I have no further guestions, Mr. Chairman
15 MR. MUMFORD: You had suggested at
16 some time if we had some exhibits, you wanted us
17 : to make an offer. I have two in particular now.
18 I just didn't know when you wanted me to offer
19 them. I think it might be helpful during the
20 Commission's questioning.
21 CHAIRMAN FEERICK: In cther words, you
22 have two additional documents you would like us
— 23 to examine? .
'%ij w24 B MR, MUMFORD: I do. I.think they are

Beth S. Goldman, CSR, RPR
(518) 439-6772
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" extremely pertinent to this matter, and for some

reason they have not been.

CHAIRMAN FEERICK: I would ask that
they be marked, and we will receive them. Just
identify each one that is presented to us.

MR. MUMFORD: If I may, yes. The
first is what Mayor Whalen has referred to as
Tab 9. It is one of the closing documents in
the closing of the First Realty project. And at
page 48 of Tab 9 under the caption of "related

parties-.and ‘transactions,” I quote: "Thomas M.
Whalen, III, Vice~Chairman of the issuer is a
senior membervcf the law firm .of Cooper, Erving
& Savage, counsel to the company.”

The next is a document with respect
to —--

CHAIRMAN FEERICK: I take it that the
first document was sought»by'Commission subpoena
which is part of the litigation; is that
correct, that document that you just made
reference to?

MR. MUMFORD: This is a photocopy of a

document that was turned over to this Commission

approximately sixteen months ago.’

Beth S. Goldman, CSR, RPR
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CHAIRMAN FEERICK: Okéy, thank you.

MR. MUMFORD: It is Tab 9. t Mayor
Whalen's private deposition, Tab 8 was shown to
him as an exhibit, but Tab 9 wasn't presented to
him. And today, Tab 9 has not been presented
here. And I am just offering it up.

CHAIRMAN FEERICK: I am going to ask
our special counsel to put a §uestion to you.

MR, SCHWARZ: Is that one of the

documents that was then returned to the city

-when ‘documents were returned -and then was

-resought as part of the recent subpoena?

MR, MUMFORD: I don't have those-
papers here, I wouldn't be surprised.

MR. SCHWARZ: In other words, you gave
it to us and we gave it back to you and we had
to go to court to get it back?

MR. McARDLE: You didn't think it was
important.

MR. SCHWARZ: We asked you for it

recently; did we?
MR, MUMPORD: We received information

that you obtained it somewhere else. You

withdrew the application because you' said you

Beth S. Goldman, CSR, RPR
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found it somewhere else.

MR. SCHWARZ: Isn't that one of the
documents that is part of the subpoena?

MR. McARDLE: It possibly is. But you
also indicated that you didn't need it for this
proceeding. We need it.

CHAIRMAN FEERICK: In any event, we
will accept that document for whatever it shows
and whatever relévance it might have to this
hearing. What is the next item?

-+ .:."MR., MUMFORD: The next item is one

. that you clearly do have because it was before

the Commission just on Friday at a deposition
which is the Ctisafulli closing matter. And at
page 38 of that at Section 7.14 under the
caption "Interrelationship of certain persons,"”
the parties to this bond purchase agreement have
all been advised and are aware that Thomas M.
Whalen, III is vice-chairman of the issuer and a

partner in the law firm of Cooper, Erving &

1. 1. H

Savage, counsel to the holder.
CHAIRMAN FEERICK: Let's see the

document.

MR. MUMFORD: (offering)

Beth S. Goldman, CSR, RPR
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,Vl o CHAIRMAN FEERICK: Thank you very

2 muéh. We are at the point where the

3 Commissioners would put gquestions to Mayor

4 Whalen. We have been going for about an hour

5 and a half. If you would wish a short recess, I

6 would grant it. If not, we will just go on with

7 the guestions.

8 THE WITNESS: Let's continue, yes.

9 COMMISSIONER MAGAVERN: Mayor Whalen,
10 I want to preface my questions by indicating to
11| +~ . .-+ you the spirit of them and the task that we are
121 - - .facing. Our problem is to determine whether the

13 .5 .. - rexisting laws dealing with conflicts of interest

14 ' and ethical standards for public officials are
15 sufficient to avoid pressure on private parties
16 by public officials, to avoid private influence
17 on government of an ulterior kind, to protect
18 public confidence in government. And it is a
19 peoint you recognize, to encourage good people to
20 serve in government, not putting unnecessary
21 barriers in thelir way, and providing them with
22 clear guidance. And one of my particular

— 23 concerns is the last point, whethgr clear

— 24 * guidance is, in fact, provided by existing law.

Beth 8. Goldman, CSR, RPR
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(WHALEN, T. - EXAM, BY COMMISSIONERS)

You have lived through a seriesiof problems.

You pointed out in your opening statement that

there can be difficult problems. You have found

yourself in dilemmas at various times. And, so,
although it is not a role necessarily to be
relished, you are an ideal person to testify as
to the reality of trying to serve as a public
official, also maintaining}a base in the private
sector under present law. .And therefore, I anm
going to have to ask you at times to look to the

““law,. to:-give me your reaction to-it. It is not
‘in the spirit of trying to be argumentative with

- you-or be personally éritical_of_you, but rather
draw out the problems we have under existing
law.

EXAMINATION BY COMMISSIONER MAGAVERN:

Q Let me turn just first to a couple of minor
housekeeping points. You testified, I think, that
the land value in the Conner transaction was valued
by the city at $9,000. I wonder if you would look at

» LE P [o¥Wa) prapo. | o o R 4 P FOU S RN R B S am AT -
Exhibit 20 and see if that doesn't indicat a

[¢]

different value. And perhaps you can explain what
the difference is.

A I think I testified, Mr. Magavern, that the

Beth S, Goldman, CSR, RPR
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 1 ~ appraised value as given by an indepéndent'appraiser
2 | Qas niné thousand five hundred dollars. .
3 0 Can you look at Exhibit 20, Mayor Whalen.
4 A Those are assessment figures; they are not
5 actual market value figures. Those are assessment
6 figures.
7 9) Okay. What is your equalization rate?
8 A Oh, boy. The difference between commercial
9 and residential -~
10 MR. MCARDLE: Can I clarify this, jsut
- 11| .. . - :a point of clarification?
?:2 2. - - - -~ MR, MAGAVERN: Yes.
0
13 S -+  (Attorney/client conference)
14 I THE WITNESS: These figures relate to
15 a property which is taxvexempt, and they go back
16 to the time when it was taxable when Mobil 0Oil
17 owned the property and it was a going gas
18 station, And the figureé when Mobil transferred
19 it to the city would have never changed, and
20 this was back in the '70s. And they don't
21 reflect anything to do with the real value of
22 the property once it becomes tax exenpt.
— 23 Q This was taken from the tax bill?
— 24 A It was a calculation based on the

Beth S. Goldman, CSR, RPR
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(WHALEN, T. - EXAM. BY COMMISSIONERS)

. equalization rate. It was exempt.

Q And the equalization rate would have been a
fraction of market value?

A That is one of the problems. We had had
many properties downtown. It would have been no
relation to its real value. That, we corrected
within the last seven or eight years.

Q I must question -~ it is confusing to me.
Mayor Whalen, when you became Mayor, I think you said
you started devoting about seventy-~five percent of
yourftimefto'ciﬁy business and only twenty-five
percent ‘to the law firm.

LAY wYés.

Q- And at that time how much did you cut back
your income from the law firm?

A It varied.

Q There has been testimony -- it might have
been by Mr. Rornstein or Mr. Devine, I am not sure --—
that it was two thousand dollars a month. Does that
sound right?

A The Mayor's salary since 1983 obviougly
went up through 1988. I am going to say that it
varied anywhere from twenty thousand dollars to forty

thousand dollars. As the salary of Mayor increased,

Beth S. Goldman, CSR, RPR
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(WHALEN, T. ~ EXAM, BY COMMISSIONERS)

I proportionately reduced my percentage -- The

percentage stayed the same, but there was an offset
from my actual draw.

Q Your contributions to the law firm were
reduced by far more than your salary reduction or
youxr income reduction to the £irm?

A Well, I don't know that that would actually
be the case, because I am sure that there were |
matters that I had worked on that for the next few
years still generated substantial income for the
firm. .

Q When you joined the firm -- I'm sorry when
you‘first became Council President, did you then at
that time review the problem of conflicts of interest
that might occur in representation of clients by your
firm before or in respect to any city agency?

A Yes,

Q  Dpid you come -~ let me refer to page
twenty-five of your deposition, if you will, in your
private testimony, line 13. ©Now your testimony there
is, "When I became president of the Common Council,
we automatically disassociated ourselves from

representing any individuals before city government

"or city agencies.®™ Before you disassociated

Beth S. Goldman, CSR, RPR
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(WHALEN, T. - EXAM. 8Y COMMISSIONERS)

 yourself, can you explain a bit what that policy was

beyond the deposition?

A We used to have partners meetings once or
twice a month. And although housekeeping matters
were generally on the agenda, there would also be
discugsions to the effect that if I represent John
Jones generally, do I have to get another lawyer to
represent him before the board of Zoﬁing Appeals, or
if this is part of a transaction, do I have to go out
and get special céunsel insofar as the city is

concerned, You‘:are asking me to go back seven years,

“and I can only try to recollect what would be the

‘general parameters.

Q Was this document adopted as a general
principle by your firm that you say you disassociated
yourself at that time from representing yourself
before any city government or agency?

A Yes.

Q Did that mean representing private clients
before city government or agencies in respect to
litigation?

A Yes, it would.

Q Did it also include, in addition to

litigation, did it include négotiated transactions,

Beth 8. Goldman, CSR, RPR
(518) 438-6772




10

11

12

- 13

14

15

16

17

18

19

265

(WHALEN, T. - EXAM. BY COMMISSIONERS)

 business transactions, and the like?

A I don't think we got that definitive.
Q You left that hanging?
A Well, I don't know whether it is fair to

say we left it hanging. I am not so sure that we sat
there and réally brainstormed, perhaps not as
thoroughly as we should have about what is and what
is not legal representation. But if it was a general
business transaction, it may very well have fallen
outside the parameters of legal representation.

Q . Do you believe that the same policy should
apply to representation of a client in, say, a
development project before some city agency?

A I would be very wary of setting that forth
with a broad brush. I think that would be awfully
difficult. I think that type of an instance has to
be taken on a case by casé basis.

Q  Let's take 80 State Street as a case, then.
That was a transaction in which a developer borrowed
money.through a bond issue by the Albany IDA in 1983;
correct?

A Yes.

Q And your firm represented the borrower, you

“said, at least in respect to the real property aspect

Beth 8. Goldman, CSR, RPR
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Ezi 1] -of that transaction?
» 2 A The developer, the borrower of the bond.
3 0 The borrower 1is -- let me see if we can get
4 this straight. The form of the loan is strictly a
5 financing loan; is that rignt?
6 A Say that again.
7 Q The developer is ultimately borrowing money
8 from a bank through the IDA -- from a bank through
9 the IDA; correct?
10 A Yes. Did I just ~- I am probably going to
11} . ~.say 'something that you already know;~.Industriai
12| - 'revenue bonds are not obligations of the city.
13 . *Q ~ +I quite understand that. And the only
14 involvement of the city or the Industrial Development
15 Agency in these obligations is to be a vehicle for
16 economic development, and so that they take on the
17 aegis of being tax exempt for state and federal
18 income tax purposes. They also have discretion
19 whether or not to issue a bond for a particular
20 project; correct?
21 A No one can mandamus them to issue a bond.
22 That's correct. But by the same token, in the six
) 23 years 1 have been Mayor and since I have been
E;J 24 president of the Common Council, we héve never turned

Beth 5., Goldman, CSR, RPR
(518) 439~6772
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(WHALEN, T. - EXAM, BY COMMISSIONERS)

~down any developer that has received an inducement

resolution, which means they found a bank to buy
their bond.

0 The inducement resolution is a resolution
0f the agency?

A Correct.

Q And when the agency does determine to
finance a project through issuance of a bond, that
carries with it local property tax exemptions, tooj;

does it not?

“A :-But there is a pilot agreement attached to
;it'
-Q ..  And?
" A So there'aie taxes.
Q Okay. Let's f£ind out what are the terms of

the pilot agreement. Are they to pay taxes on the
full value of the development project or just on the

value prior to developnent?

A No. It ultimately goes to the full value.
Q Over how much time?
A Well, in the City of Albany over a periocd

£ T a L i

of five years. But that is not through the IDA bond.
That is through the incentive board under, again, a

program that we have set up to initiate the 4

Beth 8. Goldman, CSR, RPR
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1| = development opportunities in the citf where we
.2 , provide aevelopers of commercial properties with an
3 incentive. And again, anybody that qualifies for it
4 gets it.
5 Q Your testimony, as‘I understand it, is that
6 IDA financing does not bring with it a tax exemption
7 other than what the developer would get without ~-
8 and I am talking about property tax exemption --
9 other than what the developer would get with a
10 conventional loan. There is an agreed upon payment
11} » v -in lieu of ‘taxes by -the developer -to .the city for
12 such period of time that the property remains tax
13| - exempt to pay at the full value of the property as
14 - improved; is that your testimony?
15 A That's correct.
16| Q Okay. Now, in the case of 80 State Street,
17 Inc., did you absent yourself from the vote in that
18 case?
19 A Yes. Can I give you the chronology that
20 relates to 80 State Street? Obviously, in September
21 of 1980 at the time of the inducement resolution,; I
22 had no official office so I did not participate., Hr.
. 23 Drislane joined the law firm in September 1981. On
Iii 24 September 21, 1983, I was' absent at tﬁé time of the

B8eth S. Goldman, CSR, RPR
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1|  modified inducement resolution, and fhere was no
2 particibation on my part. In December, three years
3 later, December l4th, I was absent at the public
4 hearing and there was no participation. On Decemberx
5 20, 1983, as Chairman, I was absent for the bond
6 resolution, There was no participation. On December
7 23, 1983, I signed the documents at the closing.
8 There was full disclosure at that particular time.
9 It was a ministerial act mandated by the IDA.
10 Q There is a point that we take a look at the
11!.. - :laws, Section 803 of the General Municipal Law. If
12 - you don't have it, I will ask someone to provide it
13} - .- to you. .
14 - A - {(Pause) Yes.
15 Q Okay. Can you tell me to whom disclosure
16 is to be made under that section?
17 ):\ In the second paragraph it says, "Such
18 written disclosure shall be made part of and set
19 forth in the official record of the proceeding of
20 such body."
21 Q Paragraph one, who is the disclosure to be
22 made to?
. 23 A The governing body -- "The agency shall
[LJ 24 publicly disclose the nature and extegt of such N

Beth S. Goldman, CSR, RPR
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1|  interest in writing to the governing’boﬁy thereof.,"”
2 Q : Who is that? The governing body of the
3 | agency, I take it, is the members of the agency; is
4 it not?
5 A I would think so.
6| - Q Did you make disclosure to the members of
7 the agency?
8 A Yes., I belie?e that this is the one where
9 I informed Mr. McArdle, and he informed Mayor
10 Corning.
SR 1 ) I - Q At B8O State Street?
12 . : A Mr, MclArdle, that was First Realty. Okay,
13 that was another closing which was First Realty,
: 14 which -~ and the General Municipal Law also says that
: 15 - if there is disclosure in one transaction involviﬁg
16 - the same parties, there is disclosure to all within a
17 one-year period.
18 Q In the case 0of 80 State Street who was the
19 party?
20 A It was the Swyers.
21 , 0 In reality, wheo was the legal entity? It
22 wasn't just the Swyers; there was a legal entity,
. '23 right, that was the borrower?
[;J 24 A No. I think all of us lookéé at the

Beth S. Goldman, CSR, RPR
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[23 1 -l . development of 80 State Street and First Realty as
2 being dévelopments of Lewis Swyer, number one, and
3 his son Edward Swyer, number two.
4 Q Was there an entity in the 80 State Street
5 project known as a partnership, 80 State Street
6 Partnership, something like that?
7 A . I think it goes also to partners one, two,
8 three and four in the course of these transactions.
9 aAnd I think you will always see that in 80 State
10 Street, the inducement resolution was to First
11} . - Realty, 'which shows the interconnection of the Swyers
12| - .with respect to all of their developments.
134 Q@ - Let me see 1f I can get briefly to the
14 point. Reflecting on it now, do you think that the
15 disclosure in -- what document is that, Tab 9?
16 A Tab 9, that is First Realty.
17 Q Would you call it a ~-
18 A The issuing statement, I believe.
19 Q The issuing statement, okay. Do you think
20 that that disclosure which was effected by your
21 talking to My. McArdle, was compliance with Section
22 803 which requires disclosure of the nature and
_ 23 extent of your interest in writing to the governing
[:; 24 body of the agency? 4 ‘

Beth 8. Goldman, CSR, RPR
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_i o A Yes, I would think.
2 Q : You are satisfied with that disclosure?
3 A Well, what is the purpose of disclosure?
4 The purpose of the disclosure, as I understand it, is
5 to make sure that everybody is aware of all the
6 relationships between the respective parties to that
7 particular transaction,
8 Q I will submit'that there is another thing,
9 Mayor. One of the purposes of Section 803 is to send
10 out a letter to every decision maker and to make it a
1L -:.-part of the public record so that -the public and its
] 12| . decision makers are alerted that there may be a
13 ~ problem here and we ought to look at it closely.
14 Would you agree with that?
15 A That there is a problem?
16 Q There may be a prdblem.
17 p: (No response)
18 Q I won't press it.
19 A Again, I have difficulty with that.
20 Q Le£ me turn, if I may -- and this is not to
21 be critical of Mr. McArdle nor of you, really., Let's
22 turn to Exhibit 39, page two, the paragraph under IDA
- 23 members that was rendered, I believe, in your direct
%;; 241 testimony. : " -

Beth 8. Goldman, CSR, RPR
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sl . ;
Ly 1 : A Yes.
©2 0 : That indicates, I think -~ and correct me
3 | if I am wrong ~-- that you understood at that time
4 that you could handle a conflict of interest on the
5 agency by abstaining from participation in the agency
6 procedures; correct?
7 A _ Yeé.
8 Q Now, I submit to you that under Section 801
9 of the General Municipal Law that it is not a
10 . sufficient remedy for prohibiting conflict of
+w 13|~ interest,: that Section 801 prqhibits<conflicts. If
R S 2120 »-you fall within the terms of the conflict, it is
‘ #13]-.. -absolutely and it is not remedied by disclosure and
14} abstention., And if you don't mind a short commercial
15 message on my part, one of the problems we see in the
16 law is precisely that, that the conflicts are dealt
17 with -- They don't deal with the kind of indirect
18 relationships that are kept witﬁ in the public arena
19 by disclosure and abstention.
20 Second, in the narrow confines too rigidly,
21 so that a firm who is perfectly innoccent in intention
22 and who is willing to disclose his interest or her
23 interest and abstain and not have anything to do with
] .
E;Q 24 the matter can stand up in public and‘say, "There is"
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1 - nothing to hide here, it's okay, eveiybgdy'can look
2 at it. ;And if you disagree, vote me out of office,”
3 that person handles then the conflict by disclosure
4 and abstention. That seems to be the conclusion you
5 have reached. And I gubmit to you, it is at odds
6 with present law, and it is something we would like
7 to change. That may be a bit self-serving for me to
8 tag on and say, "Do you think that is a great idea?"
9 But let me ask you anyway.
f 10 A Any modifications to existing laws that you
-11|. . .can recommend -to the Governor that are consistent
) 12| . - “with-trying to foster the integrity of the public
5
= 13| .- officials, I support. Now, that is as broad as the
14 question you asked.
15 0 Who selects bond counsel for an IDA
16 transaction?
17 A Usually the developer.,
18 Q Not the agency?
19 A No. We never get involved in that. I
20 can't think of -- in all of the IDAs we have had I
21 have never been approached,; ever, to suggest bond
22 counsel to a developer. As you know, it is a very
— 23 ‘specialized area of law. There are only a few law
'f;; 24 firms in Albany; two, maybe three, thé£ represent K
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" themselves as bond counsel.

Q : One of the critical documents in the
documentation of a bond project is the lease which
states the terms, basically, the payment terms for
the ultimate borrower.

A For the developer, right.

0 ‘ And the borrower and developer is a party
to that lease, right, and has a vital interest in the
terms of that lease; correct --

A Yes,

~Q . .. ~= and must be represented by counsel in

working out the terms of that lease, even if the

- lease is drafted by that bond counsel; isn't that

right, too?

A No. I would say that again, the attorney
for the developer/borrower has little, if anything,
to say about the terms of that instrument; that the
developer will be guided almost exclusively by the
advice he receives from bond counsel because he knows
that he cannot borrow that money without the opinion
of bond coungel. And, therefore, bond counsel will
dictate to him exactly what he needs in order to
borrow the money.

Q Bond.counsel will not determine the payment

Beth S. Goldman, CSR, RPR
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1 provisions, do they; their concern ié tq see a valid
2 bond issue?
3 A They will be decided exclusively by whoever
4 buys the bond, the bank.
5 Q And when people deal with banks, don't you
6 advise your clients that they'ought to be represented
7 by counsel when they deal with banks on important
8 things like that?
9 A I think at that particular stage, bond
10 counsel is in it.
11 .o Q . And in.your experience, don't bond counsel
- 12| -.. - -and counsel to the developer meet to discuss the:
13| . - terms, to get the papers .in order, to ariange.the
14 closing?
15 A Well, if it is insofar as the technical
16 representation of the borrower/develoéer, yes. But
17 againﬂ if we had to give a ratio, it’s 99:1 in favor
18 of bond counsel.
19 Q In the Crisafulli case, in that case your
20 firm represented Bankers Trust Company at that time?
21 A They were the borrower.
22 0 In that case your firm got a fee of, I
. 23 think five thousand dollars, or something of that
[;3 24 sort, for reviewing "bond documents; iég't that right?
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Ezjb 1 A I don't know whether that is right or not.
| 2 I know tﬁat -
3 Q If the evidence indicates it, you wouldn't
4 disagree; if there is an invoice that says five
5 thousand dollars for reviewing the bond documents,
6 you are not going to disagree?
7 A ‘ As far as their legality is concerned, as
8 far as Bankers Trust Company was concerned, I would
9 not dispute it, nor would I dispute the fact that as
10 happens in all of the cases, at least locally, the
11} . bank gets the borrower to pay the-legal fee to the
12 - bank.
13 ... - Q. - I want to correct the record, because I may
14 have confused myself. It is three thousand seven
15 hundred fifty dollars. And that was for review for
16 Banker's Trust of the bond document. And that was a
17 fee earned by your firm for direct services on the
18 bond documents on a bond issued by the IDA; is that
19 correct?
20 A Yes, and there was disclosure.
21 0 But the fact isg, your firm had an interest
22 in that bond issue; did it not, and it was going to
23 earn a fee?
ﬁ;J 24 A I think that is stretching ié to say that
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' somehow or other there was an interest of the firm

because-it received a fee for representing the bank
which was payable by the borrower.

Q Let me gobto another subject, if I may.
Let me take the Local Development Corporation. Do
you view the LDC essentially as an arm of city
government?

A No, not essentially as an arm of city
government. I don't think that ié a proper

categorization, and I will tell you why.

w-Q -+ I 'will accept your answer, Mayor.
Q You believe it should be governed by ‘the
same? . .
A - Could I explain?
0 Well, I think you have answered it, and I

would hate to cut you off if you think it is
essential, but --

A No. There have been some innuendos that
somehow or other there are these great connections
between the LDC and the city. To some degree, that
is true. But the membership on the Local Develeopment
Corporation is entirely from the private sector,
appointed by the board of directors upon

recommendation of the Mayor. But in the City of

Beth S. Goldman, CSR, RPR
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 1 - Albany the LDC has been a magnificenﬁ vehicle for us
' 2 to use'for further economic development and also a

3 magnificent vehicle to bring in private sector

4 people.

-5 Q Having delivered a commercial message a

6 short time ago, maybe you are on this one.

7 A Sure.

8 Q I want to ask your opinion as to whether

9 the city codg of ethics and the state laws regarding
10 conflicts of interest that apply to the city should
11}. : also-apply . to the LDC?
12 - . A .- Yes.
13 Q Okay. Now, going back to -- I think it is
14 the First American Bank appraisal problem, as I
15 understand it from prior testimony, the questioﬁ was
16 raised in your firm as a discussion in which you were
17 present as to whether the firm could represent the
18 ‘bank in seeking a favorable assessment or avoiding an
19 increase in the assessment based on what was the
20 punitive price for the property between Bankers Trust
21 and First American; right?
22 A No. There was never any discussion about
23 our representing the bank with respect to the first

E;J 4 24 American assessment. -
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Q Was there any discussion?

A : The question, as I understand it, that was
raised was the propriety of my taking the memo and
saying, "Let me look into it."

Q Was that in the context of a discussion

within your firm about conflict of interest?

A On that?
Q Yes,
A No. I don't think we had any discussion.

It was at a round table meeting where the guestion of

the First American assessment came up. I said, "Let

me look into it."™ I am trying to -- I did that as

~Mayor. And I tried to indicate that that is the same

thing I have done, and it is documented.

Q Was it indicated to you that if you raise
the assessment -~ if the city raised the assessment
based on the punitive purchase price, that the bank
might want to litigate it in a tax certiorari

proceeding?

A No.

. .
Q No discussion ¢f that peint?
A No.

Q No discussion of the probability that the

firm would have a conflict of interest in that case?

Beth 8. Goldman, CSR, RPR
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vi o A No. We didn't discuss it. I think the
2 reason Qe didn't discuss it, because I was Johnny-on-
3 the-spot as Mayor. And although it was given to ne
4 in a partner's meeting, it was given to me as Mayor.
5 And I made that statement, "Let me look into it."
6 Q Basically, you averted a conflict of
7 interest by avoiding litigation; didn't you? If the
8 bank had wanted to litigate the increase in
9 assessment, your firm would have had a conflict of
10 interest problem that it would have had to deal with;
“lly.ooocright? o .
12 R A I“think we can stretch 'this out to what:
13 .might have been.
14 Q I am basing this on testimony by Mr.
15 Devine, I ém not making it up out of whole cloth.
16 A There was never any consideration orx
17 thought given to future litigation, at least not by
18 me.
19 Q It never occurred to you that that might be
20 a problem?
21 A No, it didn't., It didn't cross my mind.
22 Q You indicated that as a basis for keeping
23 assessment at its current level, that the prices were
[;j 24 part of a merger agreement; right? ;— b
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,i S a Correct.
2 Q : Did you inquire into what function those

3 prices played in the merger agreement, and

4 specifically whether they didn't establish a fair

5 market value attributed to the property by the

6 parties that would be used for depreciation purposes,
7 for federal tax purposes?

8 A No. I passed on the information to the

9 city assessor-Bruée Mcponald at that point. And I

10 don't think we got into any of the details relating
11 to that.

12y .. . .-Q : Prior to that time had it been the practice

-13|. .-  of the assessor to raise assessments based on new

14 - sales prices?
15 A Not generally, no. There was a "welcome
16 stranger" procedure that had been involved here in
17 the city before I became Mayor. And that system wad
18 the famous rollercoaster yo-yo that I testified to in
19 my private testimony. And one of the first things we
20 did in 1983 was to tell people in the private sector,
21 particularly those involved in downtown, that that
22 would no longer happen.
23 Q Have you completed that comprehensive
24 review of bank properties yet? .

Beth S. Goldman, CSR, RPR
(518) 439-6772




‘.]

10

11

2

~ 13

14

15

16

17

18

13

20

21

23

24

283
(WHALEN, T. - EXAM. BY COMMISSIONERS)

A I would say yes, we have. ‘But the
reassesémént of properties in Albany -- we found out
that most of the bank proéerties were overassessed.
That is what happened.

Q Has the First American Bank property been

. reduced since then?

A I would have to check my records, or the
records in the city assessor's office would show what
has happened. I know before I took over, thevbooks
were riddled with red ink which showed the

rollercoaster, and they no longer are. That record,

I wish you would ‘look at it.

-Q - I would be glad do look:.at it sometime.
Could you look at Section 805-a of the General

Municipal Law?

A Yes.
Q Now, do you think that section which
generally prohibits =~ the particular subdivision

l-c, I draw your attention to that one. I will just

read for the record the essence of that section: "No
municipal officer or employee shall ~-" skipping

down, "receive or enter into any agreement, express
or implied, for compensation for services to be

rendered in relation to any matter before any

Beth 8. Goldman, CSR, RPR
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E;% '1 ~ .municipal agency in which he is an offiqer; member,
2 or employee of any municipal agency over which he has
3 jurisdiction or to which he has the power to appoint
4 a member, officer or employee." Without going to the
5 question of acknowledged intent or anything of that
6 sort, in reflection =-- let me ask you this. Did you
7 ever look at that section?
8 A I am sure I have. And I can'’t tell you
9 exactly when.
10 , Q Did you determine whether éuch transactions
211 - as the;Firét Realty transaction and 80 State Street
12| - .Center, and Crisafulli, the Tap Room, V. F. Conner,
13| - . whether those transactions might be covered by that
14 prohibition?
15 A If you are asking me did I pull out this
16 section and review the facts of those particular
17 instances in the context of the prohibition contained
18 in 805~a, I did not.
19 Q Looking at it now, do you see a problem?
20 A I would rather not answer that with a yes
21 or no. I think that I have tried to give you as best
22 as I could the reasons for my actions when those
. 23 actions were undertaken.
E;j 24 Q * Okay. Do we agree, then, Mé;or Whalen, K
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KE} | 1|  .that these cases at least demonstraté the kinds of
ol dilemmaé and difficulties that a public official can
3 be placed in trying to maintain some of the private

4 sector base and, at the same time, acting as a public
5 official?
6 A I would agree with you absolutely and
7 wholeheartedly.
8 Q What role has your board of ethics -- Does
9 the city have a board of ethics?
10 A - Yes. Judge Bergen, Holt-Harris and Bishop
131 . sBall. -
12y Q ‘What role has that played in your efforts -
13|+ = to deal with the problems described today?
14 A They have not played an active role lately.
15 They did in 1986 and 1987 when they.received a
>16 request from myself that related to 39 North Pearl
17 Street, even though it was after the fact. And I
18 believe they also received requests from newspaper
19 reporters.
20 Q Did they give you an opinion?
21 A They did. They told me that it had the
22 potential of a conflict of interest., B8ut since I
23 inmediately withdrew, the gquestion was moot.
[Z; 24 Q Have you submitted any othefhproblems to
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il - _thenm?
2 A : No. That is the only one.
3 Q Have you any ideas as to whether -- let me
4 ask you this. Do you believe it might be a good idea
5 to strengthen the board of ethics by giving it power
6 to initiate its investigations or to review
7 complaints?
8 _ A Whether or not they would be the proper
9 vehicle, I don't know. B8ut I do believe that there
10 should be some -- there should be something set up
11 that would have that function to decide it upon
12 ... inquiry from the general public,: or on their own, or
13|, . from the municipal official himself.
14 . Q - Reflecting on all of these transactions
15 that have been brought to your attention in recent
16 Qays, do you see thét some of the practices that have
17 existed -~ not isolating you, but that have existed
18 in the city and some of the interrelationships that
19 exist =-- and you use the term "potential conflict of
20 interest,” could be a matter of concern to other
21 folks, to business people who might want to deal with
22 the city or its agencies who are affected by its
- - 23 decisions, and to the general public, and that that
L;Jﬂ 24 experience demonstrates a need to ado§£ more clear
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1| . and more general and engender more rigo;ous rules?
2 A ° It hasn't just been recent days, Mr.
3 Magavern. It has been eighteen months that we have
: 4 been at this. And yes; I am very sensitive to that.
\} 5 However, im a city the size of Albany -- and I tried
6 to ailude to this in my opening comments -- I think
7 it is very, very difficult to factor out and all of a
8 sudden to make prohibition Qith a broad brush. This
9 it's not midtown Manhattan. You have got a very
10 sophisticated business community that interacts with
= 11| government. all the time.

12 ' ’ Qo Would you agree that at least there ought
~~13{ .. to be a process to get the issues out on the table at
14 "~ the early =-- before the transactions occur, make a
15 bettér public record to expose to scrutiny and deal

16 with it in an explicit.way?

17 A I do. But I also think that if there were

18 the appearance, a general appearance that there was

19 some undercurrent in the city that showed favoritism,

20 that would be exposed so fast given the smallness of

21 the Albany community, that we would all be aware of

22 it at once. And I think that the proof that that

23 isn't there is the relationship that city government
5y 24 does have with the private sector.
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1 o Q Finally, do you have any s?ecific
2 recommeﬁdations as a result of your experience that
N 3 you think we ought to be looking at?
4 A Public service and private sector
5 involvement is a dilemma that faces all of us now.
6 We see it being —-- we see 1t being faced now in
7 Washington, and certainly I faced it here up until
8 the time I resigned from the praétice of law. And
9 this is a very difficult subject. Is public service
10 ‘to be only for the wealthy? 1Is service on the
"o 11|+ :.federal bench to be only for the wealty, or in
12| . ~ congress, or in municipal government? I think ‘that
13 |- .+ .ethics problems are all a part of.that -~ all of a
14 - part of that all-encompassing subject of people being
15 in public service. And the parameters here are
16 difficult to handle.
17 COMMISSIONER MAGAVERN: Thank you, Mr.
18 May or .
19 BY MR. EMERY:
20 Q Mr. Mayor, do you know John Curley?
21 n I do. BHe ig a Superintendent in the
22 Department of Public Works.
23 0 Did you know him prior to the time that his
24 brother came to you and confirmed a Ii;ense agreement
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1|  that he had worked out, apparently, with Conmissionex
2 Maikels?
3 A Yes. That would be in '83; in the fall, we
4 are talking about, shortly after I became Mayor. I
5 would say I probably knew John Curley was an
6 employee, Did I know him, no.
7 Q | Do you know why, if there is a reason --
8 and maybe this displays my lack of knowledge =-- but
9 why there was no RFP on the Tap Room license
10 agreement, why there weren't competing bids or why
R N ~there wasn't an open process? Why is it that Mr.
12, ~Curley got that restaurant license from the city -as
13 .. opposed to any one of a number of other people who
14 ‘may have wanted it?
15 A No. I relied on Commissioner Maikels who
16 made the affirmative -- he was the Commissioner of
17 the Department of Public Works who told me that Phil
18 Curley's proposal was the best one. At that time, I
19 was a brand new Mayor. I was the new boy on the
20 block,‘and these were people that worked for the city
21 for a long time. In these early months, I was
22 inclined to take their word as being rather
] 23 éubstantial.
E;j 24 o Q If you were to do that how,'Qou would make
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1| . sure that there were other people inéluded-in the
2 process?
3 A Yes. I think that as we operate now, we
4 send out RFPs with réspect to most city licenses and
5 contracts.
6 0 Now, turning to a different matter; when
7 you were meeting with the partners in your firm --
8  when you first became Mayor and you were discussing,
9 | according to Mr. Kornstein and Mr. Devine's testimony
10 this morning, when you were discussing the issue of
=11l:f .. -your role as Mayor while you would .remain a partner
12 . - of the firm, they reported to us ‘that you said words -
=13} - . to the effect that your presence as Mayor as a
14 : partner of the law firm would be helpful for the
15 firm, as the exposure would be helpful. Did you say
16 that at the partners' meetings?
17 A I would say that someone is alleged to say,
18 "Look what Corning did for Doug Rutnik and Richie
19 Meyers." I don't know who alluded to that; I don't
20 have a recollection of that. B8ut I, or I would think
21 Mr. Brennan who at that time was a senicr partner,
22 and Mr. Drislane who was also a senior partner, more
o 23 than the young partners would have said that the
f;;; 24 visibiligy would have enhanced the iméée of the law
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- firm.

Q =~ What you meant by that was that there would

be more business coming to the law firm as a result

of your role as Mayor?

A Yes. I think that that is probably
accurate; that there is that possibility, like the
possibility exists for somebody in the state senate.

Q And that, in fact, awareness on the part of
the people to express that, to your recollection,

including yourself, that being a public official may

~draw people to the firm as clients who are interested

in the influence that those public officials can

wield?

:\ May I draw -- I don't say that y our entire
sentence is accurate. I don't know that anybody said
any thing about using influence as much as there had
been a history of public service in the law firm;
that it'had proved to be beneficial for the law firm
in the past, and this would be a continuum of that.

Just picking up for one moment on some of the

guestions Mr. Magavern asked you about the First
American Bank ~--

A Reassessment?

Q I -take it from the testimonf that when that

Beth S. Goldman, CSR, RPR
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occurréd, you were proposed as Mayor by your law firm
to see what could be done about the reassessment
problem and, at some point later on at a partnership
meeting you reported back -~- the testimony was by Mr.
Devine -~ that, "It is taken care of and there is no
problem?” That's correct; isn't it?

A No. I have no recollection of saying that
"it is taken care of."

Q- That it was not going to be a problem

because  there weren't going to be -any reassessment;

.\ I don't know how it got back to the law
firm. I am not so sure I did report back. It might
have been someone from the bank contacted Bruce
McDonald.

Q If Mr. Devine testified here today that you
reported that back, you wouldn't necessarily dispute

it; would you?

A I have no recollection that what he
testified to ig accurate, no.
Q Despite the fact that there was that

decision as reflected in your memorandum that is an

exhibit here that there would be no reassessment at

8eth S. Goldman, CSR, RPR
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~_this time; that was your memorandum to Mr. McDonald,

is that:correct?

A Yes.

Q That was at the Qery same time that there
was this bank merger between First American Bank and
Bankers Trust. That was shortly after that merger?

A | Yes, that I wrote him the memo based on his
memo to me that it was in thé ball park.

Q And Bankers Trust had been your firm'’s long
term client; had it not?

A Yes,

0 And First American Bank was a new bank, as-
far as your client was concerned, ‘that merged with
Banker's Trust?

A That's correct. They were coming up from
Washington.

Q It was not at all clear, was it, that they
were going to retain or keep your law firm's services
at that time?

y:y I don't remember that being a
consideration.

Q But it could very well £ave been a
consideration; could it not?

A I think there could have been a lot of

Beth S, Goldman, CSR, RPR
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.l ~ things that entered into who represehted First
2 Americaﬁ and Banker's Trust. B8ut if you are asking
3 me was that a consideration of mine at the time, I
4 don't recall giving that any consideration.
5 Q The representation of First American Bank
6 was a whole new ball game, was it not, in terms of
7 coming up here and finding a law firm to represent
8 them in the multiplicity of matters that they came to
9 have over the years?
10 A I don't know. This was Clark Clifford's
11 law firm that represented First American. And I am
o 12 -sure Clark Clifford would. have picked whatever lawyer
[ A
S 13 . .he wanted in Albany, New York,
14 Q Now, the fact is that that client
15 represented abdut twenty~-five percent of the law
16 firm's billings; is that correct?
17 A If you have testimony to that effect, I am
18 not aware of it. And I am not about to saybright nov
19 what percentage inéome the law firm had from first
20 American.,
21 0] The final point, with resgpect ko the 39
22 North Pearl Street project, I believe you testified
_ 23 as to a sequence of events that went from somewhere
[2: 24 in April '86 through January '87 when.§ou finally K
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[ij 1!  withdrew from your investment-partne?ship;‘is that
2 correctf Am I mistaken?
3 MR. MUMFORD: October.
4 Q The final withdrawal was January '87; was
5 it not?
6 :9 Yes.
7 , Q And at that time your partners had invested
;2 8 and you withdrew from that investment?
? 9 A That's correct.
’lO o And prior to that, you had executed in your
.11} . . -discretionary capacity as Mayor a number of actions,
; 12 " three or.four actions, at least, which had permitted
: <~ 13} - the develbpment;Or authorized the development of
14 North Federal Street including an IDA loan and other
15 matters, an easement and other matters; is that
16 correct?
17 A It is, but --
18 Q - Prior to the time you withdrew?
19 A Yes, And at that time, there was no
20 definitive indication that the law firm was going to
21 be a tenant or that we would have an equity
22 participation.
23 Q I am saying as of January when the
[;3 24 investment was made, there was: such kﬁéwledge on your
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i ~ .part?
2 A - Yes. As I tried to say, as soon as the
3 UDAG prohibition was brought to my attention, I
4 immediately withdrew.
5 Q And the result of all of your.actions, even
6 though it was not to benefit yourself directly, was
7 to benefit your partners substantially; was it not?
8 A As I understand Mr. Newland's testimony
9 here, the per square foot rental of the space at 39
10 North Pearl Street was two dollars above market.
ol s - Q 0 I-am talking about the investment
.. 12| . - opportunity and the matter of participating in an
" 13} . equity investment on the redevelopment project at 39
14| . - North Peafl. This was a substantial boon to your
15 partners?
16 | A I would say right now that those gentlemen
17 are on a four hundred thousand dollar note. And if
18 you characterize that as a boon to them, it is a boon
19 that they have not realized yet or may never.
20 COMMISSIONER EMERY: Thank you.
21 MR. SCHWARZ: I will try to be brief.
22 Mr. Mayor, you have used the words with respect
_ 23 to Mr. Curley, you said you would never do it
E;J 24| | again, and with respect to someboéy else you
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i said you didn't look at_somethihg as thoroughly
2 aS'you should have. I guess the question I have
3 when I come away from that is the eighteen
4 months experience that you have had with
5 investigations and this Commission, and
6 everything else, it has no doubt sensitized you
7 to these issues. And that is all to the good of
8 the next Mayor who comes in and is going to
: 9 start all over.
10 Q So, my question is: what do we do here? I
S 1 K PR was”inﬁerested in noting from the deposition that you
12}  hadn't looked .at the model code that this Commission
13| -+ . proposed. In answer to the Chair's question before, .
14 ‘ I believe you said to Mr. Magavern's question, I
15‘//\K believe you said that the board of ethics hadn't been
/i; asked to do anything more since submitting questions.
17 What steps have you taken since all of this to make
18 these rules clearer in your city for other cofficials
19 in your city, and perhaps for your successor?
20 A Well, T am not so sure that you are
21 paraphrasing my comments with respect to Mr. Curley
22 and my other testimony.
23 Q Remove that preface.
‘Eij v 24 A You say why* haven't I done éémething -=
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(WHALEN, T. - EXAM. BY COMMISSIONERS)

Eﬁ} | i o 0 I didn't ask you in connection with -~
2 A - -~ that you feel should have been done. I
3 would say I am so consumed with running the city and
4 trying to prepare for the eventual hearing that I
5 have had little time to do anything else. Now,
6 hopefully, I will have time to look into some of
7 these items.
8 MR. SCHWARZ: I have no further
9 guestions.
10 CHAIRMAN FEERICK: I have no questions
»114p - . . ..to put to you, Mayor. I would just like to make
120 ~a short statement as to what our mutual -
13| .. . procedure is after a hearing»is'complete.
14 : o If there is any additional work we )
15 need to do of a factual nature and discuss the
16 subject at a Commission hearing ~- or at a
17 Commission meeting and, depending on the
18 discussion, to crystalize our views on the
15 subject of the hearing and whatever
20 recommendations seem to be merited as a result
21 of that discussion. And we usually subnit a
22 report to the Governor as the appointing
23 authority for our Commisgion.
[jj 24 : That being the case, I~éertainly know
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[ij 1 that the Commissioners would weicome any
2 additional information that you would want to
3 review after you have had a chance to review the
4 statements made today and examine the testimony
5 of the witnesses that you didn't hear
6 personally. And we would be happy to consider
7 that additional statement along with other
8 information we have compiled in terms of
9 formulating our final report.
10 THE WITNESS: Thank you. We welcome
+.11{ .- . the opportunity.
12 S ' CHAIRMAN FEERICK: Thank you. . This -
- 13].+ . . ... hearing is ended.
14 ' ' {The proceedings before the Commission
15 were concluded at approximately 5:35
"16 - Pela)
17
18
19
20
21
22
| 23
L 24 ‘
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