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EQUALITY, LIBERTY, AND A
FAIR INCOME TAX

Marjorie E. Kornhauser*

Introduction

The original Superman television series captured the hearts and
minds of many American children. Every week, as the picture on
the screen dissolved into an image of Superman superimposed over
an American flag, the announcer solemnly proclaimed (accompa-
nied by stirring music) that Superman was fighting for “Truth, Jus-
tice, and the American Way.”* To this watching child, and perhaps
to the nation, Truth, Justice and the American Way seemed tangi-
ble and definite, as clearly visible as the flag that waved in the
background.

Today the “American Way” is splintered into many paths. Old
truths are being questioned; government “reinvented.” Once there
was (or at least so it seemed) unity; now Truth and Justice seem so
fragmented that some say there is no Truth, only truths.

Taxation is one of the many areas in which the old Truth(s) are
being re-examined. The progressive income tax system, which has
been the ideal tax since it was established over 80 years ago, is now
challenged vigorously as an unfair tax by many lay people, politi-
cians, and commentators. Some claim a flat or proportionate in-
come tax is fairer, while others aver that a consumption-based (or
expenditure-based) tax is the only just tax.?

One common criticism of the current tax system, with its various
deductions and loopholes, is that it is contradictory, and even inco-

* Professor of Law, Tulane Law School. I would like to thank Professors Adeno
Addis, Lynne Henderson, and Lewis Kornhauser for their thoughtful readings of pre-
vious versions of this article. Thanks also to Heather Conahan, Anna Moses, and Bob
Ripley for their research assistance and Tulane Law School for a grant which sup-
ported this research.

1. The reflective adult wonders why the saying was Truth, Justice, and the Ameri-
can Way. Wasn’t the American Way supposed to be truth and justice? Watergate, the
Iran-Contra affair, and Whitewater made clear that there is a distinction. Perhaps the
announcer was prescient.

2. House Ways and Means Chairman Bill Archer (R-Tex.) has even called for the
repeal of the Sixteenth Amendment, which gave Congress the power to tax income.
Clay Chandler, Archer Calls For End to Income-Based Tax, WasH. Posr, June 6, 1995,
at D1; Testimony of Bill Archer, House Ways & Means Tax Code Revision Hearings,
June 6, 1995 (on file with author).
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herent.? Critics contrast this chaotic system with purer, simpler,
fairer tax systems such as a flat tax or a consumption tax. How-
ever, the critics are contrasting apples and oranges: a real tax with
an ideal tax. It is true that either an ideal flat income tax or an
ideal consumption-based tax would be simpler and more coherent
than the current progressive tax; however, an ideal progressive tax
would be simpler as well. What makes the current tax complex and
contradictory is not inherent in an ideal, hypothetical progressive
income tax. Rather, the complexity and contradictions stem from
Americans’ complex sense of distributive justice. Our perception
of what is a fair or just tax is not based on a single principle of
justice, but on several principles which are contradictory to some
extent. The compromises created by our multi-faceted sense of dis-
tributive justice would create stress and strain on any ideal tax,
eventually causing it to bend and stretch to accommodate these
contradictory principles. A real tax—unlike an ideal tax—always
will be contradictory because our beliefs are contradictory. Conse-
quently, even if we start out with a pure flat income tax or a pure
consumption tax, inevitably the tax will develop many of the same
features as the present tax.

The current tax debate appears to pit conflicting truths about the
nature of a just tax against each other. This appearance is false; in
reality most Americans do not accept one truth or the other.
Rather, most Americans accept to some extent all the truths. We
share fluid and contradictory beliefs about distributive justice and a
fair tax.

This Article explores the principles of distributive justice which
underlie the current American tax system. While a universal Jus-
tice may exist in theory, in reality “Justice” is replaced by culture-
bound “justices”—particularistic and contextual—rooted in the so-
cieties which they shape and which, in turn, shape them. Similarly,
there is no universal Truth in taxation. A tax is just or fair only for
a particular society and only to the extent that it supports and fur-
thers the normative goals of that society. As a consequence, this
Article takes a particularistic approach to distributive justice and

3. For example, it is a mixture of an income tax and a consumption tax in that
certain corporate and individual business transactions and savings are exempted from
taxation. See, e.g., 26 U.S.C. §§ 361 (providing for non-recognition of certain corpo-
rate gains and losses), 404 (providing for deductions for contributions of an employer
to an employee trust or annuity plan), and 1031 (providing for nontaxable exchanges
of certain business and investment property).
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taxation.* Therefore, although it examines abstract general theo-
ries of justice and theories of taxation, it focuses on the particular
context that molds American taxation: our historical and political
tradition. Specifically, this Article asserts that the American sense
of distributive justice and hence taxation rests on the twin founda-
tional principles of America—liberty and equality. These princi-
ples have various meanings; under some definitions, liberty and
equality are compatible, but most frequently they are in conflict.
Nevertheless, a broad spectrum of the American people endorse
particular conceptions of liberty and equality that support a mildly
progressive hybrid income-consumption tax. In the tax field the
battle between liberty and equality—often characterized as one be-
tween efficiency and equity—occurs primarily in two fundamental
areas: choice of the tax base and choice of a rate structure.> Of
course base and rates issues can conflate. For example, an “in-
come” tax that permits the tax-free exchange of certain invest-

4. See MICHAEL WALZER, SPHERES OF JUSTICE xiv (1983) (arguing his point
from the particularistic standpoint of the cave, rather than from the mountain top,
because, as he says, “Justice and equality can conceivably be worked out as philosoph-
ical artifacts, but a just or an egalitarian society cannot be.”). See also, Grezegorz
Lissowski et al., Principles of Distributive Justice: Experiments in Poland and
America, 35 CoNFLICT RESOLUTION 98, 116 (1991) (commenting that “abstract ci-
phers lack the prerequisites for developing conception of justice”) (citation omitted).

In contradistinction, John Rawls does not consider his theory or political philoso-
phy in general as a withdrawing from society. Rather, he views abstractions such as
the original position as necessary, because they are

a way of continuing public discussion when shared understandings of
lesser generality have broken down. We should be prepared to find that the
deeper the conflict, the higher the level of abstraction to which we must
ascend to get a clear and uncluttered view of its roots. Since the conflicts in

the democratic tradition about the . . . basis of cooperation for a footing of

equality have been persistent, we may suppose they are deep. ... Seen in

this context, formulating . . . abstract conceptions of society and person con-

nected with those fundamental ideas is essential to finding a reasonable

political conception of justice.

JouN RawLs, PoriTicaL LiBERALISM 46 (1993) [hereinafter RAwLs, LIBERALISM].
See also Stephen M. Griffin, Political Philosophy versus Political Theory: The Case of
Rawls, 69 CHi.-KenT L. Rev. 691 (1994) for a discussion of political philosophy as
compared to political theory. Griffin points out Rawls’ own emphasis, especially in
Political Liberalism, that Rawls’ theory is a political one which uses society’s own
ideas of justice “as [a] reasonable way of organizing and justifying at least some of the
beliefs [society] already hold[s].” Griffin at 706.

5. Tax base refers to the domain which will be subject to the tax—income, con-
sumption, sales, or earned income, for example. The rate structure, of course, refers
to whether the rate of tax should be flat or proportionate (10% on the entire base),
progressive or graduated (increasing rates applied to greater quantities—10% on the
first $10,000 of sales, income, etc., 20% on the next $10,000), digressive (a flat tax
applied to the base after a certain amount—say the first $10,000—is exempted), or
even regressive.
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ments, or that allows savings to accumulate tax-free in a pension
fund until withdrawn for consumption, has a zero tax rate on those
savings and investments. In reality, this is a hybrid tax—part in-
come, part consumption-based.

Part I of this Article summarizes various formal theories of jus-
tice and of income taxation. Part II explores the nature of the
American perception of justice. First, it provides an overview of
the two political concepts that have shaped our country—Iliberty
and equality. It then summarizes the American tradition, which I
have labeled “moral economic individualism,” that articulates the
meanings of liberty and equality that resonate most strongly within
our national psyche. Part III surveys empirical evidence of Ameri-
can beliefs about distributive justice and taxation. The Article con-
cludes that American beliefs in liberty and equality support a
mildly progressive hybrid income-consumption tax, rather than a
pure income tax or a flat-rate consumption tax. Such a tax ac-
knowledges the pluralistic meanings of liberty and equality under
the unifying umbrella of a fluid and flexible conception of a fair
tax.

I. The Income Tax and Theories of Justice

Taxation, with its mathematical precision, appears to be a scien-
tific field, neatly detached from messy normative issues. This, how-
ever, is not the case because taxation is inseparable from the
society that produces it. Consequently, “[a] theory of taxation is
necessarily bound up with fundamental questions of political sci-
ence, economics and ethics.”® Nevertheless, general theories of
justice often pay little attention to taxation; when they do, their

6. STEPHEN F. WESTON, PRINCIPLES OF JUSTICE IN TAXATION 1 (1903). For Wes-
ton, natural rights were the foundation of taxation. Id. at 39. Therefore, the ethical
goal of taxation was the individual. Id. at 41. See also A Discussion of “The ldeolo-
gies of Taxation,” 18 Tax L. Rev. 1, 22 (1962) (“[T]here are no ideal solutions to suit
everybody. Any intelligent thinking on taxes eventually reaches the ultimate purpose
of life on this planet as each of us conceives it.”) (statement of discussion participant
Louis Eisenstein). Cf HaAroLD GRoVEs, TAX PHILOSOPHERSs 25 (1974) (“There may
be some universal truths in taxation, but they are dwarfed by the constraints of a
particular environment.”). Or as Thomas Griffith has recently written:

The correct relationship between normative goals and the choice of tax
base is simply stated. First, the policy maker should adopt explicit normative
goals. Next, she should choose a tax base which will help achieve those
goals. Different tax bases will be “ideal” depending upon the particular nor-
mative goals which are selected.

Thomas Griffith, Should “Tax Norms” Be Abandoned? Rethinking Tax Policy Analy-
sis and the Taxation of Personal Injury Recoveries, 1993 Wis. L. Rev. 1115, 1152-53
(1993).
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conclusions often differ both from reality and from what people
intuitively believe ought to exist. More disturbingly, the existing
tax system may not even reflect society’s beliefs because of flaws in
the political system,” or alternatively because of cognitive errors.
Despite these factors, a brief examination of the general theories of
justice, and the specific theories of taxation help to articulate the
issues involved in analyzing the nature of a fair tax.

A. Methodology in the Determination of the Justice of
Taxation

The method of determining whether a tax is just depends on
whether that justness can be determined independently of the just-
ness of the pre-tax wealth distribution. There are two possible situ-
ations. In the first, the justness of the tax is independent of the
justness of the pre-tax wealth distribution. Consequently, a just tax
is simply one that distributes fairly the tax burdens—the revenues
of which will be used to provide approved public goods—and will
not disturb the pre-tax distribution. Redistribution of income is
not a permissible tax function under this view.

Conversely, in the second situation, the justness of a tax is re-
lated to the justness of the pre-tax distribution. Consequently, the
tax may serve a re-distributive function in addition to its role as a
collection vehicle to fund governmental duties.

Under this second situation the determination of a just tax is a
two step process. First, one must determine whether the existing
distribution of goods is just.’ _

The second step then distributes the burden of taxation. The
second step depends on the results of the first step. If under the

7. For example, when one political faction captures the reins of government, it
uses that power to perpetuate and expand itself. Robert Stanley sees the tax system—
especially the income tax—as a means of supporting the capitalist establishment. See
generally ROBERT STANLEY, DIMENSIONS OF LAW IN THE SERVICE OF ORDER: ORI-
GINs OF THE FEDERAL INcoME Tax, 1861-1913 (1993).

8. See, e.g., EDWARD J. MCCAFFREY, A COGNITIVE THEORY OF TAXATION 59
(1994) (arguing that cognitive theory shows such a pervasiveness of errors in how we
perceive taxation that it is difficult to say that our current system of taxation may not
reflect our morality). On the other hand, what we perceive as correct is influenced by
our perceptions of what actually is—or rather what we believe to exist. Michael L.
Roberts & Peggy A. Hite, Progressive Taxation, Fairness, and Compliance, 16 Law &
PoL’y 27, 28 (1994) (observing that the average tax rates which survey respondents in
the $5,000 to $100,000 income range felt were fair were closely tied to marginal rates,
whereas the absolute dollar amounts they assessed as fair were slightly higher than,
but still corresponded to, actual effective rates).

9. Of course, this determination depends on a prior determination of what is a
“just” distribution.
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first step, the pre-tax distribution was determined to be unjust,
then the second step requires not simply a just or fair distribution
of the tax burdens but also a redistribution of the wealth. Alterna-
tively, if the pre-tax distribution were just, then no redistribution is
required. A just tax would fairly distribute the burdens of taxation
without altering pre-tax distribution. The ultimate effect would be
the same as in the first situtation where pre-tax distribution was not
considered at all.1® :

Such discussions about a just tax are often confused and/or over-
simplified for several reasons. First, people frequently do not artic-
ulate whether the justness of a tax is determined independently of
the pre-tax distribution; that is, they do not specify whether the tax
should have a redistributive function. Second, if redistribution is a
function of a just tax, many people fail to distinguish between the
distribution of the tax benefits (the redistributive function), and
the distribution of tax burdens.

Consider, for example, Representative Dick Armey’s (R-Tex.)
statement in connection with the introduction of his 1994 tax bill
proposing a flat or proportionate tax: “Fairness is in fact the flat
tax’s great virtue. It’s based on the idea of fairness we learned in
grade school: Everyone would be treated the same.”' His state-
ment ignores the redistribution issue. He does not indicate

10. Although these two steps are related, they are separate. For example, in a
society consisting of A and B, A earns $10,000 and B earns $100,000, and the govern-
ment needs $5000 to fulfill its functions as conceived by A and B. Under the first
step, we must decide whether the distribution of wealth is just. The distribution of
wealth between A and B is just if society’s conception of justice is that each individual
is entitled to the amount earned through her efforts. However, this step does not
necessarily require that the burden be distributed equally, $2500 to A and to B. We
must consider: (i) the individual’s relationship to society as a whole, (ii) whether the
burden of taxation should be shared equally, and (iii) what equally means. If we
determine that the pre-tax distribution is not just, then the tax system must distribute
the $5000 tax burden between A and B, and it must redistribute some of society’s
goods by transferring some money from B to A.

11. Dick Armey, Review Merits of Flat Tax, WALL ST. J., June 16, 1994, at A20;
accord Flat Tax Proposals: Senate Hearing 104-209, 104th Cong., 1st Sess., at 44, 93
(1995) (Rep. Armey). Compare Robert M. Willan, Ugly Truths of the Progressive
Income Tax, WALL St. J., Aug. 19, 1985, at A14 (arguing that “there is no justification
on grounds of either fairness or morality for the progressive income tax”). Armey’s
bill, the Freedom and Fairness Restoration Act, was introduced on June 16, 1994, and
provides for a low flat tax on individual earnings, coupled with a flat business tax
which permits the immediate deduction or expensing of tangible property. See id.; see
also H.R. 4585, 104th Cong., 1st Sess. §§ 101-102 (1995). In fact, when the effects of
an income exemption are factored in, Armey’s flat tax has some progressivity. For
example, consider a flat tax of 20% on all income in excess of $20,000. A earns
$30,000 and B earns $40,000. A pays 20% of $10,000 or $2000 in taxes. B pays $4000.
A’s effective tax rate is 6.7%, whereas B’s is 10%.
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whether he ignores redistribution because (i) he believes a fair tax
is determined independently of the distribution of benefits, or (ii)
he believes distribution of benefits is connected to the determina-
tion of a fair tax, but no redistributive element is needed because
the pre-tax distribution is fair.

Armey’s failure to treat the distribution of tax burdens also lacks
clarity because he assumes there is only one definition of fairness.
He defines fairness as treating everyone the same, and he equates
sameness with a proportionate or flat tax. He then assumes that
there is only one meaning to treating people “the same.” In fact,
there are many ways people can be treated the same, or equally,
and each way is based on a normative judgment.

The simplest, most obvious method of treating everyone equally
is to give everyone identical benefits and burdens. Everyone, for
example, has the same right (duty) to receive (contribute) $100.
This interpretation appears uncontroversially fair. What if, how-
ever, in a society consisting solely of A and B, A has no money and
B has $1 million? What if the good to be distributed evenly is
bread and A is allergic to it? Or books written in Hungarian which
B reads but not A? Or anchovy pizzas which B likes but A does
not? Similarly, identical burdens (such as a tax) are not always
fair. Prohibiting everyone from sleeping on park benches is equal
or fair treatment—but only in a narrow sense of the word if A is
homeless and B lives in a mansion. Certainly, the fairness of re-
quiring everyone to donate a kidney to the organ transplant bank is
questionable when A has two healthy kidneys and B has only one.

Representative Armey’s proposal to treat everyone the “same”
is not quite this simple: he does not mean identical amounts but
rather identical proportions.'> Assume, for example, that our soci-
ety of A and B has $200 to distribute (or collect). Instead of dis-
tributing (collecting) $100 from A and $100 from B, society
determines that the allocation will be proportionately the same.
- The question is: proportionate to what—income, wealth, ability,
need, effort, moral worthiness? A and B may not be able to agree
on the appropriate base. Different bases may be appropriate for
different distributions (collections).

Even if people do agree on a base, they may differ as to how to
define or measure it. What, for example, is moral worthiness, and
how is it measured? Even if people agree on how to define the
base, its application across a broad spectrum of situations is more

12. Assuming there is no exemption amount, or alternatively ignoring it, as Armey
seemed to be doing, a flat tax takes the same proportion of tax from each.
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complicated than it might appear at first glance. Assume, for ex-
ample, that income is the chosen base. Consider a simple situation
in which society consists of two individuals, A and B, who are iden-
tical twins. This year A receives a total of $30,000 and B receives
$1 million. Assume they receive the money for the alternative rea-
sons: (i) as a return on investments of equal amounts in the oil
industry, (ii) as a result of their personal efforts at their respective
jobs, (iii) as a result of winning lottery tickets, and (iv) as an inheri-
tance from their parents. Are the distributions to A and B just in
each of these situations? If the government needs revenues of
$10,000, how should the tax burden be distributed between A and
B? Should the burden be the same in each situation?

While there is not agreement on any one principle of distributive
justice, common principles include, for example, per capita distri-
butions, and distributions based on needs, merit, or requirements
of the common good (general welfare). Some of these principles
are principles of desert, that is, the recipient deserves or merits the
distribution because of some personal characteristic such as ability,
effort, or even ascription. Other principles of distribution, such as
general welfare, look more at the society as a whole than at the
individual. Robert Nozick accepts a desert theory based on la-
bor,’® while John Rawls’ veil of ignorance rejects the idea of de-
sert'*—because no one deserves the ability and talents they are
born with—in favor of a general welfare principle.' '

Some theorists promulgate a single overarching principle that is
used for all distributions in all situations, while others believe that
no single standard applies to every situation. John Rawls, for ex-
ample, uses his difference principle for all distributions other than
those of basic rights and liberties,’® whereas Michael Walzer be-
lieves that different spheres require different criteria, “[a]lthough
what happens in one distributive sphere affects what happens in
the others . . ..”"7

13. See infra notes 29-38 and accompanying text for a discussion of Robert
Nozick’s theory. '

14. See infra notes 39-51 and accompanying text for a discussion of John Rawls’
theory.

15. See, e.g., GEORGE SCHER, DESERT 22-36 (1987). People do not even deserve
distributions based on effort if effort is conceived of as being genetically determined.
Thus, Rawls’ general welfare principle is based on the intrinsic moral worthiness of
each individual, which is by its nature equal for each person.

16. JonN RawLs, A THEORY OF JUSTICE 75-78 (1971) (explaining the difference
principle) [hereinafter RawLs, JUSTICE].

17. WALZER, supra, note 4, at 4, 10 (“[T]here has never been a single criterion, or
a single set of interconnected criteria, for all distributions. Desert, qualification, birth



1996] FAIR INCOME TAX 615

The relationship between taxation and theories of justice is
honored mainly in the breach. Much tax analysis focuses on taxa-
tion as a revenue raising function only: Social norms are taken as a
given (or ignored), and the question is only what is the most effi-
cient way to raise the money. Other theories of tax incorporate an
overarching conception of justice—such as utilitarianism—but fail
to acknowledge, define, or discuss justice adequately. Many tax
theorists either fail to articulate or to explain in detail their under-
lying norms of distributive justice.’® Conversely, theories of justice
usually pay little attention to taxation, particularly in any detailed
sense. Consequently, general theories of justice and general theo-
ries of taxation often have little connection with reality—with
American perceptions about what is a just distribution of income
and wealth. This Part examines some specific theories of taxation
and general theories of justice as they relate to taxation.

B. Specific Theories of Taxation

There are various theories of taxation including benefits, sacri-
fice, optimal fiscal exchange, ability to pay, and the currently domi-
nant theory of comprehensive income taxation. Each has strengths
and weaknesses; each has received support at various times in
history.

and blood, friendship, need, free exchange, political loyalty, democratic decision:
each has had its place, along with many others, uneasily coexisting, invoked by com-
peting groups, confused with one another.”); accord JENNIFER HOCHSCHILD, WHAT’S
Far? 106-11 (1981) (explaining that we use principles of differentiation—or
deserts—for the market and principles of equality for the non-market, private or fam-
ily spheres).

18. There are exceptions, of course. See, e.g., Jeffrey A. Schoenblum, Tax Fairness
or Unfairness? A Consideration of the Philosophical Bases for Unequal Taxation of
Individuals, 12 AMm. J. Tax PoL’y 221 (1995); Donna M. Byrne, Progressive Taxation
Revisited, 37 Ariz. L. REv. 739 (1995); Joseph Bankman & Thomas Griffith, Social
Welfare and the Rate Structure: A New Look at Progressive Taxation, 75 CAL. L. Rev.
1905, 1945-65 (1987) (using welfare theories of distributive justice to support a pro-
gressive but not confiscatory income tax implemented through large cash grants and
flat or even declining marginal rates); Charles R. O’Kelley, Jr., Tax Policy for Post-
Liberal Society: A Flat-Tax-Inspired Redefinition of the Purpose and Ideal Structure of
a Progressive Income Tax, 58 S. CaL. L. REv. 727 (1985) (commenting that a flat tax
with a large personal exemption accords with society’s individualism tempered by
some communitarianism). Other commentators more briefly connect normative con-
cepts to a particular tax. See, e.g., Griffith, supra note 6, at 1148-55 (discussing briefly
various theories of the ideal tax base); Edward J. McCaffery, Tax Policy Under a Hy-
brid Income-Consumption Tax, 70 Tex. L. REv. 1145, 1172 (1992) (discussing Rawls
in connection with a consumption or expenditure tax). For an early examination of
the philosophic bases of taxation, see generally WESTON, supra note 6.
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The benefits theory of taxation holds that people should pay tax
in proportion to the amount of benefits they receive from the gov-
ernment. This theory is difficult to apply because it is difficult to
determine the exact amount of benefits each person receives.
Some theorists argue that wealthier individuals receive more bene-
fits primarily because they have more property to protect; others
argue that poorer people receive the lion’s share of benefits be-
cause they receive valuable goods and services that they would not
otherwise receive. In contrast, some believe that all people receive
equal benefits because the major governmental benefit is protec-
tion of the person. According to John Stuart Mill, failure to pro-
vide equal benefits is a sign of a major societal flaw.!®

The benefits theory was basically abandoned by the end of the
nineteenth century.?® It has been revived, however, by fiscal ex-
change theorists who emphasize liberty: The “tax system should
resemble a voluntary exchange economy in which prices reflect
consumer(s’] willingness to pay. . . .”?! By treating the tax system
like the market economy, this theory limits the size of government.

Sacrifice theories of taxation, based on utilitarianism, attempt to
maximize aggregate happiness or utility, using income as the mea-
sure of utility.?> There are three major types of sacrifice: equal,
proportional, and minimal. Equal sacrifice requires each taxpayer

19. Walter J. Blum & Harry Kalven, Jr., The Uneasy Case for Progressive Taxa-
tion, 19 U. CH1. L. Rev. 417, 455 (1952) (quoting 2 JOHN STUART MILL, PRINCIPLES
oF PoLiticaL EcoNnoMy 806 (Ashley’s ed. 1923)). See also Marjorie E. Kornhauser,
The Rhetoric of the Anti-Progressive Income Tax Movement: A Typical Male Reac-
tion, 86 MicH. L. REv. 465, 491-97 (1987) (the wealthy may receive greater benefits
from government than the poor).

As to benefits taxation, Richard Epstein states that “[t]o insist that classic public
(non-divisible, non-exclusive) goods provide equal subjective benefits, much less ben-
efits that exceed tax payments, is entirely inconsistent with our (indeed any) system of
organized government.” RICHARD EPSTEIN, TAKINGS: PRIVATE PROPERTY AND THE
Power oF EMINENT DoMAIN 295 (1985). What is relevant for determining the just-
ness of the tax, he says, is whether the “tax produces a disproportionate impact and
whether it enlarges the overall pie.” Id. A proper tax structure seeks to minimize the
discrepancy between tax costs and benefits. Id. at 298-99.

20. See John F. Witte, Tax Philosophy and Income Equality, in VALUE JUDGMENT
AND INcoME DistriBUTION 340, 350 (Robert A. Solo & Charles W. Anderson eds.,
1981); see generally EDWIN R.A. SELIGMAN, Essays IN TaxaTioNn (10th ed., 1925).

21. James A. Dorn, Introduction—The Principles and Politics of Tax Reform, 5
Caro J. 361, 366 (1985). See also Walter Hettich & Stanley Winer, Blueprints and
Pathways: The Shifting Foundations of Tax Reform, 38 NaT’L Tax J. 423, 432 (1985).

22. As John Witte has said, “Since taxation considered apart from benefits consti-
tutes lost utility, utilitarian-based theories are expressed in terms of sacrifice.” Witte,
supra note 20, at 350. This portion of this Article relies heavily on Witte’s excellent
summary of utilitarian and ability to pay theories, id., and on a similar summary found
in Blum & Kalven, supra note 19, at 455-486.
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to pay tax in an amount such that each loses the same amount of
utility. Thus, if before taxes, A had six utiles and B had two, the
tax would consume the same amount from each, say one utile, leav-
ing A, after-tax, with five utiles and B one. Proportional sacrifice
requires that the after-tax ratio of utility equal the pre-tax ratio.
Under proportional sacrifice, in the above situation the pre-tax ra-
tio of 3:1 would remain the same after taxes. Minimal sacrifice re-
quires that the tax minimize the aggregate amount of sacrifice by
society. Thus, assuming the marginal utility of money declines,
those with more money will always pay more in absolute dollars
than those with less money. Minimum sacrifice theory, followed to
its logical extreme, leads to the leveling of incomes, a result at
odds, as will be shown, with the concept of liberty, many theoreti-
cal concepts of equality, and the popular tradition.

The difficulty, if not impossibility, of making interpersonal com-
parisons of utility creates well-known problems for utilitarian prin-
ciples. For example, even if we agree that the utility of money
declines, we do not know the rate at which it declines. Conse-
quently, it is impossible to determine equal and proportional sacri-
fice. The uncertainty of the rate of decline is immaterial for
minimum sacrifice since any rate of decline requires that those with
larger incomes pay the tax until incomes have equalized.??

Optimal taxation, a recent theory, is also based on utilitarianism,
but in a more complicated way than sacrifice theories. Through a
complex methodology it takes into account the disincentive to
work caused by taxation, and accommodates some welfarist con-
cerns about guaranteed or minimum incomes.?* Through economic

23. No matter what the rate, so long as marginal utility always declines, the loss of
a dollar to a person with more income (say $20,000) will be less than the loss of a
dollar to one with less income ($10,000). While minimum sacrifice avoids the prob-
lem of discerning the precise rate of decline, it does not avoid the problem of defining
the exact nature of utility and then determining its relationship to money.

24. See Witte, supra note 20, at 363-68, for a summary of optimal taxation; see also
Bankman & Griffith, supra note 18, at 1950-65.

The disincentive to work arises from the substitution effect of a tax increase. Any
tax has two conflicting effects: a substitution effect and an income effect. When taxes
rise, a taxpayer will substitute leisure for work because she gets to keep less of her
income than before the tax increase. On the other hand, under the income effect a
taxpayer needs to increase her work when taxes rise to maintain her standard of liv-
ing; without increased work, take-home pay will decrease. It is generally believed
that secondary earners are more subject to the substitution effect—and thus more
likely to have a disincentive to work in the face of taxes—than primary workers. See,
e.g., Edward J. McCaffery, Taxation and the Family: A Fresh Look at Behavioral Gen-
der Biases in the Code, 40 UCLA L. Rev. 983, 1038-39 (1993). To the extent that
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modeling, the theory attempts to determine an ideal tax that will
maximize both tax and welfare.

The faculty theory of taxation holds that taxation should be
based on one’s ability to pay. The exact meaning of the “ability to
pay” concept has varied over its long history.?> In earlier times
when most wealth was held in the form of real or personal prop-
erty, property provided an appropriate measure of the ability to
pay. In an industrialized society, however, income became a more
appropriate measure of ability because wealth was held in intangi-
ble as well as tangible forms. Using income to calculate “ability to
pay,” however, presents several problems.

The first problem concerns the marginal utility of money.
Although most people agree that marginal utility declines, there is
disagreement as to how fast it declines. Differing curves argue for
differing tax rates. For example, a steep decline has been used to
justify a graduated or progressive tax rate rather than a proportion-
ate or flat rate. However, as with the sacrifice theory, the impossi-
bility of determining the exact rate of decline creates the same
problem of uncertainty. Even if the rate of decline were ascertain-
able, there would still be a problem. We would need to know
something about the needs of A and B before we could determine
their ability to pay. If A had a spouse and three children to sup-
port and B had no dependents, then how much greater would be
A’s ability to pay than B’s? Even if A and B both had no depen-
dents, would A’s ability to pay be greater than B’s if A were earn-
ing the maximum per hour that the market will pay given her
abilities but B had the education and skills to earn $200,000 as a
heart surgeon but had chosen a less stressful job that pays only
$50,000 (or chose to work part-time so she could wind surf)? What
if A’s income were earned through her labors, but B’s were all in-
vestment income and she sat and ate bonbons all day?.

people work for non-monetary reasons such as prestige, self-esteem, and interest, a
tax produces no work disincentive.

25. For a history of the theory, see, e.g., SELIGMAN, supra note 20; Alfred G.
Buehler, Ability to Pay, 1 Tax L. Rev. 243 (1946). The first of Adam Smith’s four
maxims of taxation—equality, certainty, administrability, and efficiency—states:

The subjects of every state ought to contribute towards the support of the
government, as nearly as possible, in proportion to their respective abilities;
that is, in proportion to the revenue which they respectively enjoy under the
protection of the state.
2 ApAM SMITH, AN INQUIRY INTO THE NATURE AND CAUSES OF THE WEALTH OF
Nations 825 (R.H. Campbell & A.S. Skinner eds., Liberty Classics, 1981) (1776)
(Book V, Ch. II, Part II).



1996] FAIR INCOME TAX 619

Some theorists believe the best measure of ability to pay is not
income but expenditures or consumption, because basing ability to
pay on income ignores assets beyond income.?® Compare A, who
has $50,000 of accumulated wealth and annually earns and spends
$50,000, with B, who spends $100,000 and owns property worth $1
million which earns $50,000 income. Because basing ability to pay
on income ignores the extra assets that B has, many people advo-
cate a consumption tax. However, if A spends $100,000 (dipping
into all her savings) and B spends only her $50,000 investment in-
come, is A’s ability to pay higher than B’s? Clearly, at a minimum,
ability to pay cannot be determined on a yearly basis.

The current dominant basis of taxation, the comprehensive in-
come tax, avoids many of the difficulties of the previous theories by
adopting a more practical approach. The comprehensive tax is
concerned with two types of equality: vertical and horizontal. Ver-
tical equality (“vertical equity”) is based on the idea of ability to
pay. It holds that those with a greater income should pay a greater
amount of tax. Horizontal equality (“horizontal equity”) says that
those with equal amounts of income should pay equal amounts of
tax. Income is determined under the Haig-Simons all-inclusive
definition of income as the the sum of “the market value of rights
exercised in consumption and . . . the change in the value of the
store of property rights between the beginning and end of the pe-
riod in question.”” A uniform tax rate is then applied to all in-
come regardless of its source. Thus, all income is taxed equally, be
it earned, unearned, in-kind, cash, or—theoretically—imputed in-
come such as that from owner-occupied homes and owner-pro-
vided services. The result of this uniform treatment is, or should
be, horizontal equity.

Of course the equity issue is not resolved so easily because it is
difficult to determine when two taxpayers are in like situations.
Consider, for example, A and B, each earning $50,000. Are they
equal if: (i) A is healthy and B is chronically ill and requires con-
stant expensive medical treatment? (ii) A has three dependents

26. See, e.g., 2 JoHN STUART MILL, PRINCIPLES OF PoLiTicAL EcoNomy 317 (The
Colonial Press 1899)(Bk. V, Ch. II); IrvING FisHER & HerRBERT W. FisHER, CON-
STRUCTIVE INCOME TAXATION (1942); NicHoLAs KALDOR, AN EXPENDITURE TAX
31 (1958). Modern supporters of a consumption tax also advocate it on both ability to
pay grounds and efficiency grounds. See, e.g., William D. Andrews, A Consumption-
Type or Cash Flow Personal Income Tax, 87 Harv. L. Rev. 1113, 1165-77 (1974)
(discussing fairness and efficiency arguments for a consumption-type personal income
tax).

27. Henry SIMONS, PERSONAL INCOME TAXATION 50 (1938).
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and B none? (iii) A’s house burns to the ground? (iv) A earns her
income via personal labor and B receives it as investment income?
(v) B prefers to eat steak and wear designer clothing while A eats
hamburger and shops at a generic brand discount store? Tradition-
ally, the tax code has considered the first three situations unequal
and consequently has allowed deductions for them. Income in the
fourth situation frequently has been treated differently whereas in-
come in the fifth has not. Once the tax code starts making distinc-
tions between equal amounts of income, the requirement that
income from all sources be treated equally becomes meaningless.2®

C. General Theories of Justice

General theories of justice, by virtue of their generality, affect all
aspects of society. Consequently these theories create—in broad
strokes at least—the framework of a just tax system. The vague-
ness of most theories’ tax framework means that often one general
theory can suggest more than one tax system. Ultilitarianism, for
example, as discussed in the prior section, supports the sacrifice
theory of taxation with all its variations and difficulties. Moreover,
utilitarianism also is involved in the ability to pay and optimal tax
theories. This section briefly examines two general theories of jus-
tice and their implications for taxation: Robert Nozick’s liberta-
rian theory, and John Rawls’ maximin or difference principle.

1. Robert Nozick’s Theory

Robert Nozick’s Anarchy, State, and Utopia exemplifies the con-
servative libertarian philosophy which underlies the fiscal exchange
theory of tax.?® Nozick’s theory of justice is procedural, emphasiz-
ing freedom or liberty. His stress on procedure justifies unequal
distributions: An unequal distribution is just if the method which
produces it is just.

Nozick’s premise is a Lockean conception of entitlement, but
with a very important modification. According to Locke, the rights
of the individual precede the state, whose function is to provide
such services as are necessary (such as protection of person and

28. The various theories of taxation described above are based on differing con-
ceptions of fairness. Some emphasize liberty, others equality. Both concepts have
varied meanings which are examined in Part 11, infra.

29. RoBERT Nozick, ANARCHY, STATE, AND Urtoria (1974). See also EPSTEIN,
supra note 19, at 5-6 (private property and personal liberty exist prior to the state and
it is the state’s function to protect them). For another view of property which differ-
entiates between fungible property and property connected to a person’s sense of
identity, see MARGARET JANE RADIN, REINTERPRETING PROPERTY 11-18 (1993).
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property) to enable the individual to flourish. The individual has a
natural right to his body and, as a consequence, has a natural right
to the fruits of his labor and to any property with which he has
commingled his labor. This entitlement is limited by Locke’s pro-
viso that a person may appropriate property only if his appropria-
tion does not disadvantage another. In other words, I may
appropriate some of good X only so long as enough X is left for
others.

In today’s world of scarcity, the proviso not to disadvantage
others would prevent the appropriation of most property. Nozick
avoided this problem of scarcity by modifying the proviso to state
that a person may appropriate X even if no more X is available to
others so long as others can still improve their situations in other
ways.*® “The crucial point,” according to Nozick, “is whether ap-
propriation of an unowned object worsens the situation of
others.”®! In short, Nozick’s interpretation of the Lockean proviso
supports economic efficiency principles or at least wealth enhance-
ment, if not wealth maximization.*?

30. Nozick, supra note 29, at 175. But see JouN L. Mackig, ETHICS: INVENTING
RIGHT AND WRONG 174-78 (1977) (concluding that although there should be laws
governing the ownership of property, there is no “natural” property law); John
Christman, Can Ownership Be Justified By Natural Rights? 15 PHiL. & PuB. AFF. 156,
174-75 (1986) (answering the question posed by the title in the negative).

31. Nozick, supra note 29, at 175. Even if all property is appropriated, Nozick
suggests that the system is legitimate if others are not worse off than they would be in
a state of nature. Id. at 177. Henry Sidgwick stated that private property based on
one’s labors is permissible even though it diminishes another’s opportunities because

this inevitable diminution of opportunities is adequately compensated; . . .
the appropriation by first comers of the ‘spontaneous gifts of nature’ [land]
is not substantially unfair to those who come after, because though they find
the land and its produce appropriated, they are placed in a better position
than they would be in if there had been no appropriation.

Henry Sipowick, THE PrincipLEs OF PoLiticaL Economy 502 (3d ed. 1901).

32. Thus, as Geoffrey Miller states, the Lockean proviso as revised by Nozick re-
sembles the concept of economic efficiency. He restates the proviso as follows:

It is permissible under the law of nature to acquire unowned property by
mixing one’s labor with it, so long as the value of the property that one has
taken in excess of one’s pro rata share is less than or equal to the benefits to
others that flow from the appropriation . . ..

Geoffrey Miller, Comment: Economic Efficiency and The Lockean Proviso, 10 HArv.
J.L. & Pus. PoL’y 401, 410 (1987). Richard Epstein also uses efficiency arguments to
support private property. See, e.g., EPSTEIN supra note 19, at 3-5. There are different
definitions of “efficiency.” Under Pareto efficiency no person can be made better off
without someone else being made worse off. Kaldor-Hicks, or potential Pareto effi-
ciency, states that a transaction is efficient if there are in the aggregate more gains
than losses. Wealth is maximized because the winners could compensate the losers so
that no one would be worse off. While Pareto efficiency requires an actual voluntary
exchange, the Kaldor-Hicks definition does not. The Nozickean version of the Lock-
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The Nozickean theory, based on an entitlement to private prop-
erty as a prerequisite for liberty and human flourishing, mandates
a free-market system. Since the right to property includes the
rights to use, possess, and dispose of the-property,> freedom of
contract is necessary. Under Nozick’s theory the state has a claim
on a person’s goods only in two instances. First, the individual
must pay his share of the expenses of providing a minimal state.
Second, through a principle of rectification, the state may remove
property from an individual who has obtained it improperly—such
as through theft. If a person has rightfully obtained his property,
the state may not appropriate one person’s property to help an-
other—taxation to redistribute wealth, therefore, is blatantly
wrong.34

While Nozick recognizes that the lack of equallty of opportunity
may seem both unfair and unfortunate, he generally opposes
equality of opportunity because it interferes with liberty and legiti-
mate property entitlements:

The major objection to speaking of everyone’s having a right to
various things such as equality of opportunity, life, and so on,
and enforcing this right, is that these “rights” require a substruc-
ture of things and materials and actions; and other people may
have rights and entitlements over these.

Nozick’s system of entitlement argues for taxation at a flat, low
rate. Because of its focus on individual rights, logically this theory
supports a limited view of government, and therefore a minimal
amount of tax.>® Moreover, redistribution is a prohibited tax func-
tion because it contradicts this entitlement theory.

ean Proviso implements Pareto superiority, not Pareto optimality: It may be true that
my appropriation of an object, X, will not make you worse off. Thus, my appropria-
tion is Pareto superior to neither one of us appropriating X. However, my appropna-
tion may not be Pareto optimal (and therefore efficient) since your possession of X
might be more socially useful than mine.

33. See EpSTEIN, supra note 19, at 58-59. See also RADIN, supra note 29, at 121-22,
and infra notes 62-64 and accompanying text.

34. Nozick even went so far as to state that “taxation of earnings from labor i is on
a par with forced labor.” Nozick, supra note 29, at 169. He did comment, however,
that he was unclear as to whether such taxation equaled forced labor or was merely
similar to it. Id. at 169 n.*.

3S. Id. at 238 (emphasis in the original).

36. It is theoretically possible that people who believe in the entitlement theory
also believe in many governmental functions. Cf. EpsTEIN, supra note 19, at 99-100 (a
tax is a taking and therefore subject to the eminent domain clause; legitimacy of tax
therefore rests on “[t]he justifications available for all other forms of taking: police
power, consent, and compensation . . .”). Epstein believes that although a direct cor-
relation between governmental benefits and tax burdens is impossible, a flat tax is
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Nozick recently softened the absolutism of his entitlement the-
ory by suggesting that a limited inheritance tax may be justified.
Such a tax would allow a person to bequeath whatever wealth she
had earned but none of the wealth she had inherited herself.?’
Nozick’s concession in the inheritance area implies a recognition of
the limits of his theory. It also exposes a fundamental weakness:
under his theory, entitlement ultimately rests on the acquisition of
property through labor. Once he admits that entitlements to inher-
ited property may be limited because it is unearned, other types of
non-earned, legitimately-held property are open for redistribution
purposes—such as lottery winnings.

If the legitimacy of redistribution depends on whether income is
earned, the definition of “earned” becomes crucial. For example,
does it depend on the amount of time, effort, quality, or other fac-
tor one puts into work, or is it simply market driven? If earned
income is based on individual criteria such as effort, one must dif-
ferentiate between those criteria and luck. When businessman A
“earns” $100,000 a year and B “earns” only $75,000, is the differ-
ence due to individual merit or luck? Some studies suggest that
very frequently the disparity in income is due to luck.*®

2. Rawls’ Theory of Justice

The touchstone of modern general theories of justice is John
Rawls’ Theory of Justice.® Under his conception of justice as fair-
ness, starting from its “original position” behind a veil of igno-
rance, there are two principles of justice:

a. Each person has an equal claim to a fully adequate scheme
of equal basic rights and liberties, which scheme is compatible
with the same scheme for all; and in this scheme the equal polit-
ical liberties, and only those liberties, are to be guaranteed their
fair value.

better than a progressive one because it minimizes the discrepancy between the two.
Id. at 298. Furthermore, progressive taxation increases the chance of an impermissi-
ble taking. Id. at 299.

37. RoserT Nozick, THE EXAMINED LIFe: PHILOSOPHICAL MEDITATIONS 30-31
(1989). But see EpSTEIN, supra note 19, at 303-05 (progressive transfer taxes are im-
permissible takings); Elliott M. Abramson, Philosophization Against Taxation: Why
Nozick’s Challenge Fails, 23 Ariz. L. Rev. 753 (1981) (general critique of Nozick with
respect to taxation).

38. See Gian Singh Sahota, Theories of Personal Income Distribution: A Survey,
16 J. Econ. Lit. 1, 7-9 (1978) (tracing the development of stochastic theory).

39. RawLs, JUSTICE, supra note 16. For a more recent elaboration in which Rawls
places his theory more overtly in a political context, see RAwLs, LIBERALISM, supra
note 4, at 289-371 (concerning basic liberties and their priority).
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b. Social and economic inequalities are to satisfy two condi-
tions: first, they are to be attached to positions and offices open
to all under conditions of fair equality of opportunity; and sec-
ond, they are to be to the greatest benefit of the least ad-
vantaged members of society [the maximin or difference
principle].4

According to these two principles, Rawls states: “All social pri-
mary goods—Iliberty and opportunity, income and wealth, and the
bases of self-respect—are to be distributed equally unless an une-
qual distribution of any or ail of these goods is to the advantage of
the least favored.”#! The Rawlsean difference principle permits
fairly earned inequality of incomes because aiding the least favored
requires significant, long-term capital accumulation.*? Some capi-
tal accumulation raises the standard of living for current and suc-
ceeding generations, and therefore justifies income inequality to
the extent necessary to bring “about the full realization of just in-
stitutions and the fair value of liberty.”*?

40. RawLs, LIBERALISM, supra note 4, at 5-6. Rawls writes that “the equal basic
liberties in the first principle of justice are specified by a list as follows: freedom of
thought and liberty of conscience; the political liberties and freedom of association, as
well as the freedoms specified by the liberty and integrity of the person; and finally,
the rights and liberties covered by the rule of law.” Id. at 291. Such basic liberties can
be limited or denied only when two liberties conflict, not simply to improve economic
growth and efficiency or to help the least well-off. Id. at 294-95.

The veil of ignorance is a figurative limitation on information whereby parties to a
discourse are allowed to know neither the social position of those whom they repre-
sent, nor the comprehensive doctrine of such persons. Id. at 24-25. The concept has
also been used-—prior to its use by Rawls—to support utilitarianism; for example, be-
cause a person would not know how well-off she would be, she would rationally
choose a system which maximizes total utility, because it maximizes the average
amount of her expected return. Louis Kaplow, A Fundamental Objection to Tax Eq-
uity Norms: A Call for Utilitarianism, 48 NATL Tax J. 497, 502-03 (1995). This, of
course, assumes that people are risk neutral. Kaplow, in defending a utilitarianism
norm against an equitable norm, says that an equitable norm should not hinge on
individual preferences. Id. at 500.

41. RawLs, JUSTICE, supra note 16, at 303.

42. Id. at 285.

43. Id. at 290. Accumulation beyond that, says Rawls, is “more likely to be a
positive hindrance, a meaningless distraction at best if not a temptation to indulgence
and emptiness.” Id. Incomes and wages are fairly earned or “just once a (workably)
competitive price system is properly organized and embedded in a just basic struc-
ture.” Id. at 304.

In his justification of capital accumulation as necessary to general progress for all
society, Rawls is reminiscent of Andrew Carnegic. See, e.g., ANDREW CARNEGIE,
Popular Hllusions About Trusts, 60 CENTURY MAGAZINE 143 (May 1900), reprinted in
THE GoOsPEL OF WEALTH AND OTHER TIMELY Essays 78, 81-83 (Edward C. Kirk-
land ed., 1965).
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Under Rawls’ theory, the role of taxation is to maintain a just
distribution of income in two respects. First, taxation has a non-
revenue raising function: “gradually and continually to correct the
distribution of wealth and to prevent concentrations of power det-
rimental to the fair value of political liberty and fair equality of
opportunity.”#* Since unequal inheritances endanger both political
liberty and equal opportunity, inheritance taxes are appropriate.*
Rawls notes that unequal inheritance of wealth is “no more inher-
ently unjust than the unequal inheritance of intelligence.”*¢ What
is important for both is that any or either inequality meet his differ-
ence principle: the inequality is allowable if it helps the least well-
off and does not encroach upon liberty and opportunity.*’ Inher-
ited wealth must be redistributed because inheritance restricts lib-
erty by creating centers of power that devalue representative
government and restrict opportunity by limiting access to equal ed-
ucation and cultural growth.

The second function of taxation is to raise revenue to pay for
necessary public goods and transfer payments to the least well-off
in a just manner. Rawls has little to say about this function. He
merely suggests that a flat or proportional expenditure tax

may be part of the best tax scheme. . . . [A flat tax] is preferable
to an income tax of any kind at the level of common sense
precepts of justice, since it imposes a levy according to how
much a person takes out of the common store of goods and not
according to how much he contributes (assuming here that in-
come is fairly earned).*®

Rawls’ support of an expenditure tax is flawed because he ig-
nores how a person controls and gets advantages from funds that
he owns but does not consume. In addition to the unfair social and
political power one obtains through ownership of earned wealth,*
a person’s investment decisions may yield more personal gains than

44, RawLs, JUSTICE, supra note 16, at 277. Very little has been written on the
application of Rawls’ theory to tax. Examples include Byrne, supra note 19, at 774-
78, and Charles R. O’Kelley, Jr., Rawls, Justice, and the Income Tax, 16 GA. L. REv. 1
(1981).

45. The exact limits of such a tax are a political issue—not one for a theory of
justice. RAwLS, JUSTICE, supra note 16, at 278. Presumably a gift tax would also be
appropriate.

46. Id.

47. 1d.

48. Id.

49, Ownership of earned wealth poses the same threat to liberty and opportunity
as inherited wealth. See infra notes 86-91 and accompanying text for discussion of the
threats posed by inherited wealth.
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gains for the common good. Rawls assumes that economic growth
(a product of the investments) will further the common good. This
is not necessarily so—the rich can get richer while the poor get
poorer. . '

Finally, although Rawls recognizes that a progressive rate may
be necessary to maintain liberty and opportunity,* he relegates the
issue of the exact character of the progression to the political
arena. However, the rates may have to be so high to accommodate
the minimum welfare of the least well-off that such a tax is totally
impracticable. Unlike Nozick, Rawls thus believes that because a
just tax considers the pre-tax distribution, redistribution is a valid
tax function.

Rawls recognizes that his ideal methods of taxation are applica-
ble only in an ideal world. In an existing world with unjust institu-
tions and conditions, he accepts that even a highly progressive
income tax may be justified.>! Rawls, by his own admission, offers
no advice regarding the most just tax for twentieth century
America because even those who think the system is generally
fair—or the fairest in existence—would admit presumably that
America is not a perfectly just society.

II. American Political Tradition, Distributive Justice, and A
Fair Income Tax

As the survey of theories in Part I indicates, there is no single
principle of distributive justice upon which all theorists agree.
However, common norms of distribution include:

market supply/demand;

requirements of common good (general welfare);
ascription (characteristics such as age, physical condition,
sex, race); and

1. equal lots (per capita);

2. investments or inputs (such as education, capital, time);
3. needs;

4. ability;

5. effort;

6.

7.

8.

50. RawLs, JusTICE, supra note 16, at 278-79.

51. Id. at 279 (“In practice, we must usually choose between several unjust, or
second best, arrangements; and then we look to nonideal theory to find the least un-
just scheme.”). Rawls is not particularly concerned with taxation since it generally is
not involved in issues regarding basic rights and political liberties. See RAwLs, LIBER-
ALISM, supra note 4, at 214,
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9. luck.5?

Different formal theories of justice emphasize different norms.
Rawls, for example, focused on general welfare requirements while
Nozick emphasized investment inputs and personal merit factors,
such as ability. To varying extents the American public accepts all
of these norms as morally just; nevertheless, we do not evaluate all
situations by the same one. For example, distribution according to
need—the classic Marxist criterion>*—occurs in the public sphere
in the form of general welfare programs such as those that help the
poor. Distribution according to effort is a common criterion in the
home and to some extent in school, but not in the market>* A
common distributive norm in the market is supply and demand: A
person “deserves” to get the market price—that price another is
willing to pay for.the proffered good or service.>> Even ascriptive
criteria such as race, age, and gender, that are generally invalid,
have validity in limited situations such as in social security or other
age-based retirement programs.>¢

52. See, e.g., HOCHSCHILD, supra note 17, at 47-82 (analyzing six “norms of distrib-
utive justice”); SCHER, supra note 15, at 6-7 (listing fifteen “desert bases”); Morton
Deutsch, Equity, Equality, and Need: What Determines Which Value Will Be Used as
the Basis of Distributive Justice?, 31 J. Soc. Issugs 137, 139 (1975) (listing eleven “key
values” which underlie distributive justice). Ronald Dworkin supports an equality of
resources, not general welfare. See generally Ronald Dworkin, What Is Equality? Part
3: The Place of Liberty, 73 Iowa L. Rev. 1 (1987).

53. Walzer rightly notes that the first part of the Marxist credo—“from each ac-
cording to his ability”—is also a distributive principle which at times conflicts with the
second half of his credo of distributing according to needs. WALZER, supra note 4, at
25.

54. See, e.g., KEITH JosepH & JONATHAN SumptioN, EquaLrity 71-72 (1979).
They state that rewarding the effort of the producer occurs at the “direct expense of
the consumer, and since the consumer’s money is the product of his own work, the
rewards of his effort are correspondingly reduced.” Therefore, distribution by effort
in the market can occur only if one part of the population subsidizes the other.

55. Walzer, however, states that to conceive of price as “desert” because it reflects
the value of the goods or services to others “is to misunderstand the meaning of de-
sert. Unless there are standards of worth independent of what people want (and are
willing to buy) . . . there can be no deservingness at all. We would never know what a
person deserved until we saw what he had gotten.” WALZER, supra note 4, at 108.

Walzer, nevertheless, accepts the faimess of market distribution as long as it is lim-
ited to the commercial sphere only: “The morality of the bazaar belongs in the ba-
zaar. The market is a zone of the city, not the whole of the city.” Id. at 109. Cf.
Heather Milne, Desert, Effort and Equality, 3 J. App. PHIL. 235 (1986). There is a
difference, Milne says, between merit and desert. One may merit something based on
natural ability or attributes but “a person cannot be deserving of praise or reward
without trying.” Id. at 240.

56. Race- and gender-based affirmative action programs raise the issue of whether
race and gender are ever valid criteria or whether the law always must be color- and
sex-blind. Critical Race Theory in fact states that race does and should matter in all
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Distribution criteria generally fit within one of two basic princi-
ples: the principle of equality or the principle of differentiation.
The criteria of equal lots and needs, for example, fit the former and
the criteria of ability and effort fit the latter. In general, distribu-
tions based on equality will contradict distributions based on differ-
entiation that stress liberty. The two, however, can produce the
same result if the method of differentiation (investment, for exam-
ple) is based on a factor held equally by all.

Commentators have noted that people generally use the princi-
ple of equality in their family lives, but they use the principle of
differentiation in the economic sphere.’’ Therefore, for example,
the uneven distribution of an inheritance between siblings seems
unjust, whereas an unequal distribution based on earnings does
not. Even within the economic sphere, however, we do not use
only a principle of differentiation. For example, people’s judg-
ments will differ about a distribution of $50,000 income to A and
$1 million to B according to whether the income is the result of
personal labor, a gift, a passive investment, or luck. Even within
one sphere we often evaluate an allocation of goods according to
several criteria of a particular principle.®® Some factors, such as
investment, ability, and effort, carry more weight than others.
Americans frequently concentrate on desert norms (broadly de-
fined as contribution—Dbe it ability, effort, or performance) as well
as on need and strict equality.*

We use this mixture of principles and criteria (and in which situa-
tions) because they are connected to the twin foundations of our
nation, equality and liberty,® which in turn are connected to our

aspects of the law. Barbara Flagg, “Was Blind, But Now I See”: White Race Con-
sciousness and the Requirement of Discriminatory Intent, 91 MicH. L. REv. 953, 955-
56 (1993). For a survey of Critical Race Theory articles, see Richard Delgado & Jean
Stefancic, Critical Race Theory: An Annotated Bibliography, 79 Va. L. Rev. 461
(1993).

57. HocHsCHILD, supra note 17, at 47-48.

S8. See, e.g., id. at 106-11. Beliefs about justice thus are “pluralistic” in the strong
sense that more than one criterion is used in a single situation as well as in the weaker
sense of there being one different principle for each different domain. See David
Miller, Distributive Justice: What the People Think, 102 EtHics 555, 558-59 (1992).

59. See Miller, supra note 58, at 569.

60. Alexis de Tocqueville, early in our history, declared equality to be our “princi-
ple [sic] passion,” 2 ALexis DE TOCQUEVILLE, DEMOCRACY IN AMERICA 504
(George Lawrence trans., Doubleday, 1969) (1835), quoted in William Kiristol, Lib-
erty, Equality, Honor, in LIBERTY AND EQuUALITY 125, 136 (Ellen Frankel Paul et al.
eds., 1985), but others see liberty as the dominant force. While some see the two
principles as compatible, others view them as in conflict. See, e.g., Werner J. Dan-
nhauser, Democracy in America, in LIBERTY AND EQuUALITY 141, 156-57 (Ellen Fran-
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sense of morality, which I have labeled moral economic individual-
ism. This Part examines distributive justice in the context of the
American political experience. First it surveys various concepts of
liberty and equality. Next it describes our tradition of moral eco-
nomic individualism which gives special force to conceptions of lib-
erty and equality.

A. Liberty

The Declaration of Independence proclaims that we have an
“unalienable” right to liberty. Although liberty has many mean-
ings, the most common, traditional meaning in America is freedom
from coercion.®! Liberty in this popular sense is a negative liberty
because it means freedom from intentional restraints (or coercion)
by others—exemplified by our constitutional rights to freedom of
speech and assembly, and protection against warrantless searches.

Negative liberty is inextricably connected to private property,
the free market, and principles of economic efficiency. Because
negative liberty requires that a person be able to use his body, and
by extension that property over which he gains control, free from
the constraints of others, it requires a system of private property
which assigns complete (or almost complete) ownership to individ-
uals. Without such individual ownership, a person’s use and enjoy-
ment of property would be contingent on another’s will.5
Moreover, private property is the most efficient way of assuring the
fullest development of the self—the goal of liberty—because the
individual can best determine his own interests.

kel Paul et al. eds., 1985). The confusion as to how these principles relate to one
another stems from the fact that each principle has many different conceptions.

61. See, e.g., RM. Hare, Liberty and Equality: How Politics Masquerades as Phi-
losophy, in LiBERTY AND EqQuaLITY 1, 1 (Ellen Frankel Paul et al. eds., 1985). Isaiah
Berlin states that there are over 200 conceptions of liberty, but he deals only with the
two most used: positive and negative liberty or freedom. Isaian BERLIN, Two Con-
cepts of Liberty, in Four Essays oN LiBerTy 118, 121 (1969). The dominance of
negative liberty has recently been critically scrutinized in the legal field. See, e.g.,
Susan Bandes, The Negative Constitution: A Critique, 88 MicH. L. Rev. 2271, 2342
(1990) (critiquing “conventional wisdom” of a constitution based on negative liberty
as being based on “questionable” and “anachronistic” assumptions).

62. See, e.g., Jan Narveson, Equality vs. Liberty: Advantage, Liberty, in LIBERTY
AND EqQuALITY 33, 55-56 (Ellen Frankel Paul et al. eds., 1985). But see RADIN, supra
note 29, at 53-55 (certain property is so personal that it should be treated differently
from fungible property, which is property with which the individual has a less per-
sonal involvement).

The right to private property also has a moral basis that emanates from the Protes-
tant Ethic tradition. See infra notes 84-87 and accompanying text.
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Private property and the liberty to pursue one’s own interest also
increases others’ ability to flourish. When individuals pursue their
self-interest, they stimulate economic development, causing the
proverbial pie to grow (the expanding pie theory), giving everyone
a bigger slice. Thus, according to this view of liberty, the free mar-
ket system is not only the best system to maximize liberty, but it is
the most efficient way to maximize benefits.®®> Despite recent sta-
tistics that undermine the expanding pie theory, libertarians still
can justify a free- market, private property system on the grounds
of wealth maximization: Since winners’ gains exceed the losers’
losses (and the winners could hypothetically compensate the
losers), society remains better off.64

Negative liberty conflicts with most meanings of equality. For
example, allowing individuals with varying degrees of talent, skills,
needs, desires, and effort to pursue their self-interests inevitably
will create inequalities of wealth, income, and satisfaction. Never-
theless, negative liberty is founded on a type of equality—equality
of respect or concern for each individual’s right to liberty. Equality
of respect supports political equality—each individual has equal
rights to negative liberty vis-a-vis the government and other indi-
viduals. This political equality is contained in many of our consti-
tutional rights such as the right to vote, to speak freely, and to
travel.

Liberty also has a positive aspect which leads more directly to-
wards equality. Positive liberty is a freedom

to be [one’s] own master, . . . to be the instrument of [one’s]
