
Fordham Law Review Fordham Law Review 

Volume 54 Issue 1 Article 1 

1985 

Introductory Remarks Introductory Remarks 

Paul A. Batista 

Follow this and additional works at: https://ir.lawnet.fordham.edu/flr 

 Part of the Law Commons 

Recommended Citation Recommended Citation 
Paul A. Batista, Introductory Remarks, 54 Fordham L. Rev. 1 (1985). 
Available at: https://ir.lawnet.fordham.edu/flr/vol54/iss1/1 

This Article is brought to you for free and open access by FLASH: The Fordham Law Archive of Scholarship and 
History. It has been accepted for inclusion in Fordham Law Review by an authorized editor of FLASH: The Fordham 
Law Archive of Scholarship and History. For more information, please contact tmelnick@law.fordham.edu. 

https://ir.lawnet.fordham.edu/flr
https://ir.lawnet.fordham.edu/flr/vol54
https://ir.lawnet.fordham.edu/flr/vol54/iss1
https://ir.lawnet.fordham.edu/flr/vol54/iss1/1
https://ir.lawnet.fordham.edu/flr?utm_source=ir.lawnet.fordham.edu%2Fflr%2Fvol54%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/578?utm_source=ir.lawnet.fordham.edu%2Fflr%2Fvol54%2Fiss1%2F1&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:tmelnick@law.fordham.edu


FORDHAM
LAW REVIEW

1985-1986

VOLUME LIV

© 1985 and 1986 by Fordham Law Review





FORDHAM LAW REVIEW

VOLUME LIV OCTOBER 1985 NUMBER 1

CONTENTS

SYMPOSIUM

AMENDED RULE 11 OF THE FEDERAL RULES OF CIVIL
PROCEDURE: HOW GO THE BEST LAID PLANS?

INTRODUCTORY REMARKS ..................... Paul A. Batista I
THE HISTORY AND PURPOSES OF

RULE 11 ..................... Remarks of Robert L. Carter 4
Remarks of John F Cannon 10

THE ACTUAL OPERATION OF
AMENDED RULE 11 .......... Remarks of A. Simon Chrein 13

Remarks of Kevin Thomas Duffy 20
A PRACTITIONER'S COMMENTARY

ON THE ACTUAL USE OF

AMENDED RULE 11 ........... Remarks of Melvyn L Weiss 23
RESPONSE TO A PRACTITIONER'S

COMMENTARY ON THE

ACTUAL USE OF
AMENDED RULE 11 ...... Remarks of Kevin Thomas Duffy 28

Remarks of Charles Sifton 29
Remarks of Naomi Reice Buchwald 32

ARTICLE

THE PAROL EVIDENCE RULE AND IMPLIED TERMS:
THE SOUNDS OF SILENCE ............. Helen Hadiyannakis 35

NOTES

THE GREYING OF AMERICAN TRADEMARKS: THE GENUINE
GOODS EXCLUSION ACT AND THE INCONGRUITY OF
CUSTOMS REGULATION 19 C.F.R. § 133.21 ................. 83

JUDICIAL REVIEW OF OSHA STANDARDS: THE EFFECT OF THE
RIGHT TO PRE-ENFORCEMENT REVIEW OF OSHA
STANDARDS ON SUBSEQUENT CHALLENGES ................ 117

LIMITED PARTNERSHIP INTERESTS AS SECURITIES UNDER

REVISED ARTICLE 8 OF THE UNIFORM COMMERCIAL
C O D E ..................................................... 125





FORDHAM LAW REVIEW

VOLUME LIV NOVEMBER 1985 NUMBER 2

CONTENTS

ARTICLES

NATIONAL LEAGUE OF CITIES AGAIN-
R.I.P. OR A GHOST THAT
STILL WALKS? . . . . . . . . . . . . . . . . . . . . . . . . . . . Bernard Schwartz 141

MULTI-TORT CASES: CAUSE FOR MORE

DARKNESS ON THE SUBJECT, OR A

NEW ROLE FOR FEDERAL
COMMON LAW9 . . . . . . . . . . . . . . . . . . . . . . . . Georgene M. Vairo 167

NOTES

AN EMPLOYER'S IMPLIED CAUSE OF ACTION FOR RESTITUTION

UNDER SECTION 403 OF ERISA ........................... 225
PREEMPTION OF ANTICOMPETITIVE STATE STATUTES BY SECTION

1 OF THE SHERMAN ACT: IS AN AGREEMENT REQUIRED?. 247
HIRING PREFERENCE ACTS: HAS THE SUPREME COURT REN-

DERED THEM VIOLATIONS OF THE PRIVILEGES AND IMMUNI-

TIES CLAUSE? . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . 271
GENERAL PARTNERSHIP INTERESTS AS SECURITIES UNDER THE

FEDERAL SECURITIES LAWS: SUBSTANCE OVER FORM ..... 303





FORDHAM LAW REVIEW

VOLUME LIV DECEMBER 1985 NUMBER 3

CONTENTS

ARTICLES

EQUAL EMPLOYMENT AND THIRD PARTY
PRIVACY INTERESTS: AN ANALYTICAL
FRAMEWORK FOR RECONCILING
COMPETING RIGHTS .................. Deborah A. Calloway 327

VERTICAL PRICE-FIXING AND THE CONTRACT
CONUNDRUM: BEYOND MONSANTO ......... David F. Shores 377

INDIGENTS IN THE FEDERAL COURTS: THE IN
FORMA PAUPERIS STATUTE-EQUALITY
AND FRIVOLITY ...................... Stephen M. Feldman 413

NOTE

COMPUTER BULLETIN BOARD OPERATOR LIABILITY FOR USER
M ISUSE .................................................... 439





FORDHAM LAW REVIEW

VOLUME LIV MARCH 1986 NUMBER 4

CONTENTS

DEDICATION

A DEDICATION TO JOSEPH R. CROWLEY ....................... 455

ARTICLES

MONEY-LAUNDERING AND NARCOTICS
PROSECUTION ....................... Abraham Abramovsky 471

CONTRACT LAW AND THE AUSTRIAN SCHOOL OF
ECONOMICS ......................... Christopher T Wonnell 507

NOTES

PUBLIC FORUM ANALYSIS AFTER PERRY EDUCATION ASSOCIATION
V PERRY LOCAL EDUCATORS' ASSOCIATION-A CONCEPTUAL
APPROACH TO CLAIMS OF FIRST AMENDMENT ACCESS TO
PUBLICLY OWNED PROPERTY ............................. 545

BUSINESS NECESSITY IN TITLE VIII: IMPORTING AN EMPLOY-
MENT DISCRIMINATION DOCTRINE INTO THE FAIR HOUSING
A CT ....................................................... 563

INCLUDING LIMITED PARTNERS IN THE DIVERSITY JURISDICTION
A NALYSIS ................................................. 607

SENDING NOTICE TO POTENTIAL PLAINTIFFS IN CLASS ACTIONS
UNDER THE AGE DISCRIMINATION IN EMPLOYMENT ACT:
THE TRIAL COURT'S ROLE ................................ 631





FORDHAM LAW REVIEW

VOLUME LIV APRIL 1986 NUMBER 5

CONTENTS

ARTICLES

FEAR OF FLYING-THE FUGITIVE'S

FLEETING RIGHT TO A

FEDERAL APPEAL .................... James M. Grippando 661
MATERNITY LEAVE: TAKING SEX

DIFFERENCES INTO ACCOUNT .............. Nancy E. Dowd 699

COMMENT

TEXACO INC v PENNZOIL Co.: SOME THOUGHTS ON THE

LIMITS OF FEDERAL COURT POWER OVER STATE COURT

PROCEEDINGS ............................................. 767

NOTES

TARGET CORPORATION DISCLOSURE OF SOFT INFORMATION IN

TENDER OFFER CONTESTS ................................. 825
THE AVAILABILITY OF ANTITRUST TREBLE DAMAGES FOR

COMMODITIES MARKET MANIPULATION ................... 853
CRIMINAL RESTITUTION OBLIGATIONS AS DEBTS UNDER THE

BANKRUPTCY CODE ....................................... 869
STATE REGULATION OF TENDER OFFERS: LEGISLATING WITHIN

THE CONSTITUTIONAL FRAMEWORK ....................... 885
LETTER OF CREDIT LITIGATION-BANK LIABILITY FOR PUNITIVE

D AMAGES ................................................. 905
FIFTH AMENDMENT PRIVILEGE AND COMPELLED PRODUCTION

OF CORPORATE PAPERS AFTER FISHER AND DOE ........... 935
LIFESAVING MEDICAL TREATMENT FOR THE NONVIABLE

FETUS: LIMITATIONS ON STATE AUTHORITY UNDER ROE
v. W ADE ................................................... 961

ANONYMOUS JURIES ........................................... 981
PATENT CONTEMPT PROCEEDINGS AFTER KSM: HAS THE

FEDERAL CIRCUIT INFRINGED PATENTEES' RIGHTS? . . . . . . . 1005





FORDHAM LAW REVIEW

VOLUME LIV MAY 1986 NUMBER 6

CONTENTS

ARTICLE

ELECTRONIC BANKING AND ITS EFFECTS ON

INTERSTATE BRANCHING RESTRICTIONS-

AN ANALYTIC APPROACH ................ Carl Felsenfeld 1019

NOTES

PRIOR CONVICTIONS OFFERED FOR IMPEACHMENT IN CIVIL

TRIALS: THE INTERACTION OF FEDERAL RULES OF
EVIDENCE 609(a) AND 403 ................................. 1063

RELEASE PENDING APPEAL: A NARROW DEFINITION OF

"SUBSTANTIAL QUESTION" UNDER THE BAIL REFORM ACT

OF 1984 ................................................... 1081
CUSTOMER SOPHISTICATION AND A PLAINTIFF'S DUTY OF DUE

DILIGENCE: A PROPOSED FRAMEWORK FOR CHURNING

ACTIONS IN NONDISCRETIONARY ACCOUNTS UNDER SEC
R ULE lOb-5 ............................................... 1101

CONSIDERATION FOR EMPLOYEE NONCOMPETITION COVENANTS

IN EMPLOYMENTS AT WILL ................................ 1123
PRIVATE PROSECUTORS IN CRIMINAL CONTEMPT ACTIONS

UNDER RULE 42(b) OF THE FEDERAL RULES OF CRIMINAL

PROCEDURE ............................................... 1141
FORFEITURE OF ATTORNEYS' FEES UNDER RICO AND CCE .... 1171
RULE 40) OF THE FEDERAL RULES OF CIVIL PROCEDURE AND

THE FORTHWITH SERVICE REQUIREMENT OF THE SUITS IN

ADMIRALTY ACT .......................................... 1195
THE EFFECT OF VIOLATIONS OF THE INTERSTATE AGREEMENT

ON DETAINERS ON SUBJECT MATTER JURISDICTION ........ 1209





SYMPOSIUM

AMENDED RULE 11 OF THE FEDERAL
RULES OF CIVIL PROCEDURE: HOW

GO THE BEST LAID PLANS?

On April24, 1985, the Association of the Bar of the City of New York
sponsored a Symposium addressing the use and impact of the amended
version of Rule 11 of the Federal Rules of Civil Procedure. What fol-
lows is a transcript of those proceedings.

INTRODUCTORY REMARKS

PAUL A. BA TISTA *

Tonight's panel on Rule 11 presents what we at the Association believe
to be one of the most sensitive issues confronting lawyers today: the use
of sanctions, particularly monetary sanctions, against lawyers for abuse
of the litigation process.

This has become an acutely controversial issue since August of 1983
when, after years of sharp debate, the Supreme Court adopted the
amendments to Rule 11 of the Federal Rules of Civil Procedure under
which we now live. There is no mystery on what the Rule now says.
There is also no mystery on what the Supreme Court intended the
amended Rule to achieve. The message in fact is clear and explicit.
Amended Rule 11 is designed to encourage federal judges and magis-
trates to impose financial penalties on lawyers with greater frequency for
violation of the certification requirements of the amended Rule. Under
Rule 11, a lawyer is required to sign all pleadings and motions and, to
quote the language of the Rule itself, the signature is a certificate of the
lawyer that "the pleading or motion is well grounded in fact and is war-
ranted by existing law, or a good faith argument for the extension, modi-
fication or reversal of existing law, and that it has not been introduced for
any improper purpose such as to harrass, or to cause unnecessary delay,
or needless increase in the cost of litigation."

When the Rule amendments were proposed more than three years ago
by the United States Judicial Conference, a group that consists primarily
of senior federal judges, the amendments were met with a great deal of
debate. Most of the organized bar associations expressed concern about
the usefulness of the proposed amendments, the standards that would be
applied under the proposed amendments, and the impact that the
changes would have on the litigation process. There was concern, for

* B.A., Bowdoin College, 1970 J.D., Cornell University, 1974. Mr. Batista prac-
tices law in New York City.
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example, that the amendments to the rules would generate what is
known as "satellite litigation" in which lawyers battle with one another
over their conduct, as opposed to the merits of the actual litigation.

Despite the widespread opposition to the amendments by the organ-
ized bar, they were implemented intact by the Supreme Court. That may
have had something to do with the fact that the proposed amendments
received unusual public exposure, particularly in the media, and ap-
proval. The New York Times, for example, editorially endorsed the con-
cept of increased sanctions on lawyers and also the idea of tightening the
standards under which the litigation process is conducted.

And, in fact, the amendments are intended to be stringent standards,
as the Advisory Committee notes accompanying the adoption of the
amendments show. They are not, however, self-defining standards and
they do not reflect any bright line guidance. In fact, I think it is fair to
say that we as lawyers stepped into a mysterious and somewhat intimi-
dating new world in August of 1983.

What do the new standards in fact mean? How should they be ap-
plied? In what kinds of cases? For what kinds of conduct? And what
would the arguments be in favor of or in opposition to such motions?
Our purpose tonight is to shed some light on these dark places. We now
have almost two years of experience with life under these rules. But I
think it is fair to say that there is a general lack of information on how
amended Rule 11 in fact is operating in the federal courts.

We have an opportunity tonight to learn some of the answers to those
questions from the people who make the decisions. Our panelists tonight
are Magistrate A. Simon Chrein of the Eastern District of New York;
John F. Cannon, a partner at Sullivan & Cromwell and the Chairman of
the Lectures and Continuing Education Committee of the Association;
Judge Robert L. Carter of the Southern District of New York; Judge
Charles Sifton of the Eastern District of New York; Judge Kevin
Thomas Duffy of the Southern District of New York; Magistrate Naomi
Reice Buchwald of the Southern District of New York; and Melvyn I.
Weiss, a senior partner in one of the nation's premier class action law
firms.

A word about the structure of tonight's program. We have in effect
three keynote speakers. We have asked Judge Carter to speak for a few
minutes on the purpose and intent of amended Rule 11. We have asked
that John Cannon, when Judge Carter has concluded, respond to the
comments made by Judge Carter by providing his own commentary on
the purpose and scope of the rules. That presentation will be followed by
Magistrate Chrein's comments on the actual operation of Amended Rule
11. We think that Magistate Chrein is-as are all of the other panel-
ists-in a unique position to tell us what if anything is actually happen-
ing with the amended rules and if they have made any difference at all in
the actual conduct of the litigation process.

Following Magistrate Chrein we will have Judge Duffy respond to
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Magistrate Chrein's description of the operation of the rule with his own
views. Our final keynote speaker will be Mel Weiss. We have asked Mel
to provide a practitioner's commentary on the actual use of the rules and
we have asked Judge Sifton and Magistrate Buchwald to respond to Mel
Weiss' comments.
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