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THE ORDER OF THE COIF ANNUAL
LECTURE

THE CONSTITUTION OF THE PROCEDURAL
REPUBLIC: LIBERAL RIGHTS AND CIVIC
VIRTUES

Michael J. Sandel*

ROFESSOR FLEMING: Good evening. I'm Professor Jim

Fleming. On behalf of Dean John Feerick, along with Associate
Dean Mike Martin and Professor Dan Capra, who are President and
Secretary-Treasurer of the Fordham Chapter of The Order of the Coif,
I would like to welcome you to The Order of the Coif Annual
Lecture.

Our speaker is Michael J. Sandel, Professor of Government at
Harvard University. His lecture is entitled “The Constitution of the
Procedural Republic: Liberal Rights and Civic Virtues.”

Let me say a few words about The Order of the Coif Annual Lec-
ture Series. The Order of the Coif is an honorary scholastic society.
Pursuant to its historic purpose of promoting excellence in legal schol-
arship, it sponsors a national lecture series designed to afford member
schools additional opportunities to present lectures by outstanding
speakers. The goals of the program are to encourage legal scholar-
ship, to advance the body of legal knowledge, and to promote signifi-
cant dialogue upon legal issues among scholars, members of the bench
and bar, and law students. The brochure for this lecture contains a
statement about the purposes of both The Order and the Annual Lec-
ture Series.

Fordham University School of Law was awarded a chapter in The
Order of the Coif in 1994, and it is pleased to present The Order of
the Coif Annual Lecture by Professor Michael Sandel.

It is a privilege and a pleasure for me to introduce Professor Sandel.
He is widely regarded as one of America’s most important and pro-
vocative political and constitutional theorists and as a leading figure in
the revival, or reinvigoration, of the civic republican strand of our
political and constitutional tradition.

Professor Sandel is the author, most recently, of Democracy’s Dis-
content: America in Search of a Public Philosophy, which has already

* This lecture draws upon my book Democracy’s Discontent: America in Search
of a Public Philosophy (1996). I would like to thank The Order of the Coif for spon-
soring the lecture, and Dean John Feerick and the faculty of the Fordham University
School of Law for their warm hospitality and probing questions. I am especially
grateful to Professor James E. Fleming for his skillful arrangements and for leading
the stimulating discussion that preceded and followed the lecture.

1
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been highly acclaimed as a major work in countless reviews that span
the political and constitutional spectrum. His earlier book, Liberalism
and the Limits of Justice, is one of the most influential critiques of
rights-based liberal theories associated with John Rawls and Ronald
Dworkin. He is also a public philosopher of sorts, who regularly com-
ments on American political and constitutional issues as a contribut-
ing columnist to the New Republic.

Finally, Professor Sandel is known as an outstanding speaker, typi-
cally drawing some 800 students in his undergraduate course at
Harvard entitled “Justice.” While I was a law student, I had the honor
of serving as a teaching fellow in that great course and benefitted im-
measurably from that experience.

Now, I give you Michael Sandel.

PROFESSOR SANDEL: Thank you very much for those very gen-
erous words of introduction from my friend, Professor Jim Fleming,
and thank you all for having me. It’s an honor to be here and an
honor to speak under the auspices of The Order of the Coif.

My subject today is “The Constitution of the Procedural Republic.”
What I mean by the “procedural republic” is a certain way of thinking
about politics and law. It describes a public philosophy—a vision of
citizenship and freedom that is embodied in our legal and political
practices.

What I'd like to argue is that the procedural republic is animated by
a powerful and attractive vision of citizenship and freedom; and yet, it
is flawed. Despite the attraction of the public philosophy of proce-
dural liberalism, it gives up too much. It gives up on an older, more
demanding understanding of citizenship and freedom connected with
a rival tradition of political thought, a competing public philosophy.
That competing public philosophy might be described as the civic, or
the republican, tradition.

]I. LiBERAL AND REPUBLICAN FREEDOM

Let me begin, before turning to our present political and constitu-
tional circumstance, by saying something about these two traditions of
thought and of practice. Let me first describe the public philosophy
that informs contemporary political and constitutional discourse: the
public philosophy of procedural liberalism. Why is it attractive, and
why has it come to be the predominant public philosophy of our day?

According to procedural liberalism, to be free is to have the right to
pursue my own values, intergsts, and ends, my own vision of the good
life, whatever it may be, so long as I respect other people’s right to do
the same. According to the public philosophy of procedural liber-
alism, government shouldn’t try to form in its citizens any particular
purposes or ends, any particular virtues. Instead, government should
be neutral among competing moral and religious outlooks.
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Procedural liberalism worries about the danger of coercion; it wor-
ries about the danger of imposing on people values they may not
share. That is why it insists that the Constitution must defend a
framework of rights that is neutral among ends, neutral among the
competing moral and religious convictions its citizens espouse.

The appeal of procedural liberalism is clear. We live, after all, in a
pluralistic society. We know that people disagree on a great many
moral and religious questions. So isn’t it reasonable to try to bracket
or set aside those moral and religious disagreements, those competing
visions of the good life, when designing the basic structure of rights
and duties that are enforced by law?

What is the rival picture? What is the more demanding notion of
citizenship and freedom that procedural liberalism rejects? According
to the civic—or republican—tradition, to be free isn’t just to choose
one’s own ends or values or conception of the good life. To be free,
according to the republican tradition, is to participate in self-rule, to
share in self-government.

How is this conception opposed to procedural liberalism? In the
following way: the republican tradition says that to share in self-rule,
to participate in shaping the forces that govern the collective destiny,
requires certain qualities of character, certain habits and dispositions.
It requires that citizens possess or come to acquire certain civic vir-
tues. What civic virtues? Adherents of the republican tradition have
advocated a wide range of civic virtues, but among them, typically, are
a knowledge of public affairs and a capacity to deliberate about the
common good. The republican tradition emphasizes that this isn’t the
kind of skill that can be learned from books or lectures. It is the kind
of skill that requires a certain moral disposition—a sense of belonging,
a sense of identification with the community whose fate is at stake.
The civic virtues typically include a sense of belonging that orients
people away from sole concern with their individual interests toward
the common good.

It may now be clear how there can arise a tension between these
two understandings of freedom. For on the republican conception of
freedom as sharing in self-rule, it is not enough to show up at the polls
and express my preference once every four years or two years. On the
republic conception, civic education matters because everyone has a
stake in the moral and civic character of citizens. But that means that
government can’t be neutral; it means that politics and law can’t be
neutral with respect to the moral and civic character of its citizens.

The republican tradition accords to politics and to law a formative
project. The formative project consists in worrying about the condi-
tions of life—of social and cultural and political and economic life—
that shape the virtues, the habits, and dispositions of citizens.

Once politics is accorded, as the republican tradition assigns it, a
formative role, then it is possible to see why procedural liberals worry.
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It is precisely the formative project that liberals see as containing the
danger of coercion. That is partly what animates the liberal resolve to
bracket morality and religion and character formation and virtue talk
in politics.

I've described two public philosophies, two pictures of what it
means to be a free citizen. But how do they bear on our actual polit-
ical and constitutional life, and how does the embrace of procedural
liberalism amount to a certain deflation of American ideals? How
does it constitute a giving up on the aspiration to republican freedom?

I'd like to try to answer these questions by looking at some exam-
ples drawn from the American political and constitutional experience.
What I’d like to suggest is that both of these public philosophies, both
understandings of citizenship, have been present throughout the
American political and constitutional tradition, but in shifting mea-
sure and relative importance.

Roughly speaking, republican understandings predominated earlier
in the history of the Republic, from the time of the founding, through
much of the 19th century, and into the early years of the 20th century;
while the liberal procedural public philosophy, though present from
the start, was at first a minor voice. It did not become predominant
until the 20th century, especially in the decades since World War II.

I would like to suggest that the procedural understanding of free-
dom has gradually eclipsed the civic one; I would like also to show
that the eclipse of the civic by the procedural understanding repre-
sents a loss—a loss of something indispensable to the project of self-
government.

II. PROCEDURAL LIBERALISM IN CONSTITUTIONAL Law

Consider some examples drawn from constitutional law. The Bill of
Rights, which goes back almost to the founding, provides for the rights
to freedom of speech and religious liberty. What’s interesting, though,
is that the interpretation of the rights to free speech and religious lib-
erty, and more recently the interpretation of the right to liberty that
has come to include the right to privacy, are products of recent de-
cades. In fact, you can identify a moment that illustrates the shift
from the civic to the republican understanding of citizenship if you
consider the time when the Supreme Court changed its mind within
three years, between 1940 and 1943, in the flag salute cases.

Minersville School District v. Gobitis! involved two children of Jeho-
vah’s Witnesses who were expelled from public school for refusing to
salute the flag. The parents claimed the flag salute violated their reli-
gious beliefs. In an opinion by Justice Frankfurter, the Supreme
Court upheld the flag salute. Frankfurter invoked the republican tra-
dition, the formative project. He held that states can require the flag

1. 310 U.S. 586 (1940).
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salute in order to inculcate in young citizens “the binding tie of cohe-
sive sentiment” on which liberty depends.? This was Frankfurter’s
phrase, a phrase that affirms the formative ambition of the republican
tradition.

Three years later, the Supreme Court heard another flag salute
case, West Virginia State Board of Education v. Barnerte,? and this time
they struck it down. In doing so—and now it was Justice Jackson who
wrote for the Court—they struck it down in the name of freedom, but
in the name of a different conception of freedom. They didn’t an-
nounce their shift from a formative to a procedural understanding of
freedom. But in retrospect, the shift can clearly be seen.

According to Jackson’s opinion, liberty depends not on cultivating
virtue, but rather on identifying certain rights and placing them be-
yond the reach of majorities. Government can’t impose on its citizens
any particular conception of the good life. He puts it as follows: “If
there is any fixed star in our constitutional constellation, it is that no
official, high or petty, can prescribe what shall be orthodox in politics,
nationalism, religion, or other matters of opinion . . ..”* Whenever a
judge talks about a “fixed star” or a “fixed point,” suspect that he or
she is innovating. Jackson was innovating; in fact, his opinion in Bar-
nette was a decisive departure. Not only was he overturning an opin-
ion about flag salutes; he was announcing a new conception of liberty,
a conception characteristic of the procedural republic: the idea that
freedom consists in having certain rights that are beyond the reach of
the majority, that it is the role of courts to enforce them, and that
courts should interpret those rights according to the ideal of neutral-
ity, an ideal that says no government or state or school board may
impose any particular virtues or vision of the good life.

After World War 11, shortly after the flag salute cases, in other areas
of constitutional law, the Supreme Court began to take up its now-
familiar role of protecting individual rights against majorities, against
government infringement, in the name of being neutral toward com-
peting conceptions of the good life.

In 1947, for the first time, the Supreme Court declared that govern-
ment must be neutral toward religion.> In subsequent decades it de-
fended this idea of neutrality toward religion in the name of the idea
of choosing our religious beliefs for ourselves. Justice Stevens, in a
1985 case, gave articulate expression to the idea of freedom that ani-
mates the procedural republic when he said that “religious beliefs
worthy of respect are the product of free and voluntary choice by the
faithful.”® Here you have the idea of rights in the name of neutrality,

2. Id. at 596.

3. 319 U.S. 624 (1943).

4. Id. at 642.

5. Everson v. Board of Educ,, 330 U.S. 1, 18 (1947).
6. Wallace v. Jaffree, 472 U.S. 38, 53 (1985).
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and neutrality for the sake of letting people choose their beliefs for
themselves.

During this same period, from the 1940s to the 1970s, the Supreme
Court broadened its protection of free speech and, more important,
shifted the justification for free speech. Whereas previously the Court
had emphasized the importance of speech to self-government, increas-
ingly, through the 1950s, 1960s, and 1970s, the Court emphasized the
importance of the right to free speech for self-expression, choosing
and expressing one’s own opinions—as one commentator put it, mak-
ing “the choice of the speech by the self the crucial factor in justifying
protection.”” Here again we have a picture not just of rights, but of
rights for the sake of neutrality, and neutrality as a way of respecting
choice—choice of ends, values, or beliefs.

Finally, in a series of decisions from the 1960s to the 1980s, the
Court comes to enforce, in the name of autonomy and freedom of
choice, a right of privacy that prevents government from trying to leg-
islate morality in areas like contraception and abortion.? So it is only
in the 1940s and 1950s and 1960s that the language of neutrality, au-
tonomy, and choice come to predominate in constitutional law, to in-
form the theory and practice of constitutional rights.

As I have described it so far, procedural liberalism seems to offer an
attractive conception of freedom. After all, hasn’t it expanded indi-
vidual rights to religious liberty, free speech, and privacy, and thereby
broadened freedom? Where, then, is the loss? Where is the deflation
of ideals? What did we give up as we drifted toward a procedural
republic? It’s easier to answer this question, to see what we gave up,
if we look beyond constitutional law and consider those aspects of
political debate that engage more directly the question of how to form
civic virtue in citizens.

III. TuEe PoLiticaL EcoNnoMy OF CITIZENSHIP

Consider, for example, debates about the economy: tax policy, trade
policy, budget proposals, or regulatory reform. Most of the time, lib-
erals and conservatives alike argue in the name of two values: increas-
ing the general welfare, the size of the gross domestic product; and, to
a somewhat lesser extent, worrying about how fairly the fruits of afflu-
ence are distributed. These are the two justifications that political
figures advance when they argue for one or another economic policy.

But prosperity and fairness are not the only justifications that his-
torically have been offered when Americans have debated economic
affairs. There is a third consideration that goes back to Thomas Jeffer-
son and that has faded only recently: What economic arrangements

7. C. Edwin Baker, Human Liberty and Freedom of Speech 256 (1989).
8. Roe v. Wade, 410 U.S. 113 (1973)(abortion); Griswold v. Connecticut, 381 U.S.
479 (1965) (contraception).
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are more likely to cultivate in citizens the qualities of character that
will equip them for self-government? This might be called the civic
strand of economic argument or the political economy of citizenship.

Thomas Jefferson argued against big factories, against America be-
coming a manufacturing nation. He said we should remain an agra-
rian and a trading nation. The reason he advanced was not that
greater prosperity would result if Americans stayed on the farm and
traded with other countries; Jefferson’s argument was about virtue.
“Those who labor the earth are the chosen people of God,” the em-
bodiments of “genuine virtue.”® Thinking of Manchester and the
manufacturing cities of Europe, Jefferson feared that factory workers
were bound to become a dependent, propertyless mob, unable to
stand on their own two feet, incapable of talking back to government
or to exercise independent judgment. They would, in short, lack civic
virtue. “Dependence begets subservience and venality, suffocates the
germ of virtue, and prepares fit tools for the designs of ambition.”?°
Jefferson worried about the way in which economic arrangements
shape civic character and civic virtue.

As we all know, Jefferson lost that debate. America became a man-
ufacturing nation, and had already become one even as he advanced
this argument. But the civic ideal underlying Jefferson’s position per-
sisted and informed American public debate through the 19th century
and into the 20th.

Consider next the terms of political discourse in the Progressive era.
Progressive reformers worried about the power of big business. By
the early 20th century, the economy had become national, but demo-
cratic life was still organized locally, in cities and towns. American
democracy, still dispersed and decentralized, was overpowered by an
economy suddenly national in scope. Progressive reformers sought to
ease the gap between the scale of economic life and the terms of polit-
ical community. They worried about the effect of big business and
concentrated economic power on the character of citizens. They
feared that it was making American citizens servile and dependent in
just the way that Jefferson had predicted a century earlier.

Progressives proposed a number of responses to this predicament. I
would like to take a concrete example to bring out the way in which
the political economy of the Progressive era differs from our own.

One response was the antitrust movement. Now, antitrust law per-
sists to this day as an influential body of law. Lawyers in the Antitrust
Division of the Department of Justice spend a lot of time bringing
antitrust cases. What’s striking is how different the rationale is for

9. Thomas Jefferson, Notes on the State of Virginia (1787) reprinted in Jefferson
Writings 290-91 (Merrill D. Peterson ed., 1984).
10. Id. at 291.



8 FORDHAM LAW REVIEW [Vol. 66

antitrust law today from what it was when the Progressive reformers
struggled with the power of trusts, monopolies, and big business.

One of the leading Progressive-era advocates of antitrust law was
Louis D. Brandeis. Before he was appointed to the Supreme Court by
Woodrow Wilson, Brandeis was an activist attorney and progressive
reformer. His case against monopolies—he talked about the “curse of
bigness”—was not that monopolies drive up consumer prices, and
thereby decrease the general welfare; in fact, he didn’t care, very
much anyhow, about consumer welfare. His argument was a civic ar-
gument. He favored antitrust law as a way of reasserting democratic
authority, as a way of enabling Americans to be citizens who could
participate in self-rule and reach the sources of power. The only way
to do that, Brandeis thought, was to break up the monopolies and the
trusts so that a decentralized political system could exercise demo-
cratic authority over the economy.

Brandeis’ argument reflected a long tradition of republican political
thought. His was a producer ethic, not a consumer ethic. Consistent
with a tradition going back to Jefferson and the Knights of Labor in
the Gilded Age, he favored economic conditions that would enable
farmers, artisans, small businessmen, and entrepreneurs to be citizens,
civic leaders, people whose conditions of work afforded them the in-
dependence of mind and judgment to be effective citizens.

Brandeis’ outlook contrasts sharply with the consumer-oriented re-
form movements of our day. Unlike the consumer movement of
Ralph Nader, Brandeis was wary of consumers. His emphasis was on
conditions of production. Brandeis’ support for resale price mainte-
nance illustrates the contrast between his case for antitrust and the
contemporary consumer advocates’ case for antitrust.

Resale price maintenance was a practice that enabled the manufac-
turer to prevent retailers from selling a product below a certain price.
Consider the example of Gillette razors. If Gillette could fix the retail
price of its razor, the price of Gillette razors would be higher than if
Wal-Mart or the chain stores could discount them. But there was an
advantage in this practice, Brandeis believed, because it would protect
the local drug store from the cut-throat competition that the chain
stores represented. “Every dealer,” he wrote, “every small stationer,
every small druggist, every small hardware man,” can sell Gillette ra-
zors if you allow Gillette to fix the price.)! Otherwise, the small re-
tailer would be unable to compete with the chain store or the
department store, which would monopolize the trade.

Brandeis considered it foolish for consumers to insist nonetheless
on lower prices for Gillette razors. The effect would be to force small
retailers out of business, leaving the big chains and department stores

11. Michael J. Sandel, Democracy’s Discontent: America in Search of Public Phi-
losophy 237-38 n.108 (1996) (quoting Brandeis’ testimony before Congress).
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to raise the price of Gillette razors. More important, the lower prices
on Gillette razors would come at the expense of the political economy
of citizenship; it would mean giving up on an economic structure of
many small, local businesses that hold communities together and that
cultivate not a nation of clerks, but a nation of entrepreneurs and
small business people.

Jump ahead to the New Deal. Here we can see a moment of transi-
tion in antitrust policy comparable to the one we saw in the flag salute
case. In 1938 Franklin Roosevelt appointed a man named Thurmond
Arnold to be the head of the Antitrust Division of the Justice Depart-
ment. Arnold had made a career heaping scorn on Brandeis-type ar-
guments for antitrust. He thought it was a kind of hopeless nostalgia,
a kind of old religion, to worry about the curse of bigness. Arnold
argued that it was not possible to reverse the age of organization.

To his misfortune, Thurmond Arnold had also ridiculed Senator
Borah, a great antitruster, who questioned Arnold during his Senate
confirmation hearing. Arnold promised that he would be a vigorous
advocate of antitrust prosecution. Senator Borah scratched his head,
and he approved the nomination, but he did advise Arnold to revise
the chapter in his book on trusts.

Arnold was true to his word. His was the most vigorous period of
antitrust enforcement in American history. By the time he left in
1943, he had filed and won more antitrust cases than the Justice De-
partment had initiated in all of its previous history. Wasn’t this a great
reversal of Arnold’s stand against the antitrust tradition? Not really,
because Arnold’s revival of antitrust law was a revival with a differ-
ence: unlike Brandeis and the earlier antitrusters, Arnold didn’t try to
decentralize the economy for the sake of self-government, but rather
to regulate the economy for the sake of lower consumer prices. For
Arnold, the purpose of antitrust law was to promote economic effi-
ciency and to keep consumer prices down, not to advance democracy
or to cultivate civic virtue or to create a political economy of in-
dependent entrepreneurs. Americans should be enlisted to support
antitrust enforcement, Arnold insisted, not out of hatred of big busi-
ness, but out of interest in “the price of pork chops, bread, spectacles,
drugs, and plumbing.”*?

So two antitrusters, Brandeis and Thurmond Arnold, both advo-
cated the same policy, but for different reasons. In the change in justi-
fication, we see a shift from a political economy of citizenship to a
political economy of consumer welfare. And in that shift we can
glimpse a shift from the civic idea of freedom to a liberal idea—the
liberal procedural idea—of freedom.

Concerned as he was with the welfare of consumers, Arnold gave
up, in his antitrust policy, the old formative ambition. He worried

12. Thurman W. Arnold, The Bottlenecks of Business 123 (1940).
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solely about productivity and prices. Giving up on the formative am-
bition is indicative of the shift from the political economy of citizen-
ship to one premised on consumer welfare.

This shift occurred in antitrust policy at just about the same time
that the Supreme Court changed its mind in the flag salute cases.
Thurmond Arnold left the Justice Department in 1943, which was the
very year—history is seldom so tidy—that Justice Jackson gave his fa-
mous opinion about the fixed star in our constitutional constellation
and about the idea of government being neutral.

But the new public philosophy was also unfolding more broadly in
American public life and political debate. The advent of Keynesian
fiscal policy in the 1940s, 1950s, and 1960s was another instance of
Americans giving up on old debates about the structure of the econ-
omy and the civic aspirations those debates reflected. The new polit-
ical economy took consumer preferences as given, and sought to
regulate the economy by manipulating macroeconomic demand.

In 1962, President John F. Kennedy articulated the appeal of moral
neutrality implicit in Keynesian economic management. In retrospect,
we remember John Kennedy for the great passage in his Inaugural
Address, “Ask not what your country can do for you, ask what you
can do for your country.” That was a ringing expression of the civic
ideal and of its demanding notion of citizenship. But in the actual
conduct of his domestic policy, and especially of his economic policy,
Kennedy articulated the new understanding, the new dispensation.

Here’s what he said about modern economic debate in connection
with his proposed tax cut of 1962, the high point of confidence in
Keynesian fiscal management. “[M]ost of the problems, or at least
many of them, that we now face,” Kennedy declared, “are technical
problems, administrative problems. They are very sophisticated judg-
ments which do not lend themselves to the great sort of passionate
movements which have stirred the country so often in the past.”!3
“What is at stake in our economic decisions today is not some grand
warfare of rival ideologies . . . but the practical management of a mod-
ern economy.”’ Kennedy urged the country to face technical
problems without ideological preconceptions, to focus on the sophisti-
cated and technical issues involved in keeping a great economic ma-
chinery moving ahead.?>

Kennedy was articulating the received wisdom of the day. By 1962,
the standard way of talking about economic policy was a way that
abandoned old debates about the structure of the economy, its effect
on democratic possibilities, on citizenship, and on the formative pro-

13. John F. Kennedy, Remarks to White House Conference on National Eco-
nomic Issues (May 21, 1962) reprinted in 1962 Pub, Papers 422,

14. John F. Kennedy, Commencement Address at Yale University (June 11, 1962)
reprinted in 1962 Pub. Papers 473.

15. Id.at 475.
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ject. The new political economy of prosperity and fairness took con-
sumer preferences as given, and pointed the way to the procedural
republic.

IV. ReviviNnGg THE Civic PROJECT

What would it mean to revive the concern with civic virtue, the
formative tradition, in our time? Some fear that it would mean em-
bracing the kind of politics the Moral Majority and the Christian Coa-
lition embrace. After all, they talk about virtue; they have a formative
project; they want to legislate morality; they want government to take
an interest in the moral character of citizens. Some would say that
this demonstrates the danger of any attempt to revive the formative
project.

If you look at current debates about welfare, you see this shift
among conservatives. In the 1950s and 1960s, what was the conserva-
tive complaint against the welfare state? Recall the objections of
Barry Goldwater and Milton Friedman to the welfare state: it coerces
people; it violates the freedom of the taxpayer; it violates individual
choice. That was an argument drawn from procedural liberalism: Peo-
ple should be free to spend their money as they choose, libertarian
conservatives maintained; they shouldn’t be coerced by the govern-
ment to give to worthy causes, like school lunches, food stamps, or
welfare.

Beginning in the 1980s, however, the conservative argument against
welfare changed and began to draw on civic themes. Now conserva-
tives argue that welfare is deplorable not because it violates the free-
dom of the taxpayer, though they may still think that, but because it
breeds dependence, it corrupts the character of the recipient. This is a
civic argument, reminiscent of the political economy of citizenship.
Conservatives now oppose welfare on the grounds that it corrupts the
character of citizens.

What is interesting, however—and this is a point I must make if I'm
going to persuade many people in the room—is that the civic tradi-
tion, the formative project, is not inherently conservative and should
not be regarded as such. In fact, even the argument about welfare
that emphasizes its formative consequences and the dependence it in-
duces did not originate with Ronald Reagan or Newt Gingrich or Wil-
liam Bennett.

Consider the following civic argument against welfare. Welfare was
perhaps “our greatest domestic failure,” because it rendered

millions of our people slaves to dependency and poverty, waiting on
the favor of their fellow citizens to write them checks. Fellowship,
community, shared patriotism — these essential values of our civili-
zation do not come from just buying and consuming goods together.
They come from a shared sense of individual independence and per-
sonal effort.
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The solution to poverty, this public figure argued, was not a guaran-
teed income paid by the government but “dignified employment at
decent pay, the kind of employment that lets a man say to his commu-
nity, to his family, to his country, and most important, to himself, ‘I
helped to build this country. I am a participant in its great public ven-
tures.’” A guaranteed income “simply cannot provide the sense of
self-sufficiency, of participation in the life of the community, that is
essential for citizens of a democracy.”!®

Who do you think said that? It was Robert Kennedy shortly before
he was assassinated. Robert Kennedy, of all of the politicians in re-
cent decades who have groped to address the discontent that afflicts
procedural liberalism, was alive to the civic strand of freedom. He
was reviving this older tradition that goes back to Jefferson and to
Brandeis, that worries about the social and economic and political
conditions that foster effective citizenship. It is interesting that he ap-
pealed to blue collar conservatives, to those who had voted for
George Wallace in the Indiana primary, and he also appealed to the
left wing of the Democratic party.

What has happened, though, since 1968 is that for the most part it
has been conservatives who have reached beyond the terms of polit-
ical discourse made available by procedural liberalism. It is they who
have spoken about virtue and about prayer in schools.

There are other precedents. Robert Kennedy isn’t the only public
figure on the left to invoke republican ideals. If you look back at the
civil rights movement, Martin Luther King advanced civic arguments,
moral arguments, and, sometimes, religious arguments. His “Letter
from a Birmingham Jail,”*? has all kinds of religious references as well
as moral and civic arguments. At the time, there were those who in-
sisted that religion and politics shouldn’t mix, that they should be kept
separate, that it was dangerous to mix them.

There was one Southern minister at the time who criticized Martin
Luther King for bringing religious arguments into politics. This critic
claimed that the role of a minister is to save souls, not to engage in
politics, not to lobby for civil rights—to save souls. Religion, he main-
tained, is a private matter. The name of that Southern minister critical
of Martin Luther King was Jerry Falwell. He changed his mind by
1980. I think Jerry Falwell was right the second time, after he changed
his mind—not right about his politics, but right about the indispensa-
ble role of morality and religion in political discourse, right about the
indispensability of the formative aspect of democratic life.

16. Robert F. Kennedy, Press Release, Los Angeles (May 19, 1968) reprinted in
Edwin O. Guthman & C. Richard Allen, RFK: Collected Speeches 385-86 (1993).

17. Martin Luther King, Jr.,, I Have a Dream: Writings and Speeches That
Changed the World 85 (James M. Washington ed., 1992).
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So what would it look like to revive under present conditions this
older civic ambition? How could it be other than the province of
conservatives?

One of the things that conservatives have ignored is the market
economy and its effect on virtue and on the habits and dispositions
that orient citizens to the common good. The social and cultural con-
servatives emphasize Hollywood movies and television and sex and
violence and rap music. And they are right, in my view, to criticize the
coarse and corrupting and vulgar messages that flow from the popular
culture. What cultural conservatives, however, often neglect are the
formative effects of an unfettered market economy, which, in ways
that Brandeis and Jefferson understood, can also undermine the stable
communities and sources of moral authority that shape the habits and
dispositions of citizenship.

Very little is said in our politics about the growing gap between rich
and poor, which is more pronounced than at any time since the 1920s.
One of the reasons it is difficult to talk about this inequality, I think,
has to do with the narrowness of our political agenda. One argument
that is sometimes made—and it hasn’t been very effective politically—
is that gross inequality is unfair to those at the bottom. That is an
argument that can be made within the terms of procedural liberalism.
Those at the bottom don’t have the chance to choose their life plan,
their way of life, their values, like everybody else.

But the civic tradition offers another way of thinking about the gap
between rich and poor—not just from the standpoint of the individu-
als who find themselves at the bottom, and therefore less able to
choose their ends, but from the standpoint of a common life. From
Aristotle to Rousseau, republicans have worried about too great a gap
between rich and poor if it leads to separate ways of life. For if fellow
citizens become accustomed to living in separate neighborhoods,
shopping in separate stores, taking different forms of transportation,
not bumping up against one another in the course of their everyday
life, then eventually they will find themselves unable to deliberate
about the common good; they won’t share enough to be able to think
of one another as citizens with mutual obligations.

What we are seeing now is the evacuation of the public sphere. The
affluent are able to buy their way out of public transportation and
public schools, public institutions, public parks, and retreat to gated
communities, or private enclaves. Here is one area in which the older
tradition of the political economy of citizenship might provide a re-
source for criticizing—or at least talking about—a development in the
American economy and in political patterns that is very difficult to
capture within the terms of procedural liberalism alone.

The public philosophy of procedural liberalism, the one that empha-
sizes freedom of choice above all, holds out a liberating, even exhila-
rating, promise: what could freedom be if not the unfettered ability to
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choose my own way of life, my own conception of the good, without
being imposed upon by government?

But what we’re finding now in our public life—and here is where
philosophy comes down to earth—is that the arrival of the procedural
republic has coincided with a loss of mastery, a growing sense of dis-
empowerment. Despite the expansion of rights in recent decades,
Americans find to their frustration that they are losing control of the
forces that govern their lives.

This may have something to do with the effects of the global econ-
omy, but it also has something to do with the self-image by which we
live. The liberal image of the freely choosing self and the actual or-
ganization of modern social and economic life are sharply at odds.
Even as we think and act as if we were freely choosing independent
selves, we confront a world governed by impersonal structures of
power that defy our understanding and control.

The public philosophy of procedural liberalism ill equips us to con-
tend with our condition. Liberated though we may be from the bur-
den of identities we haven’t chosen, entitled though we may be to the
range of rights secured by the procedural republic, we find ourselves
overwhelmed as we turn to face the world on our own resources.

What kind of civic virtues, then, do we need today? How similar
are they, and how different, from the ones that the philosophers of the
republican tradition advanced? Since the days of Aristotle’s polis, the
republican tradition has assumed that self-government is an activity
that must be rooted in a particular place, that must cultivate a compre-
hending loyalty to that place. We saw this, too, in Frankfurter’s de-
fense of the mandatory flag salute.

Self-government today, though, requires a politics that plays itself
out not in a single place—whether nation or town or family or neigh-
borhood or some transnational political community. It requires in-
stead a politics that plays itself out in a multiplicity of settings, from
neighborhoods, to nations, to the world as a whole. Politics today re-
quires citizens who can live with the ambiguity of complex identities;
it requires citizens who can think and act as multiply situated selves.

Here, then, is how we must translate republican ideals into terms
relevant to our time: On the one hand, the formative project remains
indispensable. We cannot do without the more demanding idea of cit-
izenship to which, in their different ways, Aristotle, Rousseau, Jeffer-
son, and Brandeis all aspired. But the civic virtue distinctive to our
time is the capacity to negotiate our way among the sometimes over-
lapping and sometimes conflicting obligations that claim us and to live
with the tensions to which multiple loyalties give rise.

It isn’t easy to live with these tensions. Increasingly, our politics
displays reactions against the demand that people live as multiply situ-
ated selves or as bearers of complex identities; we see recurring at-
tempts to harden the distinction between “us” and “them,” to assert
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sovereignty with a vengeance, to shore up borders. These are reac-
tions against the demand to live as bearers of complex identities.

So while the content of civic virtue has to be complicated to reflect
this feature of our condition, we cannot secure freedom without reviv-
ing the formative project of republican tradition. The global media
and markets that shape our lives beckon us to a world beyond bound-
aries and beyond belonging. But the civic resources we need to
master those forces—or at least to contend with them—are still to be
found in the places and stories, the incidents and identities, that situ-
ate us in the world, that cultivate a sense of belonging and of mutual
responsibility. The task for politics now, after and beyond the proce-
dural republic, is to cultivate these resources, and to repair the civic
life on which democracy depends.

Thank you very much.

QUESTIONS AND ANSWERS

QUESTION [FROM DEAN JOHN D. FEERICK]: I was wonder-
ing as you spoke whether Justice Jackson in that 1943 decision was
influenced by the danger he saw in Germany, where certain content
was sought to be developed among the people, and he was afraid of
that if he went other than the way he went?

PROFESSOR SANDEL: Yes, I think he was. I think this was a
powerful influence, especially when you think of the image of a flag
salute in 1943 in relation to Nazi Germany. So I do think that was a
powerful influence on him, given his experiences.

But the question is whether he drew the right conclusion — and not
only with respect to flag salutes, but with the underlying rationale,
which went far beyond the actual case. Jackson offered an eloquent
statement, not just against mandatory flag salutes, but in favor of a
certain picture of freedom and of the role of the Constitution in secur-
ing freedom.

For all its eloquence and influence, Jackson’s opinion gave expres-
sion to a public philosophy that—so I've tried to argue, anyhow—goes
wrong in important ways and gives up an aspect of freedom that I
think is not so dispensable.

QUESTION [FROM DEAN FEERICK]: A second question. I
find a certain ambiguity or paradox, in that during the time that this
philosophy existed, women didn’t vote, we had blacks that didn’t vote,
we had a very restricted franchise in this country that excluded many
whites from voting. Does that suggest that those who argue the re-
publican position from an historical standpoint have the burden, be-
cause we didn’t see it working as one might have expected it to work,
given the arguments for it as you stated?

PROFESSOR SANDEL: Yes, I think that does carry a burden. In
fact, not only did restrictions on the franchise coexist with the republi-
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can public philosophy, but they drew their justification in many cases
from the republican idea that only certain people possess the virtues
necessary to deliberate well about the common good. These argu-
ments were used to justify a wide range of exclusions, including prop-
erty rights qualifications in early state constitutional debates, nativist
arguments in the 19th century, arguments against immigration and
against extending the vote to women and minorities. Any defender of
the republican tradition has to own up to the burden that you rightly
identify.

Republican arguments were also advanced by some Southern de-
fenders of slavery. The Southern defenders of slavery criticized
Northern wage laborers as being unfree. George Fitzhugh is a notori-
ously powerful example. He argued that Northern wage laborers
were no freer than Southern slaves, since both lacked independence.
While wage laborers possessed the liberal right to contract for their
labor, Fitzhugh argued, they lacked the independence of condition
and of mind and of judgment and of status that true participation in
self-government requires. Now, he glorified and romanticized the
kind of paternal authority that was exercised over Southern slaves, but
Fitzhugh did have a trenchant critique of Northern wage labor, and it
was a critique that drew on the republican idea of citizenship.

So the question is: Is it detachable from those dark episodes? In
principle, I think it is detachable. There is nothing, I think, intrinsic to
the republican idea that need regard virtue as fixed once and for all.
To the contrary, some of the great early advocates of public education,
such as Horace Mann in the 1830s, argued on republican grounds.
Mann argued for the common school, not just on the grounds that we
have an obligation to educate poor folks as well as rich folks, not just
out of fairness—but, above all, for civic reasons: if everybody is going
to vote in a democracy, everybody had better acquire the civic educa-
tion necessary to deliberate well.

So the republican tradition does have its dark and exclusionary mo-
ments, but it has also animated (for the very same kinds of reasons)
programs of public education and moral improvement. So I do not
think it is intrinsically exclusive. It may run the risk of coercing peo-
ple; that’s the opposite worry—if you think about public education.
The line between civic education and coercion may sometimes blur.
The less exclusive republican citizenship becomes, the greater the dan-
ger of coercion. I think that risk does inhere in the republican
tradition.

QUESTION [FROM PROFESSOR TRACY HIGGINS]: I'm im-
pressed with the costs that you attribute to an increasingly so-called
individualist interpretation of rights in your discussion of constitu-
tional interpretation. Yet, it seems to me in the cases that you talk
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about, maybe with the exception of Barnette,'® a Justice Sandel could
have written a concurrence rather than dissent.

PROFESSOR SANDEL: Maybe even in Barnette. I'm not that en-
thusiastic about compulsory flag salutes. I don’t think they’re very
effective, given the purpose.

QUESTION [FROM PROFESSOR HIGGINS]: So I'm wondering
whether that’s the case; and, if it is, whether you’re concerned more
about political discourse than about the outcome in that series of
cases. The only case I could think of that might be a counter-example
is Buckley v. Valeo,”® where a more civic republican position would
have affected the outcome possibly. But as Professor Fleming has
pointed out, many liberals criticize Buckley.?°

PROFESSOR SANDEL: Yes. My primary concern is more with
the reasons and the terms of public discourse, than with the outcome
of particular cases. Still, I think there would be some outcomes that
would differ—in the area, for example, of religious liberty.

One of the expressions of procedural liberalism and the ideal of
neutrality in the religion cases has been to give great weight to the
non-establishment clause at the expense of the free exercise clause.
Take, for example, a number of cases where the Court has refused to
uphold laws making special accommodation for religious observance.
In Estate of Thornton v. Caldor, Inc.,** the Court struck down a law
that provided Sabbath observers the right to designate their day of
rest. Everyone had one day off under the statute. An employer
couldn’t require any worker to work seven days a week, but Sabbath
observers could have their day off coincide with their Sabbath. By 8-1
the Court struck it down as failing to be neutral to those who might
have other, non-religious reasons for wanting a week-end day off.
That seems to me a decision that refiects the philosophy of neutrality
and choice and that gets the outcome wrong because it enforces a pic-
ture of religion as a matter of choice.

Another example would be the case about the yarmulke in the Air
Force, Goldman v. Weinburger,?> where the Court didn’t even require
the Air Force to show that its disciplinary objectives would be im-
paired by making an accommodation to a rule that prohibits the wear-
ing of headgear by officers, in this case someone serving in a health
clinic.

18. See supra text accompanying note 4.

19. 424 US. 1 (1976).

20. See, e.g., James E. Fleming, Constructing the Substantive Constitution, 72 Tex.
L. Rev. 211, 246-47 (1993) (discussing numerous liberal constitutional theorists criti-
cisms of Buckley).

21. 472 U.S. 703 (1985).

22, 475 U.S. 503 (1986).
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So there are a number of cases, Smith® being another one, where
the emphasis on neutrality in the religion cases has led to an over-
emphasis on the worry about establishment, even at a cost to accom-
modation of free exercise. That would be one set of cases where a
critic of procedural liberalism might well reach a different outcome.

In the case of the privacy rights—the defect, I would say, in Roe v.
Wade** is in the pretense of the Court.to be neutral on the question of
when life begins, on the moral status of the fetus. The Court held that
no state may enact into law a particular theory of life, and then denied
that it was endorsing a particular theory of life. The Court nonethe-
less proceeded to enunciate an elaborate, though reasonable policy
about the trimesters and the relative interests of the state and the
individual.

The problem was in pretending to a moral neutrality at odds with
the right that it defended. Does that mean that the Court should have
decided otherwise or that it should simply have been more willing to
articulate and defend the moral judgment that underlies the right? In
that case, I would be inclined to say that so abstemious a jurispru-
dence is mistaken and undesirable. It deprived that decision of much
of its legitimacy. It eroded the legitimacy of the courts because it
didn’t own up to the moral, and partly theological, judgment that it
depended on.

So the critique of procedural liberalism could make a difference
either in the way the case is argued or, in some cases, in the outcome.

Could I offer one other example? In the free speech area, there
may be a difference in the protection accorded commercial speech. If
the FTC wants to regulate the number of commercials for sugared
breakfast cereal that can be shown on Saturday children’s cartoon
shows, the First Amendment should not be interpreted to stand in the
way. Shifting the emphasis away from neutrality and toward self-gov-
ernment in the free speech cases would lead, I think, to a number of
different outcomes.

QUESTION [FROM PROFESSOR MICHAEL DORF]: Your an-
swer on religious cases to Professor Higgins suggested to me a certain
tendency to identify egregious aspects of the most procedural aspects
of liberalism and call that liberalism. The kinder gentler points you
identify as republican. If you take that pairing of cases, for example,
the establishment of religion and free exercise cases, you will find for
the most part the Justices who liked the establishment clause—that is
to say, liked separation—also tend to like free exercise. Justice Ste-
vens is the only exception that I can think of. So there is a real
overlap.

235 Employment Div., Dep’t of Hum. Resources of Oregon v. Smith, 494 U.S. 872
(1950).
24. 410 U.S. 113 (1973).
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It struck me that this is especially true in your characterization of
Justice Brandeis. I think about two of Justice Brandeis’s most famous
opinions. One is concurrence in Whitney v. California,® in which he
says the Framers meant freedom—valued freedom—as both a means
and an end, puts them together right there, so it’s the liberal and the
republican tradition. And then, when he comes to talk about the fear
of government in his dissent in Olmstead v. United States,?® what does
he tell us? He tells us that government is the potent omnipresent
teacher. So yes, he’s concerned about morality, about citizenship, but
he’s also afraid that if government has certain kinds of powers that it’s
going to teach a very bad lesson. That, it seems to me, is exactly what
Justice Jackson is getting at in Barnette; he is saying that of course
government must inculcate values, but it can do it only in certain
ways. So the more sympathetic view of liberalism is not that it wants
to exclude moral arguments from the public domain, but that it wants
to channel them in certain ways and say that they can only be given
effect in certain ways because of a fear about government power,
which is in some ways structurally similar to the fear about private
power the progressives have, somewhat. Maybe the job of the future
is to synthesize these two traditions along those directions.

PROFESSOR SANDEL: Well, any such attempt would have to de-
cide a question of principle that does distinguish these two traditions.
It would have to face the question: Is it permissible to attempt to
shape the moral and civic character of citizens?

Now, some liberals would say yes, provided that the attempt to
shape character observes certain restraints. Some liberals allow that
government can try to cultivate certain qualities of character, certain
virtues, provided they are restricted to liberal virtues like toleration,
mutual respect, observing the rights of others—uvirtues that will up-
hold the procedural republic as a constitutional scheme and as a polit-
ical practice.

But, says the liberal, those limited virtues of respect and toleration
don’t run the risk of coercing people because, they might say, very few
life plans actually require anything at odds with those virtues; and if
some fanatics or fundamentalists care a lot about other people’s lives,
we shouldn’t credit that anyhow, so we don’t have to worry.

But the question is whether the liberal’s very limited soul-craft is
sufficient or defensible. That’s a question of principle, and it’s one on
which I suspect adherents of the liberal and republican traditions
might disagree.

QUESTION [FROM EUGENE HARPER]: In your book, you
start out with Aristotle and you cite Aristotle a fair number of times.
To someone like myself who was educated here, at least in the pre-

25. 274 U.S. 357, 375 (1927) (Brandeis, J., concurring).
26. 277 U.S. 438, 472-79 (1928) (Brandeis, J., dissenting).
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Council philosophy departments, not citing Aquinas in the book with
so much reference to Aristotle looks like, to coin a phrase, something
unnatural. I noticed in your subsequent article on judgmental tolera-
tion that appears in Robert George’s collection you have a little piece
about Aquinas.?’ I wondered whether or not you were jumping into
this and looking more at viewing the gerfectionist natural law tradi-
tion whole hog, much like MacIntyre,>® or whether or not it’s just off
your screen; and, if you have rejected it, whether or not you have re-
jected it for fear of coercion and so forth.

PROFESSOR SANDEL: The broader question, as I understand it,
is: what is the relation of the natural law tradition to the republican
tradition that I’'m emphasizing?

It’s true the natural law tradition is at odds with the liberal tradition
on grounds similar to the ones I've been advancing in the name of the
republican tradition going back to Aristotle, but also on other grounds
that I don’t emphasize—perfectionist grounds, you say. I think there
are perfectionist arguments to be made against liberal political philos-
ophy, and I agree with them to a point. For purposes of trying to
understand democratic life and the relation of constitutional law to
democratic life, the more powerful contrast with the reigning liberal
public philosophy is to be found, it seems to me, in the republican
tradition.

I think the republican tradition is better equipped, despite worries
to the contrary, to deal with a pluralist society, to deal with disagree-
ment. It is often held against republicanism that it requires shared
values. It doesn’t really. Itis a tradition that is teeming with disagree-
ment about what counts as virtue, what kinds of citizens should be
formed, what the formative project should aim at, just as the liberal
tradition is teeming with disagreement about what it means to respect
the right to choose one’s values freely.

It is the openness of argument about virtue, about the conditions of
self-government, about the qualities of character that democratic life
requires, and the competing answers to those questions, that I think
we need to restore, not a particular answer to that question. That is
why I see the republican tradition as a more apt rival to the reigning
public philosophy than the natural law tradition, though I know this
could be the beginning of a long argument.

PROFESSOR FLEMING: Professor Sandel, thank you.

PROFESSOR SANDEL: Thank you.

27. Michael J. Sandel, Judgmental Toleration, in Natural Law, Liberalism, and Mo-
rality (Robert P. George ed., 1996).
28. See Alasdair Maclntyre, After Virtue (1981).
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