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PROTEOTING BATTHRED WILES:

Paul J. Munsen, Yniversity of Tenver

ABSTRACT

\bused wives have often times been victims of neglect by legal
authovities due to the long-held belief thkzat the criminal suslel
shouid nat intrude into family ‘rcnleha. nfortunateir, this
attitede ipneres the seriousness acd extent of =acusnl ¢islonce,

This paper first vxemices tra‘itLo ral legal Lheught wivh regzrds

ta viclence in the familvy. It is then argued that draftiug new

Jaws may bulp to prctect the bnatrvered wife, but oiher consideratiors
such @3 entforcement und community support must be addressed i law

iz £o provide effcctive remedics, Remedies other than crimins!

cnes shordld be pursucsd exhaustively in the atierpst to schleve a

pornanent, leng-term solntion. A balanced approach is urped whers
violsnea is treated as a serlous lgv enivwesment prohlem, tuc

— "
IJ‘

anction.

every interaction is subject to criwina

-

The proper role of luw whan denling with fimiir dison
violence has been subject to considerable re-interpreta i and
debgte. There was a time in ancieant Rome when the logal system
could not interiere with the husband’s contrel of intra-Jamily
affairs unless he acted in a manner whilch could be viewed as ex-
ccedingly unreasonable or unjusc. Fvea de;isxous of 1ile
woers entrusted in the rails. This extreme
been changed so that it is now parmissible for tle el ‘1
tu impose itsclf on certaia family matters. YHowever, he same
be said feovr the criwmiral law system.

}.n

5
t

anmnot

i

This paper will examine the past rcles of the civil and criminal
iaw systems in regulating intra-family concurct and «ill awamine the
issues surrounding proposals {or increased criminal law intrusion
inte the Family. Virst, an overview of fawily violence will be
presented, with the main focus on spouse violenca. Second, a look
will be taken into the American and English legal traditions wich
respect to spouse behavier. Finally, if in certain ipstances
criminal law remecies are to be preferred over matrimonial ones
when dealing with family violence, what types of enforcement prcblems
could be anticipated ?
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The Hature and Extent of Spouse Violunce

w to difficulties of meesuremant and a gereval lack of
ampivical data, the extent of spouse viclence is not accurately
kmown. hat does seem certain Is chat there is im fect i ~"1rLad
s¢ occurring In American families resuitinp in nume

A3

To begin with, the home Is a setting whers high drces
sre likely to be found (Gﬂldth¢ﬂ‘ _.66)- Thore i
ol evidence which would support tiis contemiion.

i > c
attack from a spovse, family member, or iviend is alnos
greal as [rom strengers (Eisenberg and Micklow, 1977:1%

~

study of Tetrodt, it was found that 76.¢& percevc of
wucivated homicides occurred in privace homey anc 28.7

the time it occurred in the nowe shaved by both the viciim
perpetrator (Baanon, 1973). In Chicago, between Septewber 1967
and March 196€, 46.1 percent cof all major crime cpt murde!

perpeirated against women toox place at nome (;--
the figuras avallable on domestic compleinis,

cmerv County, Marvland, were {iled by women
£ 3 3 ) y
One could also ci*- incressing ree rates a

spouse conflict, aithough thers may be other faci
ied to this increase.*

Knowing the spproximate extent of the problem or that a problem
exises at all are not the cnly iImportant aspoecis. In determining
whet the role of criminal lav should be, it is also impcrtant &
look at the form that this violence taks

It is the wife whe is usually che initial victim. In z study
by Richard Celies, it was found that 47 percent of the hushands
- ‘ N hj_t

LSy U
surveved hit their wives at least once & vear, while 25 pﬂrcen
thelr wives from six times a vear to deily (Gellus, 1974:
These assaults nmormzily occur in thie kitchen or bedroom, w
noricides occurring ia the laver. Theyv are also more Liké&? tO
occur on weekends and on holidavs (Gell Les, 1974:106-107, Pokorny,
1965). This violencs rarely takes nlace if an ipdividual who 1s
not 2 family member is present (Gelles, 1974:107-1G8). Figally,

H
’3

1 . . < e s
Cze such factor 1s the charn aceurreg in diveoree
laws. Since divorce laws now ma d sicy to obtain = divorte
it would be expected that the rates would increase. liowever, since
is a great

the rates are so high, 1t would sgnw saf: 3 vy that there
dezl o conflict in the howe. i i
violent.
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alcohol appears to be a factor, although it would be urnsound to
treat it as a casual one (Martin, 1976:53-56, Gelles, 1974:111,
Michigan Weren's Commissiom, 1977:19-20}).

When these assaults accur, what factors influence the tesponse
which the wife will take? Tirst, the availability and response of
the legal system greatly affects the alternatives a wife has. The
protlem of non~response on the part of legel authorities will be
deallt with at a later peiat, but suffice it to say that the criwinal
law system has Erequently bheen accused of nop-responsz; often times
the rvesult of written policy guildelines.

Second, the fact that safe houses are not vet a viagble zlter-
native for large numbers of battered wives zlso nas a profound
effect on the choice of response. These homes are few ia numberv
and Lave been severely limited by funding restrictions. Frequently
those howes which have been established caunot provide needed
services other then a place to temporarily hide out. This is
unfortunate since a 1976 study showed that of a total of 101 victims
cf domestic violence in 2 Michigan county, 38.5 percent regulred
housing , 33.3 percent required financiel aid, 79.1 percent wanted
legal infermation , and 77.1 percent wanted counseling (Michigan
Womern.'s Commission, 1977:123).

Third, many women cannot leave the abusive situation because
of thelr inability to survive economically if they were tc set up
a separate household for themselves and their children (Chepman,
1978:253, Martin, 1976:83). In marriages where the husband is
violent, he will often times effectively isolate his wife and will
be in total control of the family finances (Chapman, 1978:253).
In scme states, if a2 wife leaves the household sven to escape
assaults [rom her husband, she may be found guilty of desertion and
forfeit the right to alimouny should she file for divorce (Chapman,
1978:254). Not only thig, but a battered wife living in & shelter
or ip someone else’s household frequently capnct qualify for welfare

because Aid for Lependent Children regulations require that she have
her own househeld.

Fourth, the medical profession, including psychiatrists, are of
little help to the woman seeking an alternative to the violent home.
Doctors seldam report abuse cases involving spouses (Eisenterg and
Micklow , 1977:155). Women many times reject psychiatric help because
0of the stigme associated with such treatment and the cost of such
treatment. Some victims have reported that their psychiatrists tell
them they are "masechistic" and that "all women like to be dealt with
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firmly"(Michigan Women's Commission, 1677:84-83). Unfortunately
thic attitude alsc pervades other professions including the legal

Fifth, Fear is a factor of importance vhen considering the
rossible responses of the wife. I£ thera is & pesrception on the part
of the battered wife that outside agencies such as the pc]ica, the
m=gical profession, seeial service agencies, sﬁd the courts will
nct adequately protect her if she turra to Lhem, the fear of
retelistion by her hustand may be cverwhelm

r

Ltg. She may feel it
better to endure the present sbuse rather than risk having to suffer
worse beatings or assauwlts in the fuvture.

In attewpting rto understand why there is still s great deal
of non-response, it is useful te look at the American and Erglish
traditions in terms ¢f the role of law in denestic matters. In both
instances, legal traditicn appesrs to be an important element in
explaining present practices.

The American Traditiun

While it is perhaps true thatr the lnited States is over-litigzted,
there has been a reluctance to extend the arm ¢f the law into Ffamily
matters. This is slowly changing, but present policv still reflects
traditional legal philosophy.

The word "family'" is derived from the Roman word familia,
signifying the totality of slaves bpelonging to an ind dual {(Martin,
1976:27). Wives were a part of this totality. Both wcmen aand
children were considered vroperty of the male hiead-of-the-household
and they were subject to his desires as were any other slaves and
property. As it was mentioned eariier, tht wmzle even had the power
to take the life of his wife and children as long as he was acting
in a just wanner. For the most part, this strict patriarchal
view was carried over to the United States and became sn integral
part of American law.

I

In the United States, women were considered property and the
nale was expected to exercise contral over her. 1In certain irstances
the male was legally responsible far the actions of his wife. if
a waman attempted to assert hevsalf, it was expected that the husband
beat her to keep her in line. OQur law permitted this wife-beating
for correctional purposcs within certain limitations. This is
evident in a series of North Carolina cases in the lates 1800's. In
one, State v. Black, it wes stated, "A husband is rvesponsible for




the acts of his wife, and he is vequired to govern his nousenol
and for that purpose the law permits him to usa towards his wif
such a degree of force as is necessary to control! an unruly te
and make her pehave herself (60 ¥.C. 262 (1864)." The ounly 1i
tatlons placed upor this use o {orce was fha™ If nct Czuse pey
neat injury and that he @ot hic Liis wife with s switch thicker than
his thumb (State v. Rhodes, 61 ¥.C. 453 {(1868).

What was especially evident in these ooinions was the ticabinent
of the family as a separate goverament with zhe bushand as the ruler.
This view of families led to the legal system vefusing to imposs
itself on family matters for fear that by impesing itself, ic
would only disrvupt family living rather than provide cures for
certain canflicts.

Every hcousehold has and mest have & govarnment

of its own, modeled to sult the temper, dispo~
gition, and coadition of its inmates. Mere =hul-
litions of passion, impulsive violence., and
temporsry pain, affection will soon forget acd
forgive; and each member will find excuse for

the othey in his own €railties. But when trifles
are taken hold of by the public, and the parvies
are exposed and disgraced, and each endeavors

to justify himself cr herself by criminasting the
other, that which ought to be forgottem in s day
will te Temembered for life...We will not inflict
vpon society the greater evil of raising the cur-
tain upon domestic privacy to punish the lesser
evil of trifling violence" (State v. Rhodes,

61 N.C. £33 (13:8).

In 1874, there appeared to be a change in approach by the North
Carolina Court. It was statad, "We may assume that the old doctrine
that a husband had a right to whip his wifa, provided he use a
switch no larger than his thumb, is not law in North Carolina...The
husband has no right to chastise his wife under any circumstances
(State v, Oliver, 70 X.C. 60 (1874)." However, the Court still
refused to expand its own role In handling domestic disputes: "Lf
no permanent injury has been inflicted, nor malice, cruelty nor
dangerous viclence shown by the husband, it is better to draw the
curtain, shut out the public gaze, and leave the parties to forget
and forgive."

Another interesting phenowenon in the American tradition is the
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so-called marriage contract. A marviage contract is unlike most
othey contracts. Tts provisions are unwritten, its penalties are
unspecifiad, and the terms of the contract ars tvpically unknowa to
the 'contracting' parties. Prospective spouses are neither iniormed
of the terms of the contract nor are they allowed any options in
most cases zbout these terms. One wonders how many men and women
would agree to the marriage contract if they were given the oppor-
tuaity to vead it and to consider the rights and okbligations to
which they were committing themselves (Weitzman, 1974:1170).

Common law saw the marriage contract &s an incorporationm of the
legal rights of the women into those of the hushand. The very legal
existence of the woman was teo be suspended during the marriage
(Martin, 1976:36). This was known as the Law of Coverture. Some
recognition of the woman's legal existence began (o occur with the
passage in some states of the Married Women's Property Acts. These
allowad women to retain control over property they may have had
before marriage and te seek empioyment and retain their earmings.
Recently, most states now allow the woman to break the marriage
contract (divorce) if her husband has been adulterous, has inflicted
mental or physical cruelty, and in some statss, there need be no
fault co break the marriage contract.* ‘

It can be seen that the Awmericanm legal system has been very
reluctant to interfere with family matters and che rights of the
husband. It should be noted that this discussion of legal tradition
is far from comprehensive and has oanly dealt with the judicial
tradition. Later, when enforcement is examined, the actions of the
police and prosecutors will be !ooked at.

It would be a mistake to leave the impression thac the American
perspective has not changed over the vears. The civil law system
has become increasingly active as evidenced by new child custady
Jaws, by an acceptance of divorce litigation, by improving the
availability of restraining orders against the husband, and in some
srtates by the Imposition of marriage property laws on individuals
living tegether, but not legally marvied. It is also now possible
to bring tort actions against a spouse In certain instances. However,

2ﬁany states had allowed only one ground for divorce; that being
adultery by the woman. Therefore, it was virtually impossible for a
woman to obtain a divoree since adultery on the part of the hushaad
was not recognized in many places as a legitimate ground for diveorce.
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it wust zgain be emphasized that che criminal law svstem has not
undergone is much change and has rvemained velatively stacic over tha
years.

The English Tradition

As might be expected, the English and American traditiouns are
very similar. The value in looking at the Englisp tradition
separately is that it is not marked by the numerous wvariations due
to differing state laws. It can provide a rnlear vpicture of the
changing role of lew {n fomily matters and these changes are very
similar to these which have occurred in many U.S. juvisdictions at
various times. Of specidl interest in the English tradition is the
concept of cruelty and its evolution.

The concept of cruelty wss first incorporated iuto the law
as a detfense to a petition for restitution of conjugal rights. No
one would compel & wife to return and gramnt conjugal rights to a
husband from whose cruelty she had fled. Cruelty at this poict in
England was defined as deadly hatred between the spouses avidanced
by violence causing danger to life (Biggs, 1962:10).

a

Later, as a result of action tsaken by the Roman Catholic judges
of the Euglish ecclesiastical courts, cruelty was made = ground of
divorce a mensa et thoro. "Whern it has been said on e hand that
‘the wife need not comply with the husband's request to resume co-
habitatiocn because he has been cruel', it was not hard to extend it
on the other by saying 'The wife need no longer live with her husband
because he has been curel’ (Biggs, 1952:10)." This type of divorce
was not legally permanent, but was similar to the notion of secaration
today. Marriage still remeined indissoluble by the courts. Ounly a
private Act of Parliament could permanently dissolve a valid marriage.

In 1857, the Matrimonial Causes Act was passed. It created =
Court for Divorce and Matrimonial Causes to take over the duties
previously held by the ecclesiastical courts. A decree ¢f 'judicizl
separation' was permitted snd in addition to adultery and cruelty,
desertion for two years or more was added as a grounds for divorce
2 mensa et thoro. Cruelty was also recognized as an aggravating
feature in a petition for divorce a vinculo matrimonii on the ground
of adultery (Biggs, 1962:12). -

The Matrimonial Causes Act of 1937 extended the grounds for
divorce bayond adultery by including the new grounds of cruelty,
desertion for three years, and incurable insanity. Of course these
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departr: Police emphasizing this style tend to judge the serious-
ness of infractions less by what the law says about them than by
their immediate and personal consequences., I{ therefore makes
dlstributive justice the standard for handling disorderliy situctions
{Wilson, 1974:157).

Low are family disputes handled using this style? "Fc* the most
part , privace disputes - assaults among friends cor family - ars
tre ted inf ormally or ignored, unless the circumstances {(z s ious
in

Traction, 2 viclent person, a flouting of police authority) require
an arrest (Wilson, 1974:143)." What is interesting in the above
Fassage is that an assau lL is not necessavily considered violent,
gince a "violent person'" is treated differently from othesrs. It
seams thercfore, thet chaiiges in the written criminal code would h
lictle effect in those areas uwtilizing this police style.

ave

In the legalistic styie. will see law eanforeement

as their primary function. Thay will produce meny arrests and are
likely to intervene formally rather than informally. They will
encourage the signing of 2z complaint rather than encourage concilig-
tion as a means of avoidiag future tyouble.

Changes in the criminal code mey be taken more seriously in this
style. However, Wilson warns that private disputes are still saen
as less important chan public disturbances and that the pclice are
willing to overlook certsin situations. This points out & potential
danger. Police in this styvis may not respond to family disputes
at all if they do respond, there is pressure fLrem their admini-
strators to arrast. The police may find arrest in domestic situations
ageinst their perscnal beliefs, and this might lead to ther avoiding
the situyation entirely.

The service style is a middle approach where the police take
seriously all requests for either law enforcement or order maintenance,
but zre not likely to use fermal sanctions such as arrest. This style
is usually found ir homogonous, middle-class communities. Thereiore,
the police are very sensitive to communitv attitudes and will tend
te act accordingly.

Wilson states, "though there will be family quarrels, they
will be few in number, private in nature, and ccounstrained by general
understandings requiring seemly conduct (Wilson, 1974:200)." If
the changes In the crimiral code are the result of wide-spread
community concern or are strongly supported by the communitv, the
service style can be very effective in enforcement activities. This
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is sc because it has been noted that the police in a service style
enviroument are very sensitive to community desires and attitudes.
However, i[ the changes are the work of a few and are not represen-
tative of community norms, the service sty -e ma} he tha least
effective of the three stvles. One desirabie aspect of this style
is that it sttewmpts to siriks a bglance between Jaw enrored

and order maintenance; an approach which mavy be the best §
calls,

Besides these orientations of the police department, other
facters will influence the degree of enforcewenc. Enforcement
capabilities depend upon how much time and monev are available,

a community decides how nwch 1t wants to iavest, generally

s ¢, in law eni crcement. Once that decizion is madc, there
are subdecisicns about how to parcel out these resources (Frizdman.
1877:131)." Usually, police departments ar° understaifed and under-
funded which leads to the "call screening” mentioned previcusly.
Agein, -am$1v disturbance calls wiil be given low priority becauss
af this resource limitatioun, and changes in the criminal coda are

ot going o change this situaticn.

Pelice are not the only c¢rucial actors in the enforcement

procass. Prosecutors are also an iﬁporfant link. Standards set
by prosecutors for accepting z case for trizl are very strict and

narvow which means that wife—assault casss will not often go te
trial. UNo prosecutor is willing to stake his veputationr upou the
aurber of "family squabbles' he prosecutes (Eisemberg and Micklow,
1977:43). While this political reality is important, there are
also practical problems which lead prosecutors to svoid taking
wife~assault czses to trial.

Evidence problems are enormous. Since there are usually no
witnesses to see any of the injuries being inflicted, it is often
times just the word of the wife against that of the husband. With
prevailing community attitudes toward femals victims, the prosecutor
is left with little chance of success; whether the case is heard by
a judge or a jury.

Another problem is time and woney; the sawme difficulty as the
police face. Often times the woman will dyop her complaint and
therefore, the prosecutor is not going to give priority to such
cases. He slumply caonot afford the time and money to prepare the case
and select a jury, only to have the wife back out. This has led to
a "coaliang off" tactic of delay. While the prosecutor has legitimate
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reasons for using thic method, il tends to compound the problem.
The delavs allow for more fear to grip the victim, ounly adding te
the nurber of droppsd cowplaints.

s i

&5 it can be seen, enfercement of any new criminal laws Jealing
with fa pily viclence would be difficulr. 1t has been a long-neld
tradition or custom that ¢ inai 1

aws should not he uiilized in
r not this tradiciconm can be changed ovr
ion for «ifective enforcement, depends om
nuxber of factorvs. s¢ include: {a) the utilitarisn snd moral
significance of the tradition to its adnerents, (b} the extent to
vhich the custom enjcys popular support, (c) the degree to which
practice of the custom is visible to enforcsment agercies, (d) the
extent to which the custom is of such a2 vature that z general change
may elimirate individual drives to fcl;ow it and, (2) the degree (O
which the change iun custom meets curvent community needs (Zimring

and Hawkins, 1971). 3Many of these factors present problems for any
ipmediate hope ¢f signiiicant change. However, point (2) offers some
hope since 1t is slowly becoming recognized that there is s need to
deal with viclence occurring in the home. The ianovative function

of law and its zhility to vadefine relatiens amwong people should not
be niniwmized.

€
family matters. Whet

not, a necessary concl
t

v

Recommendations aund Discussion

1. There should be increasing use of c¢ivil and matriwonial
remedies. More flexible divorce laws shculd help to allow women
to escape abusive situations more frequently. Any woves to make
divorce more difficult should be resisted. Stricter laws regulating
the issuances of marriage licenses may be desirable. An especially
promising area is the use of tort actions. With the partial demise
of inter-spouse immunity doctrines tort actions could be uvused as
a means of obtaining monetary help for those women who have found
it necessary to leave the home. OQune desirable aspect of tort
actions versus criminal ones is the burden of prcof required of
the wvomen. In criminal cases the woman must prove her case beyond a
reasonable doukt, but in civil cases her burden of oroof weuld only
be the prepondecrance of the evidence.

2. Assault within the family needs to be treated more as a law
enforcement problem than it is curvently. Quick police response is
crucial, even if they decide to use infeormal tactics once they have
arrived on the scene. No response on the part of the police is
intolerable and displays gress indifference or ignorance of the
potential danger facing the woman. Police officers need to receive
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better training in oxder to effectively haondie these cases. This
training must include tension managesent and investigative tech-
niques to be utilized when handling the report of wviclence in the
home .

3. Research is needed to assess what combinations of police
and community resources might be elffectively used to handle com-
plaints of domestic violence (Michigan Women's Cownissicn, 1977:118;.
If there is to be effective enforcement of curvent laws ov proposed
new cnes, the community must give support, beth normatively and
financially, to enforcement authorities such as the police aad
prosecutor.

4. There needs to be more pressure pui on the medical pro-
fessicn to report suspected cases of spouse abuse and to cooperate
more fully with legal zuthorities. Hopefully, educational programs
for wedical practitioners can accomplish this goal rather thav
punitive mezsures. The legal system must he zeen by doctors
as a potential friend, not an adversary.

8. Charges in the crimipal code are needad vo provide a
catalyst for unew attitudes and pattesrus ¢f behavior. Self-defense
laws should be rawritten to provide more flexible standaerds in wife-
assault cases. However, over—criminalization must be aveided.
Too often the criminal law ends wup regulating conduct which shculd
not be regulatad by criminal laws. Sclutious other than criminal
rewedizs should be exhaustively pursued and tnese will probably
be much more effective in the long-term. Issues such as marital
rape twust be avproached very cautiously and all remecies other
than criminal ones should be given Full comsideration. LI this
caution 18 not exercised, legitimate changes in the criminal code
risk disrepute because cof a few bad changes,

6. While safe houses have provided a much needed escape
alternative for battered women, other alternatives need to be
explorad. The woman should not be the one to have to leave the
home with her children and the legal system must provide a means
for removing the offender quickly and effectively from the home.
It is no worder that many women return tc the violent home when they
are forced to live in a semi-instituticnal setting with tkeir children.

To conclude, changes in the criminal code, while in wmeny instances
necessary, will not have much practical significance unless wuch

broader and significant legal and social changes take place. Effec-
tive enforcement depends on community support. This may mean very
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large resource gllotments to community agencies and thess prospects
do nct look good at the present time. Im the move to show that
assaults are not that different whether they octur in the Lome or
en the streets, it sheould not be forgetten that the family is &
unigue social institution in many respects, and may requirs different
proaches than is normally the case in criminal matters. A bzlanced
npraach is the best where violence is takern seriously as a law
enforcement problem, but not where every interaction withiv the
family is subject to crimiral sanciion.
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