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ABSTRACT

Seats of corporate convenience (SCCs) include tax havens, offshore finance centres and other
locations frequently used by transnational corporations to channel their investments around the
world. They form some of the important structural elements of the global economy. This thesis
examines the role of SCCs in the evolution and growth of investor-state arbitration (ISA). By
analysing 463 ISA cases through the lens of SCCs, it highlights how bilateral investment treaties
(BITs) came to be used in the context of investments that were not bilateral, being routed via one or

more SCCs.

The Research Question in this thesis was: If the provision of Investor-State Arbitration (ISA) in
Bilateral Investment Treaties (BITs) was intended to promote flows of investments between the
signatories to such treaties, how did it come to apply to indirect investments channelled through one
or more seats of corporate convenience (SCCs)? There are two aspects to this question, namely: (a)
What crucial changes took place in the global economy after the 1950s to enable ISA to be used in
the context of indirect investments? (b) What was the input of key actors such as states
(particularly, the US and the developing countries), transnational corporations (TNCs), international

organisations (IOs), and professionals (mainly, lawyers) in this process?

ISA was first proposed in the context of a treaty and an investor-state agreement. The idea was then
promoted in the form of a multilateral convention by Shell and a few individuals led by Herman
Abs, a banker, and a British attorney general, Lord Shawcross. It did not culminate into a treaty
despite the support of the World Bank, the Organisation for Economic Cooperation and
Development (OECD) and other international organisations. Germany and Switzerland then used
the draft to enter into BITSs, not all of which embraced investor-state arbitration. Around the 1950s
and the 1960s, foreign investment in a host state tended to be made by a multinational with a clearly
defined home state. The usual mode was the setting up of a subsidiary or a branch office. Foreign
direct investment (FDI) was associated with an investor’s control and a 10-25% ownership over the
investment vehicle. FDI was distinguishable from portfolio investments and debts. It tended to be in
the sectors of extraction, production, or manufacturing. The developing countries tended to borrow
money for their development objectives. States’ right to regulate investments in their territories was
generally accepted albeit that the compensation payable tended to be disputed. Indeed, the OECD

countries themselves used this right when necessary.

BITs surged in numbers in the 1990s. The oft-cited justification for burgeoning numbers of BITs
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was that they would help the developing countries to attract FDI, a source of non-debt financing.
However, in a globalised and highly financialised economy, the concept of FDI itself transformed to
drop its association with control or a minimum ownership. In the context of ISA, it also ceased to
be distinguished from loans, portfolio investments, and indeed, from a need to bring in new capital
to a host state. The investors’ character was no longer that of a multinational with a clearly defined
home state. The major investors were TNCs who can claim allegiance with a home state, if they
need to, but whose businesses were increasingly mobile and financialised. BITs clearly contained
the expectation that their signatory states would promote and protect investments from one state info
the other, for their mutual benefit. Investments, however, tend to be made via SCCs thus rendering
the bilateral focus on their promotion inapposite. Each investment can potentially have several
investors and home states, even if they may be under the control of one ultimate investor. Expensive
jurisdiction battles waged between the investors and states are indicative of the difficulty of
applying BITs to the conditions they were not designed for. The mismatch between the design and
function of BITs was not aleatory, but was brought about by landmark ISA awards, and it was
facilitated by the actions of key actors (both state and non-state), and by the radical changes in the
global economy. FDI statistics are, therefore, difficult to correlate to home or host states, and their
BITs. The first twenty years of ISA appear to have been based on express agreements for such
arbitrations between investors and home states. This would change to the consent to ISA being
derived from BITs and investment laws, without the need for an express agreement between

investors and states.

Application of ISA to the radically transformed actors and situations has come about with the input
of states (particularly, the US and the developing countries), TNCs, international organisations
(I0s), and professionals (lawyers). There was no urgent demand in the 1980s-90s to protect
investors against expropriation (the incidence of which had peaked in the mid-1970s, and declined).
There was no reasonable justification for states to have privatised and outsourced their disputes in
BITs, particularly commercial disputes. Yet, developing countries signed BITs, perhaps reluctantly
due to their debt-vulnerability; the BITs did not clearly indicate how ISA would work, if indeed, the
developing countries understood it at the time. The BITs that appear to have been against the
developing countries’ interests were probably signed for the potential (not a promise) of increased

investments.

The US, an SCC, legitimised the use of other SCCs and offshore entities. It promoted and
encouraged indirect investments. The US legal framework endorses the use, by the US investors, of
BITs negotiated by other states. The US used both its aid programme and its influence in the IMF

and the World Bank to promote various measures of deregulation, privatisation, and liberalisation
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of the developing countries. Various 10s promoted BITs and other liberalisation measures, without
a focus on their effect on the developing countries’ ability to service, much less reduce, their overall
debt. Their emphasis was on the improvement of the investment climate; the World Bank set up a
specialist advisory agency for foreign investment. The Multilateral Investment Guarantee Agency
(MIGA) and the United Nations Conference on Trade and Development (UNCTAD) actively
encouraged conferences and workshops to bring countries together to draft BITs. 10s’ thus played
an important part in encouraging the developing countries to enter into BITs as a tool to attract FDI.
No IO appears to have drawn to the attention of the developing countries to the possibility of BITs,
without further agreement, leading to potential ISA with any investor who could fulfil their

expansive eligibility criteria.

The US also created and nurtured the conditions that allowed oligopolistic TNCs to emerge, expand
and thrive. This involves allowing TNCs a substantial say in the US policy-making and
implementation. TNCs made a big contribution to the US drafting of its model BIT. Some of the
corporations had the early movers’ advantage because they had also contributed to the early drafts
at the time of the involvement of Abs and Shawcross; that involvement in international norm-
making was spearheaded by the International Chamber of Commerce (ICC). The ICC also led the
making of the operative norms that make international arbitration a powerful, effective, and largely
self-regulating tool. Various lawyers, accountancy and consultancy firms helped in the convergence
of practices of TNCs whether it was in relation to stabilisation clauses, tax-arrangements via SCCs,

transfer pricing, or the use of offshore special purpose entities.

Arbitration lawyers were mainly responsible for expanding the scope of ISA to the point that an
express consent to arbitration was no longer the cornerstone of this institution that was founded on
party autonomy. States’ authority to regulate the investments in their territories was transferred to
private arbitration tribunals in a continuum; the original idea for such a transfer was promoted by
the close association of the banker Abs, the British lawyers Shawcross and Lauterpacht, and the
Anglo-Dutch TNC, Shell; this was followed by a wider, looser coordination involving the ICC, the
United Nations, International Bar Association, the OECD, and so on. The World Bank set up the
International Centre for the Settlement of Investment Disputes (ICSID) in 1964, but it was slow off
the mark. Another period of close association of a few arbitration lawyers gave it the boost it
needed by (a) dispensing with express consent to arbitration, and (b) deriving a consent to
arbitration from states’ BITs or investment legislations. A small pool of arbitrators ensured that the

early ICSID cases promoted this interpretation.

The scope of ISA expanded by treating BITs as, a) open offers of arbitration for all and sundry

investments, and b) the last hoops through which the investment had to pass cursorily, even if it did



so in a restructuring carried out after its initial entry in the host state. The extensive use of SCCs
meant that the ISA-eligible investors were an expanding and moveable class in respect of any
investment. With the feedback loops provided by the long-term BITs and persuasive awards, the
path-dependent ISA got increasingly away from its original justification, while undermining the
political bargains underpinning any bilateral commitment to promote investments from a home state
to a host state. This analysis demonstrates the need to re-think the whole concept and the framework
of investment protection. The framework needs to be aligned with (a) the realities of the 21
century investments routinely channelled through SCCs, and (b) the balance between states’ and
private actors’ powers and interests. Arbitration awards have interpreted BITs to include within the
scope of ISA, not just FDI, but also, portfolio investments and loans. This expansion coupled with
the effective operative norms for the enforcement of ISA awards, effectively make BITs work as a
regime for the enforcement of sovereign debt. BITs also provide an additional tool to enforce
investors’ commercial contractual rights. BITs’ role in promoting developmental objectives (e.g. by
reducing debt) have been all but abandoned along with any need for investors to negotiate express
investor-state arbitration agreements with their host states. BITs were primarily drafted in the days
of regulated economies, i.e. pre-1990. It is uncertain, however, whether, and to what extent, they
remain relevant within a deregulated, neoliberal and laissez faire environment. The failure to ask
this question indicates how significant an advantage the ISA option is to the interests of TNCs, the

main beneficiaries of ISA.

In carrying out the necessary research, I have conducted library research (primary and secondary
sources) and devoted a large part of my research to the content analysis of Bilateral Investment

Treaties and 463 Investor-State Arbitration Awards.
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1. Introduction

“Civil government, so far as it is instituted for the security of property, is in
reality instituted for the defence of the rich against the poor, or of those who

have some property against those who have none at all.”

Adam Smith, The Wealth of Nations'

* %%

1.1 Introduction

1. Theriac was considered an effective antidote to poison in Nero’s times, but later came to be
a “remedy for an infinite variety of diseases, and a prophylactic for preserving health.” (Wear et al,
1985, p.108).” International investment arbitration, like theriac, started off as a rare remedy to be
used instead of armed conflicts,’ but is now considered a panacea for all and sundry cross-border
disputes, despite its price-tag. Arbitration practitioners and institutions are rising in numbers.
Investor-state arbitration (ISA) is usually administered with an emphasis on party autonomy despite
in many cases there being, at best, a ‘remote’ consent (Stern 2005, p.246,257). Instead of an express
arbitration agreement, the consent to arbitrate a dispute between a state and an investor is inferred
from Bilateral Investment Treaties (BITs),* or states’ investment laws. The focus of this thesis is on

the consent inferred from BITs for indirect investments.

2. ISA has proliferated and changed substantially since its conception. Yet, there is plenty of
growing room given the 3,400 BITs in force,” and a few mega-regional treaties in the pipeline that
provide the gateway to ISA - the ‘consent’ of the host state. The investor’s consent suffices from the
notice of arbitration, affer a dispute has crystallised. States’ consent is usually contained in a
bilateral instrument although some treaties have more than two parties (e.g. NAFTA) or the Energy
Charter Treaty, (ECT). The oft-cited justification for burgeoning BITs was that they would help
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developing countries to attract foreign direct investment (FDI). The reality of the global economy is
that investments do not follow the most direct route to their destinations; in fact, a substantial
amount of foreign investment is indirect in that it does not go from a home state to a host state; also,
despite guarantees of ‘repatriation’® of profits in BITs, profits from investments might not take the
same or any route to the home state. On both routes in and out of the host states, investments appear
to use one or more seats of corporate convenience. A seat of corporate convenience (SCC) is a

location used for its tax and/or other regulatory advantages.

3. Expensive jurisdiction battles waged between investors and states are an indication of the
difficulty of applying BITs to conditions they were not designed for. This mismatch between design
and function of BITs was brought about by key ISA awards and facilitated by radical changes in the
global economy. This Chapter contains the Research Question, the period of research, the
methodology followed, and the core argument. The contribution of this thesis to the advancement
of knowledge is discussed at the end of the literature survey in Chapter 2. This Chapter also

includes a brief outline of the remaining Chapters.
1.2 SCCs and indirect investments

4. By 2012, over half of the reported stock of the United States (US) non-financial firms’ FDI
($1.9 trillion) went to overseas holding companies, one-third of whose assets were reported in three
jurisdictions, the Netherlands, Luxembourg and Bermuda. This is not unique to the US investments.
Almost half of the world’s FDI is offshore — without a direct attachment to productive activities in
the economy where it is reported (Haberley and Wojcik, 2013). India, for example, attracts most of
its FDI through the Netherlands, Switzerland and Mauritius, but the leading investors in India are
from the US, Britain and Japan. An American investor using Mauritius as an SCC has ISA access

against India even when India and the US have not signed a BIT. Mauritius also has a favourable

Double Taxation Treaty (DTT) with India (Sachs and Sauvant, 2009, FN6S).

5. SCCs, many of which are tax havens, form the key structural elements of the edifice of the
global economy with a variety of corporate forms being used as the building blocks.” Various
specialist sectors value ‘bespoke’ regulation® (or the lack thereof) that some SCCs provide.” This is
not just to do with efficiencies and formalities; the United Nations Conference on Trade and
Development (UNCTAD) estimates that the OFCs cause an estimated $100 billion loss in annual

tax revenues for developing countries.

6. In 2012, the British Virgin Islands (BVI) were the fifth largest recipient of global FDI ($72
billion), receiving more FDI than Britain, whose economy is 3,000 times larger than that of the

BVL'" If $11 trillion worth of private wealth is booked in offshore centres,'' and by UNCTAD’s
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estimate about 30% of cross-border corporate investments are channelled, in an increasing trend,
through ‘offshore conduits’ towards their ultimate destinations, what, if any, is the effect of these
developments on the gateway clauses that determine access to international investment law? This is
not an easy question to answer given the difficulty of defining tax havens or offshore financial
centres (OFCs). Most of global FDI is undertaken by private transnational corporations'”> (TNCs)
(Milner, 2014, p.2) and corporations are the biggest users of ISA.

7. This research is framed around the concept of indirect investments and focuses on SCCs
which include tax havens, OFCs and quasi-tax havens. The phrase ‘SCC’ is inspired by the flags of
convenience used by the shipping industry. It is the indirectness of the investment route that is of
significance to contrast the multilateral nature of investments with that of bilateral characteristic of

treaties.

1.3 Research Question

If the provision of Investor-State Arbitration (ISA) in Bilateral Investment Treaties (BITs)
was intended to promote flows of investments befween the signatories to such treaties, how did
it come to apply to indirect investments channelled through one or more seats of corporate

convenience (SCCs)?
There are two aspects to this question, namely:

(a) What crucial changes took place in the global economy after the 1950s to enable ISA to be used

in the context of indirect investments?

(b) What was the input of key actors such as states (particularly, the US and the developing
countries), TNCs, international organisations (IOs), and professionals (mainly, lawyers) in this

process?

14 Period of Research

8. This research briefly covers the period from the 1930s to 1990 to set the scene for the first
demand(s) for ISA and the early BITs. The ground-breaking idea of ISA was promoted mainly by a
few non-state actors related to the oil industry from 1930 onwards. The focus then shifts to the post-
1990s period up to 31 December 2013. The second period explains how bilateralism in principle,
and using multiple SCCs in practice, helped to expand the reach of ISA. The date is drawn

arbitrarily to avoid having to update the data for the thesis continually.
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1.5  Methodology

9. Koskenniemi contends that the eclectic international law — with its “eclectic and pragmatic”
legal praxis - is not well dealt with by the theories and the vocabulary borrowed from international
relations (for example, realism, constructivism or liberalism) (2012, p.19). Mainstream international
legal scholarship tends not to employ sociological theories (Hirsch, 2005, p.891) but Koskenniemi
suggests using something similar to “historical sociology in international relations,” covering all
forms of legal power (2012, p.19). This thesis draws broadly on history, sociology, and critical legal
history, to trace the development of international investment law from outside the box (Gordon,
1976, p.11); rather than simply focusing on treaties and awards in isolation to everything external to

the legal system, it examines ISA awards by using facts not part of a purely legalistic enquiry.

10.  This is primarily a qualitative and analytical research into the evolution of ‘gateway’ norms
which entitle investors to the privilege of ISA thus transferring national courts’ jurisdiction over
investments in their territories to private authority. Private authority in ISA is expanding using the
initial consent to further expand its scope. The lens of SCCs is applied to the gateway clauses in
respect of the nationality of the investor (ratione personae), the eligibility of the investment

(ratione materiae), and the timing of the prior two issues (ratione temporis).

11.  The data include 463 ICSID cases decided under the auspices of the International Centre for
Settlement of Investment Disputes (ICSID) which are analysed for the extent of use of SCCs and
the arbitrators’ decisions on indirect investments. Other information including the numbers of DTTs
and BITs signed by SCCs, is gathered from searching IOs’ publicly available documents (e.g. the
World Bank (World Bank), the International Monetary Fund (IMF), and UNCTAD (its database of
BITs and FDI flows). BITs signed by Sri Lanka, India and the Great Britain (Britain) were
examined for their preambles, definitions of investors and investments, and changes introduced to
them since 2000. They were chosen as samples of a developing country with ICSID membership, a

non-ICSID developing country, and a developed country respectively.

12.  Given that states’ own authority is assumed to be delegated to arbitrators, the framework for
this thesis adapts the argument of Curtin that the governmental decision-making authority is
transferred to private authority “along a continuum with a very loose coordination among
stakeholders and other non-governmental actors at one end of the spectrum and a much closer
association of non-state actors with the core political actors at the national, international or
supranational level.” (2010, p.35). The experts and expert-networks of non-state actors provide a
source of legitimacy. Once there was a foot-in-the-door, the early small commitments from states

could be built upon to support a bigger edifice of ISA. It is an old technique to persuade without the



use of force (Freedman and Fraser, 1966).

13.  Two close-association periods are highlighted from the case-studies that worked as a wedge
to open a gap. The first such period was the conception of a direct arbitration between a private
entity and a state (see Chapter 4) — the work of a few lawyers acting in the TNCs’ interests. This
was followed by some wider, looser coordination that included state actors and IOs (the United
Nations (UN), the Organisation for Economic Co-operation and Development (OECD), and the
World Bank) leading to a few BITs, the OECD’s draft for an investment treaty, and the ICSID
Convention in 1966 (Chapter 4). The second close-association period was in the late 1980s and
early 1990s, when ICSID was not much used. ICSID’s promotion came with a close association
between a few lawyers involved in the early ICSID cases Southern Pacific Properties (Middle East)
Limited (SPP) (1984), and Asian Agricultural Products Ltd (AAPL) (1987), the cases pioneered
arbitrations using an inferred consent (Chapter 11). This was followed by an expansive
interpretation phase in which other arbitrators upheld jurisdiction in ICSID cases by following a
similar logic. At that stage, ISA’s progress became path-dependent. Previously challenged ideas
found general acceptance. This, for instance, can be seen in the recent acceptance of ICSID
jurisdiction for a portfolio investment or a salvage dispute. Also, some of the mega-regional

investment treaties under discussion provide for ISA, not host courts’ jurisdiction.

14.  There is contextual evidence of regulation capture at each of the close-association periods at
a micro level (individual lawyers) and then of the wider, looser cooperation at a macro level (IOs
and states). The thesis draws, where appropriate, on works from other fields such as global
governance, corporate law, history, and global political economy in order to connect the dots for the

context.

15. It is not necessary to show if this process of close associations was ad hoc, or planned, or
somewhere in-between. BITs are long-term agreements, automatically renewed in most cases until
terminated by a year’s notice. Arbitration is a powerful tool which is self-transforming, particularly
with a relatively small number of leading lawyers. In this respect ISA is a narrower field than
international commercial arbitration (ICA). The small number of leading arbitrators ensures an
effective exchange of ideas, and an ample opportunity to deploy them in practice as they act
interchangeably as advisers, counsel and then arbiters of the norms (Puig, 2014). This makes ISA
well-suited to bring about changes to international norms. There are several arbitration institutions
around the globe which can usefully spread new ideas. ISA awards provide feedback loops (see the

13 is indicative of how little

case studies discussed in Chapters 12-14). This “concordant practice
room there is for an alternative discourse among practitioners. Although there is no system of

precedents in ISA, case law is relied upon in the development of the norms.'* This, together with
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the similarities of provisions in the multitude of BITs, “effectively converts investment treaty

arbitration into a form of global governance,...which is private and decentralised.” (Montt 2009,

p-3).

16.  This thesis does not need to deal with the nature of the contract of investment between the
state and an investor, or the order to which it belongs, if any. Mayer (1986) has suggested that there
is a special kind of state contract, contrat sans loi (contract without law), one characterised by its
arbitration and stabilization clauses, and possibly expressly governed by international law.
However, such contracts use the municipal and international legal orders for enforcement. In
practice, this is the goal of those drafting such instruments. What is relevant is the promotion of a

new legal order by arbitrators like Mayer,"

and more recently, Paulsson. Incidentally, Paulsson
(2009) does not think that ISA should be considered to be arbitration; the word arbitration in ISA is
like the elephant in ‘elephant seal’. This argument neglects that it is as ‘arbitration’ that ISA was
conceived, promoted, put into effect, and evolves in case after case; elephant seals never were seals.
The theory to make ISA into something else currently appears to be a form of circular reasoning
(circulus in probando) (Walton, 2008). Rodrik’s hedgehog analogy could be applied to the elite
arbitration community, pushing for its autonomy and freedom as if it is the right solution and lesser
evil than any other dispute resolution ideas (or even better, dispute-prevention ideas) (2011). The
other usage to note here is the reference in the most current discourses (newer treaties and the

media) to investor-state-dispute-settlement (ISDS) instead of arbitration; the word settlement gives

the concept an amicable air. The phrase ISA is used in this thesis.

17.  This thesis highlights how key ISA decisions with far-reaching consequences were taken
without adequate legitimacy and transparency. When one idea has taken root (whether by being
framed in a number of almost identical BITs or in ISA awards that then influence other arbitration
awards), it is difficult for new ideas to emerge, particularly when the first idea is framed as arising
consensually. The privileging of private over public interests occurs both in the structure of the BIT

system as well as in its implementation.

18. This thesis excludes non-ICSID ISA cases for two reasons. First, ICSID is a World Bank
administered institution, the original provider of ISA facilities, and a promoter of ISA and BITs,
and second, ICSID has a website with at least some information on every case, such as, the names
of parties, counsel, and arbitrators. Awards are available if all the parties to the arbitration consent
to their publication. Some awards and orders are also available on the website www.italaw.com

maintained by Professor Newcombe of the University of Victoria, Canada.

19.  General statements made about developing countries in this thesis exclude China (unless



specifically mentioned). China’s original BITs were different from those of other developing
countries; their drafting indicates a direct engagement of the Chinese government. For example,
early Chinese BITs limited ISA to the amount of compensation (whether or not expropriation took
place was outside the BIT’s ambit). The expression ‘developing countries’ in this thesis refers to the
countries in the countries listed in Tables B and C prepared by the UN in 2012. This includes what
the UN calls ‘economies in transition’; there were several ICSID disputes relating to the ‘transition’
that arose under BITs signed by such countries.'® This is not to claim that these countries are

homogenous in every way; simply, that they were in a similar situation in respect of their BITs.
1.6  The core argument

20.  The first part of the Research Question contains an assumption that BITs were signed to
attract FDI. This is based on the contents of the preambles in many BITs and the literature survey
(Chapter 2). For example, the Germany-Sri Lanka BIT of 1963 sets out the states’ desire to “foster
and strengthen economic cooperation” between them, intending to “encourage investments by
nationals and companies of either State in the territory of the other State”, and recognising that
“encouragement and protection” of such investments was “likely to promote investment for the
mutual benefit of the two States.” (added emphasis). Such an intention was echoed in the BITs

signed by most other countries.'’

21.  BITs were drafted with non-exhaustive definitions of investments to set out the principles of
substantive protection against expropriation, etc. It is argued in this thesis that BITs were not
intended to be used as enforceable arbitration agreements or as standing offers of arbitration; not
without an accompanying specific investment contract with investors comprising an arbitration
agreement. Only a few investors who had negotiated such a deal would have had access to ISA.
Such an interpretation would have been in keeping with the objectives of BITs and the expectations

of the developing countries.

22.  The early ISA arbitrators relied on ambiguous BITs to dispense with the need for an
arbitration agreement between an investor and the host state. Host state’s consent was inferred from
treating BITs as standing offers of arbitration that an investor could accept at the time of giving its
arbitration notice. By the time these cases were decided, most developing countries had signed their
BITs and undertaken privatisations of public enterprises; these provided the opportunities to enforce
the new type of arbitration. IOs had advised the developing countries to undertake an improvement
of their investment climates; this included signing DTTs and BITs, liberalisation, deregulations, and
privatisations. All developing countries did not suddenly start to consider BITs as a mode of

attracting capital in competition with each other; it appears that they were steered in that direction



by the World Bank, UNCTAD, and by other IOs (Chapter 10). Radical changes to FDI and
corporations meant that the use of SCCs was routine by 1990. The potential for ISA was enormous
given the wide definitions of investments in most BITs. The political bargaining, if any,
underpinning a bilateral commitment to promote investments from a certain country lost its
meaning as TNCs could easily go treaty shopping before or after making an investment. ISA has

thus grown on the basis of a myth of states’ consent.

23.  After ISA was designed in the 1950s (see Chapter 3-4), the nature of FDI and corporations
underwent a transformation. The global economy was characterised by liberalisation, privatisation,
and financialisation. Towards the end of the 20™ century, most IOs changed their definitions of FDI
dropping the conditions of minimum ownership and control. FDI flows in and out of a host state
became increasingly indirect, complex, and in some cases difficult to trace back to the origin of

funds. Chapter 6 highlights these changes.

24.  With the demise of the currency exchange restrictions that had characterised the Bretton
Woods system, the number of SCCs grew, and their use became a routine part of most global

businesses. Chapter 5 delves into the key characteristics of some SCCs.

25. MNCs no longer expand by setting up subsidiary companies or branches; they have
elaborate structures of holding companies and special purpose entities (SPEs) that enable a
company to look profitable for shareholders but at a loss for the taxmen. Chapter 7 traces the
transformation of MNCs into TNCs that have no home state, or have several home states. The
bilateral mechanism of attracting investments is not appropriate to TNCs that do not have to rely on
BITs at the time of making their investments; they can access a suitable BIT by a restructuring
when a dispute is on the horizon. That BITs attract investments is, therefore, not entirely accurate.
This thesis does not argue that there was a direct regulation capture by TNCs after the first close-
association period identified in Chapter 11. TNCs’ influence on ISA is indirect, through how they
operate using SCCs and SPEs to obtain access to ISA. Their professional advisers happen to play
important roles of both counsel and arbitrators thus promoting an exchange of ideas supportive to

their interests.

26.  Looking at their original designs, most BITs have comprehensive definitions of investments
and investors. They were drafted to help attract all types of investments from home states to host
states. ISA could not have been an option available to all. This is probably why many early BITs
tended to contain a listing of arbitration options for investors'® one of which could be specified in
the investor’s contract with the state. This would have been a reasonable interpretation of most BITs

instead of rendering ISA a skirmish by surprise.



27.  For a typical definition of an investment see Article 1(b) of the UK-India BIT signed in
1994: “... every kind of asset established or acquired, including changes in the form of such

investment, ... and in particular, though not exclusively, includes;

(i) movable and immovable property as well as other rights such as mortgages, liens or pledges;

(i1) shares in and stock and debentures of a company and any other similar forms of interest in a

company;
(ii1) rightful claims to money or to any performance under contract having a financial value;

(iv) intellectual property rights, goodwill, technical processes and know-how in accordance with the

relevant laws of the respective Contracting Party;

(v) business concessions conferred by law or under contract, including concessions to search for

and extract oil and other minerals.”

28.  The list is non-exhaustive. Developing countries would have thought it an absurd
interpretation of BITs if all and sundry investors with a miscellaneous claim, or a fleeting portfolio
investment, could call in question in ISA their legislative, judicial or administrative actions or
omissions, and yet, such is the result of interpreting BITs as offers of arbitration that could be
accepted by anyone making an investment. Given the differences in the risk profiles of contracts,
debts, portfolio and FDI, it seems unreasonable to consider that states made an open-ended offer of
ISA to all types of investments. The sheer number of potential claims would make this
interpretation absurd. The very first draft suggesting ISA that did not lead to a multilateral treaty
was the Abs-Shawcross Convention of 1959 (Chapter 4). It contained an arbitration provision in
Article VII that expressly referred to the possibility of a state’s consent being contained in
agreements or in unilateral declarations, but for a state-to-state arbitration. An investor could submit
a dispute to direct arbitration provided that the respondent state had declared that it accepted the
jurisdiction of the “said Arbitral Tribunal in respect of claims by nationals of....” (Article VII(2) of
the draft Abs-Shawcross Convention). (Emphasis added). This envisages a state-to-state arbitration

in which the investor may join directly, provided there is an express consent of the respondent state.

29.  The ICSID Convention (the Convention) does not include any wording referring to a
‘unilateral declaration’ in Article 25. Paragraph 24 of the Report of the Executive Directors on the
Convention of 18 March 1965 states that the consent of both the parties to the dispute need not be

expressed in a single document suggesting, “a host State might in its investment promotion



legislation offer to submit disputes arising out of certain classes of investments to the jurisdiction of
the Centre, and the investor might give his consent by accepting the offer in writing.” This was not

included in the main text of the Convention.

30.  Cautious interpretation of BITs would not have led to a profusion of ISA cases. Some early
landmark decisions of ICSID arbitrators stretched the meanings of BITs from invitations to treat to
standing offers that could be accepted any time by giving a notice to commence an ISA, even years
after making of an investment. Arbitration — with its confidentiality, finality, enforceability, and
self-determination of jurisdiction - is a powerful tool, and once the early decisions blazed the trail,
the arbitration ‘without privity’ as called by Paulsson (1995, p.232) got the momentum necessary
for its speedy growth.

31.  Even if BITs are assumed to be arbitration offers, arbitrators’ interpretation of what would
be an eligible investment could have been limited to the direct investor from a home state and
perhaps one link of indirect control in cases the investment was made through a local company at
the insistence of the host state. This option was rejected so that the arbitrators’ interpretations of

BITs rendered them as “portals™"”

through which investments could be made eligible for ISA. No
notice was taken by the arbitrators of the transformations in the nature and roles of investments,

investors, or states.

32.  Chapter 8 discusses the role of the US because the real expansion of BITs started after the
US government commenced its BIT programme which was around the same time as it enabled its
banks to do offshore business onshore. Despite being a leading FDI provider on paper, the US did
not succeed in entering into as many BITs as some European countries. Yet, the US investors have
been the principal users of ICSID being involved in 98 out of 463 cases studied for this thesis.*’ The
US investors thus obtained benefits of ISA even where their host states had no BITs with the US.
Further, the US has a significant influence in the IMF and the World Bank; both 10s actively
encouraged the improvement of investment climates of the developing countries and in the case of
the World Bank, the making of investment treaties. The US treaties were drafted with careful

consideration of its policy on indirect investments but not those of developing countries.

33.  Chapter 9 discusses the position of the developing countries who appear to have signed BITs
without much negotiations. The inference of lack of negotiations is based on the paucity, in ICSID
awards, of travaux préparatoires in support of the states’ jurisdictional challenges. The developing
countries’ debt problems would have made them vulnerable to pressure; most would have agreed to
liberalisations accepting BITs for the substantive protection of foreign investments against political

risks. BITs themselves mostly followed the terms set out by the capital-exporting states (Allee and
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Peinhardt, 2014, p.62). In these circumstances, they should have been interpreted on the basis of
contra proferentem (interpretation of ambiguous provisions against the drafter), giving the benefit

of the doubt to the states which had less bargaining power.

34.  The debt crises of the 1980s, at least partly, explain the incongruity between the acceptance
of BITs by the developing countries, and their activism for the New International Economic Order
(NIEO). However, there is not enough evidence to show that such countries intended to offer ISA to
all investors or investments who could fit the extremely wide wording of the BIT definitions. In the
newer BITs, most states do not appear to have removed ISA. Whether this is a resigned acceptance
of the current state of investment law or a continuing lack of real choice is difficult to determine

without further research into states’ recent round of negotiations.

35. BITs were at best ambiguous as arbitration agreements. Most could be construed as
invitations to treat, not as standing offers. Even if the consent in BITs was, in itself, sufficient to
commence an [SA, and it is assumed to extend to indirect investors, it could have been interpreted
narrowly to include just the most immediate investor in the host state. Despite the persuasion from
I0s and the OECD states to sign BITs in order to attract FDI, the interpretation of BITs is not
restricted to FDI. BITs and ISA awards hardly ever refer to the expression FDI. As will be shown in
Chapters 12-13, the scope of what is held eligible for ISA makes ICSID an all-encompassing
regime, applicable to loans and portfolio investments, rights to money, sovereign bonds, and so
forth; it is neither necessary for the source of an investment to be the home state nor for the
destination to be the host state. Sometimes investors invoke BITs based on the formal ownership of
investments, and at other times the beneficial ownership. The scheme of the Convention was that
the host’s own investors should not commence an ICSID arbitration unless it was specifically
agreed that the local entity was foreign-controlled for the purpose of the Convention. Using BITs as
an alternative source of consent to ISA allowed the early arbitrators to ignore the scheme of the
Convention and enable round-tripping investments to use ISA. The growth and expansion of ISA
was not accidental, but was directed by arbitration lawyers, particularly in a few landmark cases.
Given the TNCs’ routine use of SCCs in the making and restructuring of investments, BITs are

being used in an opportunistic manner.

36.  The beneficiaries of the expansion of ISA are private powers (TNCs including banks), the
ICSID Centre, and the professionals. Not only does ISA offer an additional remedy to foreign
investors in a host country but it has also evolved to provide a regime for the enforcement of
sovereign debts so long as some involvement of the host states (through legislative, executive or

judiciary) can be shown to have caused the lenders’ inability to recover their dues (Chapter 12).
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37.  BITs’ original design (by Lauterpacht) is consistent with their providing a legal foundation
for ISA agreements that would have been concluded directly between states and investors. The
reason why BITs were crafted ambiguously (both in their intentions as to ISA and their scope to
investments wider than ‘FDI’) is difficult to determine. Such ambiguity is not typical for
enforceable agreements made by developing states. What is clear from the literature (Picciotto,
2011, Palan et al 2010), and from ISA awards, is the dominant input of arbitration lawyers, and a
negligible representation of the governments of the developing countries in the discourse on BITs

well into the 1990s.

38.  The rise of the SCCs in the 1990s coincided with globalisation (particularly, the large scale
privatization of public assets), and the ascent of private power in global governance. However, the
operative norms used to develop international investment law were devised in the early to mid 20™
century when SCCs were not prolifically used. Complicated rules of offshore economies were also
created by the professionals whose clients took advantage of them (Palan et al 2010, p.100;
Picciotto, 2011, p.241). This, however, does not prove that the developing countries when signing
BITs were aware of the implications of these developments on ISA; indeed, they did not appear to
be aware that BITs per se could lead to ISA. In the first two decades of ICSID, all arbitration cases
arose out of specific arbitration agreements. Consent to arbitration was not derived from BITs at the

time they were being signed.

39.  The timing of the growth of BITs indicates that structural factors in the global economy
enabled it, and again the architects of some of those factors, were legal and financial professionals.
The growth and evolution of ISA have taken place at the behest of arbitration lawyers, at least some
of whom are keen to promote a law without a state, or a transnational autonomous arbitration order
(Michaels, 2013). The building of such an order, which arguably has already commenced, relies on

the groundwork of ‘consent’ of the very states whose actions are the subject of regulation.

40.  To recap, the process of the transfer of states’ authority over investments in their territory to
private arbitrators took place over a continuum, with a specific push by private actors whenever
there was a key change towards expansion. It started small, with a foot-in-the-door in the 1950s
with a few BITs. A few private actors (Abs, Shawcross, Shell and other TNCs) pushed for a change;
although various 10s (e.g. the UN ECOSOC, the IBA, etc.) were involved, their coordination came
after the initial push; the early actors were again involved in that coordinated promotion of the
radical idea of an investment protection convention. Although the World Bank set up the ICSID
Centre, it was not a success initially. The expansion of ISA as a field and of ICSID as a centre for
arbitration came after two key decisions in the early 1990s, namely, SPP v. Egypt 1984, and AAPL

v. Sri Lanka 1987. The SPP case inferred a consent of a state from its investment legislation, and
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the AAPL, inferred a consent from a BIT. Very few lawyers were involved in these two cases; once
they had brought in the paradigm change, other cases followed. TNCs have encouraged this
expansion as users and beneficiaries of the system and by not bothering to negotiate specific
investment arbitration clauses as part of their investment contracts (were they to do so, an inferred
consent would not be necessary but they could lose some of their flexibility to manipulate company
structures for tax and other purposes). States enabled the growth — the developed countries, by
drafting ambiguously worded BITs that were perhaps easier to negotiate, and the developing
countries, by accepting such BITs without sufficient understanding. I0s (mainly, the World Bank
Group and UNCTAD) encouraged the developing countries to sign BITs as part of their overall
advice and were probably responsible for some of the convergence of terms. However, by far, the
biggest contribution to the expansion of ISA as it applies to indirectly routed investments, came

from the arbitrators at critical junctures.
1.7  An Outline

41.  Chapter 2 contains a brief literature survey to place this research in the context of other
scholars” work and explains the contribution of this thesis. Chapters 3 and 4 examine how ISA first
came about with a narrow demand from the oil industry. These highlight the close association
among a few key actors, the most prominent ones being Lord Shawcross and Herman Abs. This was
followed by a looser, wider coordination of activities by some OECD states and the World Bank.
States like Germany, Switzerland and Britain started concluding the early BITs with developing

countries and the World Bank set up the Convention.

42.  Chapters 5 to 7 are descriptive and analytical. Their aim is to create the context for ISA’s
evolutionary period, including, defining and describing why SCCs matter to investments, analysing
the radical changes to FDI, and the form and substance of corporations themselves. These Chapters
show how the global governance of international investments mirrors the larger developments in the
global political economy. TNCs did not play a direct role in the second phase of expansion of ISA,
except as users of the system. Their role is further expounded upon in Chapters 11-12 that show the

case studies of how TNCs use SCCs thus influencing ISA indirectly.

43.  Chapter 8 to 10 follow the effect of the actions and omissions of the US government, the

developing countries, and 10s respectively, on the role of SCCs in international investment law.

44.  Chapters 11 to 14 analyse the broadening of the path taken by ISA with the help of case
studies to show how the ISA jurisdiction expanded despite a few decisions that attempted to narrow
its scope. Chapter 11 describes the second close-association period between lawyers when ICSID’s

progress was rather slow as jurisdiction was based on specific ICSID agreements, not derived from
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BITs. A few key decisions made ISA expansive by deriving states’ consent from its own investment
laws and BITs. It also touches upon the role of other professionals briefly. Chapter 12 illustrates the
types of indirect investments seeking protection under BITs by reference to case studies to indicate
how far removed some of these are from the BIT objectives of promoting mutual prosperity.
Chapters 12-14 are based on a detailed study of ISA awards and are indicative of the wider, looser
coordination by lawyers and TNCs (as clients or funders of claims) that expanded ICSID’s
jurisdiction. These case-studies are important to highlight the attenuation of host states’ consent to
ISA and of their legitimate expectations. These cases show how significant the SCCs are; TNCs’
use of SCCs enables arbitrators to interpret BITs broadly and by accepting SCCs as legitimate; and

such broad interpretations further legitimize the use of SCCs in the context of BITs.

45.  Chapter 15 is the concluding section of the thesis which summarises the thesis but also set

out possible areas for further research.
1.8  Summary

46.  Neither the Convention nor BITs were designed to dispense with an express arbitration
agreement between an investor and a state. That such agreements are not increasingly used shows
how malleable the current system of using BITs and SCCs is. It can no longer be argued that BITs
encourage TNCs to make any investments; indeed, any investment can now be restructured to bring
it within the ambit of a convenient BIT by using a suitable SCC at any time, even after a dispute is

probable.

47.  ISA, aright without the privity of contract with a state, was innovative. It empowered TNCs
with international rights, and that too without having to settle the legal controversy over whether
corporations are, or can be, subjects of international law (Alvarez, 2011). Investors were simply
given benefits of BITs. To put the enormity of the origin of the concept of ISA in a wider context,
until 1999, a third party beneficiary could not sue under a contract in England.*' For a multilateral
investment treaty, the idea of a home-state might not have been relevant. The worldwide network of
3000 plus BITs that exists today is particularly significant in light of the OECD’s unsuccessful
attempts at achieving a multilateral agreement on investment (MAI) in 1998; that failure, at least
partially, was due to a lack of a consensus on its terms. This is more the reason to keep the bilateral

aspect in mind when interpreting BITs, as has been attempted in this thesis.

48.  The governance of FDI through private authority has relied heavily on the exchange of ideas
involving several international institutions and individual practitioners, not just state actors. This
thesis not only narrates the effect of SCCs on investment treaty law but explains how certain views

were promoted and came to dominate others, and how the past is shaping the present and future of
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this area of law.

49.  The evolution and growth of ISA under BITs has taken place in ignorance of the proverbial
elephant in the room, namely that majority of FDI through SCCs is not necessarily direct and
sometimes not even foreign. The territorial concept of BITs is used to support a non-territorial,
multilateral ISA access for investments that may have nothing more than a brass-plate in their home
country(ies). What ISA does achieve, as will be shown in the following chapters, is a new regime
for sovereign-debt enforcement, albeit that this was not considered to be an objective of BITs. Most
BITs define loans and claims to money as investments. If a debt is enshrined in an ICSID award, it

can be easily enforced in any signatory country.

50.  The use of SCCs and indirect investments helps to render “the functional laws that pertain to
the management of ‘globalization’ by private actors ... invisible.” (Koskenniemi, 2012, p.24).
Unlike the WTO, the ICSID regime can be said to be enforced by the thousands TNC entities
engaged in FDI (Sachs and Sauvant, 2009). The enforcement is carried out using the framework set
up by the New York Convention and the Convention.”* The influence of private power cannot be
understated when majority of ICSID users are not individual investors, but corporate entities. Of the
world’s 100 largest economic entities in 2009, 44 were corporations. If one looks at the top 150
economic entities, the proportion of corporations rises to 59. The largest in 2009, Wal-Mart Stores,
had revenues exceeding the respective GDPs of 174 countries (Keys and Malnight, 2010). A Swiss
analysis of the relationships between 43,000 TNCs has identified that less than 1% of the companies
were able to control 40% of the entire network. Most were Financial Institutions (FIs) (Upbean

2011).

51.  BITs were drafted with non-exhaustive definitions of investments but were not intended to
be used as standing arbitration offers. The early ISA arbitrators relied on ambiguous BITs to
dispense with the need for an arbitration agreement between an investor and the host state. Most
BITs were signed before these decisions opened up the field of ISA. States had also undertaken
privatisations which provided the opportunities to enforce the new type of arbitration. Radical
changes to FDI and corporations meant that use of SCCs was routine by this time. The potential for
ISA grew enormously given the wide definitions of investments in most BITs. The growth was
sustained by TNCs using ISA through SCCs in addition to or along with other disputes provisions
in their contracts. IOs themselves used SCCs and encouraged some them. States like the US and
Britain are SCCs, and advance them. Developing countries tolerate investments made through
SCCs. The legal and accounting professionals do the creation, maintenance and servicing of the
nuts and bolts of the SCCs’ network. Little wonder that arbitrators find it legitimate that some

companies’ business is to exist on paper.
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52.  The thesis is aimed at the important gap in the literature relating ISA to showing that (a)
SCCs render states’ consent to a foundational myth, and (b) there is a need to revisit the justification
for ISA for any investments, FDI or not. Particularly, developing countries should pay attention to
this area in their newer BITs. If the UNCTAD figure of $100 billion in lost revenues is accepted, it
amounts to an unjust enrichment of investors at the expense of the citizens of the developing
countries. There is a similar argument to be made for the lost tax revenues of home countries that
enable outward capital flows but do not necessarily gain in terms of profits that could be repatriated.
At the heart of this thesis is the unfairness caused by the use of SCCs with SPEs that are nominally
different identities from the corporations that create and control them. Encouraging investors to use
the SCCs network and to make indirect investments defeats the express objective of BITs to
promote development and prosperity, but also the wider, unstated, objective of BITs to enable
developing countries to reduce their debt-burdens (by attracting FDI instead of debt). Yet, ISA
continues to grow on the back of inferred consents without an assessment as to its value as a

panacea for all investments and sectors.

—_

Smith, 1904, Ch.I, Part I1.55, “On the Expense of Justice”.

2 Despite several doctors’ doubts over its efficacy, theriac was produced in large quantities in the 16" century by

competing pharmacies in Europe always proclaiming that it was getting better with research. Its production ceased

in the nineteenth century.

The process started in the late 19" century with the Hague Conventions that provided for state-to-state arbitrations.

4 The term International Investment Agreements (ITAs) is not used here to avoid confusion between a treaty called as

an ITA between two states, and an investment agreement, i.e. a specific contract between a foreign investor and a

state agency.

Retrieved from www.unctad.org.

6 The plain meaning of “repatriation” is to send someone or money back to one’s home state. Retrieved from
www.en.oxfordenglishdictionaries.com.

7 There were called a formality in Aguas Del Tunari (2002) decision. Also see, ‘specific legalised forms’ (Picciotto,
2011, p.449). For further details on the way offshore is systematically used, see Foot, 2009.

8 This is to enable businesses to “avoid the unintended inefficiencies of “catch-all” regulation of larger jurisdictions.”

The Cayman Islands specialise in hedge funds, wholesale banking and high volumes of the US overnight banking

business, and Bermuda in captive insurance market and in enabling the parking of American TNCs’ profits before

repatriation., “Tax havens are cog in global economy, say defenders.” Financial Times 7 April 2016. Retrieved from

www.ft.com.

w

(9]

9 “The international financial services industry plays a vital and largely positive role in the global economy,” said
Nigel Green, chief executive of deVere Group, an international financial consultancy firm in Switzerland, ibid.

10 1bid

11 Ibid.

12 Some FDI is also undertaken by State Owned Undertakings (e.g. From China) and increasingly by Sovereign
Wealth Funds (SWFs).

13 Mondev, 1999, Award, paragraphs 116 and 125. 11 October 2002.

14 ICSID awards from 2006 were found to refer, on an average, to 9.3 previous ICSID rulings: Commission, 2007.

15 Mayer is in the list of the Most In Demand Arbitrators Worldwide (Band 1), Chambers Global, and among the
“Incontournable” by Décideurs Stratégie Finance Droit.

16 UN Statistical Annex, Country Classification, 2012. Retrieved from www.un.org.

17 A sample of all the BITs of Britain, India and Sri Lanka were checked and found to contain similar preambles. For
example, the British BIT with Colombia, 2010. The UNCTAD database of BITs contains numerous examples of
this.

18 For example, India-Mauritius BIT includes options of arbitration under Article 8(2) for domestic Indian arbitration,
ICSID (if both States were parties to the Convention), an ad hoc UNCITRAL arbitration, or an UNCITRAL
conciliation, and then provided in Article 8(4) that notwithstanding anything in Article 8(2) the state that was a party
to the dispute would have the option to submit its disputes to UNCITRAL. This is just an example of how little
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attention was given to the provision as the expectation must have been that the actual arbitration agreement would
crystallise specifically at the time of making of the investment. Article 9, by contrast, provides for one kind of
arbitration between the Signatory States without options.

19 The Aguas Del Tunari tribunal so described BITs in paragraph 332 of the decision on jurisdiction, 3 October 2005.

20 They could be involved in more cases but all ICSID awards are not in the public domain and parties’ nationalities on
the database do not always indicate the ultimate controlling investors due to the use of SCCs.

21 There were of course exceptions to the rule in that insurance beneficiaries could sue under a policy to which they

were not directly parties.
22 This entered into force in 1966 after 20 countries had ratified it. As of 2006, 143 countries had ratified it.
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2. Literature Survey

2.1 Introduction

1. This Chapter summarises the literature survey to show the gap that the thesis addresses and
also explains how the thesis takes some of the other scholars’ work forward. The summary below
flags the most relevant parts of the literature. The review is divided by themes into private authority,

diffusion of BITs, criticisms of ISA, SCCs, and multi-layered global governance.
2.2 Private authority

2. Cutler laid the foundations for the study of private authority in global governance (2002,
2003). She identifies six different types of cooperative arrangements and institutionalisation
including a private international regime from the example of translational merchant law (2002,
p.28-29). Mattli and Woods use a regulatory capture framework to analyse the evolution of the
politics of global regulation (2009, p.4). Actual change, they contend, requires the converging
interests of key actors and ideas. This thesis shows how this convergence took place in relation to
ISA, particularly when it was first suggested. A limited institutional supply of global due process
and a weak demand for change, they suggest, favours sustained regulatory capture. (Mattli and
Woods, 2009, p.5) A similar framework was used by Biithe and Mattli (2011, p.19) categorising the
supply of institutional rule-setting as private or public, and the selection mechanism (demand) as

market or non-market based.

3. Hall and Biersteker refer to authority as “institutionalised forms or expressions of power”
(2002, p.4). Whilst they do not consider states as the sole or dominant source of authority, in the
case of ISA, private regulation of FDI takes place ostensibly through treaties, i.e. in the name of
states; the legitimacy of ISA is based on the states’ consent derived from BITs. The agenda was set
and the early draft BITs were prepared by private authority - lawyers acting in association with
TNCs and 1Os. It is possible that the ambiguities in the BITs were deliberate so as to persuade the
developing countries to accept the drafts without much negotiation; any attempt to modify
customary international law would have resulted in much wrangling. If the developing countries
had believed that they were offering ISA to all and sundry foreign investments, it is doubtful that
they would have signed scores of BITs. It is clear from the jurisdictional challenges in case after

case that states tended not to accept ISA jurisdiction voluntarily. However, it is not necessary for
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the argument in this thesis to suggest that the drafting of the BITs was intentionally misleading.

4. The ambiguous provisions in most of the early BITs could have led to a narrow or a wide
interpretation but most arbitrators chose the expansive alternatives. Again, the lawyers’ close
associations described in this thesis are not alleged to be collusive machinations. Social interactions
between legal actors can bring about systemic changes in law (Katz, 2010, 460-3), and ISA has
cohesion in its professional community. The tool used for bringing about sweeping changes in
international investment law was the interpretation of consensual, agreed instruments. The radical

changes in the global economy facilitated the process.

5. One factor that the ISA decisions emphasise is the acceptance — tacit or explicit — by state
actors, of SPEs routing investment through various SCCs. Helleiner’s reminder not to forget the
states’ role in the financialisation of the global economy in the 1990s is pertinent to the evolution of
ISA and, indeed, the effect of SCCs thereon (Coleman and Sajed, 2013). ISA arbitrators usually

rely on states’ acts and omissions when determining jurisdictional issues.

6. Van Harten (2005) has illustrated how ISA authority was private by referring to the legal
structures used. In the operation of BITs, home states need not be involved politically (Montt, 2011,
p.1). Investors directly challenge the policy decisions or actions of a host government, or even the
judicial decisions of national courts. Given the non-state actors’ involvement in it, BIT law has been
called hybrid (Douglas, 2004). Another perspective is of Mills (2011) that the system is neither
public nor private but simultaneously a complex union. Roberts (2013) believes that the field is still
young and that it may generate its own identity like that of a platypus which had the characteristics
of a bird, mammal and reptile. This thesis proceeds on the basis that international investment law is,
in essence, a private law even if in public vesture — an example of a “historical bloc” (Saull, 2012,
p.328). The practices, rules and norms are being created for the benefit of private investors mainly
by private authority albeit in the name of the states. States were not the originators of BIT
development. Despite the size of its economy, the US did not conclude its first set of ten BITs until
the period between 1982-86 (Vandevelde, 1993, p.622) by which time there were 194 BITs between

other nations.

7. It has been argued that with its roots in treaties, ISA is part of public international law and
that the arbitrators’ authority is ‘delegated authority’ of the states (Panitch and Gindin 2012, p.232).
The delegated authority appears to be based on states’ consent derived from an interpretation of
ambiguous BITs. Some BITs might have been adopted in the same manner as in a contract of
adhesion or on a ‘take it or leave it’ basis, or without full understanding of the implications of their

arbitration provisions. Yet, contra proferentem interpretation is not part of investment treaty law.'
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Under domestic law, most states offer remedies to alleviate the harsh terms of adhesion contracts,
e.g. the English Unfair Contract Terms Act, 1977. Ironically, BITs were designed to protect
investors against arbitrariness by states, but provide no protection to states against investors’
arbitrariness or unfairness. Given the long durations of BITs, states cannot terminate their
obligations if they become too onerous for reasons outside their control as the home states might not
agree to an early termination or a revision of a BIT. Unless states have been sophisticated in their
negotiations of BITs, their control on the direction taken by ISA is removed entirely to private
authority while BITs remain applicable (and this they do for a considerable length of time, even

after their termination).
2.3  Diffusion of BITs

8. The question addressed by several scholars revolves around the reason why developing
countries signed BITs that hurt them (e.g. Guzman, 1998). A competition to attract capital features
prominently in the answers. The literature on diffusion includes:* Biithe and Milner (2014) on how
trade agreements affect FDI; Posner and Sykes (2013, p.292) on a prisoners’ dilemma for the
developing states;® Montt (2009, p.118) on network externalities® (during 1959 to the late 1980s
only a small group of initial users signed BITs followed by a bandwagon effect); Poulsen and Lauge
(2014, also see Poulsen and Aisbett, 2013) on bounded rationality framework (to explain why
competing developing countries adopted modern investment treaties with inflated expectations
about their economic benefits); Guzman (1998, 2006, 2008) on rational competition model; Van
Harten (2005) on the debt crises of the 1980s as a structural factor, and Elkins et al., (2006) on

competition and economic pressures among developing countries to attract foreign investment.

0. Biithe and Milner (2014) address the reasons for the positive empirical association between
Preferential Trade Agreements (PTAs) and FDI. There is more variation in the dispute resolution
clauses in PTAs than in BITs. They conclude that PTAs with investment provisions attract
significantly more FDI than PTAs without such provisions (2014, p.112). Some PTAs like NAFTA
have a chapter on investment protection embedded in them. Biithe and Milner (2014) test the
assumption that signing BITs was expected to increase incoming FDI. Tobin and Busch studied the
relationship between PTAs and BITs to conclude that BITs “raise the prospects of getting a North-
South PTA with all the deeper and reciprocal obligations that these entail.” (2010, p.31). A
comprehensive study of the effect of BITs and Double Taxation Treaties (DTTs) on FDI flows was
carried out by Sachs and Sauvant (2009), again, citing the uncontroversial theory that DTTs and

BITs were signed in order to attract FDI.

10.  Arguments relating to diffusion and competition are difficult to prove or disprove (as their
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proponents tend to accept) and many are based on an assumption of a free choice for the developing
countries. This itself is doubtful given the evidence of the debt crises of the 1980s (see Chapter 9).
Biithe and Milner point out that roughly 55% BITs are between a poor host country and a rich home
country (2014, p.4). This must entail an inequality of bargaining powers. Although they refer to the
general belief that BITs seek to provide a stable investment climate, they acknowledge that it is by
no means certain that simply signing BITs necessarily increased FDI in-flows (also see, Biithe and

Milner 2008).

11.  Competition models can be simplistic as there were alternative options for risk-mitigating
such as, for example, internationalised contracts (Yackee, 2008; Alvarez, 2011). Tobin and Rose-
Ackerman (2011) conclude that each additional BIT would have a reduced marginal ability to
attract capital. Montt rightly questions why the content of BITs did not become more and more

investor-friendly as a result of a competition between states (2009, p.110).

12.  The studies seeking to prove a relationship between BITs and FDI-flows are of a limited
value because of the reality of SPEs and SCCs used to channel capital flows. Whilst BITs may
increase the options available to a foreign investor, in theory, one BIT with a host state is sufficient
protection and even that need not be with the investor’s home state. Brazil has not ratified a single
BIT of the twenty or so BITs that it has signed, and it was one of the top recipients of FDI for a
number of years in its region; sub-Saharan Africa had difficulties attracting FDI despite entering
into BITs. Ireland has no BITs in force but has had no difficulty attracting capital; it had signed one
BIT with the Czech Republic which was terminated. Cuba attracted substantial FDI from Canada
and Mexico without any BITs with these countries (Hallward-Driemeir, 2003, p.9). Hallward-
Driemeir concluded that BITs would be more likely to be effective in attracting FDI where the host
state had well-established legal institutions but then the BIT protection is somewhat redundant.

Existence of natural resources appears to be a relevant factor for FDI inflows.

13. Whether or not FDI follows on signing of BITs is perhaps not the right question. Despite the
6100 odd treaties in existence today (including BITs, FTAs, PTAs, etc.), a further 14,100 treaties
would be needed to cover all possible bilateral relationships (UNCTAD 2011, p.7). The question
assumes, wrongly, that when a treaty is signed between say Pakistan and the US, FDI would flow
directly from the US to Pakistan. Haberley and Wojcik (2013) found that according to the IMF data
when Ireland had inward FDI of $19 billion from the US, the US records showed outgoing FDI to
Ireland of $158 billion. Not all FDI is truly foreign, some being host-country capital on a round-trip.
Further, the competition based models do not answer what the rich states’ motivation was for their
BIT-signing spree. This is pertinent since it has been shown that BITs tend to be signed on the
terms proposed by the rich states (Allee and Peinhardt, 2014).
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14.  Allee and Peinhardt (2014) suggest and evaluate three explanations for the design of BITs,
namely, the need for the host states to show credibility, the power and preferences of capital-
exporting home states, and rational design. They do not treat the first two explanations as two sides
of the same coin; their study indicates no support for the credibility option. They found that BIT
negotiations are likely to occur on the terms set by the home state (2014, p.62). They also consider
the areas of variation across treaties after codifying all available treaty texts between 1959 and
2006. The rational design approach was set out in the 2001 International Organization special issue
but had not been empirically tested on large N. No support was found for the rational design
prediction for variation across BITs. They conclude that the design of BITs seems to be determined
more by the characteristics of the home state than by any features of the host state; evidence that
enables them to conclude that power politics is very much alive. They conclude that the more
powerful BIT signatories knew what they were designing (2014, p.82). Their contribution is
valuable in taking forward the debate from the generalities of BITs to testing against variations, but
their approach remains state-focused. Interests of private authority in home state are merged with
those of the state actors. Their study also ignores the effect of the thicket of SCCs, DTTs and BITs
that enables the making of indirect investments. The way BITs are used by TNCs thus adds an

element of random dynamic that may not be captured by the statistics.

15. Whatever the reason for the diffusion of BITs, the acceptance of ISA, particularly for
indirect investments was the effect of the arbitrators’ interpretations of BITs. States may well have
misunderstood the nature and function of BITs; there is some evidence to support this (Chapter 9).
If BITs were signed to attract FDI by providing an option of ISA, the developing countries were
unlikely to have included debts and portfolio investments in the definitions of eligible investments.
If the objective of a BIT between a capital-exporting country A and capital-importing country B
were to promote FDI to country B, a reasonable assumption would be that an investor from country
A would be eligible for ISA if it owned 10% or more of the ordinary shares or voting power of an
incorporated enterprise or the equivalent of an unincorporated enterprise in country B, and vice
versa. As it was, the minimum requirement of 10% ownership for FDI (the common definition of
FDI) did not find an expression in most BITs. Most investment flows in the global economy after
1990 were indirect through SCCs offering tax and other regulatory advantages. This makes it
difficult to identify a home state for an investment: the same investment could have several home
states some of which had no BITs with the host states. Most ‘indirect’ investments are held eligible
for ISA. What significance then remains, if any, of the bilateral nature of the promises in BITs and
the objectives to promote mutual prosperity, if the ultimate investor need not have much of a

connection with the signatory state to the BIT?
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16.  BITs were promoted by IOs as part of a campaign to improve the investment climate of the
developing countries. They were, at least partly, a political compromise by the cash-starved and
heavily indebted developing countries. Sornarajah (1994) and Guzman (1998) were questioning
why countries signed BITs containing stronger protection than that offered by the Hull rule
(prompt, adequate and effective compensation), and the suggested answer was their desire to attract
FDI. Yet, the definitions of investment never referred to FDI (e.g. 10% or more ownership).
Arbitrators do not concern themselves with FDI because BITs do not refer to them. Many BITs
themselves seem to refer to indirect investments, and despite the potential for an indefinitely long
chain of investors the arbitrators have not placed a cap on the number of links. In their
interpretations, an investment is an ISA-eligible investment unless the state had carved out a
specific exclusion. The developing countries do not appear to help their own case when they accept
investments by TNCs channelled through tax havens via SPEs. Arbitrators hold that such SPEs

have a legitimate business — e.g. that of holding other companies.

17.  Although the developing countries might have competed for capital, there is not sufficient
research on the roles played by the London and Paris Clubs, or the IMF or the large investors (be it
oil companies or other corporations). The World Trade Institute launched a program in 2010 to
promote research with a focus on, inter alia, new paradigms in the economics and political
economy of international investments as well as the interaction between international trade and
investment regulation (Echandi and Sauve, 2013). Their focus is on new actors and new forms of

investment (e.g. non-equity modes of investments).

18.  Simmons (2014) compares BITs with the institutions for the protection and promotion of
trade; her intention is not to test an explanation for the differences between the two regimes but to
explore the consequences for governance. Simmons considered the evidence that BITs may have
under-delivered investment and that ISA may be contributing to the expansion of the already
asymmetrical legal rights of investors. Simmons (2014, p.30) also found that slow economic growth
renders potential host states more willing to accept BIT constraints and that disputes come at the
worst possible times when macroeconomic conditions are unstable. Although Simmons focuses on
state actors, she acknowledges the comments of Alvarez (2008, p.959) that the emerging arbitration
case law is at least as much “a creation of corporate investors as it is of the states that enter into

BITs.”

19.  Vandevelde (2010; also see Ghouri 2011) has followed the evolution of BITs and argues
that access, reasonableness, security, non-discrimination, transparency and due process are the six
core principles of BITs, all but ‘access’ having ‘rule of law’ as a common element. The elements he

cites are valuable from the perspective of investors. BITs place foreign investors in a special,
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unequal position compared to national investors; there was not much public debate when signing
BITs; most arbitration cases are confidential even if the public purse pays the awards; and it is
arguable that BITs create unreasonable norms in granting any and all investors substantial
privileges without any obligations. Using Bingham’s (2011) principles, BITs do not qualify as rule
of law. Further, Vandevelde refers to Abs and Shawcross, both of whom had close connections with

Shell, the British and German governments, and various international organisations.

20.  Moran’s (2011) suggestion to look at FDI in detail (given its different effect on various
sectors, such as extractive, infrastructure, manufacturing, services, and so forth) neither appears to
have occurred to those who drafted BITs or the Convention, nor to the IOs who promoted ISA for
all sectors alike. Such lack of attention to detail of an enforceable provision was not typical of
developing countries in the 1980s. Moran’s work coupled with the analysis of ISA cases in this
thesis shows the need for bespoke solutions to investment issues. His recognition of the moral
hazard (and how political risk contracts are interpreted and arbitrated) is also applicable to ISA.
Recognising and allowing marginally legal structures to access ISA discourages mediation or re-
negotiation when a contract faces unforeseen difficulties, or is found to have been based on an

unrealistic foundation. It also discourages the making of fair contracts in the first place.

21.  Williams and Foote (2011, p.63) found that (a) the primacy of parties’ consent to ICSID
jurisdiction is in the ascendancy over ISA-eligibility being dependent on essential characteristics of
an investment, and (b) the requirement that an investment constitute a significant contribution to the
host state’s economy has been severely diluted if not eliminated. These findings are confirmed in
this thesis although the focus here is on the role of SCCs. Also, the consent is not really given by

parties as much as being inferred from BITs or investment laws.
2.4  Asymmetries and criticisms of ISA

22.  The legitimacy, accountability and transparency of BIT arbitrations have been increasingly
questioned in the last decade or so. This discourse is not focused on the effect of SCCs. Several
inherent structural asymmetries relating to BITs have been addressed by Sornarajah (1994, 2011),
Montt (2009) and Van Harten (2010). Sornarajah (2011) frames the current position of international
law using the concepts of normlessness and conceptual chaos. Arbitration practitioner Berman
(2011) sees the system as still being in the process of evolution. Schneiderman (2008) suggests a

constitutional framework and accepts the constraints faced by states.

23. Van Harten (2006, 2010, 2013, 2014) has done extensive work on the systemic bias in
arbitration tribunals and casts international investment treaty law as global administrative law. Van

Harten’s work is an impressive overall critique, particularly comparing the awards of ISA
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arbitrators with domestic judicial review cases. Kalderimis (2011, p.157) deals with global
administrative law issues, and Mills (2011) with the public-private conflicts and uncertainties — the

fault lines - that underlay the BIT arbitration community.

24, The framework of BITs and ISA favours investors, but even where choice existed to
construe ambiguous provisions of BITs, most arbitrators appear to have chosen investor-friendly
interpretations. This has been documented by legal critics of the system such as Van Harten (2012)
(showing systemic bias using content analysis) and by Sornarajah (1994, 2010). They are not
wrong, even if there are detractors of this view. Most arbitrators believe that they interpret BITs in
an impartial manner — neither in favour of the investors nor of the states, so that any resulting
asymmetries are the result of bad drafting of BITs by states. Puig (2014) applied networks analytics

to arbitrator appointments to find explanations for the mainly ‘white, male’ club of arbitrators.

25.  Brown (2015) shows how neoliberal rationality has changed over time from a productive to
increasingly financialised economy and warns of the dangers of economizing the spheres that were
previously democratic. She flags up its plasticity (availability to reconfiguration) as an important
characteristic. ISA has followed this pattern by proving to be remarkably amenable to change at the
instance of arbitrators some of whom wish to push it further towards increased autonomy. Rule of
law is a tool that uses the myth of a state’s consent for initial legitimacy, while working to obtain

complete freedom from it.
2.5 SCCs

26.  This thesis relies on the conclusion of Palan et al (2010) that offshore is the global economy.
The list of SCCs used in this thesis is largely based on the tax havens set out by those authors. The
wider expression SCCs enabled this thesis to develop the idea that some loci that might not be
considered tax havens effectively function as such, at least for certain sectors, for example, Canada
for mining companies. The enquiry in this thesis was also informed by the eclectic collection of
writings of Tett (2009), and several prominent globalisation thinkers/authors including Strange
(1997, 1998), Anghie (2005), Klein N. (2007), Sassen (2007), Picciotto (2011), Mazower (2012),
Koskenniemi’s history of international law (2001 and 2012) and Brown (2015).

27.  Holding companies and SPEs are used as the building blocks of the global economy and
most ISA arbitrators assume that there is nothing wrong with this. The structures are legal and there
is the rub. Encouraging them for one purpose allows them to thrive potentially for illegitimate
purposes. ISA arbitrators try, but it is difficult to distinguish between a sham and a legitimate shell
company. SPEs’ role in the previous financial crisis and also generally in skewing markets is part of

the essential background for the work in this thesis. There was a recent $50 billion ISA award in
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favour of Yukos investors who had used opaque, offshore structures; the award was set aside in the
Hague on the basis that Russia has not ratified the ECT under which the arbitration took place.” The
arbitrators had upheld jurisdiction despite the lack of ratification of the ECT.

28.  Shaxson (2012) wrote how powerful in, and how essential to, the global economy the tax
havens are. His work puts into perspective the demands for equality and fairness by TNCs in ISA
that are often framed in moralistic terms (e.g. states cannot be excused from having to keep their
promises even if they become onerous) while the same investors are enjoying the benefits of tax
havens in their operations (not just tax optimization schemes but also transfer pricing, secrecy, and
so on). Shaxson’s (2012) estimate of the total worldwide annual loss of $255 billion to such

strategies is significant.
2.6  ISA as part of multi-layered global governance

29.  Following Picciotto’s (2011, p.448), conceptualising, this thesis analyses whether, and if so
how, the indeterminacy of the texts of BITs provided the space for the deployment of legal tools
(e.g. interpretation) and other basic norms (e.g. consent) to regulate policy preferences in
international investment law. Although the language of ISA is rooted in consent, sovereignty and
treaties, ISA is unique in that states’ consent is no longer needed for revisions or alterations to the

process; far-reaching changes are implemented using interpretation.

30.  Multi-layered governance of ISA is divided in this thesis into an operative and a normative
system adapted from the model of Diehl et al (2003). For example, BITs themselves include the
normative part (e.g. provisions against expropriation). The Vienna Convention on the Law of
Treaties (VCLT), the Draft articles on Responsibility of States for Internationally Wrongful Acts,
(the draft Articles), 2001, and the New York Convention on the Recognition and Enforcement of
Foreign Arbitral Awards, 1958, (the New York Convention) are parts of the operative system
although they too contain norms which provide the structural framework used in other norm-
making. At least the initial drafting of the operative norms was predominantly in the hands of

lawyers and 1Os like the International Chamber of Commerce (ICC).

31.  There is some overlap between the operative and normative systems as seen in the
‘attribution’ doctrine used by BIT arbitrators. Actions or omissions of all sub-national entities, State
Owned Enterprises (SOEs), agencies with any state control, civil servants, government ministers, or
judges are attributable to the central government - the only subject recognised at international law.
This is set out in the International Law Commission’s (ILC) draft Articles.® The draft Articles are
cited and relied on by arbitrators as if they codify operative international law. This is on the basis

that they simply suggest what the international law is. However, their effect is normative and
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expansive. For example, federal states whose constitutions set out separate fields of power for sub-
national units are responsible for the actions of sub-national units over which they have no de facto
control. The potential, and now actual, use of the draft Articles in ISA was perhaps not always
obvious to state representatives. The UN did not call a treaty-making assembly on the express

recommendations of the ILC.

32.  Sassen’s (2002, p.92) idea of embeddedness of the global in the local economies is relevant
here. States’ role continues to be important to provide the domestic and international operative
framework. The global is embedded in the national economies but behind a heavy protection of
international investment law against local risks. This protection is not simply against egregious
forms of governmental misconduct (Sattorova, 2012) or singling a foreign investor for arbitrary
treatment. This is clear from the circa fifty ICSID arbitrations against Argentina arising out of its

national financial emergency.

33, National courts will, and do, enforce awards rendered under rules other than ICSID, and thus
‘enable’ BIT arbitrations; ICSID awards are enforceable as if they are final orders of courts, but still
need assistance of state’s power in the actual enforcement of the final awards. Other area of
possible court interference is the provision of interim relief (for example, maintenance of status quo
pending the resolution of a dispute or obtaining evidence from an unwilling witness) but
increasingly, arbitrators themselves devise and grant interim relief creatively, minimising the need

for reference to national courts. In this way they promote arbitration as a self-contained legal order.

34.  Contrary to the radical changes in the normative functions after 1990, the operative system
of BITs has not changed. BITs are signed between two states and third party investors are
beneficiaries of the regime. Alternatives to ISA could have been developed (as for instance, giving
foreign investors direct access to ICJ). The EU has recently proposed an international investment
court for the Comprehensive Economic and Trade Agreement (CETA). However, the general trend
in all trade and investment treaties as well as other businesses is towards private dispute resolution.
Indeed, arbitration is provided, at times with an opt-out but mostly on a mandatory basis, even in
day-to-day transactions people enter into with private corporations like Dropbox or credit card
companies. The “proliferation of private ordering” is “undoubtedly occurring inside and outside the
nation-state” (Zumbansen, 2013, p.128). This is why ‘private authority’s expansion’ is an important

area of study.
2.7  Key Concepts

35.  This thesis stretches the meanings of two core concepts in global governance namely,

private authority and IOs. Further, unless identified as FDI or otherwise in the context of a case

27



study, direct investments refer to home-host state routing of investments and indirect investments
mean those that take a route through one or more non-signatories to a BIT. ‘Seats of corporate

convenience’ is a phrase coined for this thesis and is discussed in Chapter 5.

2 ¢C

36.  There can be disagreements over the precise meanings of “private”, “authority” and “private
authority” (Hall and Biersteker, 2002, p.203) as the public-private boundary is not always easy to
draw. This thesis seeks to add to the provisional typology beyond the trinity of market, moral and
illicit authority identified by Hall and Biersteker (2002, p.217) to include ISA arbitrators’ private
judicial authority. Hall and Biersteker place Cutler’s private collaborative authority as a subtype of
market authority, and this may be appropriate for purely commercial arbitration norms,’ but it is not
precisely the category in which ISA fits easily. It is the host states’ national courts’ jurisdiction that

ISA arbitrators supplant.

37.  Strange’s question ‘cui bono?’ is pertinent to this thesis. While, some states may win some
actions or issues in some actions, they tend to be the respondents in ISA. BIT arbitration was not
originally promoted by powerful states in their own interests.® One signatory state (capital-
exporting) to the BIT usually has no further involvement with the actual dispute resolution over the
long duration of BITs. The regime was designed and evolves for private TNCs, the main users of
ICSID arbitration, and benefits bankers, third party funders, the ICSID Centre, and the arbitration
industry. This thesis identifies authority of ISA arbitrators as essentially private judicial authority
(not hybrid), for the norm-making part of the regime. It does sometimes interact with other forms of
private authority (e.g. NGOs’ moral authority as amicus curiae) and uses the operative norms in its

advancement.

38.  Unless otherwise expressed in the thesis, the generic expression 1Os includes along with the
IMF, the UN agencies (e.g. UNCTAD, the United Nations Commission on International Trade Law
(UNCITRAL), the World Bank, and the private institutions, such as, the ICC and other arbitration

providers.” The arbitration providers’ activities are influenced heavily by the leading arbitrators.
2.8  Contribution of this thesis to knowledge

39.  The literature reviewed in this Chapter confirms the fact that ISA has not been analysed
through the lens of SCCs. The possibility, albeit not the timing, of a global financial crisis (in which
SCCs played a key part) was foreshadowed by some GPE authors before 2008, and there is some
agreement on the capture of the global financial regulatory policy by private interests (Helleiner,
2011). It is an important backdrop against which other international investment decisions of states
and TNCs should be studied. For example, almost fifty ISA cases against Argentina did not spring

up simply from the unilateral acts or omissions of Argentina; the crisis in that country was part of a
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continuum since the 1990s in which many other actors have played a part, and some of whom are
not accountable for their contributions (e.g. private TNCs and 10s). In a similar way, the structural
position of the SCCs in the global economy makes it essential that their effect on ISA is considered
so that any further decisions (on the need of private authority of ISA and of bilateral instruments for
promoting or protecting investments) are taken in light of the criticisms of ISA in the literature but,
more importantly, the essential characteristics of modern investments and investors. In an
interdependent economy, both home and host states need to consider whether they need to carry on

with a pretence of a bilateral system designed for a radically different economy.

40.  Powerful TNCs using the privileges of SCCs have had an enormous influence on
international investment law. Yet, SCCs, like the proverbial elephant in the room, are rarely part of
the discourse on ISA. States are concerned about the effect of SCCs, especially the tax havens, on
their economies if we consider their public rhetoric and that of the IOs’. The existing literature as
surveyed above indicates that it has not examined the influence of tax havens or SCCs on the norms
being developed in ISA. To the extent that this study highlights the number of ICSID cases in
which investments were indirectly routed, the number of cases using corporate forms such
American LLCs, the number of BITs and DTTs signed by SCCs, and the amounts of FDI inflows
and outflows from SCCs at key times (e.g. 1970, 1990, 2007), it is empirical. The thesis is
analytical in other respects in that it seeks to show how the use of SCCs has affected the scope of
ISA and it relies on case studies to show the complexity of the use of SCCs. The literature (for
example, Williams and Foote, 2011) largely focuses on the terms of BITs that define investors and
investments, and their interpretation by ISA arbitrators. This thesis highlights the fact that the

interpretations are not in keeping with what was drafted, promoted and agreed to.

41.  The thesis shows how the transfer of national judicial authority to private arbitrators is
continually advanced both by TNCs’ use of SCCs, and the arbitrators’ jurisdictional determinations.
The process is supported by states playing a passive role by signing long-term BITs that are neither
carefully drafted nor revised timely. This thesis also shows the lack of a justification for providing
indirect investors access to ISA on a bilateral basis (in BITs) when majority of investments are not
from a home to the host state. The original justification of BITs attracting FDI no longer applies as
the origin or destination of funds is irrelevant to ISA eligibility, and can be manipulated. The pre-
liberalisation states economies for which BITs were designed are long replaced by neoliberal

economies in which states’ powers are circumscribed by other actors.

42.  This thesis also advances the current scholarship on how at critical junctures, close
association of private actors set the evolution of ISA on an expansive path in disregard of the

objectives of BITs. The close association involved a few arbitrators working together as counsel,
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arbitrators, promoters of certain views, writers, etc. In the small field of arbitration, this would have
been enough to support new concepts or interpretations. There was an alternative and a more
reasonable interpretation of BITs that the arbitrators did not choose, thus helping to legitimise
TNCs’ use of SCCs and SPEs. It illustrates, through case-studies, how the evolution of ISA appears
to have become path-dependent because of the interpretations of gateway clauses. Once sufficient
number of arbitrators took a united view of certain terms, their expert views were not challenged.
This thesis also corroborates the argument of Palan et al (2010) that offshore is an integral part of

the global economy.

43.  Even if states accepted the existence of SCCs and their structural role in the global
economy, there is not enough evidence that they intended to accept SCCs for the purposes of
arbitration - a special mode of dispute resolution, usually dependent on express consent. If BITs
were designed to stimulate al/l types of investments, they could not have been designed also as
arbitration agreements without leading to an unreasonable or manifestly absurd interpretation,
something to be avoided according to Article 32 of the VCLT. In principle, such an interpretation
would enable the transfer of a potentially large number of disputes from the national to the
international realm of ISA. The fact that this is not routinely used may be currently a function of the
high cost of ISA (with mass claims this may not be an obstacle for long), and the lack of widespread
awareness of its potential. For example, a lawyer recently commented in the news about a new tax

on the non-Canadian purchasers of residential estate as being in contravention of investment treaties

(Appleton, 2016).

—_

The rule contra proferentem is not entirely unknown in international law: McNair, 1961, at 464-5.

2 As will be discussed in Chapter 3, there was a sudden rise in the 1980s and 1990s in the number of BITs being
signed. In 1997 alone, 153 BITs were signed, one every two and a half days (Panitch and Gindin, 2012, p.244).

3 The other explanation offered by Posner and Sykes (2013, p.293) is that the developing countries might have wished
to exploit existing sunk investments by insisting on weak protection under customary law but individually could not
guarantee receiving future investments without offering further protection to the investors.

4 A change in the benefit, or surplus, that an agent derives from a good when the number of other agents consuming
the same kind of good changes.

5 “Dutch court overturns 50 billion Yukos ruling on jurisdiction” Bloomberg 2 April 2016. Retrieved from
www.bloomberg.com.

6 The rapporteur James Crawford is also one of the well-known BIT arbitrators.

7 Commercial arbitration is between two consenting parties acting in purely commercial interests; ISA can be
commenced against a state even when that state was not a party to the original investment agreement.

8 Panitch and Gindin (2012, p. 231) argue that the US model BIT was the institutional innovation that made it
possible to transplant the “regulatory takings” doctrine from the domestic US legal system into public international
law. However, BITs originated before the US took much interest in them and the US has not signed many BITs
relative to other countries and the size of its own economy.

9 For example, the Swiss Chamber of Commerce, the American Arbitration Association and the London Court of

International Arbitration.
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3. Making of the Operative Norms

3.1 Introduction

1. This Chapter briefly covers the factual and legal background of the rise of international
arbitration at the beginning of the 20™ century, and why this was not sufficient to address the
nationalisation disputes. It recounts the close association between 10s and the ICC. This, with the
support of developed countries, led to the creation of the ‘operative’ framework of the New York
Convention that would turn international arbitration into an effective remedy for any cross-border
dispute. It is not restricted to ICA awards; it can be used to enforce non-ICSID ISA awards. The
International Council for Commercial Arbitration (ICCA) and the Permanent Court of Arbitration
(PCA) have published, in 2011, a handbook for national court judges that confirms the pro-
enforcement bias of the New York Convention and warns them that a non-recognition of a New
York Convention award can amount to a breach of international law under a BIT. The ICCA
members are dispute resolution specialists. It has an official NGO status at the UN, and it
participates in the UNCITRAL meetings. All leading arbitrators regularly attend the biennial ICCA

meetings.
3.2 States’ power to nationalise property

2. China challenged British East India Company’s monopoly on trade (exchanging opium
grown in India for silver coins) in Guangzou (Canton) by seizing two million Pounds worth of
opium in 1839 (Melancon, 1999). The British gunboat attack, following the failure of negotiations,
was led by the Nemesis owned by the East India Company and manned by a few officers of the
Navy destroyed Chinese war junks in 1841 (Hall and Hutcheon, 1846). Britain secured the island of
Hong Kong, and 12 million silver dollars compensation, half of which was for the opium destroyed
by China (Hansard 1842). Despite the merchants’ illegal trade in China, the British government
assisted in the recovery of compensation. The opium war was a classic example of gunboat
diplomacy and an illustration of a harmonious joint endeavour by public and private powers. There
was an older remedy available to British foreign investors from 1295 - ‘letters of marque and
reprisal’. State’s cooperation with property owners thus has historical precedents. Yet, property

rights were never absolute.

3. Property rights of individuals depend on the domestic laws of host states that can create,
modify or destroy them (Friedman,1953 and Kaeckenbeek, 1937). Disputes over such rights are
within the jurisdiction of the domestic courts.' Expropriation of property was known in Italy in the

1100s, or in Germany from the 1300 onwards (Hiibner, p.256). It usually was for a “public
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necessity” and on payment of compensation (Reynolds, 2010, p.100). Private corporations did not
always abide by this principle in the colonies they administered. Entire kingdoms were taken over
by the British East India Company, without the payment of adequate compensation, under the
doctrine of lapse invented in the mid-19" century; the Company would annex a kingdom if it
decided that its ruler was incompetent or that the ruler did not have a legitimate, biological male

heir.

4. The power to nationalise property, including that owned by foreigners, is an undisputed
attribute of states’ sovereignty as recognised by the UN General Assembly in 1952. Most property
is subject to state’s power, for example, to impose tax, or to permit compulsory purchase of
property for widening a highway, etc. ISA’s origin was based on the fear of expropriation of
investors’ properties by developing countries, but investors’ own countries had used expropriation
policies from time to time. For example, France has nationalised banks, car manufacturer Renault,
electricity enterprises, and the UK has nationalised rail, coal, electricity, iron and steel industries
although some of which were later privatised. The US Gold Reserve Act 1934 made it illegal for
individuals to own gold; the US Treasury acquired such gold at a fixed price (Rosemeyer, 2002).
Foreigners in the US had to surrender their gold too (Nussbaum, 1954). Resources grew in
importance by 1918 (Costigan, 1918) but the Friendship, Commerce and Navigation (FCN) treaties
designed for traders were not believed to be adequate (Walker, 1958), particularly for the oil

investors due to their concerns over “obsolescing bargains” (Vernon, 1971, p.46).

5. Prior to the globalization of the 1870-1913 period, national wealth and power depended on
international trade, which, in turn, depended on the capacity of states’ naval forces that protected
the merchant ships. International merchants had used commercial arbitration extensively in
England.’ Expert arbitrators made final and relatively quick determinations being familiar with
issues such as bills of lading, demurrage, lay-time, stowage, and the customary roles of the actors
involved. These were purely commercial arbitration cases in which the advantages of arbitration

over court were recognised by the parties that voluntarily opted out of the court’s jurisdiction.
3.3  State-to-state arbitration

6. According to a 1928 memorandum by the historical adviser of the British Foreign Office
(UK Cabinet Memorandum,1928), the first state-to-state arbitration was between the British and the
American Governments under the Jay Treaty of 1794 over issues of war-debt and the boundary
between the US and Canada. The memorandum noted that international arbitration was acceptable
for both international and internal issues. It was believed that in respect of some disputes a decision

by either party’s court might not be as acceptable to another state as an international arbitration
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award, and that an arbitration verdict might be more acceptable if the system did not provide for
compulsory arbitration. The willing consent made a difference. It was because of their experience of
the advantages and limitations of arbitration that the British government, at that time, was not keen
on a universal agreement for compulsory arbitration.” State-to-state arbitrations tended to be about

boundary disputes or private investors’ claims.’

7. Private investors’ complaints to their home government were not always justified. For
example, where Don Pacifico claimed £20,000 for his property lost in a riot, the award was for a
mere £147 after a British gun-boat intervention, and the diplomatic interventions by France and
Russia.® Similar was the experience of the US in the claim for $80,000 for the ship Virginius’ which

was seized by the Spanish authorities; the ship had fraudulently used the American flag.

8. With its experiences, Britain suggested that all private claims could be referred to early
arbitration, thus freeing the government from having to act, possibly to its subsequent
embarrassment, if the claim was proved to be false or highly inflated. Arbitrators could not make
new law especially “on questions of large interest by which nations are divided” but they could
clear the ground “by eliminating doubts as to the legal position and as to questions of fact”.® The
first draft General Arbitration Treaty in 1896 proposed by Britain that non-territorial claims
involving less than £100,000 should be submitted to an arbitral tribunal was not approved by the
US. Soon, the Hague Conventions for the Pacific Settlement of International Disputes, 1899 and
1907 were concluded encouraging the use of state-to-state arbitration as a peaceful alternative to
gunboat diplomacy. The Permanent Court of Arbitration (PCA) was established at the Hague
(Snyder, 1962). Even for the PCA, a willing consent was necessary. Most disputes did not go to the
PCA and were resolved in International commercial arbitration (ICA) whether against private or

state parties.
3.4  International commercial arbitration (ICA)

0. ICA was successful primarily because its enforcement was made effective by one of the
most successful multilateral treaties, the New York Convention. The ICC prepared the first draft.
The draft was amended and promoted by the UN Economic and Social Council (ECOSOC). The
predecessor of the New York Convention was the Geneva Protocol on the Execution of Foreign
Arbitral Awards in September 1923, also drafted by the ICC. In upholding and enforcing parties’
agreements for private arbitration of commercial disputes, states agreed not to enforce their courts’
jurisdiction over such disputes. The Geneva Protocol imposed on a court the obligation to enforce
an award made in its own jurisdiction. The goal of ICA was to have an award enforceable across

borders — in any signatory country. Another Convention was signed in Geneva in 1927 to provide
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for enforcement of arbitration awards in any signatory country but this treaty required the award to
have become final in the country where it was made. The word ‘final’ was not defined and could

lead to disputes. The New York Convention fixed the problems faced in practice.

10.  Currently accepted by over 150 countries, the New York Convention makes ICA awards
easier to enforce across borders than national courts’ decisions; the latter involves a myriad legal
difficulties and procedural niceties. A New York Convention award has to be enforced unless the
defendant objects to it on a very narrow set of grounds contained therein. Right or wrong, the
decision of a private tribunal ought to be enforced because of party autonomy. ICA awards could be
enforced in any signatory country where the defendant had assets so long as the parties had entered
into a valid arbitration agreement in writing. Using the twin doctrines of competence-competence

and separability, the Convention enabled ICA to be quite successful as a mode of dispute resolution.

11.  The close association of the ICC and other 10s led to the New York Convention which was
followed by a wider, looser coordination among other state actors. Further treaties were signed to
provide for enforcement of awards. The European Convention on International Commercial
Arbitration (the Geneva Convention, 1961) was to govern the enforcement of ICA awards between
the Eastern and Western blocs of Europe. The Inter-American Convention on International
Commercial Arbitration, (the Panama Convention, 1975) was aimed at ameliorating the effects of
the Latin American Calvo Doctrine’ for foreign investors. The World Bank promoted ICA by

insisting on reference, mostly to ICC arbitration, in projects it funded in the developing countries.

12.  The banking sector was not originally keen on arbitration; loans were usually made with
security and banks relied on courts to grant quick, interim relief to attach assets or freeze accounts.
ICA still flourished using the operative framework of the New York Convention, promoted by the
ICC and other arbitration providers as well as investors who insisted on an international arbitration
clause in commercial cross border agreements. A large number of international commercial disputes
were removed from national courts’ jurisdiction and referred to arbitration, particularly where the
respondent was likely to be from a developing country. However, despite the successful evolution

of ICA and carefully drafted arbitration agreements, ICA did not cover political risks.
3.5 Nationalisations

13.  Oil companies usually arrange their businesses to ensure that royalties and taxes work to
their advantage, benefiting oil-users at the expense of hosts (Joffe et al, 2009) but the long term
concessions can lead to difficulties of enforcement. In 1938, Mexico nationalised the assets of
nearly all foreign oil companies; Shell accounted for over 60% of Mexican oil production at the

time.'® Venezuela would have, but did not, follow suit, but Shell had to concede generous terms to
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the government.'' Iran was the first state in the Middle East to nationalise its petroleum resources in
1951. In July 1956, Egypt nationalised the Suez Canal Company and its assets, rights and
obligations, even those outside Egypt. The lengthy settlement discussions over the dispute showed
that no amount of legal packaging would have been adequate to remove the essentially political
nature of the dispute between the oil companies and Egypt (Lauterpacht, 1960, p.11). The 1952 UN
resolution recognising the right of economic self-determination was invoked, in defence of the

legitimacy of their actions, by Guatemala in 1953 and by Iran in the 1950s."

14.  In April 1959, the League of Arab States indicated their wish for increased participation in
the oil profits by holding the first Arab Petroleum Congress at Cairo. At this time a pipeline project
from Qatar to the Mediterranean was shelved because of the investors® lack of trust in the state;"
other investments continued to be made in the oil industry and the demand for oil grew from 1950

to 1973 at the rate of 7% per year (Parra, 2004).

15.  In the 1950s and 1960s, several newly independent countries believed that neo-colonialist
control was exercised through economic means (Nkrumah, 1966). While the extraction sector
provided foreign exchange to the hosts, the full potential of their natural resources could not be
realised for economic development because the contracts favoured the “large, vertically integrated
foreign corporations” (Kirkpatrick and Nixson, 1981, p.381). A number of international contracts
used to provide for the jurisdiction of say English High Court and English law to govern contractual
disputes, even if the disputes arose in the territory of another country. This trend changed to the
investors agreeing to hosts’ laws as governing law of the contract so long as the seat of arbitration

was outside the host country.

16. A number of countries became independent in the second half of the 20" century, and the
membership of the UN increased from 35 in 1946 to 127 by 1970. Where European courts could
confidently let private arbitrators decide, with finality, the disputes submitted to them, the new
countries had to work within the constraints of their constitutions, laws, economic expectations, and
currency restrictions. Parties’ from these countries discovered legal strategies to delay or disrupt
ICA proceedings or to challenge awards (e.g. challenges to the validity of the arbitration agreement,
arbitrators’ error of law, or to the award being against public policy) in the national courts with
varying degrees of success. Some of these attempts were probably misguided efforts to balance the
initial inequalities of the bargains or to ensure that justice was carried out in international arbitration
particularly when the nationals could not attend due to cost concerns. The developing countries’
lack of trust in international law was understandable, but it was matched by the western investors’

distrust in the independence of the hosts’ judiciary.

35



3.6 Summary

This Chapter briefly describes the economic tensions that were rising between the developed and
developing countries and the formation of the operative norms of the New York Convention that
enabled a rising number of disputes to be referred to ICA instead of the national courts of the hosts.
This phase was supported by capital-exporting states who were keen not to have to get involved in
investors’ claims. The narrower Geneva Conventions were replaced by the New York Convention
which forms the bedrock of most international arbitration proceedings by providing for effective
enforcement of awards; any Convention award (whether ICA or later a non-ICSID ISA) can be
enforced relatively easily in over 150 signatory countries — wherever the defendant may have assets.
Along with the twin doctrines of competence-competence and separability, the Convention makes
arbitration almost a self-contained remedy. Some leading SCC courts would later help along this
process by enforcing awards that had been set aside by the courts of the seat of arbitration.
However, ICA was not sufficient to deal with disputes relating to nationalisations which remained
the domain of the hosts’ courts. It was against this background that the demands for ISA first arose

in the context of an oil dispute.

—_

The Panevezys-Saldntiskis Railway Case, 1938, p.18.

2 Individuals’ gold ownership was made illegal earlier on 5 April 1933 by President Roosevelt. On 31 January 1934
the President increased the price of gold to $35 per troy ounce.

3 Arbitration goes back to 1697 in Britain. Merchants were permitted to submit an arbitrator’s award to be made into a

Rule of Court if it was not procured by undue influence or corruption (Raithby 1820, p.369-370).

UK Cabinet Memorandum (1928), p.3.

1bid, p.4.

1bid, p.5.

Encyclopaedia Britannica “Virginius Affair” Retrieved from www.britannica.com.

Opp. Cit. Note 4, p.10.

The Calvo Doctrine aims to ensure that foreigners have the same treatment as nationals so that their only legal

redress should be the national courts of the host country. This principle is recognised in the Mexican Constitution.

The Calvo Clause in concession agreements implied that investors had waived access to diplomatic protection and

international remedies.

10 US Department of State, “Mexican expropriation of foreign oil, 1938, retrieved from www.2001-2009.state.gov.

11 Retrieved from “The Early 20" Century”, under “Who we are” from www.shell.com.

12 Anglo-Iranian Oil Co. Ltd. (1955), p.41.

13 One American lawyer, Hendryx, argued, on the basis of domestic US law, that states could cancel a contract they

had entered into if this was necessary in the public interest (Stevens, 1959).
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4. A Foot-in-the-door

4.1 Introduction

1. The origin of ISA has been traced back to a draft Abs-Shawcross Convention of 1959.
Contrary to the authors’ expectations, the draft itself did not become a multilateral convention but
its ideas became embodied in numerous BITs a few decades later. The ground-breaking ideas were
promoted by private actors, Hermann Josef Abs (Abs), Lord Hartley Shawcross (Shawcross) and
Hersch Lauterpacht (Lauterpacht), all associated with each other, and with Royal Dutch Shell Plc
(Shell). This Chapter describes the crossing of the lines between the domestic and the international,
the individual and institutional capacities, and the public and private domains by influential
individuals who set in motion a paradigm change in the international investment law. The
suggestion of an initial small commitment from states led to a paradigm change in international law
with both state and non-state actors’ involvement. Closeness of the networks continues to be a
characteristic of international arbitration. The conditions in which the radical ideas got a foot-in-the-
door were very different to those in which ISA flourished. The use of SCCs was nowhere near as
prolific as it was to become after the 1990s, but Shell was the first TNC to use a tax haven when it
opened an office in Bermuda in 1947 (Palan, 2010, p.126-7). Shell’s chairman, Lord Godber,
believed that the shortage of capital in 1952 was due to high rates of corporate taxation. He
suggested that this compelled the industry to look to the “retention of a large proportion of its

9 1

earnings for its main finance”.
4.2  Hermann Josef Abs

2. Abs, an elite German banker (Roll, 1994), had a long business association with Henry
Deterding of Shell* (Czichon, 1970, p.49). In 1948, Abs joined the supervisory board of Deutsche
Shell AG (Czichon, 1970, p.167). Abs was on the managing board of Deutsche Bank during the
Nazi regime. He had connections dating to the 1930s with the Bank of International Settlements
(BIS). Abs might have crossed paths with Shawcross, the lead British prosecutor at Nuremberg, and
Lauterpacht, the legal adviser of the team, at the time Abs was briefly held in custody at Nuremberg
before being released without a charge. Abs’s impressive pre-war career became legendary after
1945 (Gall and Underwood, 1999). He was on thirty odd companies’ supervisory boards, on the
German Committee for Foreign Economic Affairs, on the supervisory board of the Kreditanstalt fur
Wiederaufbau, the main distributor of the Marshall Plan funds, and an adviser to the Governments
of West Germany and other countries, and of the World Bank (Gall and Underwood, 1999, p.149).’

Throughout his career he was seen to work with particular emphasis on collaboration and



networking.

3. Abs led the West German delegation in 1951-1953 to negotiate a settlement of its inter and
post-war debts;" he tried to set off the debts against compensation for the expropriation of German
foreign assets (Pohl, 1983). In the tough negotiations, the Government representatives played little
part (UK Cabinet Note 1952). Abs gave a speech in Cologne in 1954 on West Germany’s improved
economic position in the world.” A year later, he was negotiating the return of the confiscated
German property in US.® In 1957, Britain was concerned about the supply of Middle Eastern oil and
the spread of communism (UK Cabinet Paper 1957). Similar US concerns over the Cold War
probably benefited West Germany in its debt negotiations. Abs would soon champion the strict

enforcement of contracts and debts for other countries.

4. In 1958, the year that Germany signed its first BIT’ with Pakistan (without an ISA clause),
Germany’s flow of private capital abroad was still extremely small.® It offered foreign aid
concessions to induce developing countries to sign BITs (Panitch and Gindin, 2012, p.230)
although it did not always succeed. Germany offered India a $40 million loan at the World Bank
Meeting in Washington in 1958,” but they did not conclude a BIT until 1995. By early 1959, a
marked change was reported in the capital market of Germany, but, German investments did not
appear to be large enough for the Government to take a serious interest in the protection of foreign

investors’ rights and BITs.

5. In 1957, a group of German businessmen set up the German Society to Advance the
Protection of Foreign Investments'® at Cologne. This society'' proposed a draft International
Convention for the Mutual Protection of Private Property Rights in November 1957 suggesting the
creation of an International Court of Claims (Kronfol, 1972, p.32- 33). Abs had already referred to
such a draft in his well-publicised speech at a meeting of the International Industrial Development

Conference convened in San Francisco in October 1957 (Miller, 1959).

6. Despite some misgivings expressed on the question of common interests between capital-
exporting and capital-importing states (Miller, 1959, p.375), Abs continued to promote the draft
treaty and a special court of arbitration.'” In New York in 1957, Abs spoke against increasing
tendencies of states to disregard international law, citing the nationalizations of the Anglo-Iranian
Oil Company (AIOC), the United Fruit Company holdings in Guatemala, and the Suez Canal
Company. He submitted his draft convention at the 14th session of the Institut International

D’Etudes Bancaires,

to bankers from seventeen Organisation for European Economic Co-
operation (OEEC) countries.'* Abs’s suggestions were innovative in that banks were advised not to

provide loans or capital to countries which denied fair treatment to foreign investors. It was
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believed that Eugene Black, the President of the World Bank, was much impressed with Abs’s
draft.””

4.3  Lord Hartley Shawcross

7. Hartley Shawcross was a member of the British Parliament from 1945, Britain’s attorney-
general, the lead British prosecutor at the Nuremberg trials, and Britain’s lead delegate at the United
Nations (UN). He was a Chairman of the English Bar Council for several years, and a member of
the International Bar Association (IBA). He accepted a knighthood and was made a privy
counsellor in 1946. Having spoken in favour of the nationalisation of the British coal industry in
1946, his views changed when he became a president of the British Board of Trade. He presented a
paper on issues of nationalisation in international law at the 5th International Conference of the IBA
in 1954.'° By 1956, he was against nationalisations and his political opinions moved from the left
to the right. In 1958, he quit his career at the bar and became Baron Shawcross, a life peer.
Thereafter, his career was mainly as a director of blue-chip companies. In 1953, Shawcross had
argued a part of the AIOC case,'” and advised Shell in its pursuit of Iranian crude oil in tankers in

places like Aden, Italy and Japan.

8. Within a few years, he became a part-time legal consultant to, and soon after a legal director
of, Shell."® In 1956, he argued an arbitration case in Singapore on behalf of Shell." He successfully
acted in a planning case in Dorset (which would not normally have been handled by someone of his
seniority) for Sir Hopwood, the then chairman of Shell Transport. Due to his long association with
the company, Shawcross did not charge a fee (Shawcross, 1995, p.253). Shawcross (1995, p.257)
said that Shell had a very effective legal department which needed no help from him; his role had
undefined responsibilities. He appeared to be Shell’s ambassador, travelling around the world,
meeting diplomats, and other influential persons. He sought advice of the British Foreign Office on
behalf of Shell on 8 February 1957.%° He also discussed with the British Foreign Secretary potential
treaty protection for a proposed Middle East pipeline on 17 July 1957.%' Shawcross remembers Abs
as a friend but does not mention Lauterpacht in his memoirs.** Lauterpacht was also involved in
advising a group of oil companies in 1956-57 over a pipeline from Iraq through Syria and Turkey to
the Eastern Mediterranean.>® Umbrella treaty protection was proposed for the agreements although
in the end the pipeline project did not progress (Sinclair, 2004, p.418).** Shawcross became a full
time director of Shell Petroleum Co. Ltd. in June 1958.*> In December 1961, he joined Shell
Transport as a director.”® At the annual dinner at the Inner Temple in October 1956, Shawcross, an
MP at the time, made a speech about settling international disputes and of the “regrettably growing

popularity of repudiating international contracts”.”’
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0. The British Parliamentary Group of World Government (the Parliamentary Group) prepared
and published a report 4 World Investment Code in 1959. This Group comprised interested
members from all political parties (Snyder, 1961, p.485) including Shawcross. The Group
suggested the establishment of an arbitration tribunal and possibly a specialist investment agency
(at the World Bank or the GATT) to deal with international investments. This draft is attributed to
Shawcross although Shawcross does not refer to it in his memoirs. He remembers both the
Association for the Promotion and Protection for Private Foreign Investment (APPI) that he
founded with Abs, and an earlier initiative taken by Abs at San Francisco (Shawcross, 1995, p.307).
This was probably a reference to Abs’s speech at the International Industrial Development
Corporation in October 1957 (Abs, 1959, p.150-151). Abs originally proposed the grant of
sanctions against states under a magna carta of foreign investments. But given the opposition to this
approach at that time, he had to accept a moderate multilateral initiative with Shawcross (Abs,

1959).

10.  The Parliamentary Group was modest in that an enforceable code was not considered
achievable, albeit that the Group would attempt “clauses dealing with sanctions and arbitration.”*®
Its aim was to create a “tradition of ‘economic liberties’ in this field” where none appeared to exist;
something along the lines of the UN Declaration of Human Rights.”” The Code was to be worked
out “jointly” by the lenders and the borrowers.>” Fear of communism was a relevant factor in not
being too tough on the borrowing countries. At that time, the Soviet Union gave £45 million to
India on relatively easy terms and £60 million to Egypt for a five-year industrialization plan. It also
gave similar aid to Afghanistan, Indonesia and Syria. China gave aid to Yemen, a ten year loan in
Swiss Francs worth $16 million.”" This Group’s minutes show how the early investment treaty was
considered to be a foot-in-the-door; it would open the new field with radical ideas but not push too

strongly for compulsory arbitration. This was the approach taken in the European BITs signed in the

1980s (Chapter 8).
4.4  Hersch Lauterpacht

11.  Lauterpacht held a senior chair in the faculty of law at the University of Cambridge, UK. He
was an expert in international law. He was involved with the formation of the ILC. (Koskenniemi,
2004). He gave techno-legal advice to the British and American prosecutors at the Nuremberg War
Crime Trials in 1946 and had a hand in drafting Shawcross’s speeches (Schwebel, 2011, p.331). In
1955, Lauterpacht became a judge at the International Court of Justice (ICJ). He was a critic of state
sovereignty. He aspired to establish the supremacy of international law as a guiding principle of
international law, however “frequent and deplorable the aberrations” in practice. (Friedmann,

p.1959). The Squire Law Library holding at Cambridge University in many areas of Public
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International Law was strengthened and had its gaps filled using generous grants from the Shell

between 1958-1968.2

12.  Lauterpacht, in his 1930s’ advice to AIOC, (after 1954, British Petroleum (BP)), came up
with the concept of a host state undertaking international obligations under a treaty for the benefit of
an investor. According to a memorandum by the British Secretary of State for Foreign Affairs,” the
Persian Government and an investor, D’ Arcy, entered into a 60 year concession in May 1901 for the
exploitation of oil resources in Persia. After oil was discovered in commercially viable quantities,
AIOC took over D’Arcy’s rights in 1909. AIOC agreed to supply fuel oil to the British Navy in
1914 and the British Government subscribed to shares worth £ 2.2 million acquiring a direct interest

in the dispute.

13.  In 1930, Persia earned £1.288 million in royalty from Shell but in 1932, a mere £307,000 for
the same quantity of oil. The Persian Government accused AIOC of fraud and falsification of
accounts. The concession was cancelled in November 1932. A new formula for royalty was agreed
between the parties in 1933. The US had a more equitable 50-50 sharing agreement with Saudi
Arabia and remained neutral. The Persian Government nationalised the oil industry. The concession
contract of 1933 included a stabilization clause against changes to the contract by general or special
legislation, or administrative measures.’* Britain argued before the ICJ that the cancellation of the
concession was in breach of international law. The ICJ rejected the view that the settlement arrived
at between the Persian Government and the investor was at the same time a concession agreement

and a treaty,”” the breach of the former did not amount to a violation of international law.*®

14.  Lauterpacht’s suggested solution was that the settlement agreements should comprise an
investment agreement between AIOC and Iran (as Persia was called after 1935), and an umbrella
treaty between Iran and Britain. The investment agreement would be incorporated or referred to in
the treaty in such a way that a breach of the agreement would become a breach of the treaty. This
was not a suggestion to confer a benefit on AIOC in a treaty without AIOC also entering into a
contract. According to the British Cabinet Papers,’’ the US was keen to settle the AIOC dispute so
as to avoid Iran becoming communist. The dispute was finally settled in 1954, but without the use
of the umbrella treaty advised by Lauterpacht (Sinclair, 2004 p.417). Iran kept its nationalised oil
industry but it was forced to sell the oil it produced to a consortium, a group of international oil
companies that controlled the oil prices (Joffe et al, 2009, p.3-23). The consortium included BP,
Exxon, Socony, Texas Oil, Socal, Gulf, Royal Dutch/Shell Group, and CFP to form the Iranian Oil
Participants Ltd (IOP).*® Although at the time Lauterpacht’s advice on umbrella treaties was not
followed, the IOP members and their legal representatives (like Shawcross) would have been aware

of the radical ideas he had proposed and their potential 