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Abstract:

This thesis examines the foundations of individuahan rights. The general thought that
informs the discussion is that rights and valuestao different kinds of moral discourse.
Hence, any attempt to simply state rights in vaéums will be problematic because the
agent-relative character of values does not lesedfito grounding/ explaining
interpersonal rules, like rights. The thesis oedimgent-relative values, showing their
plausibility, and then proceeds to show how riglegorm a different function. The
attempt to move from talk about what is right toavhights we have is termed the
‘moralist fallacy’. Rights are kinds of restrictiothat others face on their actions when
they are promoting their own good. Axiology is abbaw best to achieve one’s objective
agent-relative good; so values involve trade ofid ealculations agents can perform about
what is in their best interest, while rights ar¢ open to trade offs and calculations because
they are restrictions that agents face when theyarsuing their own good. The main
problem the thesis discerns is how rights can Ibe@med with protecting the concerns of
others when what people legitimately care aboutleei® own concerns. Two different
views of the motivational legitimacy of rights aeamined—the agent well being view
and the agent-recipient view. On the former, rigltsmotivationally appealing and
justified because abiding by them can be showretpast of what constitutes an agent’s
(who is subject to abiding by rights) well beingy, the latter view, abiding by rights
constitutes part of the recipient’s (who has tights) well being. Taken separately these
two views are problematic. Rights legitimacy wos&km to require something from both
views. But since these views are contraries theyaleseem open to combination either.
The thesis will attempt to provide a solution toarciling the agent well being and agent
recipient views while trying to retain the natufeights as restrictions not open to trade
offs or reducible to value talk.

Rights function as restrictions, but why do thegdiion this way and how are they
justified when what people are mostly concernedh vattheir own agent-relative good?
Rights must be a separate kind of moral claimreducible to talk about what values we
have in order for rights to have the motivationad gustificatory strength they need for
interpersonal validity and to resist paternalis¢iferences. Rights will have this strength if
they are based on something that all value pursegtsre—such as recognition of one’s
legitimate claim to possess oneself. First possadsised on first come, first serve will
provide legitimacy for a system of rights becauseili appeal to and motivate agents by
relating rights-respect to their well being. | valigue that abiding by others’ rights is in
one’s best interest because doing so is a wiseehewhile one might believe that not
abiding by others’ rights might give one the bagttome, one cannot be sure about this
and so ought to choose to abide by rights as arglepalicy. Also, agents ought to make
sure that they voice their concerns over rightéations of others. Even though this may
not be to their immediate benefit, it is rational &gents to speak out on this issue and
reinforce rights—respecting behaviour because ngakia system effective will ultimately
be in their own long-term self-interest. The thedso tries to make sense of how rights are
compossible and when rights might face threshody®ibd which they no longer hold.



Table of Contents

Title page...i

Author’s Declaration page...ii

Abstract...iii

Table of Contents...iv

Chapter 1: Introduction to the Problem of Rightd &turalism...1
Chapter 2: Agent Relative Value and the Transmiigsilof Practical Reason...18
Chapter 3: Value Pluralism and the Value of Welinge..54
Chapter 4: Agent Relative Value and the Value ofist@ints...72
Chapter 5: Deriving Rights...96

Chapter 6: Compossibility and Rights...143

Chapter 7: Conclusion...171

Bibliography...187



Chapter One;

Introduction To The Problem of Rightsand Pluralism.

It might be thought that since the idea of humghts is enshrined in international
law and lip service is paid to it in most countriaguments attempting to explain the
foundations of rights are superfluous. It is jusae that we have rights and no amount of
meta-ethical discourse will change this fact. Sonnght try to give a better explanation for
the law of causation, but it is just a fact thaisation exists and we take it for granted that
the same thing under the same circumstances willyme the same effect. So just as
scientists take causation for granted when thewluat they do, the rest of us can take
rights for granted when we engage in analyzingesurevents. If this line of thought is true
then we could simply rely upon the UN declaratiomaman rights as having some
foundation. But there are times when some seerfféo good arguments that they or their
country do not fall under the UN'’s definition oghts. China, for instance, often claims
that the UN definition of rights is ‘Western’ artd implementation in China would
diminish diversity by constraining the rules of tiemmunist Party (Sen 1999). What
rights are has great significance since the defimstwe use will put limits and constraints
on what can count as a right, and thereby, whatda@ctions can be classified as ones we

have a right to or not. The definition and underdiag of ‘right’ has great practical



significance not just for those who practice lawt tor all of us who wish to have a way to
protect what is rightfully our own. So, getting tb@ncept of rights right is important in
order for us to have a better understanding of Wwevcan treat others and they us.

It should not be thought that the philosopher yashes to defend the status quo as
a kind of apologist for the present system; butdwes he necessarily wish, unless he is a
Pyrronist, to poke holes in the system simply ideorto produce doubt about it. Philosophy
should poke holes in the system—but when the systams worthy of defense, this
procedure is to strengthen the system, not demilighis thesis attempts to poke some
holes in the idea of rights, but only in order &itbr strengthen the concept of rights.

So far much of history has the following story lifide attempt of some to better
their own lot at the expense of others. The follgywihesis derives part of its motivation
from the idea that rights are historical accidetsompanying revolutions based on power
relations. If rights are just political favours ggaments grant citizens in order to keep the
peace then there might not seem to be much of almeason for them. Recently, Mancur
Olson (2000) has suggested that a kind of invidilaled that appeals to the self interest of
those in control can show why they have powerftdrigsts to institute a system of
individual rights. It is not due to the benevolewnéeulers that we have democracies, but to
the fact that tyrants have encompassing and supargrassing interests that make it in
their interests to secure property rights and alieove freedom. Eventually this process
leads to elections and to a balance of power am@xtinction of the tyrant. This is all
probably true and important as an explanation @f st was that self-interested groups
gave up their power to create the equal systemglus we have today; but what we are

bereft of is an explanation for what sort of systfmghts we ought to have—that is, why



these powerful interests give us a system of rigidslooks like a system waightto

have. Without the normative take on rights, allaae say is that we are the beneficiaries
of the political flotsam and jetsam of history. $hihesis will endeavour to consider why
self-interested persons will have reason to abyde $ystem of rights, have reason to
accept the moral separateness of others, and algadopting obligations towards others
is the proper response to take.

Every day we see people proclaiming that theintsdnave been violated. Recently,
we have seen riots erupt over cartoon portrayalseoprophet Mohammed. It has been
claimed by many Muslims that their religious rigitsre violated by the portrayal of
Mohammed with a turban in the shape of a bomb. Sthssert that just the physical
representation of the Prophet is enough to vidlage religious rights. In either case, when
it is said that their religious rights have beeolated there is the presumption that the rest
of us face a constraint or duty on how we can pgrtineir religion; failure to recognize
this constraint or duty means that we have sewydustmed them or their religion in some
way and that they have the power to demand we megdegations and/or to show
deference to their religion. For many people themo difference between something’s
being the right thing to do and one’s having atigft is right to pay deference to Allah,
then how could one have a right to do anythingedéint?

Clearly there is a relation between having a ragid doing what is right. At the
very least the relation is simply the use of thedvaght'—as a noun or an adjective. But
can we simply infer a right to something from tttahg being the right thing to do? Take

the following:



If man is to live on earth, it is right for him tse his mind, it is right to act on his
own judgment, it is right to work for his valuesdaio keep the product of his work.
If life on earth is his purpose, he has a righive as a rational being (Rand 1964,

111).

This might be a tempting move to make but it selkesa fallacy of reasoning. The fact
that something can be described as the right tioirp does not mean that it imposes a
duty on others not to interfere with us and thathaee a right to do it. There is often a
wide gulf between having a right and doing whatght—for instance it might be right for
a person to live rationally but this does not mesat one has a right to take any actions
that would make one rational. Nor does one’s haginight to do x make doing x right—
perhaps smoking is one’s right, but smoking mayt®othe right thing for one to do.
Another reason for holding rights at arms lengtmfithe good is based on the
function of the two ideas. When we describe somegthis good we think of it as something
that could be maximized, or had in various degreds&n we say that we have a right to
something we mean to say that we have control ibvaicontrol that one can either
exercise or not. We usually say we have a riglsbtaething when we think that its
importance must be protected from being subjebettoming part of the ends of others.
Traditional expositions of rights have often addpdee prisoner’s dilemma as a
way of showing the difficulties inherent in howteebry of rights can reconcile the problem
of why we will find it rational to forego some dfé things we desire in order to get a
system of rights or rules. The traditional prisaméilemma situation supposedly shows

how it's hard to find the trust we need amongdtsahcerned persons in order to have a



system of rules we all will abide by. Agents wit©ut to abide by rules of cooperation
they find rational because those rules will giventhat least their second best option; but
this option will not be chosen in practice becathsesituation is set up to makes agents
believe that since others will seek to get a bettad by double crossing them, their best
option is not to cooperate but to try to doublessrthe other first. This means that both
agents double cross each other and both get lasghiby could have had. The solution is
thought to require a bit of coercion that gets gore to sacrifice some of their freedom to
win a system of rights that protects their otheeffoms. But my concern is more than the
worry that trust is missing in order for agentstmperate with each other; for even if we
could get a regime of stable rights this way, éxplanation leaves out an important aspect
that any theory of rights must explain—why violaisoof rights are wrong not just because
it is a failure on the part of the rationality bktduty-bearer, but also because it is a failure
to recognize the moral status of the person harmed.

It seems that if rights are to be fully explainbdyt need to be based on more than
how they serve the interests of those subjecgtusj or just how they benefit an agent
who is a rights-holder. On an interest- based vigyhts are simply sought by agents for
how they function in promoting one’s own good. Ttaes the job of tying a right securely
to an interest an agent has and thereby protettagainst claims by others that he should
pursue their version of the good life. But the oeaw/hy the interest —based view is
problematic is as follows:

Take A who is robbed by B. A doesn’t like beingeld of course and so she complains to
B that he really should stop engaging in this ebtiehaviour. When B asks why he should

not rob her she says that she has been harmed,githout her money she can no longer



buy food for herself, her children,etc. B respobgssking why he should care about all
that stuff? And so she appeals to the only thirg it left—the fact that B might be risking
his own well being in doing this act if he is catdgiVhat sort of a life will he have in jail?

B thinks about it for awhile and says good poirite Example might be thought to show
that agents will respect each others rights whew (h) look out for their interests and (b)
retaliate when their interests are illegitimatedy sack. But even assuming that we can say
that their interests are legitimate and would watrthem retaliating, it does not seem to
follow that we have a good theory of rights becahsereasons why agents have rights are
explained solely in terms of the interests of therd who is the duty-holder. There is
something strange in seeing A pleading with B byyesting tohis values andhis good life
and not her own life that has been harmed by hisrexc Surely what is wrong here is not
so much that B’s life will go downhill because a$ lact, but that he has harmed A and
made her life worse. A theory of rights should beedo explain why harming another is
wrong not simply for prudential reasons that therdgubject to them has, but because
something wrong has been done to the rights holder.

Yet, we would also be wrong to think that a theokyights could succeed if it tried
to show that the agent subject to rights must abydihvem solely because they are a way of
recognizing the moral status of others. The redsothis is as follows. There are two
theses of practical reason that each agent abyd@ddrk 1999). The first states that one
has reason and is motivated to pursue one’s owd.gd®e second is the claim that one
does not have similar reason to be motivated teysisomeone else’s good. This means
that someone else’s reasons for pursuing theirgnaa do not necessarily transfer to me

and become reasons for me to pursue or help hisupuris good. | need a reason to show



why such transference should occur. And if theiffastion for rights depends upon us
having to do what benefits the rights-holder thenwill have the problem of showing why
what would benefit him gives us reason to help banefit himself. This justification for
rights must lead agents to sacrifice their own gmoarder to make sure that the rights of
others are respected. So in arguing that agentstoesbide by rights because doing so is a
way of recognizing the moral separateness of otexrsieglect to account for why agents
would be motivated to do this and, also, what wdwddpen to an agent’s own rights that
protect him against being made to sacrifice himgelthe good of others.

The idea of reasonable pluralism is the belief Hugnts see their values as related
to them in an agent-relative way, as personal ahgable for them, but also as objective in
some way. Agents can understand what constitutesran value, why agents value the
things they do, but also see that their valuesaeladed to themselves in a way that makes
them their own, not substitutable with anyone alsk’this way of looking at value best
captures how agents hold their values, then we tievadditional problem of showing
these agents why they should respect other’s right doing so may interfere with their
achievement of their own objective values. The faat values are always related to
individuals does not simply mean that agents acessarily selfish, but it does mean that
any theory that attempts to show them why they bt@hbide by a system of rights needs
to appeal to their good lives. The objectivity alue lies not in the scope of how many
agents are covered by it, but in how the valuebmaastablished as being a worthy human
value. While agents want to feel that their valaesimportant to others, this does not
mean that their values’ importance comes from bealgable from the point of view of

the universe, so that the value’s importance catnamsferred from agent to agent simply



because the value has an objective quality thatvalfor such transference. In order to
convince agents why they ought to accept our vakeesannot simply appeal to the
transmissibility of agent-neutral practical reasoather we will need to show them why
they have reason to accept our reasons—which aseaueans that others may have quite
difference reasons to value what we value thanavé&\te will need to convince these
agents why their agent-relative and objective gawitiften need to be compromised in
order to have a system of rights that endeavoupsdiect all agents’ lives.

Of course having recognized this point, we can sésothat a critical aspect of a
system of rights is that it recognize the fact wharagent is harmed it is he who has had
his rights interfered with. So while in showing tleasons agents have for abiding by a
system of rights means showing agent-relative resafwr abiding by rights, these sort of
AR reasons will not do the explanatory work of eping why harming others is a harm
done to them, not a harm one does to oneself bgetwtg rationally or in one’s own best
interest.

The following thesis will show how a theory of riglcan be reconciled with a
theory of reasonable value pluralism. The ideaadfie pluralism will be spelled out in
Chapters Two and Three. Briefly value pluralisithis belief that there is no single end
that all other ends are ordered to—so there maydigy reasonable varieties of the good
life. As Larmore (1996, 122) says: “Over the pastrfcenturies, the nature of the good life
in a great many of its aspects has come to seemi@dn which agreement among
reasonable people is not accidental, but to beategeBeing reasonable—that is, thinking
and conversing in good faith and applying, as bastcan, the general capacities of reason

that belong to every domain of inquiry—has ceaseseem a guarantee of unanimity”. |



will argue that we can interpret value pluralismamagent-relative fashion by observing
that it is the variety of individual goals relat@dpersons that gives us the pluralism of
different forms of life. Rather than the idea tHdterent lives are only valuable if they
partake of some cultural form of the good, or ahecagent-neutral good, | claim that lives
are pluralistic because each of us just has diffegeals to pursue. The idea of agent-
relative value pluralism gives us a way to exptaim great variety of values that exist in
the world and how they are related to persons. A&j&alues are not open to being easily
interpersonally compared in value in order to mdé&eisions about whose values are to be
promoted and whose are to be sacrificed.

This gives us a framework for starting a discussieer how a theory of rights
could work and its usefulness to agents. Righésdemain of its own because of its role as
a way of solving disputes between plural valuesaBse of the agent-relative nature of
value we cannot rely on using values to solve aoisfbf values. Agent one says that he
needs my time to help him accomplish somethingithe¢ry important to him; while |
need his time to accomplish something that is dedr to me. He further claims that the
reason that | ought to help him is that his needase important than my need. So his need
to (e.g.) learn English is more important for himan my need to learn French because, he
says, we are living in an English country that ieggione to speak English. But given the
nature of value, what he must mean here is thatdes to learn English fer himmore
important than my need to learn Frenchoisme.Yet while | can understand that since we
live in a predominantly English speaking countrpwing English would be a very useful
skill to have, relatively more useful than Frenictlp not have reason to also believe that

his knowing English is as important to me as my al@sire to learn French is for me. The



problem that enters here is when his learning Ehgheans that | am to give up learning
French either because his actions will conflictwitine, or his needs require the use of my
resources that | would put into learning Frenchweaild like to think that his appeal to
the valuableness of learning English proves tishioluld contribute to his endeavour; of
course | would like to think the same duty fallslom because of how valuable French
would be in my life. The role of rights is to prdei a way of resolving this dispute—a
dispute that seems intractable on value groundsealo

We can see how rights capture an aspect of mothhtyis not captured in agent-
neutral or agent-relative reasoning about valuesiristance, if one did business in a
another country and violated some of the rightissoditizens it might be thought that one
could make up for the rights that have been vidl&tgtrying to give back something good
to those who have been harmed, or to try to makegshoetter for those who have not had
their rights yet violated. But it seems that a tsgWiolation cannot be made up for once it
has happened. The reason for this is that the ehbat has been taken away from these
citizens when their rights have been violated israplaceable with some other good. It
might seem to be ‘replaceable’ if the person accgpur gift in return for the harm that he
has done, but what makes up for this is the hameesbn’schoiceto allow the gift to
make up for his harm. Choice is central to rigimd explaining why people have been
harmed and why attempts to replace what has b&en tannot work because people are
harmed when their choice is taken away. This méaatsa theory of rights will need to
explain how the value to everyone of their choigesinds rights, although as we will see
in Chapter Four this does not mean that the valeba@ice need be reduced to the value of

the object of rights. Everyone will be interestaechaving their choices protected, so the
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feature that needs to be protected is the onec#maaccount for person’s ability to make
choices over their lives and live a good life.

Since rights are reasons or rules for conflict lkggmn, their justification mirrors
what has been called the search for public rea8hde | argue that agent-relative values
will not provide interpersonally valid ‘public’ reans for all to abide by rights, there are
substantive meta-norms that allow us to arguealsgsstem of rights will be an institution
that is just and one that agents can depend uppitiuce ‘good’ outcomes. If one were to
accept Hobbes’ search fonadus vivendihen one might only wish to have a system that
produced good conflict resolving outcomes, andcao¢ about whether those outcomes
depended on ‘right’ reason (Gaus 2003, 78). ThHmslinates our epistemic rationality to
our practical rationality since we mainly care abloaving a ruling that allows us to get
what we want, not whether those rulings are trug.a@8 Gaus notes we are unlikely to be
satisfied with such a system (2003, ibid). We wamtmoral beliefs to be true because we
want them to be worthy to pursue. A solution t fvioblem of public justification—not
the central challenge of this thesis—is also simdahe problem of justifying rights in a
pluralist context because we are looking for a thed rights that can be publicly justified
in a world of plural values. This thesis will try $how how rights can be reasons that are
procedural, or neutral, by specifying domains eeffom that prevent agent’s lives from
being in constant conflict; but it also attemptgtovide reasons that are substantive by
showing how there is a basis for rights that appemabagent’s moral beliefs about how the
world ought to be by appealing to a meta-norm #fladgents share qua moral agents

seeking a good life.
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Arguments for rights tend to be called deonticamti-consequentialistThe reason
for this is that these arguments claim that theeer@asons agents have to reject calls to
sacrifice their own good, or the good of otherspiider to promote an overall good state of
affairs. Robert Nozick has argued that the fadt Weaare individuals who live separate
existences shows that there “is no moral outwembiinone of our lives by others so as to
lead to a greater overalbcialgood” (Nozick 1974, 33). People have a prerogaiyanst
the requirements of impersonal optimality. The pgative that allows us to pursue our
own good in the fact of agent-neutral good is &albat makes us think there are restrictions
against forcing us to pursue the overall Good. s the ability to choose the promotion
of our own good over that of impersonal good tigilye us a promising basis for rights?
Some, like Samuel Scheffler, have argued that tieeify given to the personal point of
view is sufficient “to insulate the personal panfitview against external
demands”(Scheffler 1982, 94). The protection ospeal good that both Nozick and
Scheffler give as a test for deciding who has itjet and who the corresponding duty
depends upon restrictions (rights) protecting gdgsonal good in the face of impersonal
maximization. But if value conflicts will consist agent-relative values, then we need to
explain how it is that our prerogatives and restits, which are legitimized by their
protecting our personal values, can compose a enh#reory of restrictions when their

purpose is to protect us from each other when wmpte our values. If the hard task of

! Consequentialists assert that it is wrong to camsomne act because of its bad effects—for a pessdor
society. Deontologists claim that what mattersasso much the end that is to be achieved but toeiw
which one goes about it. Some ways of achievingrahare intrinsically bad; the rightness or wrorsgnef
achieving an end can be ascertained apart froroathgequences of the choice itself. Rights thetileehis
in that they are kinds of restraints or constraamsiow one can pursue some end. It seems to rdeofhers)
that there cannot be a purely deontological or equentialist theory of morality or rights. Rightses to
have more in common with deontic theories, butague, rights need to somehow coordinate both a
seemingly deontic aspect and a consequentialischgpo a single coherent view. This means rightst
explain a rights violation in terms of both thenathat is done to the character of the person velsatle
rights and also the consequential harm done tpéhson who did not abide by the right.
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rights is to protect our values not so much agarstrnal maximization (that people
organize their good according to some canon of isg®l good), but against the pressure
for agents to organize their values according e canons of agent-relative good, then
since the justification of restrictions is basedpootection of agent-relative good, we need
to explain how when these restrictions protectiagspnal good conflict we can decide
who has the right and who the corresponding duty.néed a way to see how protection of
agent-relative maximization can be a basis fortadfecause they protect our ability to
promote our values in the face of agent-neutratigbat also how agent-centred
perspectives can be judged to be adequate to dedimecoherent and just set of rights and
duties when two or more agent-centred perspectivesfict.

Mack has argued that any theory that wishes toigeoa justification for rights will
need to show why we have a prerogative to pursuewn good but not a further
prerogative to have the pursuit of our good pretectt seems that one cannot assert a
prerogative to pursue our own good without a furfirerogative that protects the first
prerogative without entertaining a contradictiona@4 2005, 361). My thesis will attempt
to show how we can derive rights from the claint thare is indeed a second prerogative
that obtains to protect agents’ first prerogatw@urrsue their own good. First, | will show
reasons why we need to identify a prerogative agleave against sacrificing their own
values to others or some overall state of The GGbdpter 2 will identify and explain why
agents values are best thought to be agent-reléii@egent-relativity of value puts serious
constraints on how much transmissibility practiegsons have. Chapter 3 will show why
a form of value pluralism is a reasonable beliefagents to hold; but the chapter also

shows why reasonable pluralism exacerbates thdgmobf moving from a theory of value
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to a theory of rights. Chapter 4 will show why tlegection of restrictions as a distinct form
of moral domain do not work. The chapter will aldmw some of the problems facing
theorists who wish to justify rights or restrictsom terms of either the benefit to the rights-
holder or the interests of the subject of righad,tb provide a satisfactory account of
rights. But since what motivates agents is agdative value, we will need to somehow
show that there can be a very broad agent-relegiason all agents have to concede the
rights of others.

In Chapter Five | present a positive account of wbgnts have rights and a need to
recognize the rights of others. Following Eric Matkrgue that if one accepts the
prerogative to pursue one’s own good, one mustadsept that there is a second
prerogative one has for others to allow one toyeime’s good; this latter prerogative
gives rise to the idea that it is rational to expetbers to constrain their behaviour when
they deal with you. If they do not then they haaied to respect one’s prerogatives. Yet,
this only tells us why we have reason to accepgstem of rights for ourselves. The idea
why we will have reason to recognize others’ rigigpends on being able to recognize the
moral status of others—Mack calls it the rationatwmbency thesis (1998). Mack defends
the idea that the proper response towards othéssécognize them as ends in
themselves—a status they have apart from any dldigthat we may have towards
ourselves—because we can recognize that we arengaeth with incommensurable
values. For Mack, only if the strong moral statbia person is not dependent in any way
upon the duty-bearer’s obligations to himself wiljive others rights that are not open to
violations. But | argue that we will not be abledefend the idea that others have this

strong status because any argument will dependne sespect upon an agent-relative
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reason that motivates us to concede others’ rightseerR-Mack’s argument depends upon
the claim that duty-bearers must recognize the hstatus of others because to fail to do
So is to fail in a duty to oneself to be rationgaldaying proper heed to moral reality. |
argue that while we ought to keep the idea of #tiemal encumbency thesis as a way of
showing why we recognize the moral status of otheesdo not need to worry that
appealing to an obligation to self will mean that @o not recognize the moral status of
others; the reason is that rather than appealingltee incommensurability itself, we
should appeal to some common feature that undedli@$ our good lives. | argue that first
possession is such a feature that is needed hgetits who wish to live a good life. But
the reason why we will be motivated to abide byeaghrights to be possessors of
themselves is that doing so is to benefit ourseMé&s will be benefiting ourselves because,
since others can affect our well being for the wols/ conceding them rights to pursue
their own good, we will be avoiding conflict.

In Chapter Six | discuss the issue of the compdggibf rights and thresholds.
While the main focus of my thesis is why we hawveson to concede others’ rights, this
issue is important because there is debate ovethetheghts must conflict by their nature,
or if they can be laid out in a way in which theg apen-ended but also not inherently
conflicting. | argue that it might be possible thghts conflict, but that in order top avoid
and solve such conflicts we ought to pay heedéddba of first possession. First come
first served should help us to solve disputes oghits. Finally, we will examine if our
rights require us to engage in calculations of Wigig one life against many others, so that
we would have to say that one life could be samdito protect the lives of many others. |

will argue that our rights resist such maximiziraoalations up to a point; so rights will
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recognize and demand respect for the moral sepa@sdef others up to a certain point, but
beyond this point the emergency situation may dehtlhe abandonment of rights in
favour of some rule that seeks to protect the getatumber of lives (rights-holders).
Finally, Chapter Seven will first summarize thewrgent that rights are kinds of
strong prerogatives then proceed to address sopleations of the theory. | will briefly
look at what sort of polity the theory might seemstpport—basically a liberal one—and
whether this theory can help to solve liberalisprgblem of reconciling its legitimacy
with its claim that there are many good lives, emen-liberal ones, that are legitimate.
Rights are meant to protect the fact that we easte hives of our own to live. The
agent-relative aspect of value shows why our vadmesncommensurable and how they
are resistant to attempts to show that we all rfulisiw the same agent—neutral good life
and accept whatever trade offs may occur in theergit to rank all lives according to that
goal. Agent-relative values reflect how rights egsistant to trade offs and so they, rather
than agent-neutral values, will be the startingqiptor grounding rights. The thesis shows
why attempts to ground rights directly on valuegitiher sort can be problematic because
when we base rights on the goal of certain valuesnght make them less resistant to
paternalistic interferences. Rights must be grodratethe aspect of agent-relative values
that reflects their ability to be resistant to #audfs, but also on some kind of valuable
feature that does not directly call for their maation; the feature of first possession is
common enough to all good lives that we can akaghat that is what needs to be
protected by a system of rights, but also thagbritdection only requires that we recognize
that others need space to pursue their own goed,livot that we need to directly help to

promote other’s achieving their good lives. In tisy the protection and promotion of
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first possession is not a way of directly promotiiger’s good lives, but only does what
the job of rights is meant to do—protect and prartbe means necessary to live a good

life.
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Chapter Two:

Agent-Relative Value and the Transmissibility of

Practical Reason.

§2.0 Introduction.

§2.1 Definitions of agent-neutral and agent-relatralue.

82.2 Agent-neutral value as external value andstrassibility of practical reason.
§2.3 Objectivity and subjectivity of value.

§2.4 Conclusion.

82.0Introduction The following chapter seeks to show what a caitdreeory of value
looks like from a liberal perspective. But it woudd question-begging to start with a
liberal prejudice, or conclusion, to the effecttttigere are different good ways of life and
then try to construct a liberal theory of valueskmre it up. The belief that liberals just take
unresolvable conflict from mere difference of opmias basic and sufficient for pluralism
is certainly one of the many criticisms levelediaggliberalism by anti-liberals.
Historically, of course, it was intractable religooconflicts, not resolvable by further
appeals to the Bible, which led to the hope thabaus vivendivould provide peace, if not
the correct understanding of scripture. Of coulnse difference of opinion has not stopped

any one from thinking his own interpretation is tme everyone should accept. The case
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for liberalism will be strengthened if we can pria justification for, and not just a
historical explanation of, why values are pluradl amdividuated apart from liberal
presuppositions. So we start rather with a con@piwt just historical, understanding how
values are plural in order to understand how vaéxést and why those who have held
them are so often at odds.

Of course in starting out with the individual dodking at the relation of value to
him, we may be said to be prejudicing the inquiryavour of the liberal view that the
individual is the basic unit of society by not cmlesing views that start with the group, or
at least with how value might have some sort ofad@xistence, say the way that
meanings of words do. In regard to the first pdiseems that only individual persons can
have values; while | cannot extend the discussioomhere, it should become clear that if
the agent-relative theory of value is correct irkmg a description of value contain
reference to an individual, then groups as suchaidme said to have values apart from the
individuals who make them up. | will argue thatuakhould either be defined as agent-
relative, in which the description of value contaas essential reference to the person who
has it, or as agent-neutral, where the value neeflave an essential reference to the agent
who holds it. It will be shown that agent-relativa@ue is more plausible account of value
because the agent-neutral view needs to implausibke values’ goodness external to an
agent in order to account for their internally naating features.

This chapter, in defending the agent-relativitywalue, defends the two ‘theses’ of
practical reason outlined in the introduction: ‘thit it is reasonable for each rational and
purposive agent to seek his own well-being andséduate his natural and social

environment in terms of its impact upon his weliAgg; and (2) that attempts to move
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beyond this to the further idea that practicaloradility also requires A to promote B’s well-
being and the conditions for it, fail (Mack 1999-80). The chapter will explicate the first
thesis by explaining why values are dependent entagbut also thereby defend the
second by showing why the transmissibility of pi@aitreason requires the implausible
notion that values are agent-neutral. But alsdlitstow that agent-relative values need
not imply their subjectivity—that things becomewable just by being objects of our
preferences—because even though things are chggmeoble this may not be sufficient

to make them objectively good. But the theory ddraigrelative value also provides an
explanation of the plurality of values, differeist\@e will see next chapter in important
respects from Isaiah Berlin-style ‘objective vapleralism’, that is central to liberalism.
Finally 1 will note the problem that pluralism frothe agent-relative perspective creates for
constraints on the pursuit of one’s values: ifdgent-relative account of value is correct
then the reason why an agent will abide by a camdtrs if it is conducive to his own well-
being or to another’s. If the reason one has tmbgvated to treat another with respect or
to be under a moral obligation to them in genesdlacause the other’s ends transmit that
reason to one, then if value turns out to be agaative such transmission cannot take
place; hence, neither can this be part of a foundaised by rights-theorists to explain how

agents are obligated to abide by others’ rights.

82.1.Definitions of Agent-neutral and Agent-relative MalSuppose someone you don’t
know approaches you on the street with the wontiegws that she has just fulfilled some
goal that she wanted to accomplish ever since siseyaung. She finds it strange that you

don’t seem to care, although you can agree thamnaglishing some good goal that one has
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always wanted to achieve is in fact gofmt,her.Had the person that who approached you
been your friend then you could have agreed thaas in fact good for your friend but
also because your friend’s goals mean somethiggupit was good for you as well. Why
do we think about values as related to us in sughy? Is it merely some moral deficiency
that makes our own ends valuable to us but the ehdthers—even if they are indeed
good—not valuable for us? Or is there some othplagation that can show why we need
not be morally deficient if we fail to find (andgmote) others’ values as if they are our
own?

| will be following Den Uyl (1991), Mack (1989 ari®93) and Long (2000, 36-7)
in defining agent-relative values as: values, naggj or reasons, essentially tied to how an
agent would choose between alternative statessofvtrld. If an agent (A values a bit of
sensory pleasure; Shen this gives him a reason to promote a woklg) ith S; over
another world, W, which lacks & As Mack states, the ranking of;\@ver W provides a
reason of value for promoting Wather than W(1993, 213). But the ranking of Méver
W, by an agent need not provide any other agentawt#ason also to do so; so, a state of
affairs S “is valuable relative to an agent A and only if §’s distinctive presence in W
is a basis for ranking Wover W, even though Smay not be a basis for any other agent
ranking W over W,” (Mack 1989, 84). For another agent, he very absence of what A
values, namely S may be good reason for him not to promotg Bt instead choose the
world lacking S, namely W. So, the agent-relativity of value allows # rank W over
W, but also for A to rank W over W, depending on how each would rank worlds with
S;. So, reasons, values or rankings are agent-reldtitieir descriptions contain “essential

references to an agent who has that value, préfatsanking, or has that reason” (Mack
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1989, 84). On the agent-relative theory to sayas valuable is to implicitly hold the
following: W is valuabl@n relation to AOr W is valuablgh rejation to g)€1C.

Agent-neutral values are values which everyonaéason to promote apart from
how the valuable thing stands to them. We couldtisalya state of affairs has agent-neutral
value “if and only if its presence in )5 a basis for each agent to rank &Ver an
otherwise identical Wwhich lacks $' (Mack 1989, 84). If one world possesses some
agent-neutral value that another does not themtbiikl is better---not better in relation to
anyone in particular but just better. So, even {fWds a world in which more individual
preferences could be had, it is not as good a# iMacks some agent-neutral good which
W- has. W is the world that each agent ought to promoteesihpossesses the agent-
neutral value. So, we could say that a “value, iramnkr reason is agent-neutral if its
description does not include an essential referemeegperson who has that value, prefers
that ranking, or has that reason” (Mack 1989, 84).

Notice that according to the agent-neutral vievagent cannot weight one world
more than another simply because it is one’s ovimevd he value of \Won the agent-
neutral view is impersonal; which is to say thadlifvalue is agent-neutral, then moral
reasons will not include an essential referendbecagent who has them. So, as Den Uyl
notes, this would allow for a substitution prinepb the effect that if Ahas the value,
reason or ranking to preferpiAthen so too does Ao A,.. One could add a clause to the
substitution principle, making a necessary conditbthe agent-neutrality of value that it
stand in relation to someone, somewhere, somebatesuch a condition of making values
describable in part by reference to an agent wmate value relative, not agent-neutral.

So the agent-neutrality of value implies that walddkeep the same truth-value regarding
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an agent-neutrally good state of affairs even ifswbstitute different agents in relation to
that state of affairs. So if ‘pain is bad’ is ageeutrally true, then ‘pain is bad for Joe’ is
true, or ‘pain is bad for Jan’ is true, etc.

Next we will examine a couple of classical argursenthich claim that the agent-
relative theory of value is not coherent. Thesectpns, usually aimed at a substantive
adherent to ARV, ethical egoism, are: 1. The cldiat the relation of something valuable
to one’s self makes no difference in the ascripibthat something as valuable. 2. Agent-
relative value seems to be like egoism, which realictory because it holds that agents
must each claim that his own view of the good istvdach agent should aim at.

The first argument is the claim that there is redhto make any reference to an

agent who ‘possesses’ a good. G. E. Moore has drgue

What, then, is meant by ‘my own good’? In what gecen a thing be good
for me?lt is obvious, if we reflect, that the only thindnigh can belong to
me, which can be mine, is something which is g@odt not the fact that it
is good. When, therefore, | talk of anything | get'my own good’, | must
mean either that the thing | get is good, or thatpmssessing it is good. In
both cases it is only the thing or the possessidgwhich ismine,and not

thegoodnes®f that thing or that possession (Moore 1960, 68).

Moore is claiming that when one speaks of one’s gawd one can only mean that one has

something which is good, not that one’s possessingething, or its fitting into one’s life

in a certain way makes it good. If one says thairips bad’ it is notnypossession of the
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pain that makes it bad versus someone else’s héwvingain; rather, as James Griffin
argues, “the ‘my’ and the ‘your’ are not part oétteason —generating consideration. The
clausebecause it hurttacks reference to me or to you, but it lacks mgflof what we take
the disvalue to be” (Griffin 1996, 74; and cf. Stan2004, 40-1). So a statement regarding
value or disvalue only needs an indexical partr@deoto locate in whom the pain or value
belongs---but this reference is incidental to takig or disvalue being what it is.

As Mack argues, much of this criticism receivedarce from portraying agent-
relative value as a species of subjectivism. Welweildiscussing the subjective idea of
value later; but for now it should be noted thagretgrelative value states that it is not just
one’s possession of something that makes it vadu&tdther, the thing one ‘possesses’
must stand in some further and more “substantikaioa, (e.q. its fulfilling my preference,
its satisfying my desire, its being constitutivenoy self-realization)” in virtue of which
one has reason to promote it (Mack 1989, 85). l@agent-relative theory, it is not by
some sort of axiological Midas effect of an agetdisching things, or by possessing them,
that makes them valuable (Mack 1989, 85); rathés,the recognition that often things are
only valuable to an agent because they satisfysameh preferences, etc., and would not
be a value to another agent.

The second argument is also from Moore: he arthadsf we believe that any
single man’s happiness, or interest, ought to b@Wn ultimate end, “this can only mean
that man'’s ‘interest’ or ‘happiness’tise sole good, theniversal good, and the only thing
that anybody ought to aim at” (Moore 1960, 99). Moooncludes that this view ends in
contradiction since if we hold these premises abimeiultimate good as man’s own

differing ends, then we would have to conclude daath man’s own happiness is the sole
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good---“that a number of different things a&&chof them the only good thing there is—an
absolute contradiction” (Moore 1960, 99). But thidy follows if the agent-relative

theorist would hold that each person can claim biabwn end is the ultimate good which
everyone ought to aim at. But why need he do this€ems that the agent-relative theory
need only hold that each person’s own good iswimth he should aim at; it seems that if
the good can be ‘relativized’ against Moore’s fobjection, then his second one looses its
effectiveness. But there is still a need to dis¢heglausibility of agent-relative value in
light of Moore and Griffin’s charges that only ageat-neutral view of value can ground

our assertions about what is good or bad.

82.2Agent-neutral Value as External Value and the Tnaissibility of Practical Reason

In speaking of the value of something as not egdbntelated to the person whose it is,
Moore and Griffin seem to be implying that values things that exist ‘out there’ in the
world. There is much debate in metaethics as to éxaectly values and moral reasons
exist. Here we will examine a few claims regardimg ontological status of values. | will
argue that if one holds that values are agent +aldike Moore suggests, then one must
also hold that values are agent —external, whigmpdausible. So, the agent-relative nature
of values will be offered as a best explanatiothefontological status of values.

There have not been many recent defenders oyt axternality of values. But it
seems that if one wishes to really say that vadwmesiot essentially related to those who
hold them then one will be committed to the idest they exist somehow apart from us.
Thomas Nagel warns that this view is frought wittficllty since how can one hold the

external existence of values and their practigaliicance? It would be, as Nagel argues,
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to say that it would be a good thing if the Fricklection survived even though no one was
around anymore to see it (Nagel 1986, 153). Buktisea problem with those who wish to
make values more related to people in order t@gmind this problem. The problem is that
if one modifies the claims of agent-neutral valu@ider to help them retain their practical
significance one will have to say that a necesparyof X’'s being a value is that it be
related to an agent somewhere, sometime or som@iask 1989, 88). This condition
often shows up in definitions of ‘intrinsic’ valua:value is said to be intrinsic if it is either
sought for its own sake, or if it exists as goodself/ by itself. As Tara Smith notes, the
two conceptions are not usually distinguished spaaple often assume that something
sought for its own sake must be good in itself ¢8rBD00, 63). But they need not be
conflated since the sought for its own sake view grant that a value is related to a
person but it is not sought for any other end latren to his other ends. But the honest to
goodness view of intrinsic value, or agent—neuwadlie, is Moore’s notion of something
that is good in itself, full stop. So, it seemsttéigher a value will contain some relation to
an agent, or it really will be good in itself, imatt a description of its goodness contains no
essential relation to an agent. And, of coursis,Moore who has famously argued for this
view.

If there are such things as intrinsic or extexalies | think it will be granted that
they cannot just be perceived. Such values musttbiged or shown to exist by another
route. Moore attempted to provide a way of showira there are such things as intrinsic/
external goods via his method of isolation. Hendg®ick claimed that it would be

irrational to aim at the production of beauty agertn any possible contemplation of it by
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human beings. Moore thought he could produce ateoexample hence proving the

plausibility of intrinsic value:

Let us imagine one world exceedingly beautiful. gna it as beautiful as
you can; put into it whatever on this earth you tasnire---mountains,
rivers, the sea, trees, and sunsets, stars and. imoagine these all
combined in the most exquisite proportions, so tiwabne thing jars against
another, but each contributes to increase the p@htihe whole. And then
imagine the ugliest world you can possibly conceln®agine it simply one
heap of filth, containing everything that is mostgaisting to us, for
whatever reason, and the whole, as far as mayibl&wr one redeeming
feature. Such a pair of worlds we are entitledaimpare....The only thing
we are not entitled to imagine is that any humandever has or ever, by
any possibility, can, live in either, can ever aad enjoy the beauty of the

one or hate the foulness of the other (Moore 1960).

Moore argues that given our ability to conceivaswéh a state of affairs existing apart from
any person’s contemplation of them that it wouldrbegtional to hold that the ugly world
should exist rather than the beautiful world. Bres open for Sidgwick to reply that
Moore’s own method requires that persons contempieg very thing in question—
namely, whether something can be good apart froyoraeis contemplation (Bates 1973,
165). So, this is a flatly self-contradictory exsecsince Moore needs worlds that are not

imaginable for his thought experiment to succeed.

27



But even if we could grant Moore the coherencénsf inethod of isolation, it still
is implausible to hold that the value (or lack afue) of these two worlds exists apart from
any agent. It seems that we need persons to ageag that the beautiful world really is
beautiful; this requires agents to look at the whehy an agent’s getting a certain amount
of pleasure from the contemplation of the beautifatld, and then asking him to
contemplate the world apart from the pleasure hérgm it. Here one must adhere to his
principle of organic unity which states that théuesof the whole (the world) must not be
assumed to be the same as the sum of the valutsspafts (the bits of good things in the
world); for Moore then it might be that all the gbthings in the world have one common
property for the agents who contemplate them-4tey, produce pleasure for the agents—
but we do not need to assume that the whole isab&lbecause it also possesses this
property, or is made up of all the bits of persqiabhsure. But then what Moore wants us
to do in the case of the beautiful world is to inm&gthat it has some property over and
above the common property of producing pleasur¢h®particular agents contemplating
it. But what is this property? Is the property stingg in pleasure that makes it good, or is
the property just pleasure considered abstractlgielformer then we might be off on an
infinite regress of further good-making propertiesif the latter then it seems odd since
pleasure’s goodness is usually tied to agents whereence it. Moore does seem to think
that pleasure can be contemplated as good apartany particular bit of pleasure an agent
might experience. But, as Bates argues, this igrdlsnce pleasure “to be pleasure must
be the pleasure of some sentient being, but oreceghtient being gets back into the

picture, it seems that Moore’s ideal of absolutdaon is lost” (Bates 1973, 167).
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It is plausible then to suggest that the searclafourely intrinsic value be given up.
Even pleasure as a value is related to some plartiagent who has it. But there are more
complex arguments designed to get around the probfahe existence of extrinsic
disvalues or values. One could argue that therstdragent-neutral reasons for saying
that something is a value or disvalue without tgyia answer the problem of how exactly
these reasons of value retain their practical Bggmce even though all sentient life might
be extinguished. These arguments are a directectgdito the claim outlined in the
introduction that one cannot move from the firgdils of practical rationality to the second.
If Nagel's argument for the impersonal disvalugain holds, then there may be a bridge
from thesis one to the claim that we have reasaalize or disvalue what others do
becausehose things really are valuable or of disvalue.Wilelook at Nagel's arguments
on how pain can be thought to be an impersonahtlissnext. But if the adherent to agent-
neutral value must accept some sort of relatiolaalse as a necessary condition of his
description of value, then, as | noted above, hstraccept that value is really agent—
relative and not agent-neutral; and, also, thabtidge between thesis one and the reasons
we have for valuing other’s ends doesn’t hold.

Griffin argues that there is a transmissibilitypoéctical reasons for action which
can be derived from certain normative and factuasyppositions. He claims that there are
the same values at stake for all human beings;“alstivation is internal to something’s
being a general human interest” (Griffin 1996, #pm this he argues that it is a small
step to go from general human interest to reasmmaction. “If something is such an
interest [for all humans], then it is capable ohgeting a reason for action” (ibid.). He

says that the step from what gives me a reasoactan to what gives you a reason for
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action has seemed daunting; so, what gives yoasorefor thinking your own pain bad
seems much different from what my reason wouldobbe¢hinking your pain is bad. But
there is no step according to Griffin since, assa® before in the case of Moore and
Griffin, the ‘'my’ in the claim ‘this pain of minesibad’ does not add anything to the claim
that pain is bad. He notes that ‘egoists’ (ohis tase agent-relativists) will charge that
pain cannot just be baimpliciter, rather it is always bad for someone (Griffin 1998).
He claims that there need not be much more tos#ytse who do not take pain as bad
simpliciter, except to argue that “given the best backgrowainst which to look at it, this
seems the natural way to take it” (Griffin 1996).7Bhere is no other reason we need to
account for why | would take your pain as bad siobeeause it hurtsontains the disvalue
and generates the response for anyone who undésdtan

But this argument is problematic. First of alle tihansmissibility of disvalue from
your pain to my also disvaluing requires that garsomething that is bad in itself, since
the motivation for avoiding the pain is internatth@ pain’s badness. While Griffin wants
to disavow himself of subjectivism (or what Grifialls the Utilitarian view that well-
being is wholly a question of one’s conscious sté&iffin 1996, 75)) in making the
disvalue solely dependent on an agent’s own intgr@@pective, he goes too far in making
a person’s reason for pain’s being a disvalue soimgexternal to any agent’s reasons; or
at least Griffin seems to hint that we wants to s@ye than the claim that disvalue is
determined statistically, by what a majority wowlden polled call ‘bad’. The problem
with such claims of reference to persons is theg¢@ms to make ‘good’ and ‘bad’ wholly
dependent on person’s changing whims. Moore anifirGhiold not that cruelty is wrong

because we (or a majority) say it is, rather waddeto call cruelty wrong because it is
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wrong. This sounds sensible enough and | will raeee to say on this a bit later because
it does seem that the agent —relative theory afertlie agent-relative can affirm the latter
part of the Euthyphro question above, contra stibjem. But there is still the hard
guestion of how a practical reason, say about vdwyhave reason to disvalue your own
pain, can easily transmit itself to another in@paortant way---so that one comes to also
disvalue your pain as you do. The transfer of ttaefcal significance does not occur
simply because there are generic values and gaanhsve all agree on. For instance, it
might seem upon first glance that pain is alwayscdbed as a disvalue. But what about G.
Gordon Liddy who liked to hold his hand over a &tmve in order to show his ability to
withstand pain? The factual description of the paduld remain the same but there are not
the same practical reasons that give rise to tthggjonentpain is bad.The point here is that
the factual reasons or description of pain mayhkeesame as usual---the thing what we all
want to avoid---but the practical reasons do notai@ the same since they are somewhat
dependent on Liddy’s own desires and goals (Denl99ll, 31). It may be that Liddy
wears oven mitts when he bakes cookies, but incise his goal is to bake cookies and not
to touch the hot stove to prove his machismo. 8aribtivational reasons do not seem to
be internal to the description of pain. It is openGriffin to argue, in order to save the
notion that pain will always have negative motiagtreasons, that that we should re-
describe what Liddy is feeling as something othantpain—say, a sort of pleasure. But
this seems to be case of going against ordinaryeuSEhe No True Scotsman Fallacy) in
order to save the idea that motivation is intetaa general human interest. There is
another problem with this line of argument betterught out by Loren Lomasky’s defense

of a similar claim.
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Lomasky argues that what we want in the typetofasion we are looking at is an
explanation of the reasonableness of why a prdegeson transfers its significance from
one agent to another. He argues that realizingathets an agent in a world with other
such agents is logically sufficient to “provide tha&sis for transmission of rational
motivation” (Lomasky 1987, 63). He argues that tkisognition gives agents some reason
to act so as to advance the ends of others---tiunribe trivial sense of A promoting B’s
end because it pays A to do so, but, rather, bgrstanding B’s end to be of value A then
becomes by that understanding motivated to prolastend. Lomasky believes that
values are best looked at in terms of being buntdigdther as projects that agents pursue.
Values then are not impersonal things, like Moaore @riffin believe, but are inherently
related to the individuals to have them. They a=dally agent-relative. But he argues that
even though B’s reason to promotei€not exactly the same as A’s also having reason
do so, there is a sense in which “A recognizesttiere does exist reason for bringing
about B” (Lomasky 1987, 63-4). The argument runs as fadip¥@ne who recognizes R as
a reason for Eis thereby logically bound to admit that it is notally and in every respect
indifferent in respect to whethegp Bbtain. Ris why E, should obtain; otherwise R could
not be conceived to be a reason...To understanditnikgbr someone else to recognize
the existence of evaluative grounds that have eehlprovided by oneself for
oneself....Because we can make sense of personahgedsonal value as both being
value,there ought to be some link between them. Thestngssibility of practical reason is
such a link. Recognition that someone values ersdskfficient warrant for one to judge
that there is value that attaches to E; one neefirabnote that the one who values E is

indeed none other than oneself” (Lomasky 1987, 64).
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So Lomasky’s claim is that one can come to a raugterstanding of why another
values what he does, since the other can give medso his valuing it. But there is a
problem with the inference from the claim that va@ cinderstand why another values
something and this is sufficient for our comingrédue his end. Lomasky switches from
B’s giving a reason for why he values eng & A’s just coming to value that end because
he sees that B’s valuing ks sufficient warrant for our doing so too. ButedoA come to
value k& because of the reasons B gives, or just becausedsethat £s valuable? It is not
clear which —or even if just seeing that anothdues E is sufficient to give it intrinsic,
impersonal value. But if this is the claim thegates against what Lomasky argued a few
pages earlier.

Here Lomasky (1987, 60-1) wants to point out thase who try to ground rights
by inferring that since rational agents each v#heg own projects (in an agent —relative
sense), and each value having rights that willgaotatheir status as a project pursuer, to the
further claim that therefore each is committedl$o &olding to a regime of rights since it
“is acommon goodhat each has reason to advance” is fallacious.falkacy involved is
that of composition since, as Lomasky continuestWach is rationally obliged to value
is not a world in which rights are generally respddout a world in whiclA is accorded
the status of a rights holdefLomasky 1987, 60). He concludes, each “valugktd for
himselfbut because of the presence of that indexicaterée, each is not valuing the same
imagined state of affairs. Of coursepfightvalue a world in which everyone is accorded
rights---and B, C.., might also value that worlbut A is notcommittedo anything so
charmingly democratic. He need merely value his bawing rights” (Lomasky 1987, 60).

The problem is that one cannot take as compos#ttinonclusion, say everyone’s valuing
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everyone else’s rights, from what is necessarijvidluated in the premises, each’s only
valuing his own rights. All that follows from thegmises is the weak claim that each
person values his own rights, not that he necdgsalues anyone else’s. As will be
discussed in the next chapter this is often hovplgety to move from a theory of value to
a ground for rights. But not even Lomasky thinkaiit work, at least on the agent-relative
view of value, or what Lomasky calls the persoretlire of projects.

But | think the same problem that Lomasky pointsahove in the move from
one’s having reason to value one’s own projectsragids to the further claim that one can
come to have reason to promote another’s brdause those ends are valuable in
themselvebesets his argument for the transmissibility otpecal reasonAs was noted in
the introduction, given that values and value-sglaeasons are agent—relative, the first
claim about practical reason is that rational agan¢ interested in promoting their own
values and well-being, we need a good argumefhigt@ffect that “in order to show that A
has reason to promote it [B’'s end],Bvhat has to be shown is that & B’s well-being
has value-for-A. It does not suffice to point te titimate value of B’s well-being or the
contribution that Emakes to that ultimate value”(Mack 1999, 89-9Q)t Be fallacy of
composition Lomasky raises rests upon the ideaciatwill only have reason to promote
one’s own projects and the rights that protect thewmh one cannot move from this to the
idea that an agent will come to value other’s sdbgcause he comes to value the other’s
projects. A project has importance to an agentraativates him because it is his own
preferred set of values; the idea of being a pt@acsuer runs so deep that Lomasky also
argues that “one component of a person’s identigr ime is constituted by his

commitment to projects” (Lomasky 1987, 32).
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So projects, or values, are motivating and have timportancebecausdhey are
necessarily related to--even part of a descrippienone’s identity. But to then say that
another’s end can be seen to be good (apart frerovanl ends) and therefore provide a
reason for our promoting it is to make the sameeriaymasky says cannot be done:
namely, to say that since each has reason to peon®bwn end because he values it---it
has practical significance to an agent becausehitsiend---that A can come to promote
B’s end because A can recognize B’s reasons foinghis end. It would seem that either
A must recognize some inherent, agent-neutral warBis ends which just motivates
anyone who recognizes such worth, or A must conteetpersuaded (by B) that his ends
are worth promoting. But to affirm the former isdeny the agent-relative nature of
projects---and why it is important that they aré really comparable or open to tradeoffs
as Lomasky wants them to be—or he is really sathagB'’s value is really agent-relative,
and while B might give A reasons to help him proenleis end E this is not equivalent to
saying that B’s motivating reasons for holdingtinsfer to A just by A understanding
them. B can surely explain his reasons for whydlaes E, but the practical significance
of E2 need not also accompany A’s understandingidht love fixing up old cars and
share his reasons for thinking such a thing ougbetpromoted with A; but A’s
understanding B’s reasons need not give A reastak®up such a hobby. So | think
Lomasky’ move from A’s personal projectjibeing of value to A, to the claim that B’s
understanding of A’s reason, R, fof §ives B a reason of value to promotefdils
because it exhibits the same problem he showsiexample of the fallacy of

composition.
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So far | think there have been some plausible gitemo deny the first thesis of
practical reason by citing some sort of extern&l@avhich is internally motivating, and
therefore to deny the second claim (that one camoee from one’s own values as what
one has reason to promote) to the idea that anetheds can be inherently valuable and
motivating. But | do not think that we have yet lggbd reason to think that practical
rationality requires an agent to advance anotlertapart from how that other’s end
related to the agent who must do the promotingh@ucaim would require a robust
principle of transmissibility of practical reasonfereby S’s having reason to promote X
by transmission leads to B’s having reason to ptenXg [so that] X's value reemerge|s] as
agent-neutral” (Mack 1989b, 78). Because ThomasRagrguments for the impersonal
nature of pain are important and have influenceshésky and Griffin’'s arguments about
the transmissibility of practical reason, they wilake up the last part of this survey before
moving on to the next section on the objectivitd anbjectivity of value. If Nagel's
arguments succeed in showing that practical reesguires that A come to promote B’s
end because of the externality of the reasonsdmgdso, then he will have provided a
denial of the second thesis of practical reason.

Nagel’'s argument for the transmissibility of praatireasons turns on his
distinction between the objective/ impersonal aelfl the subjective/ personal self and their
respective impersonal or personal viewpoints. Faonobjective point of view one can see

how things are apart from one’s own personal petspe

Each of us begins with a set of concerns, desaras jnterests of his own,

and each of us can recognize that the same igtratbers. We can then

36



remove ourselves in thought from our particulanfpas in the world and
think simply of all those people, without singliogt asl the one we happen
to be.

From that [impersonal] position, the content andrabter of the different
individual standpoints one can survey remain unghdnOne has set aside
only the fact that a particular standpoint is oreis, if any of them is. It
isn’t that one doesn’t know; one just omits thistflom the description of

the situation (Nagel 1991, 10).

Objectivity is traditionally thought to require ghsort impersonal perspective and | take it
that it is not terribly controversial. But in ethj or matters of practical significance in
general, it seems more contentious; for in takipg@onal point of view one would
consider certain states of affairs, say pleasudepaim, as valuable or not according to how
they relate to oneself, or, Nagel argues, one coatdider the pleasures or pains from the
outside, or from the objective point of view. Herech a perspective looks at the pleasures
and the pains in themselves; this perspective ffamahe pain as bad and pleasure as
good without merely describing the motivation ofagent (Nagel 1986, 153). This is
important Nagel argues since his own brand of ntuaaealism requires that we must
discover reasons for action “instead of derivingnthfrom our preexisting motives” (Nagel

1986, 139).
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You cannot sustain an impersonal indifference éothiings in your life
which matter to you personally: some of the mogiartant have to be
regarded as mattering, period, so that others égsidurself have reason to
take them into account. But since the impersoraaidgioint does not single
you out from anyone else, the same must be trualaés arising in other

lives. If you matter impersonally so does every(ivagel 1991, 11).

But how does the impartial viewpoint see certaatest of affairs as good or bad apart from
one’s personal relation to them? Why should wekttinat for “a given quantity of
whatever it is that’s good or bad—suffering or happs or fulfillment or frustration—its
intrinsic impersonal value doesn’t depend on whos8(Nagel 1991, 11)? Nagel seems to
have at least two different arguments for the agentral badness of pain and the ability
for impersonal practical reasons to transfer thévese

The first argument or intuition for the agent-nalitvadness of pain is based on the
idea that if one does not recognize one’s own ghan one will have dissociated one’s
objective self from one’s subjective self since shibjective self can see that one has
reason to want the pain to stop but the objeclleremains disinterested. The problem is
according to Nagel that if we only have agent re¢ateasons to see that the suffering
should stop then only the subjective self has reésstop it, while the objective self has
not reason and only sits dispassionately watchiegtffering. The objective self can only
say that the subjective self has reason to warguffering to stop. But this seems to go
against Nagel's requirement that a normative rehése reasons for acting not simply

derived from one’s preexisting motives. But sudsmns, not describable in part by their
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relation to an agent’'s motives, must be objectie objective self then should not
become dissociated from one’s subjective self hybeng able to see the practical
significance of the pain for the subjective selfidXhis requires it seems that the pain be
recognized by the objective self for what it isadb

One could argue that this goes in a nice circlse@ms that the practical
significance of the pain’s being bad for the sutiyecself who is motivated to end itis a
reason to say that the objective self should se@din as really bad in itself. But the
objective badness of the suffering is derived ftbmmotives of the subjective self, or else
how is that the objective self comes to see the aaibad? Nagel might grant this but argue
that what really is at issue here is the problenhefdissociation of the selves which occurs
when the objective self cannot understand the rabtim of the subjective self in wanting
the pain to stop. But the reply to dissociatiorigs,what?’ The whole point of having two
selves as construed by Nagel is for one self tmgtdide, attain a ‘view from nowhere’, in
order for it to look at things existing apart frame’s motives, or ‘biases’. As Mack argues,
Nagel’s claim that there exist two selves with eliéint standpoints “and a structure for
value which allows those two selves to live in hanpnmay be a matter of wanting to have
and to eat one’s metaphysical cake” (Mack 19893, 90

Mack also notes that the bifurcation of selves heay to a kind of axiological
schizophrenia: one’s subjective self may focusltaviating one’s own pain, while the
objective self would not be able to say why onetggain ought to be negated over
anyone else’s pain since it would only focus onabent-neutral badness of pain in
general. So the objective self will tell a persomaduce the suffering in the world while

the subjective self tells one to reduce one’s owffesng. But as Mack concludes, “[i]n
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almost all circumstances, one of these practicdhawe to be sacrificed to the other”
(Mack 1989, 90). Nagel himself argues that fromithpersonal standpoinEtveryone’s

life matters as much as [one’s own] does, and ppa@/n] matters no more than anyone
else’s” (Nagel 1991, 14). This leads to the nataoalclusion, which Nagel does not accept,
that from the impersonal standpoint we are lefhwaiaking ourselves “instruments for the
realization of those impartial values that appeamfthe impartial standpoint” (Nagel

1991, 15). So it is not clear that there is a negld for negating dissociation for such a
division of perspectives is required for objecityiéven though it may lead to the objective
and subjective selves at war with each other.

Nagel’s second claim more directly addresses tlestopn of the transmissibility of
practical reason. His argument is the idea thakibnly have agent-relative reasons for
acting then we will not be able to give a plausdteount of why we would help another
alleviate his suffering. If one is in a hospitatlaanother patient is in pain and wishes to be
given a painkiller (analgesic) we need to ask duesawhy it is that we would give him the
painkiller (if we would at all). Nagel argues tlifave are only permitted agent-relative or
personal reasons for giving the patient an anaighsn the patient would have to say that
“though he has reason to want an analgesic, teare reason for him to have one, or for
anyone else who happens to be around to give heh(dfagel 186, 160). It would be true
that there would not be an impersonal reason te lgim a shot of painkiller, but this still
doesn’t mean that there are no agent-relative nsafso him to get it or for others to give it
to him (Mack 1989, 91). He may feel better and tta@ound him in the hospital may feel
better too. But the force of Nagel's argument & ¢hkaim that from my own perspective as

someone who is in pain | can understand why | watddt an analgesic, but can |
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understand why someone else would think it readertaht | get one? Why would he,
from an agent-relative perspective, want me tcagaiot? Is it because he sees that pain is
bad, or is it just that my groaning is botheringmi{Nagel 1986, 160)?

The problem Nagel thinks is that from an agenttinadgperspective the other’s
reasons for my getting a shot might not have angtto do with the badness of pain, but
only rest on his desires or tastes---that is, hetsvene to get a shot so that he can watch
‘The X-Files’ without being bothered. It seems ttiat agent-relative view of value can
only interpret his reasons in terms of his own nexj and not in terms of the agent-
neutrality of my badness; but the agent-neutraityeeded in order to conform to the
normative realist view that the other patient’sigetd end my pain fit with the moral facts
about pain’s objective badness (Mack 1989, 91f2yvHat sense values can be thought to
be objective or subjective will have to wait unkie next section. But the claim Nagel is
making, that practical significance requires somgom of the impersonal dreadfulness of
pain, seems implausible because it rests on tlzethagd pain is something that can be
viewed ‘from the outside’ as impersonally bad. Nag@ew of objectivity is that one
abstracts oneself from a situation to view it withceference to oneself. But how does this
work with things of practical significance? Nagays that one’s pain “though it comes
attached to a person and his individual perspeasvest as clearly hateful to the objective
self as to the subjective individual. The pain bardetached in thought from the fact that it
is mine without it losing any of its dreadfulnekshas, so to speak, a life of its own”
(Nagel 1986, 92). It is this thing with a life @§ iown that gives another a ‘correct’ motive
to end my pain. But this is to just return to theras about intrinsic value above. And |

think little more needs to be said about the ithed something is good or bad intrinsically.
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If there is no intrinsic practical significancesome state of affairs--which is to say that
that state of affairs can be described as gooddmpart from any relation to an agent—
then we have not yet been presented an argumenptamiical reasons, understood as
reasons for some agent to promote some end, trahsfaselves to others.

But there is another problem that needs to be dssmlin the next section. Nagel
hints at the Euthyphro problem in his claim thatragrelative reasons can only be
subjective, or based on motives we might have lforieating another’s pain, but not
reasons which are based on the actual disvaldeegddin for the agent. Does the agent-
relative view of value turn into subjectivism, artrying to escape subjectivity must it turn
into a view like Nagel’s, taking what one has mette promote as deriving from some
agent-neutral good that really ought to be pronfdted

So far we have seen that the agent-relative dimof value requires as part of
the description of value an essential referentbd@agent whose value it is; and agent-
neutral value does not require this reference. ikm@s also shown that the agent-neutral
view seems to require the existence of externalerdBut such ‘value’ seems highly
implausible since a value does not seem to beititkdt thing that can retain its practical
significance apart from agents who relate to goame way---viz., who wish for whatever
reason to promote it. The importance of this claias illustrated by examining how agent-
neutral practical reasons might conceivably be gatdansfer themselves from one agent
to another based on their internal badness or gssd have rejected this view as less
explanatorily adequate: a value is related to genawho has it, and hence his reasons for
holding it only give him (directly) reasons for pnoting it. B's reasons for holding,las

an end do not simply transfer to A even though Aarstands them; but until now we have
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not talked about what sorts of reasons he mighe hawvpromoting & and whether these

reasons are best considered objective or subjective

82.3The Objectivity and Subjectivity of Valughe topic of how to interpret the ontological
and epistemological status of values and moraindan general has a long and thorny
history. Often ‘objective’ refers to something’ssiing as mind independent, and
‘subjective’ as the thing’s existing dependent upor’s perceiving it—so, an objective
value is one which is intrinsic, or exists outstd@ne’s experience of it, and a subjective
value exists only in a person’s experience of shingtas good. Or ‘objective’ might refer
to the thing’s being inter-subjectively verifiabknd ‘subjective’ to the thing’s not being
open to such verification. In ethics objectivitydasubjectivity might be spelled out in
terms of the scope a moral claim possesses:usikersalizable’ and applies to all agents
impartially, or whether it only applies to one agédaeing indicative of his own personal
preferences; so far the agent-relative theory ingdied that there are no ‘universalizable’
claims about an agent’s values being suitablerigrather agent. | will not be pursuing the
idea that objectivity requires this sort of ‘unisalizability’; but | am concerned with the
first sort of ‘objectivity’ which implies independéexistence from an agent---but | think
that what exists independently aeasondor values, not values themselves. The
requirement that objective values be agent-indepetnskems to conflict with this external
idea of objectivity since part of the descriptidraosalue will be its relation to the agent
who has it; so if agent-relative values are obyegtiheir objectivity must allow for their

relative nature.
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A good place to start with the idea of objectivéues is Plato’s famous question in
the Euthyphrowhen Socrates asks Euthyphro whether somethipigus (or good)
because the Gods say it is, or whether they sayidod because they see that it is good?
On the face of it, the question seems to demastdigectivists (those who see no problem
with affirming the former) from objectivists (thoséno affirm the latter). | think that the
agent-relativist can affirm the latter in a sefi&@know exactly in what sense we need to
distinguish two different senses of affirming teatething is called good because we see
that it is good. For Plato, an agent—even the Gaaadd have reason to call something
good because there is a corresponding Form of Gassdthat some particular good thing
mimics, or partakes of; but | think that this soirintrinsic notion of goodness has been
shown to be implausible given the arguments abBuethat is not to say that one cannot
make sense of the Euthyphro question as demarign agent give reasons for saying
that something is good or bad. This is a consti@inbur ability to value things, since it
cannot be the case, as the subjectivist wantslth tiat valueless states of affairs come
into existence simply by being the object of orggsires, preferences or commitments
(Mack 1993, 221). Objectivity, if it is to have ameaning at all, requires we be able to
judge whether our affections are appropriate ordegiending on whether their objects are
worthy of our affections (Mack 1993, 321).

To say that an object is subjectively valued isag that it acquires value by being
the object of one’s affections. The classic statd@méthis is by Hobbes: “But whatsoever
is the object of any mans Appetite or Desire; thist which for his part callet@ood; And
the object of his Hate, and Aversion, Evill...” (Has). Sometimes it is thought that

subjectivists of value need to hold value to beiocdale to some other psychological state,
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say pleasure. Utilitarians thought that what peopély valued could be explicable in
terms of, and interpersonably measurable by, tyshological state; but this view has
been pretty much abandoned. The reason is thaaivigts need only hold that “value is
created or determined through preference. Valuegharproducts of our affections”
(Gauthier 1986, 47). There need not be the restni¢chat the object of preferences is only
pleasure—rather, anything can be the object ofoopeference, from eating a good meal
to planning one’s retirement 40 years from now.

This broadening of what can be an object of oneeégpence has lead the
subjective theory of value to be adopted by ecostsv@and many in philosophy as a
superior way of explaining human action and mohalice. It is thought that the subjective
interpretation of value supports the non-neutralityalue. As we noted above the agent-
relative idea of value makes the value relatiooa particular so that one could not simply
substitute another agent in his place and sayhihét just as happy. The subjective idea of
value supports this idea since a thing only hasevilit is the object of someone’s
preference; and this object need only have valuéhtindividual who prefers it. As Mack
puts it, on the subjective account, “my desireSpmay have the power to confer value on
S, for me, [but] it is difficult to see my desire 8 having the power to bestow uponeh
agent-neutral value that summons all to its set\iglack 1993, 222). This would limit the
reasons for being able to argue that there is ssmemarching Good that we all must
recognize and work towards. But there are alsoaoble implications of holding values
to be explainable only in terms of being objectsmné’s preferences.

The agent-relative theorist agrees with the sulwstthat values have some

essential relation to an individual but there san important difference. The agent—
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relativist need not hold that a thing is only vdligawhen it becomes an object of our
preferences. The reason for not wanting to hawetend this claim is its implausibility in
claiming that we need not judge whether our aftexiare appropriate or not. For instance,
to use Mack’s example, take a person who desirgsote the largest tomato in East Baton
Rouge Parish (Mack 1989, 86). He could either gxiish this desire, or attempt to carry it
out. If he does attempt to carry it out we coulkl & subjectivist what the reason is
beyond just saying that this state of affairs esdbject of his affection. If the subjectivist
were to say that he wants the accompanying ‘féiéfeation’ that comes with growing the
tomato, then it seems that what is valuable isfiisatisfaction---but this pleasure, or
whatever, is not purely conferred upon the stat&ffairs by the agent. Indeed, what he
cares about might actually be growing the prizenwig tomato: “Were he to discover that
the prize had been awarded by mistake, the afterglould be lost. But why? The
revelation of the mistake would not show that he hat achieved the felt experience of
growing the tomato and the felt satisfaction ofmmng” (Mack 1989, 96 n.34). The reason
is, of course, that one can evaluate whether Hte sf affairs is worthy of our affections.
There is objectivity for agent-relative values hesmwe can often specify when a
state of affairs ‘fits’ with what we wanted to aete. And the more we move from short
term objects of our affections, such as pleasorkamng term ones, such as one’s career we
need a good explanation why one might attempt iy caut these ‘objects’ of one’s
affections rather than extinguishing them. A plalesclaim is that these ‘preferences’ are
based on our belief that these states of affagsvarth having—that they are worthy of
our accomplishment. It is only the belief that slarige goals are worthy that sustains our

drive to get them. There may be few felt sensattbascould accompany such long
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projects; so the desire to actually do them, Ikhmasides in our belief that such things
really are of value to us.

Of course in saying that some objects can be jutiyee worthy of our affections
is to presuppose some standard for judgement—weadjest looking for any reasons, but
goodreasons. But one must be careful about introdugamgric goods into an agent-
relative framework for, as Gauthier argues, “Thensiagly relative goods of the several
kinds are really facets of absolute good. The delmanh objectivity thus force an
apparently relative conception of value into anoélitsst mould” (Gauthier 1986, 53).
Gauthier’s claim is that any account of the objattiof agent-relative goodness will have
to rely upon some standard of general goodnessnilytg explain why one sees one’s
being a social worker as worthy because it allons to instantiate some good, say
benevolence; and this characteristic is desiralejorthy, because it exemplifies some
agent-neutral goodness, or facet of absolute gdedce, the agent-relative theory seems
to need something that it denies—a goodness exisiternally from agents. But need we
accept that the objectivity of agent-relative valiraplies the agent-neutrality of value?

Take the following claim regarding how to establifjective claims about values:

1 “Xis not living well,” a truth claim that carebestablished objectively.
2. “In order to live well, X ought to do (only) Yag one possibility),” which
is also possibly true and can be established obgbygt

3 “If X does Y, he or she will live better than tging Z,” another truth

claim that can be established objectively (Mach@98] 63).
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There are two levels of difficulty here: first dsliahing that there are generic goods based
on human nature; and secondly, the claim thatfalhe’s personal goals must be fit into
this scheme and weighted according to how theyeétathe generic goals.

The first problem is notoriously difficult and | aassuming here that there are
some goods, such as health, wisdom, wealth, etichvane thought to be worthy of pursuit
for good reason. The problem with trying to gledrsiaof values and virtues from human
nature is that the items on the list will be un@¢edmined by the facts which support them.
The second problem, the attempt to fit one’s paakends into this model and relate those
ends back to generic goods derived from human @atuay seem daunting. But it is the
job of one’s practical reason to figure out how’sneclinations fit with certain generic

goods. As Den Uyl and Rasmussen argue:

We should not imagine the basic goods that compwisean flourishing as
existing or having value apart from the individuatsose goods they are.
Further, we should not imagine individuals as npaeeholders or loci in
which these basic goods are instantiated. Indivedage not mere
metaphysical ‘pincushions’ in which these basicdgoare ‘stuck,’ and
individuals do more than locate these basic goodpace. It is only
through their practical choices that individualskenéghese goods,

determinate, real, and valuable (Den Uyl and RaseiuS1).
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One will need to know what generic values his edés and values are reflective of and
how exactly these will be weighted in relation ther so-called generic goals. How much
value one should place on ‘integrity’ versus ‘hdge$iow exactly are these goods to be
weighted in one’s life? An athlete might place mengphasis on ‘health’ than ‘charity’---
why does he do this? It is not a case that charitgally more important from the point of
view of the universe than looking after one’s Healather, given that he has adopted the
project of being an athlete he will have a différeet of values he will need to instantiate
to achieve these goals. And these values are psobaibe different from a Priest’s; but
they are not on the face of it worse, but goochfar given his inclinations.

The following considerations should give us conadraut adopting subjectivism
as an explanation for the values we hold. We thinak the values we have, for the most
part, arevorthy of being acquired. But this is only worthinessatiee to our selves, to our
own goals, desires and needs, etc. The questlbrestiains how do our ends or values
stand to others? Must another agent see my enadlsrésy of pursuit because | consider
them worthy? Or need another agent only be ableangnize the fact that | have ultimate
ends, goodor me,apart from his ends? I think the latter is mos@upible given the agent—
relative nature of value. To illustrate, it will bestructive to use the Lomasky example in
the previous section. Lomasky had argued that Atewstanding B’s end as valuable for

him was sufficient to give A reason to promoteHie concluded:

...it is being maintained that there are not twocallly different ways of

understanding reasons for action: understandimgson as mine, which is
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suffused with motivational force, and understandiras thine, which is

entirely bereft of motivational force (Lomasky 198b).

But this attempt to argue that values transfer tmgitivation based on understanding the
reasons for them did not seem plausible, becas9daak argued, if “anything is suffused
with motivational force, it is A’s reasonpt his understandingf that reason. The reason,
not his understanding of the reason, has motivatifmmce for B” (Mack 1989b, 84).

In reply to this criticism, Lomasky argued thatsaying the pains and pleasures of
others are not among the motivationally inert faétéhe world, he did not mean to argue
that there exists any sort of external value (Ldpd®9©89, 119). Lomasky claims that he
was trying to argue for the more modest idea thapiins and projects of another are not
to be classified among the motivationally inerttéamf the world. For instance, if squealing
chalk drives one up the wall then one would do webxtinguish this response by either
staying away from chalkboards or by some sort ghlogis, etc. Lomasky says that the
extinguishment of the chalk response would notdegryou oblivious to something that
remains genuinely an evil. There is no ‘fact of thatter’ concerning the badness of chalk
squealing independent of the subjective tinge oirygxperience” (Lomasky 1989, 119). Of
course we have seen that an agent may have gasahréa himself to not have to
experience this sound and the reasons may nosbbguause of a subjective tinge. But
why might one be apprehensive about adopting thasegyy in the case of the patient who
is in pain? One could just give him a shot andb®bothered by him anymore. Or one
might just move to another room and this would hiéneesame effect on one’s own

experience. Lomasky argues that the reason whyvondl not do this is that it is
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irrational: what matters to one is not primarilg thtate of “your consciousness but the way
things are in the world. Similarly, the extinctistrategy is irrational because it would take
a capacity for apprehending what is valuable asdadiue in the world as if it were only a
spotlight on one’s own psyche” (Lomasky 1989, 119).

The objection Lomasky makes seems directed maelgectivism, than agent-
relative value because the agent-relativist ne¢dholo that badness is merely conferred on
things by an agent. But what about the statuseobther’s pain or disvalue? One knows
that if one leaves the room the other agent’s gaas not just go away with the closing of
the door; but does this mean that the badneseditihation remains even though we go
away,or that the badness of the situation reméamnghe suffereeven though we depart?
On the agent-relative view of value, or disvaliepuld only be the latter. But even though
we affirm the latter and deny that the practicghgicance of the disvalue need transfer,
we can come to see others as moral agents, notmeatganisms “that can affect me for
good or ill’(Lomasky 1989, 119).

One can come to understand that something is gwaghbther without also having
to promote that end oneself. The reason is thateb@gnition of values as objective and
agent-relative is different from the claim that titeer's ends need to be promoted because

they are valuable (or disvaluable) in themselvesH&nry Veatch argues:

If the good of X is indeed but the actuality of Xstentialities [agent-
relatively considered], then this is a fact thatt jnst X needs to realize, but
anyone and everyone else as well. And yet givemiie fact that a certain

goods needs to be recognized, and recognized salixerto be the good of
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X, it by no means follows that X’'s good must begiako be Y’s good as
well, any more than the actuality or perfectiorfudfillment of X needs to
be recognized as being the actuality or perfeatiori as well (in Den Uyl

and Rasmussen 1997, 33).

The denial of the universality of a value’s apphididy does not mean that we need deny
the universality of the judgement that somethingased or bad for another. As we saw in
the second section to say that a value is ageativelmeans that an agent,lfas a reason
for ranking a world Wwith G, over a world W without G. But this ranking need not be a
reason for Pto also prefer W especially if his own good life requires the filifient of
some good, & that cannot be combined with.G50, this leads to a ‘universalization’ in
the sense that just ag Gives R a reason to act so as to promotg ¥6 too does &give

P, a reason to promote JVAs Den Uyl and Rasmussen continue: “...if one kntves
attaining one’s good provides one with a legitinr@i@son to achecause it is one’s good,
then one also knows that another person’s attaimsgr her good provides that other
person with a legitimate reason to act; this clainvhat is universalized” (Den Uyl and
Rasmussen 54).

Finally, we should note that although values @en&relative it is true that all good
lives will require a certain set of values. Thes@afor this is that there are certain values
that ought to compose a good life. It is arguakkcdy which values ought to be on this
list, but Den Uyl has suggested the following: lietegtual pursuits, artistic pursuits, justice,
honor, friendship, wealth, beauty, health and lettlial ability (DenUyl 1991, 188). These

are not listed in any hierarchy of importance aray imest be seen as slices of a pie chart
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that may differ in width depending on their imparta to the agent’s life. The life of a

judge will require more of an emphasis on justi@ntwill the life of a supermodel. Yet, it
seems plausible to argue that a life that is akm®yntoncern with justice is not much of a
life at all. This consideration is important becaitsneans that if justice and other goods
ought to be part of one’s life, then they oughéxdst in one’s life in some degree. So if
justice ought to be a concern one has, then thayel® concerns that one ought to be more
cognizant of in order for one to be just. This canm¢ as we will see, may have interesting

implications for deriving a theory of rights.

82.4Conclusion So, the objectivity of other’s values, given thiaise values are agent-
relative, resides in the realization that one’s satues are not the only values in the
universe. This is to move beyond the idea thabtilg real values are one’s own to the
idea that there are other moral agents who areiartiemselves. This denial of
axiological solipsism may seem pedestrian, buillthve seen to have more importance
later when we get into arguing about rights. Thectivity of agent-relative values in the
interpersonal sense is a pretty abstract undeisigintd does not require that one come to
promote all the various ends people have, butesdequire that one come to see others
agents as ends in themselves. What sorts of aci@as perform on B is the subject of the
next few chapters when | examine the attempt te basstraints on consequentialist or
value theories and why we must turn to a deongomto better explain such constraints.
But suffice it to say, at this point, we do not Bavreason why A cannot use B as an

unwilling instrument towards his own ends.
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Chapter Three;
Value Pluralism and the Value of Well-Being.

§3.0 Intro.
§3.1 Value Pluralism.
§3.2 The Value of Well-Being.

83.3 Conclusion.

83.0Intro. The plurality of agent-relative value. Value plisai (VP), or the belief
that there are ways of life not just different frome another, but differently good, is a
staple of liberal belief. Below | will briefly exame the idea of subjective VP and then
look at its main contender, objective VP. | wilbshhow VP, as viewed from an agent-
relative perspective, provides a more attractiverpretation than its competitors. The
principal reason for preferring the agent-relatvasis of value incommensurability is that
it allows us to keep the insight that different way life may be both good and
incommensurable while rejecting the idea (assodiaiéh the traditional form of value
pluralism) that incommensurability rests primarityan agent’s inability to make a rational
decision between two equally good but incompatdallieies. The theory of objective value
plural incommensurability will be shown to be imypdeble from the agent-relative
perspective because it relies on agent-neutrakgallihe preferred interpretation of Value
Pluralism based on agent-relative value will shaw lvalues are incommensurable in a

sense, but not in the sense that has been offgrpliitalist theorists before.
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83.1.Value PluralismIn order for one to be called a liberal, a neapgsf not
sufficient, condition would be that one holds sdoren of value pluralism. Liberals, qua
value pluralists, do not claim to have some stashtladecide which good life is the
optimal one. Pluralism implies that individuals atde to choose what sort of good life
they wish to make for themselves. Thus, pluralisands in direct contrast to monism, the
belief that all values can be ordered and rankedrding to one standard or supreme
value. Kekes explains that the modern rejectioetlical monism shows the appeal of

value pluralism:

...pluralism is quite unlike monism. For what monisfsh for us is that we
should overcome the obstacles that prevent us émiracing the one true
system of values through which we could achieveadife. The
pluralistic ideal is that we shoufdakea good life for themselves. The
monistic ideal is that we shoulthd the life that is good for all of us.
...Both see living a good life as the goal. But faurplists the goal is to
achieve what we individually want to achieve, wtide monists the goal is
to achieve what all individuals alike ought to wemtichieve (Kekes 1993,

14).

The need for individuals to choose exactly what sbgood life they want goes against
what is a need of traditional morality: to provst@me overarching standard of a good life
for agents to strive towards. This need might ost pe based on the monistic prejudice

that there can only be one Good life, but seenfieta requirement of transitivity in
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practical reasoning: If one prefers A to B and Etdhen it cannot be the case that one
prefers C to A. This is a requirement of rationalithout some one end to compare other
values to, we may end up preferring C to A whichulddoe irrational, but also to prefer in
moral terms the less valuable to the more valuddece Aristotle’s claim there must be
some one end to every practical science and thefesltlethical striving is happiness.

But value pluralism, the belief that there areatiffig ultimate ends which are good,
would seem to be a rejection of this condition i@gbical reason that there be a single
value. The consequence of admitting an irredughleality of ends seems, as Stuart
Hampshire states, “to admit a limit to practicagening, and to admit that some
substantial decisions are not to be explained natdo be justified as the right decisions,
by any rational calculation. This is a possibitityat cannot be conceptually excluded, even
if it makes satisfying theoretical reconstructidrifee different uses of ‘good,’ as a target
setting term, impossible” (quoted in Den Uyl 19963). The problem of the breakdown of
transitivity in practical reasoning was raised haeeause it is often thought that ethics as a
whole must provide some overarching standard bghveveryone can come to make
choices which are compossible and rankable byralatd of the Good. But given the
argument for agent-relative value it should be appathat while we cannot have
incommensurability at the personal level, onlyna interpersonal. So there need not be a
break down in practical reasoning when agentsesrgoning about their own values
because they can judge what is most importantaim bives given their more important
values/ goals and act accordingly.

The first strand of VP we will examine is subjeetivalue pluralism. This is the

belief that things have value by being the objettsur preferences, and since there are as
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many different and conflicting values as thereagents who confer value, values derive
their plurality from these two considerations. dayek defends this view of value
pluralism when he is discussing the problems oiadigst planning. He argues that those
who would try to make plans for directing all ofraiffairs neglect to consider that “scales
of value exist only in individual minds, nothingtlpartial scales of value exist, scales
which are inevitably different and often inconsmteith one another” (in Crowder 2002,
227). At one time any socialist trying to plan whkatts of preferences ought to be satisfied
will only have his own goals to go by; even if hanted to satisfy as many others as he
could, he will be limited in knowing what other’'slues are since, all he will have are
partial scales of what this person or that consifi&m his own point of view to be of
value. There will be no way for the socialist takaveryone’s values according to some
impersonal standard because such a standard \ilbera reflection of the socialist’'s own
preferences, which may or may not coincide withosreyelse’s.

From this idea of subjective and plural values, é¢kagrgues that within limits
people should be allowed to “follow their own vadwend preferences rather than
somebody else’s” (in Crowder 2002, 227). Hayek waotmove from the idea that values
are plural to the liberal idea that people show@ddft to pursue their own lives without
interference from others. This is often defended utilitarian fashion, as Roger Scruton
puts it: “ when people are negatively free they eeteris paribusunhindered from doing
what they decide to do; and people are by and dagbest judges of what is most likely
to satisfy them; hence negative liberty freedontseio maximize utility overall” (Scruton
1994, 584). Scruton remarks “the naivete of th@sdg@remise needs no comment”. But if

values are subjective and plural, then this makesécond premise more plausible than
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Scruton believes—values are conferred on thingsdogons, so why would people not be
the best judges of what they want? But as Crowdgrtp out, the problem from a pluralist
view this argument is one from indeterminacy: thbjsctivist claims that since (1) value
pluralism means there is no way competing valuesflg can be measured or ranked
objectively, we can infer (2) that such rankinggluito be left to individuals. But even
supposing that (1) holds and the subjective thebmalue is true, (2) does not follow since
(2) would seem to be the claim that at least oaee if affairs can be ranked objectively—
namely, the one where we are left alone to makewurdecisions. And we have observed
other reasons above why (1) might not be the bgdaeation of value since individuals
consider their values as worthy apart from beirgg flne products of our affections. But the
problem for value pluralism becomes how to interpt¢—if values are not subjective, can
they be objective but in some sense incommensubgbl&tue of being incompatible?
John Gray has argued that values are objectivealnd often incommensurable.
There are many kinds of good life. He has saiditiaidea of objective pluralism comes
from Isaiah Berlin, who derived it from the studytterder in whose work Berlin found
the idea of pluralism: “the recognition of an inidée variety of cultures and systems of
values, all equally ultimate, and incommensurahktd wne another, so that the belief in a
universally valid path to human fulfillment is resréd incoherent” (Hausheer 1998, xxx).
But Gray has argued that Berlin’s own theory otregbluralism upon which he bases his
liberalism “founders on the historic reality thaany constellations of these [plural-
objective] goods, and many forms of human flounghihave non-liberal social and
political structures as their matrices” (Gray 1995). Gray gives the following ways

objective and plural values arise through convestithat govern how moral goods can be
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fit with one another given the value assigned tséhgoods within a culture—and also
when different cultures apply different standa#ie same good, we may end up with
different interpretations of the good—and incomnueability can also be generated when
different goods and virtues are honoured in diffieailtures: “What some praise as
virtuous others may condemn as vice” (Gray 2002, 3%his is true incommensurability
where two sides of a debate talk past one anoguse, as Kuhn claimed, “to call one
idea right and another wrong implies the existerfc@ common framework for evaluating
them, which is pecsiely what Kuhn denies” (Okasb@2 86). The notion that goods are
incommensurable means they cannot be comparecenalbvalue: “Some varieties of the
good life are neither better nor worse than eabkrpnor the same in value, but
incommensurable; they are differently valuable’d%2000, 34). He gives the example of

friendship:

...goods that are incommensurable cannot be compaecrall value.
Consider friendship. Insofar as someone chargesynam the time he
spends with others, he is not a friend. It is paftiendship not to exchange
the time one spends with friends for money. Thissdaot mean that
friendship must be ranked over any amount of momeysay that friendship
and money are incomparable in value does not nfedraving friends is
incomparably better than having money. It meansftiendship and money
cannot be compared in value. As Joseph Raz has [finly those who

hold the view that friendship is neither better narse than money, but is

simply not comparable to money or other commodaiesapableof
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having friends. Similarly only those who would re¥en consider
exchanges of money for friendship are capable whigariends’ (Gray

2000, 35-6).

The problem here according to Gray is that theevalfriendship and the value of money
are somehow incomparable because one cannot llygicahbine the two things--say,
paying a person to be one’s friend because a dtiby definition cannot be a commodity.
This would be like trying to make a married bacheRut it is not clear that being a friend
cannot be combined with receiving some form of paytmAristotle thought that there
could be two kinds of inferior friendship basedtba pleasure or financial benefit we
receive from others; but in his superior form eémdship, which is what Gray probably
means by friendship, the object of the friendskipat pleasure or financial gain, but
another’s virtuous qualitietNE bk. 8). This view of incommensurability has beemted

the incompleteness version (Gauss 2003, 33). Omdeepleteness view one cannot hold
anyone of the following orderings to be true; &/Vs), (V2 < Vy) or (V1 = V). The reason
why our preferences are incomplete is becauseast e of these should hold true for an
agent---either he prefers; Yo V,, or V, to V; or he is somehow indifferent between them.
An agent may see friendship and money as both gabte is unable to rank one over the
other; but nor does he find them to be equally gande he must choose and cannot
simply remain indifferent regarding their value.€Tproblem here would seem to be that if
the first two orderings do not hold true becaus@aM \b make ‘incomparable demands’

then the third may hold true since neither setédgured to the other which entails that
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they are equal in some respect. The question Garesraises is how do we distinguish
incompleteness from inequality?

Gray seems to be arguing that the incommensunabiiifriendship and money
rests not only in that they cannotdmmparedn value but that they are ncdmpatible
What else would be the need of proclaiming that vatoies are incommensurable if that
means only that they are incomparable? My lovesparghetti might be incommensurable
compared to my love for Beethoven, but they arammimpatible. It seems that when he
speaks of the value of money and friendship asnimeensurable and incomparable, he
means that they are incompatible somehow, notjéfetrent in value.

We can see this move in an argument from John «als®. In trying to say what
incommensurability is he starts out by claimingth@me values are incompatible. “The
incompatibility is due to qualities intrinsic toeltonflicting values” (Kekes 1993, 21). He
gives us the example of having a restful sleeptgmalg to engage in interesting
conversation as “entirely incompatible, while poli activism and solitude are partly so”

(Kekes ibid.). He continues:

The basic idea of incommensurability is that themeesome things so
unalike as to exclude any reasonable comparisom@itih@m. Square roots
and insults, smells and canasta, migrating birdsXaray seem to exclude
any common yardstick by which we could evaluatér tlespective merits

or demerits. That this is so is not unusually ttesbme because the need to
compare them rarely arises. But it is otherwisénwalues. It often happens

that we want to enjoy incompatible values, and §®comes important to
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compare them in order to be able to choose amarg th a reasonable
manner. If, however, incompatible values are atommensurable, then

reasonable comparisons among them become probtefdattes 1993, 21).

In terms of goods, is Kekes claiming that valuesiacompatible because they reside in
objects that cannot be had at the same time—Il&@liysical characteristics that makes the
act of sleeping non-compossible with the act ob&p® consciously—or that goods are
incompatible because we have no way of compariggwod things to say which is best?
Kekes’ claim that values are incommensurable ngsts the plausibility that they first
must be specifiable as incompatible—but not jusbmpatible in their physical properties
so that doing them both at the same time is imptesdout that they are incompatible in
terms of their moral properties.

But there is a problem here. If two things wemmimmensurable, or had no
common measure, there would be no need to chobdsedre them—or worry about
combining them; ‘incommensurability’ between twagds would mean, as Gray
acknowledges, that “no comparison is possible... Tdaybe compared endlessly—but
they cannot be compared with one another in ovesadlie”(Gray 2000, 41-2). But the
examples he uses suggest that ‘incommensurableaisrikat two goods are
incompatible—that they cannot or should not be combined—antwleamust sometimes
choose between them even though we have no stafadlaridoosing. And Gray often
claims that values and virtues are incompatiblenian nature being what it is, some

virtues crowd out others. It is hard, if not alttge impossible, for a profoundly
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compassionate person to be at the same time digpatay just” (Gray 2000, 39). But if

two values (or two paradigms) are truly incommeabl, or not open to comparison by

the same standard, then it does not seem that#repe incompatible (Okasha 2002, 86).
Without a common standard for interpreting the gadfitwo things it does not make sense
to say that they are incompatible, since howtisat they disagree, or fail to fit, with one
another? But this is what Gray rejects: “If ratibmauiry has failed to produce agreement
on the best life, it is not because of any impédrdéecof human reason. It is because the idea
of perfection has no sense in human life” (Gray@@®). Two cultures that interpret the
same value differently cannot really be said talhotompatible or incomparable values if
they are truly incommensurable—for this would reguhat there be some way (a standard
of ‘perfection’) to compare the traditions in ordersee why they cannot be compatible.

So, for Gray, friendship and money are not jusbmmensurable—that is differently

valued according to different paradigms—»but alsmmpatibly good, which is say that do
not fit together according to some notion of wisagood. But even accepting that he means
‘incompatibility’ and ‘incomparability’ by incommesurability what are we to make of the
claim that there can be goods that are equally goatdhot comparable?

The claim that two goods are different, but eacbdy and that there is no way to
rank them, seems to rely on the idea that the waalg are agent-neutrally good, but not
comparable with one another in terms of their g@sdrso that an agent who had to choose
between them would be at a loss to explain whyrkéeps one to the other. Even though
Gray speaks of values as deriving from cultures@mlentions, he claims that they are

not just relative to these societies but are réflecf a moral reality:
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Value-pluralism is closer to ethical theories whadhrm the possibility of
moral knowledge than it is to familiar kinds of ietll skepticism,
subjectivism or relativism. It enables us to regmine judgements about the
good as being in error. At the same time, it meawvieg up a traditional
notion of truth in ethics. To affirm that the goisdplural is to allow that it
harbours conflicts for which there is no one solutihat is right. It is not
that there can be no right solution in such cotdliRather, there are many
(Gray 2000, 6).

The good is independent of our perspectives douttjt is not the same for
all. It is not just that different ways of life houar different goods and
virtues....Value pluralism is the claim that both htige right. ...It may be
that the good cannot contain contradictions; bshdws itself in ways of

life that are incompatible (Gray 2000, 6-7).

As | argued above there are good reasons foraoefpiing an agent-neutral theory of

value; the claim that objectively plural (agent-tral) values would lead to a breakdown in

the transitivity of practical reasoning for an ageould be another reason. If an agent

faced a decision between two goods but was unalderhpare them, or able to rank them,

but felt the pull of both of them (because theyagent-neutrally good) then he would face

a problem in choosing which to do—but only it seehtisey are incompatible. And Gray

reinforces this as his own view: “...universal valdesnot fit together to compose an ideal

life....There may be a best life for any individulailit not one that is without loss” (Gray

2000, 9). One could spend time making friends aalling money—but not both at the

64



same time and in the same respect: “A kind of maeatcity is built into the fabric of
human life. It is because human needs are contoagdithat no human life can be perfect”
(Gray 2000, 10). But the problem that an individendht need to choose between two or
more goods which cannot be compared is not regiipblem if we reject the agent-neutral
view of value that underlies it.

Gray’'s examples are meant to show that therdore@akdown in practical reasoning
because an individual must choose between goaasitnation where they are not open to
comparison, but in which one is ‘forced’ by thelmflthe goods to choose some over
others. Hence, the claim that one cannot havefaqidife—we will always have to
sacrifice some goods in order to choose others.v@melers if this is ever a problem for
real individuals? People may be conflicted aboulseand know that choosing one thing
means foregoing other opportunities, but usuallyppe (who are rational, non-akrasic)
choose what they think will be best for them—evd@hmeans foregoing the chance to get
other goods. But one need only look at this asa iibone must place as much value on the
things one foregoes as on those one chooses—ancdhm seems implausible given the

agent-relative view of value. As Den Uyl and Rasseusargue:

Indeed, if human flourishing involves an essenmgétrence to the person
for whom it is valuable as part of its descriptiand if the individual
provides relevant content to the character of hufleamishing, then
pointing out that there are versions of human fkiung that are
incomparable creates no problem. This is entailethé claim that human

flourishing is both agent-relative and individualkiz There is no version of
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human flourishing that is better or more valuablentsome other version
period versions of human flourishing are only valuatdativeto some
person. This if we are careful not to confuse aasions with realities, we
see that one person’s version of human flouriskangt strictly comparable

with another’s (Den Uyl and Rasmussen 1997, 46).

As we saw above in response to Gauthier even ifegahre reflective of some generic
goods that we use to give our lives worth, thisasto say that these values hold some
intrinsic worth that makes us choose between tlg&@me. can choose some goods and not
pay much attention to others without much loss.r&f/eve thought that every life required
a certain set of virtues, the degrees to which theyld be realized, or weighted in each
person’s life will differ significantly given diffieng interests and goals. Does the athlete
who weights heavily strength and endurance, evss thie life of Mother Teresa, who
weighted heavily charity and compassion? If thenger is ‘yes’, then the reply is ‘why are
you an athlete'?! It is the agent-relative intetpti®n of value that best makes sense of
conflicting values; the overcompleteness type cbmmensurability is the claim that
“Values V; and % are incommensurable if it is the case thath (a) V; is better than Y

and (b) \4 is better than ¥V (Gauss 2003, 32). A choice betweenand \4 would only

lead to a conflict if the values somehow had thmeesaneasure of the same sort of property
and that these properties were incomparable; bthh@agent-relative account agents need
not face such indecision when deciding on their ealnes because “the rational agent

adjusts his commitment to the various [valuatiodathensions, at least to the extent that
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he no longer claims that both dimensions automiatigeeld overall rankings” (Gauss,
2003, 39). It seems plain here that if the athhateald really rather be a saint then he has
chosen unwisely. On the agent-relative view themoi necessary conflict for an individual
on how he ranks or weights his own values.

Part of the problem then with traditional expasis of value pluralism rest on the
conflation of the ideas of incomparability and ingeatibility. Steven Lukes says that in
interpreting incommensurability we never oughtdol for incomparability in the abstract
goods themselves, but only in the particular bsanéralues (Lukes 2003, 64). In deciding
about the goodness of places to live we are coadenith our real choices between a poor
community with a nice landscape versus a more prasigs community filled with
unsightly smokestacks; we do not also choose betieevalue of beauty versus that of
prosperity. But such a choice does seem to be @tat and Berlin claim must be made.
Of course Lukes’ idea is that we can make sensalaé incommensurability or
incomparibility in terms of the incompatibility ¢fie extensional descriptions of subvenient
properties. The two neighbourhoods are incompahbtause one cannot (presumably)
choose to live in both at the same time. If valakesagent-relative, then the worry about
values being incompatible and hence incommensuislte worry that agents will have to
choose between two values that hewethemthe same amount of agent-relative value.
This argument makes incompatibility between valm@sivate concern since agents are
faced with making tradeoffs between their agerdtied values; yet these trade offs need
not be tragic, but only a part of life for agentsonlive in a world of scarcity. For an agent
who holds agent-relative values, his values arepavable enough that he can decide what

to do about conflicts by finding out which weighgiof values best serves his needs at the
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time. But the pertinent aspect of incommensurahbdftvalues concerns that of the

incomparability and incompatibility of interpersonalues.

83.2The Value of Well-Beingin order to proceed to discuss rights from wittie value
pluralist perspective it will be helpful to delirteghe ways in which pluralist ideas of well-
being could ground obligation towards others. Btack has distinguished 3 such ways:
Combinatory agent-neutralist, Anti-combinatory ageeutralist and Agent-relative (Mack
2000, 78-84). The combinatory agent-neutralist viethat each persons well-being is
agent neutrally good and that persons values akabde and combinable in some way to
determine which trade offs among them are agentraigugood. The anti-combinatory
agent-neutralist view, which seems to be what Ggls, asserts that each agent’s well-
being has agent-neutral value but the various batg of distinct agents cannot be
combined to determine which trade offs are bese. thivd view is that of agent-relative
view of well-being which has been spelled out Esdpter: it asserts that each agent’'s well-
being has ultimate agent-relative value for him drad there is no way to rank or combine
agent’s values to see which trade offs are bestdsst agents.

Only the third way shows us how values are incolparbecause it shows how
the incomparability between different agent’s vallies in the fact that the values belong
to different, distinct agents. Even if it were pbsthat two agents were to pursue the
same value in the same magnitude what makes thessalcommensurable is that they are
agent-relative, not that they are incompatible tnagent neutral view of VP,
incommensurability of value resides in the ided tbaan agent two values are both good

but incompatible in their attainment; but this does seem to give us the strong
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requirement that a theory of incommensurability lddwave to meet—namely, that the two
values themselves be incomparable qua differentegalith the agent-relative idea
applied between agents we can see how values aeetham just incompatible in their
obtainment, they are incomparable in their relati@kiation. This means that values are

not open to tradeoffs or interpersonal comparisoteims of valué.

83.3Conclusion Gray's idea of value pluralism would make valire®mmensurable
because each agent’s well-being has ultimate agarntal value and that this ultimate
agent-neutral value cannot be combined to determimeh trade offs are optimal among
individuals. The agent-relative view holds thatleadividual’'s well being has ultimate
agent-relative value and that the ultimate agelative well-being of distinct individuals
cannot be combined to determine which trade o#soatimal (Mack 2000). But Gray’s
view of the incommensurability of agent-neutral deas not plausible because only the
agent-relative idea of goodness makes sense aléheour goods are not open to trade
offs. As Mack argues, if two different persons’dardsts have value sameness, then they
exemplify the same type of value. A staple of agendtral theory is that two goods can be
incomparable in terms of their worth, but still gign agent the same amount of
motivational reasons for desiring them both. Thadks to a tragic sense of life because
agents have equal reason to promote two valuesdtaire incompatible actions for their
attainment. If the two agent’s interests exemglify same agent neutral value to the same

extent then they have agent-neutral value samemessagnitude sameness (Mack 2000,

% This does not mean that values are incomparalibgiims of their meaning. As | argued last chatgent-
relative value does not entail relativity of valuinder relativity of value we would not be ablectampare
values because their meaning would become fixédetgroup or persons who hold them; under agent-
relative value it is only the value’s significantt@t becomes ‘relativized’ to an individual whacapable of
having the value.
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82). But if this occurs—and it seems plausibleay that it could on the agent-neutral
account—then we have equality of worth, contrar¢tay’s belief that agent-neutral
goods are incomparable in terms of worth.

The agent relative account makes values incommablguby asserting that two
interests can have the same value making propethetsame degree and yet not have
equal worth. This can occur if the two interestsjadged by two incommensurable
standards: The value of agent one’s interest forversus the value of agent two’s interest
for him (Mack 2000). It is the agent relative agp&dhe interests that makes them
incommensurable. As Mack states, “Equally extensig&antiations in the lives of
different agents of the same interest can havemnoensurable value only if the value of
those instantiations are agent-relative” (Mack 2@33). The claim that values are agent
relative and incommensurable in this way will bgngicant for the argument for rights,
because if rights are to be grounded in the valiagent’s fundamental interests they will
need to be grounded in their agent relative value.

In arguing that agent-relative values can be callacal we have shifted the focus
of value pluralism. Values are not necessarilyanflict because we can compare them in
terms of their meaning for different agents. Liteed not be tragic because we will face
situations where we will have to choose betweenasheither of which we can do
without. Agent-relative value means we each hawehtiose a good life for ourselves, and
also the means by which to acquire the values sacgto it. Because we do not feel the
motivational pull of two values that we must hawg tannot, we can make tradeoffs in our
own lives as to which values we must have and wiveltan do without (to some degree).

As argued last chapter, the athlete can do withwauty of the things the intellectual deems
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necessary. The athlete can even weight less hahobe values, like justice, that the judge
must have to a high degree without suffering ai¢rbxgs. The problem for rights is that
agent-relative value pluralism does not allow faerpersonal comparisons of value. So if
rights are said to be value-based, then they Wilxswho has the right and who the
corresponding duty by showing which kind of valperfiaps the object of the right)
outweighs which other kind of value.

As we will see in the next chapter, many belithat rights, or constraints, are
based on the value of the objects they protectifBights, or constraints, are value-based
in this way, then it would seem that lfas reason not to interfere witiPpromotion of
W, (and G) only if either G does not interfere with {zor B, somehow comes to see the
constraint against his interference, and the eptbiects, as valuable for him. But it is
precisely the latter claim that the two thesesratpcal reason seem to throw into doubt. If
rights are value-based, then in order fgs Bromotion of G to give rise to a constraint
against Is interference with @ one will need to show how; Rot interfering with s
well-being (G (or the value of some conditiongGvhich underlies it) idased on the
conduciveness of the constraint to promote eithey ®&vn well-being or £ well-being,
thereby giving a sufficient value-based reasorPfbmnot to interfere with # promoting
G2 We will see that the prospects for explainingrbleustness of /5 constraints against
P1's interference on the valfi®m Py's perspectivef constraints as conducive te $well-
being (R's abiding by constraints againsti®€conducive to his own well-being), or te ¥
(P1's abiding by the constraint is due to its conduodss to s well-being) is bleak. The
next chapter, Four, will examine problems withnyito ground rights on the nature of

agent-relative value.
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Chapter Four:
Agent-relative Value and the Value of Constraints.

84.0 Intro.

84.1 The Value of Constraints.

84.2 Doing Without Rights-Talk?

84.3. An Alternative: Converging Interests and Cacit?
84.4 Coordinate View of Rights.

84.5. Conclusion.

84.0.Intro. Part of the problem some theorists have withdka of rights is the thought
that they are primitive and mysterious. Nozick (4P@laims that rights obtain simply as a
consequence of our separate moral existences. Dwdi®78) thinks that basic rights to
equality and respect are so fundamental as to toeratic'—they cannot be demonstrated
but just assumed. David Norton notes that there Imaag been a time in liberalism’s
history, in the history of the conflict betweeniwviduals and the state or church, when
such a ‘manifesto’ characterization of rights wasnanted. But such a strategic take on
rights will not suffice anymore since “politicabkralism is situated in a world that knows
it well, and some sectors of the world judge it tirmgn whereas some sectors have serious
questions that cannot be blunted by stipulativéendefns” (Norton 1995, 107). There
would seem to be a need to provide an explanatiorights that makes them less

mysterious, more related to the value of what {r@yect. Norton quotes Joel Feinberg as
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stating that having rights allows us to stand kp then, look others in the eye, and feel in
some fundamental way the equal of everyone elsedNd 995, 108). Feinberg argues that
our status as rights-bearers means we have someofaninimal self-respect that is

worthy of the love and esteem of others. But, agdiocontinues, Feinberg “is mistaken to
identify worth with rights. To be a rights-bearays nothing about one’s worth—unless
rights are so defined as to presuppose worth, fEdare not thus defined by [classical]
liberalism” (Norton 1995, 109).

Here we touch upon the seeming need to groundsrightheir value to us, but we
also touch upon the seemingly paradoxical naturegbts that reasons for abiding by
rights, or even valuing rights, may not dependienvalue of what they protect for a
rights-holder, nor the value of the correspondibligations for those subject to them.
Rights have something to do with values, but aswllesee, they are not dependent
directly for their force upon certain things bewajuable to us. Rights, if they are
dependent upon values, would seem to be dependentuery broad and abstract values—
such as autonomy—so that they would seem to prtitese sorts of values, rather than
what these broad values are themselves used foe ptinently, rights must be based
upon the value of such broad values for us andtfiers—so that while others have reason
not to interfere with our rights because of theseenice of these broad value-based reasons,
we also have reason not to violate other’s rigktsabnse of the same reasons.

To be sure when others harm us by not respectingghts we know it is bad; and
conversely when we violate the rights of othery tkieow it is bad. What we want to know
iIs why we have reason to refrain from violatingithights and they have reason to refrain

from violating our rights. We want to know why vaing someone else’s rights is so bad
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that we ought to refrain from doing so. We will koat two value-based reasons for why
we should not violate someone else’s rights—thgiemat view and the agent well-being
view. Each claim that we ought not to violate soneeelse’s rights because doing so is to
seriously cause harm—>but harm either to the pesabject to rights or to the rights holder.
| will argue that the well being view seems probdgimbecause it claims that we ought not
violate another’s rights because to do so is teeaurselves harm, which makes violating
rights a harm to the duty holder and leaves ouwbqutanation of why violating another’s
rights is not a harm to them. And the agent reaipiew, which claims that we ought not
violate another’s rights because doing so is teeduwarm to the well being of the rights
holder, cannot account for why we have motivatmhelp the other agent achieve his
good when practical reason is agent relative. Altalternative is that we need an
explanation that somehow unites, or coordinatesntiereasons for recognizing rights
with agent-relative reasons for pursuing our omues. This chapter will outline the three
ways of arguing why we have reason to concede aristhghts. The most plausible
explanations are the coordinate view and the watigpview. Laying out these views will
help us when we attempt to formulate an argume@hapter Five for why we have reason

to concede another’s rights.

84.1The Value of Constrainté right is a form of constraint; hence rights semore

closely tied to deontological theories than consegal ones. To see why there is this
appearance we will examine the basic form of blo#toties and how they relate to rights as
types of constraints that agents face regardingtinguit of their ends. While there are

reasons for seeing rights as equivalent to kindteohtic rules, there are also reasons for
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separating rights from deontic theories and conseiigl ones. The inability for either
dominant theory of value to capture the naturagifts leads one to conclude that rights
form a domain of their own and are not reduciblétk about values.

There are familiar paradoxes that seem to surrtwatid consequentialist and
deontological theories. The consequentialist theonsiders an act or rule to be ‘good’ if
it leads to good consequences for an agent ordoea number of agents. On a
consequentialist view, one should not commit arodaturder (or one should follow the
rule not to murder) because it leads to the basteguences for that agent or for society.
The usual objection made to some generic theocpr$equentialism is that in its fixation
with maximizing a certain state of affairs it oftexguires that agents commit acts which
seem intuitively wrong—say, killing one innocentgan to save five other innocents. It is
also claimed that the agent-neutral version ofaymequire agents to sacrifice too much of
themselves, of their own integrity, in trying tchégve some impersonal good. As Shelly
Kagan notes, the telling criticism against consetjaBsm is that there may be normative
factors not adequately accounted for by its foausansequences (Kagan 1998, 73).

The deontologist claims that in focusing on factbet may override the promotion
of overall value his theory takes into consideratioese factors. The deontological theory
rests in part on the intuition that theories whichake it permissible to do harm in order to
do greater good are contradictory. As F. M. Kamguas, “it would simply be
contradictory for it to be morally permissible tanimize violations of the constraint itself
for the sake of showing concern fof (Kamm 1992, 384). So in the case where we could
save five innocent people by killing one innoceatson, doing so would be wrong because

the rule against harming innocents does not altmwdoking at the situation in terms of
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the value of one life versus five. For the deorg@bthe right has some content apart from
specifications of the good (Kagan 1998, 74).

The usual criticism leveled against deontic theoisethat in order for its intuitive
plausibility in requiring no harm be inflicted upomocents, it requires either an intuition
about what is of harm, or a straightforward exgieaof ‘harm’ in value terms. Samuel
Scheffler argues that the claim it is wrong to &itle innocent person if doing so will
prevent five other innocents from being killed sesh there being an important
characteristic/ property of a person in virtue diieh it is undesirable for persons to be
victimized (Scheffler 1982, 103). So in trying tgpdicate the appeal of the rule ‘do not kill
innocents’ the deontologist will be pressed to duahe that the rule is plausible because of
the underlying value of not violating certain prapes of others—such as their innocence.
The reason why we cannot kill innocenteven if doing so will save innocentsPs is
because we ought not to violate the allegedly Samt valuable property that underlies
the principle. But if the problem with harming operson is that it violates some agent-
neutral value (innocence?), then the question besamiy not allow one violation of the
property in order to prevent five other violaticofgt?

But if the agent-relative theory of value outlinadhe last chapter is correct and
implies there is no such entity as agent-neutrialeyahe criticism Scheffler makes against
deontology loses some of its force. The underlyirgperty in question would have to be
agent-neutrally good and have the required inlratismissibility of practical reason in
order to claim that what one needs to do is to viorithe minimization of it. But the
agent-neutral idea of value was shown to be imghsribecause agents only have agent-

relative reasons for promoting their own good drebé reasons need not be reasons for
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anyone else. The property in question would havsetone that could appeal to agents in
terms of being conducive to their well-being. Frtiva agent-relative perspective what
matters is the conduciveness of rights to protgabime’s own well-being—either as the
agent who is the recipient of what the constrarotexts, or the agent subject to the
constraint. If one could posit some property osaggthat all agents find conducive to their
well-being, then one will have shown why a thedryights is rationally encumbent for
agents since such a property/ reason will be sangethat everyone has an interest in
promoting.

An interesting theory that attempts to connectafpent-relative or personal point of
view with the agent-neutral or impersonal poinvigw if that of Thomas Nagel. Nagel
claims that rights reflect the fact that when aarddharms another agent, the agent-
neutrality of the harm is ‘lit up’ from the agenpsint of view (Nagel 1986, 180). The pain
that might be caused to a child is agent-neutraligerstandable; yet, the fact that
intentionallycause it rather than someone else magnifies thaldesfrom my perspective.
This means that rights have an agent-relative commpoand an agent-neutral one—the
intention and the harm caused, respectively. Nsayd that this blending allows us to see
how the following case can be solved: Imagine tmdy by twisting an innocent child’s
arm can | prevent a somewhat greater evil to rangied friends. Because the harm to the
child is intended and the harm to one’s friendsatyefioreseen one should not twist the
child’s arm because one would be causing that atentionally. The intentional
perspective of one’s causing the harm versus qusséeing the to one’s friends means
that one cannot cause the child harm even thowgbkass, from the impersonal perspective

things will be better overall if one’s friends aret harmed.
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But as Mack (1989) notes, this theory seems toemigikits dependent upon some
kind of calculus of value, because if one didn’tstvthe child’s arm then things would be
better off for oneself (since they are your frienaisd just in general since fewer persons
have been harmed. But because of the magnifyiegtedf one’s intention, it is better that
one’s friends suffer and the child is not harmegt iBthe latter situation is better overall
then why does it not over rule the magnificatiohsme’s intentions? The answer seems to
be that the agent-relative disvalue for one oftiwgsthe child’s arm rules out his
performing the twisting in order to save his frisrftom harm. But why exactly does one’s
intention magnify the disvalue, especially whenvperding harm to one’s friends would
have a heavy agent-relative value? And it might ks asked what if a third party was
going to harm the child in order to save my friehtlshould protect the girl against the
harm, but since | am not doing the harm, the haarmot be lit up from my perspective.

Both virtue ethics and consequentialist theories have a hard time accounting for
rights.

An act or rule consequentialist theory would &tllagent to do that act or rule
which gives him the most pleasure. Practical reagouid tell each agent to do what best
promotes his own pleasure. But then how do weudes that give us something equivalent
to the deontological claim that stealing is wrofgie usual consequentialist move is to
bring out the Golden rule: “the requirement thattwve say we ought to do to others we
have to be able to say ought to be done to ourseleee we precisely in their situation

with their interests. And this leads to a way ofrat@easoning (Utilitarianism) which treats

% Mack (1999) notes that the problems with interaibn-based accounts of rights should make us think
twice about trying to base constraints on doubleettype reasoning. The addition of intentiontte t
explanation of why we ought not to violate someen@hts does not turn an action that was not
condemnable into one that is condemnable. Intemtiap may make the actianorecondemnable, but it is
not sufficient to turn one that is not blameworthtp one that is blameworthy.
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the equal interests of all as having equal weidtd’é 1998, 165). The inference from each
agent has reason to promote his own well-beingéplee) to the claim that each has reason
to promote the aggregate well-being (pleasure)istarious one. The reasoning relies
upon the idea that if one has a reason to prefeora pleasurable state than a less
pleasurable one then one ought to be motivatedateeraure that another have a more
pleasurable state than a less pleasurable onexanpde is that if | have reason to prefer a
better quality restaurant over a lesser qualityiarterms of the quality or quantity of
pleasure | receive from the better one, then wredtars here is the pleasurable states
(Mack 1999, 92). If one has a choice between gtortge lesser quality restaurant and
allowing another to go the better quality one, tbae should allow the other the
experience of the better quality restaurant if lilereceive greater overall pleasure from it.
Smart argued that the reason one has for prefatigbetter quality restaurant in both
cases is the same: the reason why one choosessthanant in both cases is the greater
pleasure produced. It does not matter whose pleaisist The consequentialist then can
move from reasons that an agent has to prefemmspbeasure to reasons why agents will
prefer favouring that others also have greateestat pleasure. An agent will be willing to
forego a state of lesser pleasure to enable antalerjoy a greater state of pleasure.

All one need do to get a theory of constrainth®show certain actions or rules
lead to greater states of overall pleasure. We adayt a rule against stealing not because
it harms any particular agent but because it I¢a@® overall lessening of pleasure. The
‘deontic’ force of an obligation need not be acdedrfor in terms of harm to another, but

in terms of obligations that are generally condadiv society’s well-being. As Kagan says:
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...a suitably sophisticated value theory could belusanimic the various
other commonsense constraints as well. (Presunitabbuld do this by
giving direct and significant weight to acts of imadoing, acts of lying, acts
of promise breaking, and so forth...). Loosely spegkwe might say that
sophisticated consequentialism successfully mimacsstraints, without
actually endorsing them, by incorporating constraialations directly into

its theory of the good (Kagan 1998, 216).

The usual criticism against this consequentiatignapt to mimic deontological constraints
is that it fails to capture the harm done in sitwa where overall utility can be promoted
by harming an agent. As Douglas Oderberg putd he“best the consequentialist...can
come up with, then, aq@ima facieduties not to interfere with the actions of otharsj to
these duties correspopdma facieclaims which he calls ‘rights,” but they are no mor
than one ingredient in the melting pot of maximizat liable to sacrifice whenever the
overall, impersonal and agent-neutral good demdr{@slerberg 2000, 73). But the point |
want to make is that on the agent relative thedmatue one cannot universalize the claim
that one person’s pleasure gives him a reason thh@eby giving him reason to act to
give away his pleasure/ good to another. Giveratjent-relative theory of value we saw
that what is universalized is the fact that jusbas’s own good gives one a legitimate
reason to act, so too does another’s good giveaHegitimate reason to act. But this does
not allow us to infer that the two sorts of goodsérsome underlying quality that allows

one to conclude that an agent would be rationglwe up his ‘lesser’ good in order for
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another agent to have a ‘greater’ amount of it.tB® consequentialist account of rules is
implausible because there is no common standarasigning weight to acts of lying,
theft, etc., so no way to say why and to what de¢radeoffs required by the value-based
constraints are justified.

But the virtue ethicist qua agent-relativist fditde better in accounting for the
obligations that other’'s moral lives may seem tpase on one. As Rosalind Hurtshouse
states: “According to virtue ethics...what is wronghatying, when it is wrong, is not that
it is unjust (‘because it violates someone’s ‘righthe truth’ or their ‘right to be treated
with respect’) but that it idishonestand dishonesty is a vice. What is wrong with kdlin
when it is wrong, may not be so much that it isugtjviolating the right to life, but,
frequently, that it is callous and contrary to tue of charity” (Hursthouse 1999, 6). It
does seem plausible to argue that the problemlwit is that violates one’s own sense of
integrity—often the only person harmed when ong ikeoneself. But what about wrongful
killing? It seems that, contrary to Hursthouse,gh&blem is not so much that one has
acted without displaying the right virtue (charibot that one has killed anotHevirtue
ethics seems well suited to accommodating ageatirelvalue, but it also seems just as
problematic in accounting for the harms done t@rsin a way not based simply on
failings in one’s own character. Any plausible aatioof rights must take into
consideration the nature of rights as relationdl e nature of harm done to others.

I should pause to note here that while the agéative theory of value claims that
we have reasons for not doing what will maximizerayl good or for not doing acts that
will be cases of universalizing some goal in a Kansense, this is not because agent-

relative values only make it permissible to prefer good to the general public’'s, or some

4 One has ‘taken away all a man has, all he evéhaile’ as Eastwood sayslimforgiven.
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stranger’s; we can look after our own happinessemd to the needs of our selves or loved
ones over those of a stranger not because it msig&ible to do these things in the face of
some rule that calls for them to be maximized avensalized, but because we really
cannot find such impersonal rules. So saying thahtrelative value is an agent-relative
concern that makes it permissible to prefer ounesiin the face of rules that would
otherwise call for us to do something differenmisleading. There are no such utilitarian
or Kantian rules that would force us to do someghdifferent were we not able to act upon
our agent-centered considerations. But this igmeay that we cannot refer to our agent-
relative values as giving us agent-centered coretid@s that we want to have protected in
the face of others’ desires for us to do what thvapt. What we need to find is not why we
have rights not to do what impersonal value tedlsaudo, but why we have rights
protecting us against what others’ agent-relatimesaerations tell them we ought to do.

It seems that two basic defenses are open to doeish who wishes to account for
the acceptability of rights or constraints in temfimgent-relative reasoh®ne can defend
the agent well-being view, in which the source g§ Fights against Pthat R abide by
them is the conduciveness tgPwell-being in abiding by those constraints (Md&98a,

4); or one could argue that what really mattetbaéswell-being of the recipient of the
rights, or recipient of the constraints opisRaction: so the source o§'Brights against P
that R abide by those constraints is rights conducivetesss well-being (Mack 1998a,
4). Both theories attempt to show that rights sx@ to the well-being of agents such that it
seems rationally encumbent upon one to acceptreamist since doing so is conducive

either to one’s own well-being, or to another’stlBeiews can be laid out as follows:

® There is a third, coordinate view that may alsdrbplied, but as will be explained later it escapgent-
relative analysis.
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P,’s having a right against® (Agent well-being view) Pis obligated and has
reason to abide by a constraint(@ correlative to £s right) iff P;’s obligating
reason(s) for abiding by,Gs explained in terms of what is conducive fsRvell-

being.

P,'s having a right against; (Recipient well-being view)Hs obligated and has
reason to abide by a constraint(@ correlative to £s right) iff P;’s obligating
reason(s) for abiding by;Gs explained in terms of what is conducive isRvell-

being.

The agent well-being account of rights will attertgpimake F’s reasons for abiding by,C
as something that obliges because abidingbg @ctually conducive to his well-being.
This account seems plausible precisely becauds lafgic—it appeals to something that
will motivate R into accepting a doctrine of rights by making afgdby G conducive to
his well-being; while Pmay not have reason to value the state of affaasR’s right
protects (because this need only be a state ofsaffaluable for B), he may have reason to
abide by G if it can be argued that;Gs really an obligation he has to his own wellrggi
The agent recipient well-being view seems plaudieleause it claims that the correlative
obligation of B's right (G) holds independently of, and need not be simphtingent
upon, agent-relative reasons thanikay have for abiding by it. The recipient wellgi
view focuses on the idea thafrights may give rise to correlative duties timapose

constraints on PAindependently of what;R well-being gives him reason to promote. | will
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argue that both views fail to account for the natwirrights: the agent well-being view, like
versions of Kantian constraints, makes obligationsneself primary and hence cannot
fully account for s abiding by G as a recognition of the independent moral stats;o

it is this status that gives rise tg$2obligation and not £ obligation to his own well-
being. The recipient view, like versions based geng-neutral value and weightings,
makes obligations to others as primary and perhajaBng independently of one’s
obligations to oneself, but in doing so makes rdhta account for why #Ais motivated to

abide by an obligation that is related to anotlyemd's well-being, not his own.

84.2Doing Without Rights TalkSo far we have been talking about rights as ifetle
some need for them. But if we think that what ipartant is the value of the underlying
property they protect, or the value of their cati®le obligations to the person subject to
them, then maybe rights talk is noting more thaoumdabout way of talking about the
good. In his bookVhat's The Matter With LiberalisriRonald Beiner argues that “the
substance of rights is drawn from the sphere ofjthal, [so that] we can dispense with the
whole argument over rights and revert directlyi® tonceptions of the good that
originally ground these otherwise mysterious riggkBeiner 1995, 89). Rights function as
claims not open to debate or compromise. He rentagtsanyone who wants to be heard
today in the political arena must locate—or invest#e right that protects what one
thinks is one’s due (Beiner 1995, 81). Beiner asghat posing one’s claim in terms of
rights (viz., not open to being trumped by someelse’s claim) makes conflicts more
intractable; rather, we ought to look at issueteims of what is good, since such

considerations admit of being open to weighting emthpromise. So given the value-
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based nature of rights, they may not be absolaiesl after all since all can be weighted
and compared endlessly in terms of value to seetheywcan be ranked and what tradeoffs
are rational. There may even be cases where thengg to be tortured must be disallowed
if some greater good is to be achieved.

Firstly, | think that the claim that turning to mmts of the good as a way of solving
social problems may not be less tractable thamnglyn rights. In arguing that rights talk
Is merely a strategic way to make sure one’s ovimegawill prevail without
counterargument, Beiner might be said to face éineesproblem as rights theorists face:
since rights are really a covert way of talking atbone’s values, one wonders why rights
disagreements should be so intractable if whalyreaderlies them are values that are
open to reasonable discussion? Obviously the anBeiaer wants to consider is that rights
talk erects barriers because of how rights clairasauctured; but one might also argue
that perhaps value talk is just as intractablecbevhen switched to may erect the same
sorts of barriers to conflict resolution. So ifiitg talk is really about value talk, then the
whole problem of intractable conflict may re-erdepending on whether people stick to
their values as unconditionally as Beiner thinkeythtick to their rights. If rights talk is
really talk about values, then people could be galak sticking to their rights because they
really weight the underlying values heavily—perhapsopen to debate. So values may or
may not be as open to weighting as Beiner thinkssalving rights talk in favour of talk
of the good may just move the whole problem of tonlback a step. The status of rights
as absolute or not will be discussed later, andnag resist the inference that if rights are
value-based then they lose their absolute natuteybat is important for this chapter is

not his claim that talk about rights will lose @smpelling (non-conditional) appeal if such
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talk can always be transposed into the languadfeeofjood—but simply the idea that such
a transposition is possible.

He claims “anything that can be legitimately cowtirethe language of rights can
be transposed into the language of the good” (B&ifi85, 82). Rights have no
independent force of their own; rather they aré gosert ways of talking about values that
underlie them. If liberals claim that people hawghts to autonomy, then this notion can be
transposed into talk about the value of autonomyafients. In trying to settle debates
between the rights of a fetus to live versus thbts of a woman to ‘dispose’ of her body
as she wishes we must settle the debate by apgé¢almore substantial questions: “What
warrants rights in general? And this question earus, willy-nilly, into the language of
good” (Beiner 1995, 93). This is not to say that does not need a theory of constraints,
but any theory about why an agent is not to interfeith another’s right to autonomy or
life will be explicable in terms of the respectivaue of autonomy to a woman, or the
value of life to a fetus. It may be that if theseai need to explain and justify rights or moral
constraints in terms of the value of what they gebthen rights talk becomes otiose since
what is important is the underlying question ofueltherefore, contrary to what rights
theorists wish to do in making rights bypass quoestiof value, it becomes necessary if one
wants to solve rights disputes to talk about whsighstantive value is to trump the other.
Thislatter idea is what Beiner claims follows when vigsdlve rights talk into that of the
good. The problem for liberals then is to explaimptheir preferred values (which underlie
liberal rights) trump other values when rights supposed to be a neutral, or non-value —
based way, of solving disputes. The general iddsetadvanced later is that if rights talk

need not be reducible to talk of the value for gera of that which they protect and,
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therefore, that rights—even though they are noneatineed not be justified in terms of
the value of that which they protect, then one hale an answer to this seeming paradox.
But for now we will examine his claim that rightslk does nothing substantially different
from value-talk.

As an illustration of the implausibility of Beinartlaim that rights talk is
dispensable, we will look at a view that seemssgimilate the concept of having a right
with that of doing what is right. Henry Veatch’swi that rights are grounded in natural
duties we owe ourselves assimilates reduces rightases of doing what is right. Veatch’s
view is meant to provide a way of connecting orrdamating one agent’s good with
another agent’s duties to abide by rights. It Wdlshown that there are good reasons for
not conflating the two—hence, also not thinkingt thghts talk is dispensable because the
work that it does is different from talk of the ghar value.

Veatch’s (1989) argument for rights runs like tt8gsce we have duties of self-
perfection specified by our natural function, ea€lus is required by nature to fulfill these
obligations. “To prevent or interfere with a persoefforts to fulfill his natural obligations
deprives that person of what he and others recedrezought to do. Therefore, our duty to
self-perfection generates the right not to haveptimsuit of our end impeded” (Den Uyl
and Rasmussen 1991, 108). This view has the bensféms of asserting that no one has
the right to interfere with our end. So it wouleesethat we have moved from the good
construed as what values individuals have a dupramote for themselves to a notion of
why other agents must constrain their behaviouelation to these duty-bound agents—
the basic reason is that there is no real diffexdsgtween s having a right to be left

alone in, say, contemplating the good life anceing right that Pcontemplate the good
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life; and the reason why,Pas a reason to abide by a constraint protectitsgight is that
P:1 can see that,Rs doing something good with his time. Veatch’artterization of
rights is an example of the coordinate view of tsgéince the reason why Ras reason to
abide by P's rights is not that it is only good for the rightolder or only the rights bearer,
but that doing so is a means to both agent’s good.

But as Den Uyl and Rasmussen point out there aexalgproblems with trying to
assimilate the concept of having rights with tHad@ng what is right. The first problem
would seem to be that Veatch’s argument commitg Wiggy call the moralist fallacy: this
is the fallacy of moving from claims regarding wietight for someone to do, to the
further claim that he has a right to do it. Thisiifallacy because what one has a right to do
may not be right for him; nor need it be true tvlagt is right for him means he has a right
to do it. What if B is not pursuing the life of virtue and decide$ite a life of hedonism?
Why would R not have the right to interfere with Bither to put him back on the path to
virtue, or just to use him for his own means? Viealges not claim that;as the right to
interfere, but if he does not it is not becausavbald be interfering with £s rights. Since
P, has decided not to pursue the good life, and &waingh he may not interfere in anyone
else’s life, he has forfeited his rights sincesibnly his pursuing what is right that
generates a real obligation on the part of othetdminterfere. The moralist fallacy is
committed when one fails to see that having a ringista broader extension than doing or
being in pursuit of what is right (Den Uyl & Rasmses 1991, 109). Rights are not
dependent upon an actual achievement of whaths, tigit only the potential for such

achievement.

88



A second problem is the weakness inherent in tlegance that s obligation to
his own well-being is sufficient to generate coastts on the part of others,'®
recognizing that £is doing something that he is obligated to do isynlatural end need not
give R reason not to interfere withy’® promoting his own good. This is the main problem
with the agent well-being claim that ®ill have reason to abide by'®rights since doing
so is conducive tof well-being: B's well-being may give rise to obligations that dien
P1 from promoting his own well-being—so whose wellrggis to take precedence? As we
have seen with the transmissibility of practicalsen, I’'s obligations are agent-relative
reasons for him to pursue his good; but the faatt s good gives him reason to act, need
not also give anyone else reason not to interfeite fwm.

Also such an argument would lead to this strangelteif P, strays from the path
of virtue then he has interfered with his own rggttis right to autonomy is based on
autonomy’s being right for him. As David Norton aeg, the reason why we have a right
to autonomy is that it is right that we exerciseoaomy (Norton 1995, 110). But then if
one fails in this obligation to cultivate a certaiegree of autonomy it would seem that he
has interfered with his own rights since his rights derived from obligations he owes
himself and need not specify to whom they are owéds claim seems odd because it fails
to account for the relational nature of rights—tgyhare specifically about obligations that
others owe us or we them, not obligations we owautselves.

As Den Uyl and Rasmussen conclude, the main problgimthe assimilationist
approach of Beiner, Norton and Veatch is theiufailto recognize that the duty expressed
by the concept of rights may not be similar to otineral duties one has (Den Uyl and

Rasmussen 1991, 110). For Veatch and Norton’s gtesfest account of rights, there are
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only duties and obligations one owes oneself; anpgessons do not have rights in any
irreducible sense—as generating obligations ompé#neof others not to interfere with one’s
life, whether it is a‘flourishing’ life or not. A@rding to Veatch if an agent engages in
nonperfecting conduct then the actions “that hesadnd the conduct that he pursues are
then no longer right at all; nor can his naturghts to life, liberty, and property be said to
entitle him so to live in the way he has foolishlyd unwisely chosen to do” (Veatch 1989,
205). Similarly, Norton argues that one does neotelthe right to incommensurate goods—
viz., more goods than one can use in the utilipadibone’s potential worth. “To possess
such goods is to live with a perpetual distractrmm one’s true course in life. If one
succumbs to this distraction, one’s actualizatibar®@’s own potential worth is
compromised” (Norton 1995, 128). But to argue is thiay is to make the concept of
rights redundant; all one needs is the concepthaitus right and one’s duty to do what is
right. The assimilationist argument speaks adkfahout rights can be reduced to two
other ideas (Den Uyl and Rasmussen 1991, 110-1T)p $ay that Phas a right to X-ing

Is to say that it is right thatFXs, or that X-ing is necessary to Y-ing, whichight for B,

to do; and, 2.) Itis in virtue of the rightnessRaf X-ing, or that X-ing is necessary to Y-
ing which is right, that Phas the duty not to interfere with'®X-ing.

So rights must not be too closely connected witha the particular goods we
think it is right for people to pursue, or elsehtigycannot account for the diversity of value
pluralism; if my right to have freedom to do someg¢hdepends upon my doing it, then my
pursuing some other course of action would meanl tméght be open to having my
actions manipulated to put me back on the coursetiee. This flies in the face of the fact

that there are many different kinds of reasonabtelddives. In order for rights to protect
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this fact they must be based upon some featuresthight for us—a feature whose
rightness does not cancel out too many other goed,lor allow for paternalist

manipulation of those who are not pursuing our @ained lives.

84.3Converging Interests and Contratitmight be thought that if we can assume that
everyone has a reason to want his rights protebttche will also have a reason to abide
by others’ rights. But this on its own does nobwailus to infer that each rational agent then
has reason to value a world in which everyone ¢eo@ed rights. The reason why this is a
bad argument for the acceptability of rights ig ihaommits the fallacy of composition.
As Lomasky remarks it is equivalent to the follogifcach runner in the race desires that
he come in first; for every runner it is desiredttthat runner come in first; therefore, it is
desired that every runner come in first (Lomask87,%0). From the fact that every
runner, or agent, wishes that he be accordedaliase (or rights), it does not follow that
there be a runner who wishes that every runner ¢orfiest place (or have rights). We
cannot combine in the conclusion what is separatkd premises.

Yet, having pointed out that it would be hard foe agent well being view to show
why we all have consistent reason to abide by sthigits, this does not mean that it is
impossible to show that there might be some agaative reason we all have for
conceding each others’ rights. We need to arguenbdave reason to want our own
rights protected and that we also have reasonitie &y others’ rights. The next chapter

will attempt to spell out how such an agent welhgeargument could work.

91



84.4Coordinate View of Right3his chapter was meant to explore this idea andduasl
it problematic. If one were to assume some ageuatralevalue that requires everyone to
follow it, then we might have a norm that could kxp why rights are valuable. But even
though the agent-neutral theory was rejected indaof the agent-relative theory, there is
still the problem that an agent-neutral conceptibwalue would seem to call for the value
a right protects to be minimized in cases wheream#d infringe one person’s right to
prevent five more infringements. This is countduitive because if one has a right
because of some propefythenF cannot be infringed even to prevent further
infringements of it. This goes against an agemtgarative to pursue his good life. Rights
must recognize this imperative but, as we have,sbeg also must recognize the
imperatives of others, the moral separatenesshefst

The solution might seem to require that a theonygsfts both recognize the
imperative to pursue one’s own good and the mapdateness of others—a separateness
that calls for recognition no matter how it affettte pursuit of one’s values. The
alternative to making rights dependent on the vafubem to the recipient or subject of

them is what Mack terms the co-ordinate accountciVi098a):

P,’s having a right against;® (Co-ordinate View) Phas reason and is
obligated in relation to P2 to abide by a constr@in(a correlative of s
right) iff P1’s obligation to abide by {ds explained in terms of how abiding
by C1 is conducive to P1's good and also how abitiy C1 is a way for P1

to recognize the separate moral existence of P2.
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One may have reason for thinking that rights cakemese of both the agent and
recipient perspectives if they can be reconcilededmow. This reconciliation would require
a theory that showed how an agent has from histagkative perspective a right to pursue
his own good, but also provide a theory that shola@a others have rights because they
have a separate moral existence. Ideally, this wewld ‘coordinate’ both perspectives
without subordinating one to the other (Mack 1998ajn the next chapter we will see if
there is something about the agent-relative petsjgeihat makes it rationally encumbent
upon one to accept rights that protect one’s owperative to pursue one’s good, and also

makes it rationally encumbent to recognize the hs@parateness of others.

84.5Conclusion.This chapter has examined the value of rights faonagent-relative and
agent-neutral perspective. We have been conceonaasiver the question what reasons an
agent might have to respect the rights of othehngs problem has traditionally been spelt

out in Kantian terms as a dilemma of practical o@a&s Lomasky puts it:

If one’s motivations to cede moral space to othersderstood as in any way a
function of one’sconcernfor those others, that is, if it involves my takwwat is a
value-for-them as thereby being a value-for-men tthere is nothing distinctively
moral about one’s response to them. Rather, one is.. @figi pursuing one’s
ends. Or, as Kant would put it, this is an instaoicihe exercise of practical reason,
but not ofpurepractical reason. On the other hand, if the puitgne’s practical
reason is impeccable in the sense that the ciraumoss of one’s valuing or

disvaluing an outcome is studiously excluded frama’s reason to act, the
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difficulty becomes to understand how such reasorbeapractical. What reason do
| have not to encroach on the moral space of othetgh restraint neither directly
nor indirectly is a product of what | find to be mérsonal value (Lomasky 1989,

121)?

We need a theory that can recognize both the agee€d for rights to pursue his own
good and also reasons for recognizing the rightgleérs when doing so may not be part of
what constitutes our good. We theorized that tleedinate view would both explain why
others have reason to abide by our rights and wanhave reason to abide by other’s rights
because of a reason or reasons for doing thisedryhof rights must show why we have
reason to find rights beneficial and to demand tila¢rs accept them, but also why others
have reason to demand that we accept their ri§hisa facie, this might seem like half of
the co-ordinate view is concerned with practicalsan, because it deals with our agent-
relative reasons for wanting our rights protected] the other half pure practical reason,
because it deals with practical reasons that aresow about why we ought to abide by
other’s rights but not because we have an intamefting so. Yet, it remains to be seen
whether we need to introduce a dualism into therclinate view. Next chapter we will
face this question regarding Mack’s attempt to mdir@te self-interested actions with
one’s that cannot be self-interested in order fdar why we have reason to abide by
other’s rights.

Also, we can see in a clearer way why rights adleraain of their own. What is
significant about rights is that they protect tleegpectives of the persons who can exercise

them. Rights are the recognition of the fact thdtviduals are the agents who make and
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choose lives of their own. For some theories ofi®alike consequentialism and
Kantianism, the individual is not important for vitkénd of obligations he can have, since
what obligations are important are decided by irapeal reasoning. But if we accept the
agent relative view of value, then we can appredradividuals become much more
important for defining the nature of obligations, Bnportant’ we do not need to think of
importance from the point of view of the univerbaportance refers to the fact that having
one’s ability to pursue a good life is important &veryone from their own perspective.
Whether there is some common feature we all cavatahat underlies all the various good

lives will be taken up next chapter. Such a featifiieexists, may help to ground rights.
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Chapter Five:

Deriving Rights.

§5.0 Intro.
85.1 Rights, Coordination, and Agent-Relativity.
85.2 Moral Defaults and First Possession.

85.3 Conclusion.

85.0Intro. So far the last few chapters have dealt withcthreceptual issues surrounding a
theory of rights. This chapter will seek to proval@istificatory explanation of rights that
takes account of the conceptual constraints outlin€Chapter Four and the theory of value
in Chapters Two and Three. There is a controvetsstier respect for others’ rights need
to be based upon agent—relative reasons or whethean have a coordination of reasons.

As Mack argues, the affirmation of rights as rolgistraints is,

undercut by the ‘obligation to self’ account offrig, according to which one’s
reason for acknowledging rights is entirely a ntatfeacknowledgment of and
compliance with these moral claims being instrurakfor and partially constitutive

of one’s own prescribed ends. The affirmation ghts as moral side- constraints
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can only be grounded and preserved by an accouigha$ in which the existence
of other agents as beings with a moral status ams recognize, plays a more

fundamental role (Mack 1993, 96).

For Mack, any theory of robust rights—rights asoandin separate from value—cannot
“affirm the side-constraint character of rightshwaitit affirming that these constraints
fundamentally reflect, for each constrained ageat,moral status of other rational agents”
(Mack ibid.). It seems that in order to recognize moral status of others, a theory of
rights will take into account the harm done to tigats-holder when rights are violated and
not simply explain the harm that rights violatia@sise in terms of the harm done to the
integrity or well being of the perpetrator.

The problem so far seems to be this: We can lesgect for rights on agent-
relative reasons, and thereby risk concludingtilgaits are nothing but duties to
ourselves—which do not provide agents sufficieasom to abide by rights when doing so
conflicts with their own good; or we can try to aegfor a coordinate view of rights, which
means that ‘deontic’ reasons for respecting righige a different, stronger source of moral
obligation than do our agent-relative reasons fonpting our own good. But in the
following chapter | will argue that we have goodsen to reject the coordinate view
because its requirements would require us to hawesburces of moral obligation; and
having two sources of moral obligation makes idharunderstand how the two sources
are coordinated with each other, and why one satandrump the other one when they
prescribe conflicting actions. It was argued ldstpter that the agent well being view is

problematic, but it also fits best with the reqments that our main motivations will be
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agent-relative in nature. If we can have an agaative reason for why respecting others’
rights will in general promote our good (agent wing), then this gives agents a
principledreason for abiding by others’ rights.

The argument for rights will be as follows. Firfgtllowing Mack, we will see that
agents have reasonable prerogatives to both hapice to pursue their good lives and to
having a second prerogative that protects the nsafsw the first prerogative. But rather
than following Mack in asserting that agents haveason for abiding by other’s rights
because other agents have the status of endsmséihees apart from us, | will argue that
agents are possessors of themselves and it isghavight to protection of this factor that
gives us reason to abide by others’ rights. Sineeach have an agent-relative interest in
making sure that we can continue to promote our gaod, we will also have reason to
abide by others’ rights when doing so helps us ptermur good. | will argue that we can
find that it is a wise policy to adopt the gengmahciple of abiding by rights because doing
so is more likely to allow a person to promotede#-interest than is abiding by rights on a
case-by-case basis. The rest of the chapter wehdethe above argument by examining
what self-possession is, why our right is basechupo being the first possessor of
ourselves based on finders keepers, and how thiscan survive Rawlsian criticisms that
natural abilities ought to be divided between gkmts. | will argue that we have reasons to
think that a right to self-possession is basedaorssideration of the moral default position
of first come first served. Of course this andrle&t chapter do not attempt to present a
full theory of rights, but rather attempt to sholwyagents have reason to concede others

their rights, which fits with the scope of the tadkhis thesis.
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85.1Rights, Coordination, and Agent-relativifyhe explanation of value that is both
agent-relative and plural forces us into thinkihgtteach person’s life possesses for him
ultimate incommensurable value. Therefore, a thebrights will need to take this aspect
of human existence into account by accountinghergdrerogative we have to pursue our
own good lives (Mack 2000, 73). This means a thebdmyghts will need to explain and be
based on agents’ partiality for pursuing their ayaod. In this section, using Eric Mack’s
terminology, | will argue that this feature of humaxistence can be made sense of via the
idea of prerogatives and restrictions. Restrictaiisbe those constraints that are called
for to protect our or others’ prerogatives; andpgatives are those agent-centred reasons
we have to pursue our own good and have the pwsthat good protected by constraints
on others.

We have seen in the preceding chapters that ther@iesumption in favour of an
agent being able to pursue his own good. Thethesis of practical reason and ARV are
meant to show how values are connected to an agsath a way that practical reason
and value only make sense when conceived of asveeta an agent’s desires, needs, etc.
This gives us a reason to claim a prerogative (fPfgvour of the agent pursuing his own
good in contrast to theories that claim he shoelbte himself to the pursuit of others’
good, or overall good, efcAgents will have reason then to want a furtherquative that
allows them to pursue their own good unhinderedthgrs (P2).

So assuming the plausibility of P1—the idea thathave freedom from always
directing our actions to pursuing the good of ath@rsociety—we now must explain how

we arrive at P2—the prerogative asserting thatoamaot be used or forced by other

® This is Eric Mack’s argument (2005) for restrictiofrom prerogatives; of course the interpretaisomy
own.
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agents to do what is in their, or the overall, gobae reason is that if one assumes the first
prerogative asserting that an agent is rationaljastdied in assigning more weight to his
own good, then in order for this prerogative tacheried out it is also rational and justified
to claim that others may not use him in certain svdfyothers can treat him always as a
means to their ends, then his prerogative is mgésa. So in order for the first

prerogative to be coherent—for an agent not to badevote himself to the pursuit of
other's good—the second prerogative is needed t@rsare the first one obtains. In order
for P1 to make sense then we also need to poswii2h asserts his prerogative not to be
used by others for their own ends.

If A has a prerogative both to pursue his own gad not to be used by others in
the pursuit of their good, in order for these pgartoses to obtain others must face
restrictions on their behaviour. The rationaletfeg prerogatives is the recognition of the
presumption that the good is always an agent’s goad. Without introducing restrictions
we cannot be sure that the rationale for the pedrogs will be recognized (Mack 2005).
So restrictions are necessary in order for theogagives to obtain; without restrictions that
actually protect an agent against being forcedutsye the overall good, or others’ good,
or even being forced by others to do what prodtivedest overall consequences, an
agent’s prerogatives do not hold.

So Mack’s argument seems plausible to the extentttcan show that P2 is
necessary for realizing P1, and that both of tipessogatives need to be protected by
restrictions against othef€f course just showing that one has these twapetives that

follow from the first thesis of practical reasonyogives us one side of the story—it seems

" Jan Narveson notes that rather than there beinglistinct prerogatives, the second prerogatiyess
another way of looking at the first one. So, it htife the case that what we have is just two whgsating
the same thing. But | do not think that it makearge difference for Mack’s argument if this is tese.
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Mack has succeeded in showing that we have reasamant restrictions for ourselves
because they (in the form of rights) are protecativehe pursuit of our own good. But these
prerogatives do not yet show why any of us haveare#o respect other’s rights. He claims
that the reason we have reason to be committezbpecting others’ rights is that doing so
is a way of recognizing the moral separatenesshars. As a rational agent one is able to
see that other agents like him are also moral ageiith separate ends of their own.
Mack’s recognition argument has two parts—firsjiigt the bare ability for rational agents
to see one another as ends in themselves mussbmapractical significance for how we
treat others; and secondly, thper responséor rational agents is to treat others as ends
in themselves.

The practical significance claim is basically tHea that we will be disposed to
treat moral agents differently than we would tre@atmoral agents based on the fact that
others are ends in themselves, not because ofthéyavalue. He argues, “For Anna to
possess deonticreason to contour her behavior toward Bella inasenvays, it must be
thefact of Bella’s existence as a being with ultimate @msgs of her own and not thialue
of that existence or of what derives from it—whetthat value be agent-neutral or agent-
relative—that provides Anna with the reason in goes (Mack 1993, 111). So rather than
appealing to a common value that we possess tluhit make us treat others as ends in
themselves, he appeals to “some form of failunationality in an individual who
acknowledges that others are each separate beitigsational ends of their own but
insists that this has no practical significancehion, that it has no rational impact on how
he ought to behave” (Mack 1993, ibid.). Of coutse tational response might just be a

strategic one, so that when one is faced with atiiérnal agents one adjusts one’s
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behaviour accordingly to best acquire what one svanthis situation. But why is this an
inappropriate response to other moral agents? Magkes that the appropriate response in
this situation is to adjust the way you pursue yown values in order to fully recognize
the moral status of others. He claims, “The deaditicension of practical reason constrains
conduct, not by directing it to (or away from) @ntoutcomes, but rather by restricting the
permissible routes to whatever outcomes are pursu€hly by constraining your conduct
towards others can you give expression to yourrotise inchoate affirmation of their
existence as beings with ultimately valuable erfdber own” (Mack 1993, 115). When
one recognizes that others are ends in themsaxesnust come to the realization on
penalty of failure of rationality that others am@longer available to service one’s own
ends (Mack 1993, 116). In this way Mack tries tckenthe appropriate response to the
existence of others that they are off limits to machinations because we can identify
them as beings like ourselves who are ends in thlees

Mack’s argument is plausible and makes rights @mapf the coordinate viety
because agents are obligated to abide by restthattare correlative to both agents’ well-
being. Mack doesn’t want respect for rights to bedal on what he calls an obligation to
self argumeritbecause this will mean that we only respect thjietsi of others to the extent
that doing so is conducive to one’s own well-beivigt, it seems that Mack erects his own
form of an obligation-to-self argument by claimitigit when agents do not properly

recognize the existence of others they are failirg duty to themselves to be rational. For

8 Co-ordinate model of rights: A’s having a righiirgst B = B has reason and is obligated in relatioA to
abide by a constraint C1 (a correlative of A’s t)gff B’s obligation to abide by C1 is explained terms of
how abiding by C1 is conducive to B’'s good and &lew the act of abiding by C1 is a way of B's
recognizing the separate moral status of A.

° Here | should note that by ‘obligation to self’abk just means one’s own desire to promote ondisesa
To say one has an obligation to self means sintiayydne has an agent-relative reason or interekiing
something.
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Mack we must have an obligation to ourselves taatienal. So it seems that we cannot
escape some kind of obligation to self argumentheeifis a moral or rational obligation to
oneself to abide by others’ rights. If the argumeran obligation to self argument, then we
must also admit that the reason to be rationat @gent-relative one. It cannot be non-
agent relative, for it has to be valuable, evenlicitly, for an agent. This argument shows
us that an obligation to self argument will undedny claims about why it is we have
reason to do something. This means we should nafrbel of utilizing an obligation to

self argument, but must rather make it work to aavantage in showing why agents have
reason to abide by others’ rights.

Mack’s recognition argument relies on there beimyialism between the right and
the good. In order for Mack’s argument to work,nmst hold that there are two distinct
and separable kinds of obligations: Those obligatihat one has to pursue one’s own
good, and those obligations one has to respectofben Uyl & Rasmussen 1993, 124).
The benefit of adopting such a dualism would seefretthat it allows us to say that
obligations one owes to others can be strongetranap those obligations one owes to
oneself, hence paving the way for a theory of sgl# strong side constraints. This means
that there is not a single source of moral obl@atsince at least two are needed: One to
account for the first principle of practical reassond another to account for the obligation
to treat others as moral ends in themselves. Buptbblem with this view is to account for
which obligation takes precedence, especially wdgents are said to be obligated to
follow the first principle of practical reason thaescribes one’s own good comes first. He
does not think that a shared value can do thefish@ving why we have reason to

recognize the rights of others because such a-vaased reason would only be a way of
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recognizing our own good, which may or may notdmeson for abiding by other’s rights.
But we would do better to avoid such dualism beeatisrings up its own set of problems:
Which level is to trump the other and why? How ke good and the right relate to each
other? My own view is that we only need to find daetor that appeals to agents, and that
is implicit in everyone’s good, in order to grouadystem of rights.

If Mack’s view worked then it might give us robugghts because we would have
reasons for constraining ourselves that trumpesbreawe have for pursuing our own
good. But since this view seems to require thahae two sources of moral obligation, it
is not plausible as a reason for why we will coaistourselves. Here we need to pause and
see why agents have a reason to accept a systeghtsfin the first place. We can agree
with Mack that rights will be principles that magere that our second prerogative is
protected. We cannot make sure that we can pursueven good unhindered by others
based either on our invincibility or the kindne$stangers. We are not invincible and so
must protect ourselves from others; but also, weatrely on others not interfering with
us based on their fondness for us, because oftexpasience teaches they won’t be fond
of us. We must see that rights are a need we all iI)acommon. But we each want our
own rights guaranteed because we each care aboatvougood more than we do others.
So, people will accept other’s rights imposing tiesbns on their behaviour if the benefit
to themselves of recognizing other’s rights excabdsost of doing so.

What motivates people to abide by rights is a ntinealaim, not simply a factual
onel® | am not simply saying that agents desire to comtito promote their good, but that

they think it's good that they continue to promtiteir good. This gives us a normative

% For instance, Nozick asserts that since agentsegr@rate moral agents we need to recognize they ha
moral rights. But it's not clear how far the fadtidea of agents being separate moral ends willget
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premise to begin with in order to understand whgrag think that abiding by rights is
something they will want to do. Agents cannot aseding it as good and as something
they each ought to accomplish if it leads to thenpotion of their good. So | am not just
holding that each agent desires to continue livimg,that each agent can see that his being
able to continue to live is good. Each agent mestisas good that he continue to live in
order to promote his own values.

Furthermore, the claim that each agent thinkggived that he continue to promote
his good is an agent-relative good for that agethd. not hold that my thinking it's good to
continue to promote my ends gives others reasangiéhing to promote my ends too.

Yet, while my good may not have practical significa for others, it has practical
significance for me. And if we can plausibly holdt each of us will do better by abiding
by each other’s rights, then we have a case fokithg that all of us will choose to abide
by a system of rights.

Of course there are reasons for thinking that wghbtmot do better by abiding by
others’ rights. What about Hobbes’ fool who thitkat he can do better in some cases by
not abiding by rights, or not always abiding by epants, because to “...not keep
covenants, [is] not against reason, when it condlte®ne’s benefit’l(eviathanchap.
XV)?*! The fool has a point because there might be tinfes not respecting someone’s

right can be more beneficial than respecting if.tBe fool’s challenge is to show him why

1 Cf. Plato has Glaucon tell the story about thegRiGyges. Gyges the shepherd finds a magicalthiat
allows him the power to become invisible. With tirey he kills the king and marries the king’s wifthe
moral of the story, Glaucon says, is “that no angist of his own will but only from constraint, ihe belief
that justice is not his personal good, inasmucévasy man, when he supposes himself to have themptow
do wrong, does wrong. Fot that there is far moddifpior him personally in injustice than in justiés what
every man believes...’'Republic360). | take it that Hobbes’ Fool, The Ring of @ggHume’s knave, etc.,
all have the same point in challenging moralitghow that it is always in one’s best interest torinzal.
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he should respect rights when it pays him not tbhy\8hould he respect rights in a
principled way?

One answer is to suggest that he should respestsdtights because, once we
have an accounting of all the costs and benefiisigdso will always be in a person’s
overall benefit. It might appear that we can dddydty ignoring someone’s rights, but this
is only an appearance that dissolves once we la&ed into consideration the effects of
doing so on our reputation and other’s willingnesabide by our rights in the future. Yet,
even though reputation and trust are importasgéims implausible to hold that abiding by
rights will alwayspromote an agent’s good. “Surely there are sonec@mistances in which
breaking a covenant [or right] would do insuffidi¢rarm to outweigh the benefits, even
when all the costs are fully accounted for” (Daivil®98, 105). So how can we show the
fool that he ought to abide by others’ rights imgeal, not just on a case-by-case basis?

Following Hobbes, we can admit that it may be iragent’s interest not to abide
by rights sometimes because it would help to prenhdt good. But the reason why he
should not is because it is nevewige choicdo do so. According to Hobbes, even when it
might seem beneficial not to abide by another’etagwe can never really know that it is
beneficial. Since we can never really know thatwilebe able to get away with not
abiding by another’s right, we would do better void the risks and costs of doing so by
simply abiding by the other’s right. As Darwall eet Hobbes is arguing that the wisdom
of the choice does not depend upon its actual ougctlobbes states: “...that when a man
doth a thing, which not withstanding any thing tenforeseen, and reckoned on, tendeth to
his own destruction, howsoever some accident whechbould not expect, arriving may

turn it to his benefit; yet such events do not midkeasonable or wisely dond dviathan
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chap. XV). The fact that someone can get away igitbring another’s right does not
mean that it is wise to try to do so. He did notéheeasonable information to conclude that
he could have got what he wanted by ignoring rigisrefore it is best to act in
accordance with one’s reason and not take the ehé&nle policy or rule of always
keeping covenants is a better means, in generahytdiuman agent’s self-interest and self-
preservation than is the policy of determining vieetto keep covenants on a case-by-case
basis according to whether doing so is likelieghit instance to have the best outcome”
(Darwall 1998, 106). The reason the fool shouldlaty rights is that doing so will best
enable him to continue to promote his own good.heéqand each agent) will need to see
that acting on a general principle or rule abospeeting others’ rights will be the best
policy.

Yet, it might be wondered if our reason for adogtaprinciple to respect rights is
based on the idea that since one can'’t really kilnatvone could do better by adopting a
case-by-case strategy, it can’t really be clainmad dbne might not do better by using a
case-by-case strategy. What the argument tridsaw s that the probability of doing well
is connected to keeping your promises or abidingthgr’s rights. Given that others can
interfere with us and make it so we cannot get wheatvant, we would do better to abide
by their rights so that they are more likely todsbby our rights. In the situation where we
both abide by rights there is mutual benefit—astid¢here is more benefit than in the
situation where we try to interfere with each othéves. If one doesn’t abide by another’s
right and he gets away with it, then he does bétiert does not seem likely that he can

say heknewhe would do better. One might win a large sum ohay by playing Russian
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roulette. It might be true that the odds are inrylavour since there is only one bullet in

the gun’s chamber. But as Darwall says,

Hobbes believed that breaking a covenant is liegipf Russian roulette in that it
Is something that just doesn’t make sense to do #veis likeliest to have the best
outcome in an individual case. Thelicy or rule of always keeping covenants is a
better meansn genera) to any human agent’s self-interest and self-puasion
than is the policy of determining whether to keegenants on a case-by-case

basis...(Darwall 1998, 106).

So, even though someone might be pretty sure ttatbding by rights in a certain
situation will work out to his benefit, he cannat &bsolutely sure that it will. The best
policy to adopt is to abide by others’ rights besmthis policy removes the risk that one
might lose everything by trying to play Russianletie with other people. If one picks the
wrong person to mess with, then the bullet in theneber might indeed have your name on
it. Not abiding by rights is not the wise policyda@ise one risks too much—one could lose
one’s life, and thereby any ability to promote alyer goods?

The view of why agents will concede others thejhts is basically an agent
relative or agent well being view. The reason whgrdas will respect others’ rights is
explained primarily in terms of the duties an ageay have to his own self- preservation.
But does this also mean that we must fully exp{aimreduce) the harm done to a rights-

holder to the harm done to the agent who has thetduespect his rights? If an agent’s

12 Of course, there might be emergency situationsnvabiding by rights does not make sense. We oak |
at the threshold of rights next chapter.
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rights are violated, then must we say that theareaghy this is wrong is that the violator
has failed in some obligation to himself? If serhhis seems to make this account of
rights less plausible because it explains harmarims of the harm done to the violator, not
the violated. It is true that taking the agent vioeling view will mean giving up our
ambitions to have a coordinate view of rights iagtlains why we have reason to view
others as ends in themselves and hence be abtpltorewhen rights are violated it is the
rights holder who is being harmed in the ‘deongiehse of violating rights being a case of
not recognizing another as an end in himself.

When we do not abide by another’s rights we cartlsatdt is he who is being
harmed. The situation can be plausibly describesdaagiation where the rights holder has
been harmed because we can see that his intergspioe in being a self-possessor has
been taken away from him by the person who violaisdight. So, while it may be true
that his choice or interest that is protected lgyrtght is not the primary reason another has
to abide by his right, we can still say that thelatiion of this choice or interest is a harm to
him because violating one’s choice or interest @re’s being a self-possessor in
situations where it is legitimate to harm an agent.

Of course in order for the system of rights to wpdople will need to take it upon
them selves to act to reinforce rights-respectieigaviour. Everyone must have an
investment in using criticism to induce others &véthe disposition to abide by rights.
This means that if they see someone else’s righitglviolated they will speak up about it
in order to make sure that others know what is goim. Suffering disapprobation and
having one’s name sullied will have the effect aflkimg sure that people are more likely to

cooperate. The reason why we will do this wheroésinot directly pay us to watch out for
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other’s rights is that it will be in our long teroenefit to make sure the system of rights

survives. Since the system of rights is to our bervee will find it in our interest to make
sure rights are being respected. This kind of digfmm to look out for the rights of others
is one that will be reasonable to adopt once tlseegy has been adopted.

It might be asked whether my respecting your rightsecessary and/or sufficient
for your respecting mine? At the level of individlaation | cannot be sure that my abiding
by your rights will lead to you abiding by my right might respect your rights but you
may not respect mine in return if you can get awdl it. We do not always deal with
others multiple times. So the expectation of futmeetings may not induce one to be more
cooperative. How are we to know when someone slsespecting our rights and when
they are not? Even though we think it's a wise cado abide by other’s rights in general,
since we cannot monitor other’s actions all theetibmight not seem rational to trust
others if we do not know whether they are likelyctmperate. But this problem can only be
dealt with by the idea of inducing others to coapeiby taking it upon ourselves that
people have the disposition to cooperate. If ggttithers to abide by rights becomes a
general policy, then we can rest more assuredotigtle will be more likely to cooperate
with us; even if we have little experience withrtheave can assume that if they are still ‘in
business’ that they have been cooperative withrstliethey have been less likely to
cooperate and abide by rights, then it's more yikeider the system of reinforcement that
we would have heard of them through others who Ipageiously run into them. So, we

can see that taking it upon ourselves to maketbateights are respected means that we
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can all rest more assured that a higher percemtiageople we deal with are likely to be
cooperative and respect our rigfits.

Since this theory attempts to give agents prindipgasons for respecting rights, it
does go some way to making us act in a uniform teasards others even though the
reason for acting this way is not dependent updmayng to see others as ends in
themselves. We can be said to contour our behatoeaine requirements that the rights of
others impose upon us; and this is done mainlyusecave seek our own betterment that
can be realized by respecting rights in a princdplay. Mack believed that the agent well
being view would fail, in part, because we woul@erehave a coincidence of wants/
values that would be sufficient to make sure wel@dbiby others’ rights. But if agents all
believe that it's good for them to promote theimogood, and this can be done effectively
by adopting a principle of abiding by others’ rigletven when it might pay not to, then we
can claim to have given a reason for habituallpeeting others’ rights that is based upon
self-interest.

Now we need to address what kind of basic right{l)oe suitable for all of us
given our reasons for wanting to be moral and alimgness to abide by a system of
rights. | argue that we will all have a basic ritet recognizes our being the possessors of
ourselves. This argument here is that everyones&fgossessor, which means that they
can all be described as possessing themselvebeFuxre, since everyone is a self-

possessor, if we can argue that they arditbiepossessoref themselves, then they also

'3 The reason for wanting to have a system whereakeit upon ourselves to enforce rights-respecting
conduct might have an analogy with the broken wimtteeory of crime. “The broken window theory argues
that minor nuisances, if left unchecked, turn im@jor nuisances: that is, if someone breaks a wiratod
sees it isn't fixed immediately, he gets the sighat it’s all right to break the rest of the wind®and maybe
set the building afire too” (Levitt and Dubner 20028). Similarly, if people get some hint thasiOK to

start violating rights, then it might cause a iis¢he quantity and quality of such behaviour.
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have a legitimate claim-right to exclusive useherhselves? The rest of this section will
attempt to show how this argument works.

The idea of self-possession is not the same aswa@lérship. Often self-ownership
is said to be what our basic rights consist irmlreot arguing with this claim. Indeed, | will
go on to argue that we have a right to continugetgelf-possessors—to have moral rights
over our own bodies, faculties, energies and tal@viack 2002b). Sometimes it is just
asserted that being a self-possessor is to hagétae self-ownership: “Each individual,
as a natural fact, is the ownerhomself,the ruler of his own person” (Murray Rothbard in
Den Uyl & Rasmussen 2006, 206). But just descrilmngself as a self-owner does not
seem sufficient to assert we have a right to belfaosvner. As Den Uyl and Rasmussen

argue:

It is evident that one has de facto possessiontarshme extent, control over one’s
body, faculties, talents and energies—that is yo ‘sae’s constitutive ontological
properties’—and that these facts are presupposethyppccount of what one ought
or ought not to do. Yet, to say this is some distainom saying either that one
ought to have exclusive control over what one dwés these properties or that one

has right to such control...(Den Uyl & Rasmussen 2Q08).

Even though | am asserting that we are all selsessors | will still argue that we have a

legitimate right to control ourselves and utiliagr ¢alents. | will be arguing that we have a

4 Note: originally | had conflated the two ideadfic§t possession and self -possession. First psisses
seems to be a mixture of self -possession andlgeedf first come first served. To better explaomvtthe
argument for rights to ourselves works, | am dgtishing between our basic self-possession and the
normative idea that is meant to legitimate it,tfateme first served.
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right to be self-possessors from the fact that reesalf-possessors and the normative
claims of finders keepers.

Before proceeding further we should pause hecemsider what ‘self-possession’
means by examining what we mean by ‘self’. D.W. Hammotes that “... the term ‘self’
reflects something about us, as human beings—natimatiyve are self-conscious and that
many aspects of the forms of consciousness we dr@vweflexive” (Hamlyn 1984, 188).
Our identities as selves is wrapped up in our behimking beings, but also in the fact that
we can come to see ourselves as thinking beirdgsnbt mean to suggest that all that we
are is thinking beings, as if we are spirits—if aszept naturalism, then we must see that
our substance must be describable in natural tahat | want to assert is that we can
come to see ourselves, through self-reflectiomeiisgs who have certain abilities,
characteristics, values, goals likes and dislikas;ability to see ourselves as beings comes
from our ability to see that all the experienceshage must belong to something. Hume
thought that when he reflected on his consciousheg®uld not find some entity called a
self that had the experiences, because all heesyerienced were his perceptions.
Therefore, it might be possible that there is nthahing as a self and that particular
perceptions might exist separately in such a wayttiey “have no need of anything to
support their existenceT(eatisel.iv.6). But the Kantian counter charge is thatr¢he
cannot be representations of things that are maténl’ by someone. “The ‘I’ is therefore
presupposed in the very having of a perceptiohabconsciousness with respect to
perceptions igso factoself-consciousness with respect to the ‘I'’” (Hamy984, 192).
One discovers one’s self by reflecting on the fhat one has experiences and that these

experiences must be the experiences of someone.
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Having located the self, we can now see howpbssessed by us and what
implications this has for the argument here. Omae®to experience one’s self as a thing
that has certain experiences. And upon furtheecgtin we can see that our self has a
certain identity. We can say that our self is coegubof certain characteristics, memories,
desires, and that we have certain goals and valaesgish to pursue. We can by reflection
see that these desires, values, goals, etc arewehaetperience but they are also what
compose us. So, we can say that we don't just besain experiences of ourselves, but
also that we can come to stand in a relation tselues through self-reflection. It is this
ability of our consciousness to be self-reflexivattallows us to say we possess ourselves.
It allows us to assert that we have experiencesitdfelves as being a certain kind of thing,
but also that we possess that thing.

It might be thought that if we are composed of rages and have personal
experiences as part of our self’s identity thatehs no way that anyone could possibly
take such things away from us—so what is the pralcsignificance of saying we are self-
possessors if no one can really affect our persdeality? Of course it might be true that
no one can steal my memory of last summer and gotmewhere. But surely others can
take away our memories from us because they can bar identities. If one is hit over the
head and loses one’s memory, or becomes a veggettadatewe can appreciate how much
others can affect our selves for ill. If they dohasm, they can take away our ability to
promote our values. Our identities as selves merstiec around certain major
characteristics and goals, such that if they whaenged then we would no longer be who
we are. We do not wish this to happen. No matter luch we might wish to be a bit

better looking or smarter, we don’t hear peoplethaythey’d like to be totally different
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people from who they are. We wish to keep our idiestbecause we want to be able to
continue to promote our values and our long-teraigge-we wish to keep extending our
selves into the future as the persons we are. B@hlity to possess our selves has great
practical significance for us.

A right to self-possession means we have the wabditontrol ourselves, take
actions to promote our good, and reap the rewaots dbur actions. Such a right is a right
to be and to remain a self-possessor. This rigéthsea plausible starting point for what
kind of rights we might have because of how it uhég all of our possible good lives and
because of how it ties in with our desire to prognmiir own good. Firstly, self-possession
is something we all need to have protected in a@eursue any sort of good life. If we
did not have the ability to have control over oluses and take certain actions to pursue our
good, we would not be able to have any sort of ddedor ourselves at all. Secondly,
since what we care about is promoting our valuescan see that self-possession is
something we will also have to value as a meatisabend. We will find rights that
protect our self-possession acceptable becauseatbayeans to furthering our ends. This
does not mean that | need to value others’ bemsggossessors, but we will need to come
to see acceptance of their rights as a meanstioggeur own ends. If we didn’t abide by
their rights, then, as we noted before, they camipediments to us promoting our own
ends.

The reason why a right to self-possession givdegismate control, or ownership,
over ourselves (and what we produce) is becauteeatiea of finders keepers or first

come first served. First come first served, whid¢ a principle of justice, is more like a
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moral default position> When there is no other principle to turn to, wa gae it to show
that someone has a legitimate claim to somethihg Jocial convention underlies why we
think that it's OK to stand in line for things, whiye first person to arrive has a claim that
others do not. It helps us to resolve disputesgpealing to the fact of who came first. In
the next section we will examine why it seems npagisible than its main competitor,
equal shares, for solving disputes at this level.

Our basic right to first possession is a claimtigfy right to promote my way of
life, as long as it does not interfere with someelse’s right, implies that others have
duties not to interfere with me. Each of us wilvealaim-rights against others when others
have duties to respect our being first posses$bis.means that others will have duties not
to interfere with us using our natural talents t@kenour lives better for ourselves. We will
have basic rights to protect our selves and outihg$. Of course we are complex beings
with many physical and mental components. So, veel he recognize that a right to
continue to be a self-possessor is a right to ocbotir bodies, our minds, our desires, etc.
The basic right is one that protects our makingctleon how we live our lives.

The right to make the call is best described asgative claim-right we each hold
against others. General claim-rights are “rightsiragt interference; their correlates are
never duties that such-and-such be the case, &dluties of noninterference” (Edmundson
2004, 163). Our basic rights only impose negativieed of noninterference on others.
Duties that such-and-such be the case are cosaasgpecial rights that arise from agents
engaging in voluntary acts with one another. Smaerights are negative, we have rights

to change ourselves if we wish. | might have atrtghall of my features, even my

'3 n this regard David Schmidtz (Schmidtz 2006, 1&#)s, “ First possession may not be a principle of
justice, but not every question is a question oatyeople are due. Sometimes the question is hoastive
disputes over what people are due. Sometimes wéveegdisputes by settling who gets to make thé'.call
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appendix, but this does not mean that | may not waohange some aspects of myself.
My right to myself allows me to change myself bessit gives me the call on how | can
change myself.

| think that a system of equal rights will be thdyoone that we all will find
acceptable. It's true that each of us would likbawe more deference supplied to us than
we would have to grant others. We will each prafarorld where we receive more
deference than we have to grant others. Yet, asakkynargues, if this system where |
need not defer to anyone else were to be brougheixistence, it would be far from ideal
if, correspondingly, no one need defer to me (Ldwd®87, 79). This should give most
agents reason to adopt a system where equal aghtsade into rules for all to follow.

For each of us, then, there will be some minimabant of deference that we will
find acceptable as a cost for abiding by otheggits. This amount of deference need not
be the same for everyone, but there will be a §ipbte range of deference we will find
acceptable to grant others in order to receiveséime amount in return from them. The
argument here is that all of us will find it accapie to have a system of rights that protects
our ability to continue to be self-possessors. fHason why this is acceptable is that it
only requires thatthe amount of required deference be close to lefveéference ideal for
the least deferential members of the commulitymasky 1987, 82). This system of rights
will be stable because agents will find it in thieterests because in being asked to supply
the least amount of forbearance they are not keskgd to supply too much deference to
other agents.

So, in order to have a system of rights that worltsat-is, one that is mutually

acceptable—we all should accept Hobbes’ seconafavature: “...that a man...be
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contented with so much liberty against other meewould allow other men against
himselfe”. This equality is deference will helprt@ke the system of rights acceptable for
all because it removes a potential bias of systhatsbenefit some at the expense of
others. Secondly, the system will impose a miniambunt of deference on all agents. This
makes the system more acceptable to almost evebyomaking the costs of accepting it
low. People will only need to respect others’ nagatights to noninterference; so, duty-
bearers have a high incentive to abide by othagkts because they do not have to bear the
burdens of duties that required more interferencelevimpose on them. This outcome

also has the effect of allowing a greater systeplufalism because agents are allowed
more freedom to pursue their own ends and areurdiebed with duties that require them
to act paternalistically towards others.

We might wonder if this system will impress thed#ao. It seems unlikely because
for the fanatic the deference supplied to him bdlinsufficient to compensate him for the
like amount of deference he must supply others. Hamwwe deal with the fanatic? It's
possible to change the amount of deference we supgtly him in order to bring him into
the community. This means that he will be willirglitve with us if we can supply him
more deference than he needs to supply us. Butauahequal system of rights is unlikely
to be popular with the rest of us. Moreover, ifwere to allow this kind of system that
privileges fanatics, then there will be a tendeforypeople to identify themselves as
fanatic, so that they will only have to supply animal amount of deference to others in
order to receive more. The only way to deal with fdinatic is by means other than rational

argument.
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So, another reason to have an equal system iske sugie that the system is stable;
and one way to do that, besides making sure tlwdlp@nly need to supply a minimal
amount of deference, is to make sure that the sydtees not tend to reward fanaticism or
those who seek to give a little and take a lottabke system of basic rights will be one
which requires equal amounts of deference be trhdegeen agents. The system will be
stable and be deemed acceptable when it imposésastecosts on agents. This means that
our basic rights will be ones protecting our abitit promote our own good, and basically
to be left alone from interference by other agedtsy exactly these rights can be spelled
out is a question for another day. The narrowancleere is just that rights will be deemed
respectable when they require the least amoungfefeince on our part, yet they give us
the most moral space we can expect from other agéamd think the same way we do. Our
rights to continue to be first possessors and sthights to do the same will entail that we
are required to give each other the same amoutgfefence because the more some
people are given special rights, the less stalelsystem of rights is likely to become.

Here we should pause to consider childrens’ righfsen rights theories are
accused of paying little attention to the rightsndénts. Although the point of my thesis
was to show why adults have certain rights, | caintpout the direction rights theory can
take in order to more fully give moral recognititanchildren. Of course, a full account of
why children have rights is outside the scope i tiesis since the burden here is to show
why adults will have reason to abide by other aduights. The theory of rights presented
here asserted that people have rights because td¢hthat they are self- possessors. But it
also makes rights partly dependent upon other agemiceding one rights. If a theory

asserted that all those who have property F (ssé@ssion) also have property R (rights)
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then it might be hard to explain why children haigits because they often do not yet
have property F (cf. Lomasky 1987). But since sggate partly dependent upon others
concedingoeople their rights, we can say that it is attipassible that beings without F
can have R. In order to see whether children higis;, then, we need answers to two
guestions: Can B recognize A as a rights holden ¢éveugh A can’t see himself as one?
And two, are there grounds for this kind of recoigni? As for the first question, it seems
like we do recognize the rights of children in sbgiall the time. Children do not see
themselves as promoting their own good, or doimggthfor their own survival, but we
believe that they deserve rights. We are able ndecaights on infants that make it just as
much murder to kill them as is killing any adulf. €@urse it might be true that we can act
as ifthings have rights even though they may not. Slease a good reason for thinking
that children ought to have rights because we @aneexing that they do?

| think one of the best possible answers is torafisat since children will utilize
the characteristic of self-possession someday,ugbétao treat them as if they had rights.
Their rights can be said to rest upon the factttie@y have some need to have their self-
possession protected becauseilitbe a factor that they need for their future gooddive
So, if children have rights it is because they h&neepotential to become adults who are
full rights bearers. They do not quite have thérght to self- possession, not because
they cannot realize they aren’t self- possessatshécause they cannot need self
possession to realize a good life yet. But thismsdheir rights will come into force when
they reach a certain age, but in the meantime we bertain duties to protect them and

make sure that they can reach this age. And ghvainpieople in part have rights because
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others have good reason to concede them rightsawsay that children have rights now
because we are willing to concede them rightsttieyt will have.

Of course saying they fall under our protectioritismsay that they get their rights
by being the property of their parents—for whilestimight seem to protect them against
society, it would not protect them against abugi@eents because they are simply their
parents’ property. In order for children to havetpction against their parents we must
simply assert that we are holding most of theintsgior them until they reach a certain age
of maturity. But until then, they have a basic tighainst being killed or abused, although
they do not have rights against paternalistic wgstions (devoted to their betterment)
because they are not yet capable of choosing algeddr themselves. We ought not to
think of children as objects possessed by theeqarbecause we think that when they are

harmed they are wronged, not just damaged. As Lkyrergues:

If parents and interested onlookers take offensleeathild’s maltreatment, that fact
is itself to be explained by their conviction thatthe first instance, a wrong has
been committetb the child.The parent accounts the harm a misfortune to him o
herselfbecausat is a misfortune of the child. This constitutespart, the

difference between regarding something aslgactversus regarding it as a being

with moral standing (Lomasky 1987 157).

Objects are not things that can be wronged, oniyadged; so to better explain how we

usually talk about children we need to see thetveaisys who have some moral standing

and can be wronged by certain actions. If we boenAmerican flag we might be charged
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with damaging an object, but we would not be wraggt. We do not need to take people
as being ends in themselves to see that some &fredgities can be wronged, while others
can only be damaged. This recognition can lead tisa right direction about why we need
to think about children as moral agents who arem&sy of moral recognition in a way
that other objects are ntt.

In this way we can make sense of the fact thatlen are thought to have some
basic rights against being killed by seeing whytban have rights because others are
willing to concede them certain rights. While | dot have a full answer to the question
why agents will be willing to concede children righwe can see that if agents can have
rights even though they cannot recognize themselsdgving rights, then the door is open
to argue that children can have rights even thdhgi cannot recognize themselves as
having a right to self-possession over themselves.

Another hard problem for rights is that of the nadigtinsane/ ill. If they are
temporarily ill or insane then perhaps the caseMidrens’ rights applies to them also. So
in such cases we just hold onto their rights uhgly are able to regain their sanity just as

we hold onto most childrens’ rights until they atder. In such cases we can also hold that

181t should be noted that although adults have basimtive rights, it seems that what is important t
children are basic positive rights—such a righbégprotected, a right to be fed, etc. that mugirbeided by
their parents. Why do they have these rights? Tibachan plausibly argues that children have thiggdes
and parents the corresponding duties because pdrave chosen the obligation of raising moral beingo
will be future adults: “...[B]ecause children haveshenvited into the parents’ lives, and since thsy
children (indeed, initially totally dependent infa)) parents have committed themselves to prowadénkir
children. May these be enforced by the governm¥et? Here is the reason why. When people have
children, they enter into a compact with them—ather, with the adults children will be. This may b
difficult to appreciate because it is a uniquetietsship, one that is only possible with humandiah.
Parents have children as their offspring and nattadand children are for the larger portion ditHives
dependents—i.e., their parents can only be undmisie making a promise or taking a kind of oatsuply
for them something they need to grow up....Childieniurn, may be taken to have the (positive) right
being so treated that they will become sound afel &dtults. This right they have by virtue of thearents’
choice to have them as the kind of beings whoasiladults have the right to be able to choose¢d li
(Machan 1992, 20-1). Because parents choose todteldeen they also choose to have positive duties
towards them until their children are old enougteie care of themselves.
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a principle of paternalism applies: the amountatemalism justified is inversely
proportional to the degree of autonomy presenttl&bless autonomy present, the more
paternalism is justified. But what about cases whikey will not be regaining their senses,
or not be fully able to exercise the rights thd¢ ofsus can? (Perhaps the mentally retarded
can also be put into this category for simplicalthough there are often large degrees of
difference between being retarded and being insanejuch cases it seems that they could
not have full rights. Indeed, we are able to Ideknt up and often make them accept
treatment—ingesting drugs, having surgery, etcs Thnnot be because we mean to make
them better, but because we just wish to make teesndangerous to others and
themselves. In such cases, where they cannot leebetter, it could be that they are at our
mercy and, so, they really do not have rights.iBuotight also be that because they are
persons, and we cannot be sure that a cure miglenfound, that we wish to treat them as
still potentially possessing rights that they corddlize at a later date. It's possible that
because we might find a cure, that the wise chisite treat them now as having some
moral standing. This would move them back intodaegory of potentially having rights

and having more moral standing for us.

In conclusion, we have seen that Mack’s way of shgwhy agents will abide by
a system of rights works by connecting prerogatasas restrictions, rights based on the
idea that in order to properly recognize otherawust see them as ends in themselves full
stop seems incorrect. Mack believes that only laygng others this status will they be
able to get the proper recognition that a rightsling entity deserves. But since we are not

able to grant others this status it seems thah@enotason must be sought that is able to
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show why we have to accord others proper respecaso how others are related to our
own well-being*’

A basic right is a claim agents have that impose®sl on others to leave rights
holders alone. Each of us will find it rationaM@nt such a principle to guard our first
prerogative to pursue our own values. It is ratipas Mack argued, that if we want the
first prerogative we will also need and want theos®l one in order to make sure that the
first one obtains. But we found Mack’s argument lagible for why we will also abide by
others’ rights. We found that we needed to appealt own agent relative values for why
we will have reason to concede others their rights. basic right was a right to self-
possession. And we also saw that the reason whgthiting point was plausible was the
idea of first come first served (or finders keepelst finders keepers has been challenged
by those who appeal to an opposite view—equal sh& in order to better make the case
for basic rights to self- possession, we will neebetter examine the idea of finders

keepers.

85.2.Moral Defaults and First Possession: Getting therst or just acquisitiondt might
be objected that we could not have a theory oftsigjimat protect us as self-possessors
because our abilities and identity are a matte@hanhce, and when our abilities are a matter
of chance they cannot be ours as a matter of désgnnust be distributed to everyone

equally. The idea of distributing our abilities,tbe products of our abilities equally, is

7 One might argue that in making rights dependennume source of moral obligation would | not have
say that the reason ultimately why we do not vktother’s rights is that to do so would be soingtbne
would have to live with; yet in saying this, it éajms the harm done to the other in terms of thesequences
to oneself? But this is to focus too much only loa fact that there would be some bad consequeaces f
oneself—the reasons why one would have a hardliuimg with oneself are due to the fact that one ha
harmed another by violating his rights.

124



based on the idea that equal shares is the mdelltiposition. For instance, if we stumble
into an orchard and find an apple tree full of @splwe would be offended if one person
gobbled them all up instead of distributing thermadly. The reason is that equal shares is
the distribution rule we use when we cannot jusdifiything else (Schmidtz 2002, 246). So
it might seem that if we come upon ourselves itagef nature with certain inborn
abilities that we did not ‘earn’, the just thingdo is to distribute those abilities equally
amongst everyone. But as | will argue self-possesisi justified by an appeal to finders
keepers if we find that we do not arrive in the M@t the same time but rather face a
situation where people already have divided upabed amongst themselves.

What makes us rightful possessors of ourselvdgigdea of finders, keepers. This
is the idea that when one has found somethingshatpossessed or unclaimed by others,
that one has a just claim to that thing and catueecothers from its use. Here | claim that
one’s possession of one’s body is open to thisdatefense. The mere fact that one
possesses oneself is not sufficient to show thategitimately possesses (owns) oneself.
But if finders keepers holds for our natural al@bt and there is no reason to suppose that
anyone else is harmed by our claim to ourselves) there can be no legitimate complaint
against our claim to own ourselves. Certainly if abilities were in some common pool
and we happened to snatch them up before negosabegan, then this might seem unfair
because we ought to have distributed them accotdiegual shares. But since our abilities
are already possessed by us, it is not anyonesalseision to decide how to use them.
People do not come to some bargaining table #tleasame time and decide to distribute
our abilities as if they were common goods. Initgdhere are no unpossessed goods

sitting on a table somewhere awaiting equal distidm—people have been born one by
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one over different generations, so it seems tladfferent approach is needed than equal

shares. As Schmidtz argues,

Claims of justice must be fit for the world in whisuch claims purport to belong.
In our World, this means acknowledging that, whew laargainer arrives on the
scene, much of the world is already possessedhgyin virtue of lifetimes of
work (and workers do not find it ‘arbitrary’ thdtdy are the ones who did the
work). Theories tend to ignore where we actually, &ecause theorists want to
avoid privileging the status quo, but a theory setedprivilege the status quo in

some ways so as to be relevant to it (Schmidtz 2004).

The principle of first come first served might benarally arbitrary way to
distribute goods, but this does not mean thatunjsist. If we think that there is a reason to
presume that we were the first to acquire our tdsliand since they were already
possessed their distribution were never up forugision; we can also assert that unless
someone can come up with a reason why we don'rdeseirselves, we have a just claim
to ourselves on the basis of first come, first ednand since there is no pre-existing reason
or right to the contrary, the way is open to arthet since we are first possessors of
ourselves we have a reason to think we have aongtourselves and others face
restrictions towards us.

The theory of rights focuses on what sort of treathwe can demand from other
agents when we have a case where agents arriveiatibmains nonsimultaneously. We

will see that first possession is acceptable it pacause we do not all arrive in a garden at
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the same time to find goods ready to be distribusedequal shares seems less plausible as
the moral default position when we see that agamige in a world that is already
distributed and possessed by others. First possessa norm that secures agent’s rights in
the face of the moral default position of equalrebalf equal shares isn’t fundamental
because nonsimultaneous arrival in a world alrgau$gessed better explains the nature of
how to think about our moral situation, then thedam of proof falls upon the equal shares
advocate to prove that our abilities belong to seoramon pool to be distributed. 1 will
attempt to show that one of the most powerful arguisand intuitions in favour of equal
shares, namely Rawls’ transitivity of non-deseguanent, fails to provide the strength
needed to prejudice us against first possessiow. W will examine the strength of

finders keepers, or first come first serve as agedor asserting property rights to
ourselves and things.

Randy Barnett attempts to defend first possesssom legitimating reason for
property in terms of the reasonableness of threditons. Ann finds minerals on the
ocean floor; her possession of the minerals wiluséfied as a claim based on FP if (a)
there is no prior owner; (b) her actions do notultls others in society; and (c), it enables
her to act on the basis of her knowledge (Barr#8169). This makes initial acquisition
dependent not simply on one’s being the finderoofathing, but upon the fulfilment of
other conditions. It seems reasonable to holddahatcannot own something that is already
owned by someone else. And it may be reasonalassirt (c) the goodness that having
property can do for individuals. But what is morelgematic is (b). For how are we to
interpret disturbing others in society. If it medhat we cannot violate others rights when

we are attempting to own something, then | think it agreeable to all.
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The most notorious interpretation, though, is teeasthat we can only acquire
something, or be said to have title to it, if dos@does not make others worse off. For
instance, David Conway says that someone can ddshave acquired something justly if
his doing so does not make anyone else’s livesevbian they were before it was acquired
(Conway 1995, 11). Barnett’s condition (b) seembddhis same idea. The most notorious
condition for being able to acquire property wosdetm to be Locke’s proviso stating that
one can only acquire something if one leaves enanghas good for others. But why
should we accept such a strong condition as Lo@k®ise reason for not accepting it is that

finders keepers does not require it. As Anthonyakay argues:

In [rights] absence, it is hard to see why theigestf appropriation of one resource
by one person should be dependent on other pehsmirsg comparable scope for
appropriating other, equally good resources, thafgtourse it would be nice if
they did have it. The supposition that they museharests on the prior and tacit

adoption of some egalitarian moral axiom (de J2&&2, 140-1).

So, without adopting a tacit egalitarian principl®ut how things should be distributed,
we need not worry about whether others have as rmndtas good left over for them. Of
course equal shares might be such a principle. Wexamine support for it soon, but for
now it is interesting to note that finders keepyes not impose so many conditions upon

what counts as just initial acquisitioh.

'8 David Schmidtz argues that another reason fokihinthat we need not worry about a Lockean proisso
that coming late in the game is actually bettentt@aming early, and presumably getting an equaleshae
reason is that when one comes late things havaditeeen produced and prosperity is higher. Wondl o
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Possession by finders keepers ought to be disshgd from the idea that one has
power over—or owns—those things he has mixed hisuawith (Locke). The latter idea
Is that in order to come to own something one rfindtsomething unowned, then mixed
one’s labour with it in order to make it truly falhder one’s control. There are many hard
cases associated with this view—such as what asonable boundaries one can erect over
unowned things that entitles one to say he ownath&lso we might ask when are
children who are the products of parents mixingythenes their own autonomous agents?

Still there is reason to devote more time to tisewksion of first possession as it
relates to the labour mixing theory of value beeasiace Locke the latter is thought to
underlie the former. The idea that in order to hiatle to something one must mix one’s
labour with it has a long history in philosophy dad (Epstein 1979). It seems that in
order to make a case for our possessing somettrengeed to be able to show that one has
taken some actions to acquire the thing—mixed ola&sur with the thing in question.
This means that when one asserts title to sometbiren oneself, one must have
performed some actions that warrant this claim.iBueal life cases we see the limits of
the labour mixing theory. For instance, in competitases of acquisition two agents may
both invest their labour in acquiring an object gely the ‘winner’ deserves to keep it
(Epstein 1979, 1225). Also, it might be objecteat thbour mixing itself cannot create any
right to a thing; the reason being that it resta sircular way on the idea that each person
ownshimself. The idea that each person is the possessimself must be justified by
appealing to the idea that each person is in psssesf himself, either by choice or

because of some natural necessity (Epstein 1929);1But if this possession of oneself

wish to live in the middle ages and have an edquates or be alive with today’s prosperity even tjtoone
has a less than equal share?
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can establish ownership of oneself, then why ispessession of external things sufficient
to show ownership of them? “The labour theory itedaupon to aid the theory that
possession is the root of title; yet it dependstiown success upon the proposition that
the possession of self is the root of title to"s@pstein ibid.).

But there does seem to be something to the idedobir mixing as a way of
acquiring title to things when we conceive of itnrmbroadly as a way afsingsomething
to get something else. Even when we possess oassel first come, first serve we can be
said to be performing some actions that warranthauing title to ourselves. We got there
first, so others who arrived latter do not get awdntitle to the things that compose us. This
suggests that we need to perform some sort ofrattiorder to acquire title to things. But
this does not mean that we need to mix our labatlr eurselves in order to have some
title to possess ourselves. There may be casegwledo need to mix our labour to
acquire external things in order to make them dausjf the world is already pretty much
owned, which it in fact is, then we do not needd¢oount for ownership in terms of us
mixing our labour with ourselves to acquire thketib ourselves.

This also suggests that basic rights to our selmelsproperty rights are rights to
take courses of action and to be protected agaihsts’ actions. A property right to
possess our selves or something else is not sianfslght which a person has with respect
to a specific thing” (Gibbard 1976, 77). A rightjfoperty is a right one has to take a
certain course of action, not just to possessmgtfiihe reason why this is so is because our
basic right to possess ourselves that we deriva fiast come first serve is about our
ability to secure and use a certain thing, whidbasically taking a course of action. So the

basic right is to take a course of actinrorder to secure or usene’spossession(s).
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The premise that in some fundamental sense onsal-possessor and therefore
ought to have self-discretion may not be thoughé#al very far if being a self-possessor is
a normative dead end. For instance, Rawls has @ithaé since one is not responsible for
one’s natural abilities—or what one gets from thigelry of nature—one does not deserve
praise or blame for whatever one acquires frometladdlities, nor does one necessarily
deserve what follows from those talents; hencepught to think of our talents as potential
collective property, not as necessarily belongmgg. For Rawls the following is one of

the ‘fixed points of our considered moral judgemémt,

no one deserves his place in the distribution @inahendowments, any more than
one deserves one’s initial starting place in sgci€he assertion that a man
deserves the superior character that enables hinake the effort to cultivate his
abilities is equally problematic; for his charaatepends in large part upon
fortunate family and social circumstances for whiehcan claim no credit. The

notion of desert seems not to apply to these q&smsls 1971, 104).

This argument is called the transitivity of non-elés(Narveson 2002, 145; Rawls 1971,
104). Rawls uses the idea of the transitivity afiqui@sert to shore up his idea that agents/
contractors in the original position, from behindedl of ignorance will, in attempting to
secure the best deal they can for themselvesdie leonclude that since they could turn
out to be the pauper rather than the billionaisytbught to adopt a principle giving equal
consideration to all (Rowlands 1998, 57). Even tiiowe ought to take an equal shares or

equal consideration principle as an assertion déggthe common factor that grounds all
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of our rights, it does not follow that we cannovéaights that protect our ability to utilize
our unequal abilities to acquire unequal rewaPdswill argue that Rawls’ claim that we
could not have a theory of rights that allows ugyht to deserve something based on an
innate characteristic is false.

Rawls’ argument from the transitivity of nondesedts upon the idea that in order
to deserve something one’s entitlement must fofitmm some prior entitlement. The
strength of desert is only as strong as the besis whence it comes; hence, if one does
not deserve one’s natural abilities then one cabastaid to deserve what follows from
them. If one just ended up with a certain selfntbae cannot be said to deserve that self
either. We can now interpret the Rawlsian argurasrfollows*

1. If P1 deserves X it is also necessary that Bergte the cause of X (F).

2. Only properties that are not innate can trardésert.

3. P1 doesn’t deserve the cause of X becauserFimate ability.

4. Therefore, P1 doesn’t necessarily deserve Xrémgsitivity of nondesert).

5. Only properties that are deserved can be rithhthossessed.

6. One does not deserve one’s innate properties.

7. Therefore, one cannot rightfully possess onwigiie properties.

8. (Therefore, the Equal Shares position appliesith properties).

19 Rawls has two basic reasons for denying the carafagesert as underlying justice—nondesert anal als
the further claim that no one really finds desegptausible candidate for what counts as just distidn.

20 |gnoring the possibility that having F1 may notsbgficient to acquire X, since we are assuming for
argument’s sake it is. | believe contrary to Rathks there is not a simple causal link here betweasing F1
and getting X—don't we also say that so and sowaked hard to get X? And is this not also a redeon
moral commendation? If so, then we may have anadason for rejecting Rawls’ claim about the
transitivity of nondesert.
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This argument seems to capture more of the naflRawls’ argument by explicitly stating
how he sees the idea of nondesert affecting oraigal/ innate abilities’ #* (1-4) is about
the inability of desert to transfer from undeserpeaperties to other things that those
properties have been used to make or acquire. &e8bout the normative implications of
nondesert. In order to overcome the claim thatmnate properties that compose
ourselves—really ourselves—are open to the moffalutteposition, | will argue that these
properties that compose our identities can betsdi@ rightfully possessed even though
they are innate and not deserved by some priancdout desert. If one can rightfully
possess oneself without deserving oneself (duerteerior transference of desert), then
one bypasses the need to give an argument fofulgidssession in terms that would be
open to Rawls’ charge. | will argue that there@wed reasons for thinking that we are
certainly self-possessors and that our identitiessamething we possess in a hecessary
way; but also | argue that when we think in terrhBret possession we can see how we
‘deserve’ ourselves without having to claim tha ttiesert’ comes from something more
than being the first to acquire our natural talents

Of course, at the level of our selves, there candosuch prior transference of
desert because one has done nothing to acquipgdperties that make one’s self up. It is
true that after awhile one has done certain thiagsiprove (or unimprove) oneself, but
what we are talking about here is the biologicaidthat composes us—all of that which

we come into this world with. These factors/ pragsrmay be malleable to an extent but

2L Rawls claims that the natural distribution of feriis neither just nor unjust; nor is it unjusatipersons
are born into society at some particular positiimese are simply natural facts” (Rawls 1971, 8T)ca@urse,
then, it is debatable whether the natural ordehiofys is really a moral problem at all. But it tstill be if
one formulates an argument that we commit an iig@ st we fail to correct some state of affairstttsa
unjust (Schmidtz 2005, 166). But why is such aestditaffairs unjust to begin with?

22 And the question for Rawls is: “How would we getrfi the premise that talents are undeserved to the
conclusion that talents are community property.[\ipen to distribution]?” (Schmidtz 2005, 164 B).4
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they either exist as part of us or they do not. pitoperties that compose us are not open
for debate, as if they could be imagined away pasged from who we are by an abstract
use of the mind. Since they are a necessary basadl the other things that have practical
significance for us, they ought to be seen as bienpgrtant for that reason. But beside
their importance to us we can see their necedsape of ugeally could haveehosen to be
different from who we in fact are. We may wish were different, had different abilities,
but none of this is sufficient to show that we ax have the identities as persons we in fact
have. To paraphrase Kripke, it is a discoverynd that one’s self is composed of certain
gualities and a certain historical background. éffaund a person who resembled me in
every respect would we say that that person isomtat | did not have to be the person
that | am? No. We would instead say that theremseone who resembles me in many
respects but is not me (Kripke 1980, 128). So,afoan hold that our identities are what
make us who we are, we do not need to entertaimglho the contrary that since we could
have been different we cannot be said to possesslves in any necessary sefise

Of course the counter charge could be that onebiaget shown that one’s identity
is something thatadto be the way it is, hence isn’t it prematuretgu@ that anyone else
needs to see one’s abilities as something thatlgmtl just as much have been their own?
But here one needs to distinguish between showiaitgane’s identity could not have been
different, and showing that one’s identity just@mposed of these certain attributes. In

order for one to have the identity one does iosnecessary to show that one’s identity

23 |n the originalTheory of Justic®awls did not seem to take self-ownership seriquslyt least it was not
the reason why the separateness of agents wadatdreseriously. But his later works do have sbingtto
say about self-ownership—“What is regarded as ancomasset is the distribution of native endowmants
not our native endowmenger selt is not as if society owned individuals’ endowrtetaken separately,
looking at individuals one by one. To the contrding question of the ownership of endowments doés n
arise, and should it arise it is the persons thbmsehat own their endowments” (Rawls 2001).
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could not have been different. If one takes thadfple of Sufficient Reason too literally,
then one would have to show that each thing thigtsekas not just an efficient, causal
reason for why it exists, but also a teleologieason for why it exists the way it does
rather than as something else. For some peoplestymausal explanation of why the
universe exists the way it does is never sufficente, if one accepts the principle of
sufficient reason, one must give an explanatiowlof this universe exists rather than
another one. Similarly, it seems that the desirafoexplanation of whiyhad to exist this
way and not some other way is due to a hangovar &o outdated metaphysics. At this
level it seems that we can just ask why this gaagsnakes sense. If | have explained why |
have the identity | do, then it is up to someorse ¢b show me why | am mistaken about
this identity; but what is not acceptable is to askwhy Ihadto be the way | am, as if we
can appeal to some grand design to tell us why thesrway and someone else that way.
But the telling point against the charge that wendbdeserve ourselves can be
found when we look at the idea of first come, fgstved and finders, keepers. Contrary to
Rawls, we do not start out in a world where persafuilities are up for debate because we
enter a world where we, and others, are alreagpssession of ourselves. Rather than the
rule of equal shares being the moral default pmsitive ought to think of first come, first
served as the moral default position in a world iwhegents already possess themselves. If
this is true then we will be more sympathetic te tbllowing kind of position: “If you
walk into the cafeteria carrying 2 apples, we dbbegin to discuss how to allocate them.
If the apples are in your hand, their allocationnmally is not our business” (Schmidtz
2002, 256). Similarly, when we find that we comithe world where people are already

in possession of themselves, the allocation of thiglities is normally not any of our
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business. The fact that they possess these abilitivegin with and are the first and only
possessors of their abilities is sufficient to cimiibt on the idea that equal shares ought to
be the moral default position. In order to makedbenter argument against first
possession one must not just appeal to the clatotie’s natural talents are ‘undeserved’,
but also that they are some how harmful to othercé one doesn’'t have reason to keep
what one has found. If there is no good reasorgbt to the contrary, agents ought to keep
possession of their natural abilities; and froratfaome, first served, we can see that
finders, keepers implies that one has title to vamat possesses.

The argument that agents must be made to shareeou their natural abilities
seems to presuppose that one’s having F exclusesmse else’s having F, or enjoying the
benefits of F. Regarding the latter claim, the gtlesg about a society in which agents
trade with one another is that others will not kel@ded from the benefits of F. Agents
may engage in trade with one another and shariankage abilities they were born with. As
for the former claim, it is not true that my haviRgneans that someone else has been
excluded from having F. One agent’s having thetgli be musical does not exclude
anyone else’s possessing this same ability. Sorastthreexerciseof these innate abilities
may be incompossible in certain circumstancesthaittis another point. What needs to be
emphasized is that if there is no presumptionadhats having F has meant to necessarily
exclude anyone else’s benefiting from F, and tla&irig F is not to exclude anyone else’s
having F, then we ought to take the moral defaositpon to be first come, first served
when we assess how we are to treat other agenth@ind¢apabilities; this is because the

claim for dividing by equal shares has not beenlmetiuse agents ought to be seen as first
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possessors of themselves, hence their abilitiediegetly under their own control not
anyone else’s.

The upshot of this counter-argument against Rasviisat we are now back in the
position of dealing with the question why “the gegau want to distribute are yours to
distribute”, not simply whether the distributiosetf can be done in sorf&r way?
(Schmidtz 2005, 164). The question of justice ddhbe framed in terms of whether the
goods to be distributed are open to be distribUtedt possession has been justified as a
way that agents will see themselves morally—asdsewho rightfully possess themselves
prior to any one else’s claims on them. This argurh@s not justified first possession
because of the consequences of a person haviggtaaibeing a self-possessor—uviz., that
one must leave enough and as good for others higuistnot to say that First Possession
does not have favourable moral effects.

First Possession also has the favourable effeatscofynizing agents’ senses of
integrity and justice. Rawls’ argument is probleimaecause the conclusion he draws
from the transitivity of non-desert cuts againgt ifitegrity and justice objections that
provide intuitive support for rights. While Rawksknown for his rejection of
Utilitarianism, it is interesting to note that hransitivity argument upholds the agent-
neutralism and consequentialist objections tradlgily associated with the doctrine. As
Mack argues, the integrity objection emphasizeddbethat individuals have a general
interest in promoting their own good; being heldlb&iom pursuing/ promoting one’s
good tends to ruin one’s sense of integrity (MagR3, 103-4). One must believe that there
iIs some valid reason that he can devote himsgéitsuing his own good contrary to being

made an instrument for others’ ends (Mack 1993).1érthermore, moral individualism
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states that each agent’s good is equally ultimataibse of its status as plural and
objectively good. So, as Mack argues, an accourgstfaints must account for how an
agent perceives the asymmetry between his percegptithe rightness of pursuing his own
good and other’s use of him to promote their li@ng (Mack ibid.). The idea is that a
stable condition of allegiance to one’s values rseare must see one’s own values as
morally asymmetrical to values held by others. Eagbnt must, to have integrity, reject a
view of his self as a means to other’s efids.

But Rawls’ argument would make an agent believehbéaad no good reason to
have allegiance to his values, or his integrityause he could not truly claim that his
values are in a significant way morally asymmetrioathers’ values. If one is denied the
idea that one’s identity—the agent-relative aspécne’s values—may legitimately give
one reason for having values that are in a sigmtfievay morally asymmetrical to others’
then one also denies that one has reason to t&ke \@lues seriously—viz., to be
dedicated to them (cf. Trigg 1973).

So Rawls’ introduction of radical contingency imioe’s concept of identity also
introduces skepticism into the idea that one’s @slare special to oneself and
asymmetrical with others’ because they are one's. &8 argued, this idea of moral
asymmetry gives an agent some idea of what cortdwetrds him is right and that his
values are not open to tradeoffs based on somaggttte interpersonally weight or
compare values. An agent must have some reasali¢wvd that stable interpersonal

principles protect his choices over himself verthieschoices others would use him for. But

24 Cf. Michael Walzer on the egalitarian tendencyény desert: “But this is an odd argument, for evkti
purpose is to leave us with persons of equal enii¢ht, it is hard to see that it leaves us wéhsonsat all.
How are we to conceive of these men and women wedgave come to view their capacities and
achievements as accidental accessories, like hdtsaats they just happen to be wearing? How, thome
they to conceive of themselves?” (Walzer 1983, 260)
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Rawls’ argument seems to reopen the door to sadedffs: An agent does not necessarily
deserve the benefits that flow from his abilities#use he does not necessarily deserve
those abilities in the first place. So one’s ailg$itare open for redistribution according to
some notion of what is impersonally best. This nsehat one’s abilities, one’s very
identity, is not under one’s control and that onetegrity does not matter to others or
oneself.

If first possession functions as a reason for aoogprerogatives—as a reason for
rejecting claims that we must abandon our own goutlipursue the good of others, or
even some impersonal good—then restrictions aredoassomething that all agents have
reason to pursue, or value implicitly. And the nertimat are directly related to the
characteristic of first possession are those dfahaw one to exercise discretion over
oneself—self-control and self-direction.

Finally, it might be thought that providing an amswo the question of how we
possess ourselves is not also to provide an artsview we can own external things.
Often this question revolves around discussiongitél acquisition and provisos
regarding leaving as much and as good for othersh8re | want to suggest that the
question of initial acquisition—how we come to owmowned things—is not truly all that
informative. The reason being that we come intaddvhat is for the most part already
possessed/ owned. | do not homestead on the lamayféirst house, keeping away thieves,
rather | contract to buy it from someone who alyeadns it. Maybe the land has been in
his family for generations. This suggests thatgtablem of initial acquisition might only
have some import for how we come to possess owseBut even though we need not

worry about the justice of original acquisitiortake it that Nozick’s (1974, 150-3) sketch
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of justice in transfer is still pertinent: so tl@atyone who acquires a holding in accordance
with the principle of justice in transfer, from seane else entitled to the holding, is
entitled to the holding’

So, since we have a theory here about how it isamee to possess things to begin
with, we also have a reason for how we can conp®s$sess things external to us. The
basic reason is that since | have a right to contgself and take certain actions to make
my life better, | also have the right to possessghthat | can bargain for from others.
Even if I had to show how it is that | can justifip possess some external previously
unowned thing, | could appeal to the fact thatadh come to own myself—a thing | didn’t
do anything to ‘deserve’—then | can also justifyromg external things by the fact that |
was the first comer who happened to get the tHiegér 2005, 66). The burden of proof
seems not to be on the person who has first fonddgassessed the thing, but the
latecomer who wishes to dispute the first’'s ownigrshhe latecomer, to make his case,
could only appeal to his having actual possessidheothing in question at some point in
the past.

Morality might not always require adherence tortiaral default position of equal
shares. When we find a piece of pie lying on tberfl morality seems to require that to be
fair the pie be divided up equally. This distrilautiof the pie seems to capture the fact that
we found it together and no one has a prior claim. it also might seem to some that if
we just ‘find’ ourselves in possession of certaaunal abilities, our natural abilities ought
to be divided up equally. The arguments in thigiseavere meant to show that the moral

default of equal shares does not apply to possessiour selves, of our natural abilities,

% He says the principle of justice in transferssallows: “A transfer from A to — is just as loag A and —
both consent to the transfer from A to — and neitheoerced” (Nozick 1974, 115).
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because these abilities are connected to our bleéngnoral agents we are. And the better
rule to adopt in contexts where agents are alreaggssession of their abilities and no one
else seems to have a valid claim of these abilgiésders, keepers. Possession of
something gives rise to the presumption that oseahtitle to that thing. First come, first
serve is used to show that others do not have ggambn to lay claim to the abilities one
possesses first. If we possess title to our adslithen this means that others face restriction

on how they may use us to promote their versiortke@food life.

85.3Conclusion | have already noted how my theory differs frorad{’s in the fact that it
tries to avoid the dualism that Mack’s entails. Mgory attempts to base rights on a
common agent-relative concern that underlies atiusfvalues. This means my theory is
not concerned with showing why agents will havesogato respect other’s rights because
they have an intuition of others as ends in theweselMy argument is that since we all
wish to continue to promote our good, and it isisevehoice to do what will promote our
good, agents will have reason to abide by rightdésd argued that agents will find it
acceptable to respect others’ right to be selfgsss's because this is a factor we all need
in order to make a good life for ourselves. By hawihis right protected, we will be better
able to make good lives for ourselves and promoteown good. This is an argument for
rights based upon agents’ agent-relative good—eniagell being view of rights—that
makes respecting rights dependent upon whethegdiois conducive to our own good;

but | have argued that rights can still recognieermoral status of others because agents
have principled reasons to change their behavawards others even in cases where they

could do better by not abiding by them. It may sbparadoxical to say that agents will do
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this when they could benefit by not doing so, Inat dddness disappears when we see that
agents have more reason to abide by rights bethissstrategy better serves their good
than does one of picking and choosing when to aimydeghts. How a theory of rights can
be made to be coherent, and what is the threstoights in the face of counter moral

concerns, is the subject of the next chapter.
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Chapter Six:

Compossibility and Rights.

8§ 6.0 Introduction.
8§ 6.1 Specifying Rights and Thresholds.

8§ 6.2 Conclusion.

86.0Introduction The last chapter sought to show how agents reason to abide by a
system of rights that protected their first andosecprerogatives. But even if this argument
was successful if the moral basis of rights leadsghts that are inherently conflictual, or
noncompossible, then the theory will fail to prodw@ccoherent system of rights. Rights are
derived from restrictions that agents want to hawerder to protect and promote their own
good; also agents will be willing to abide by oierghts to promote their own good
because, since other people can interfere witlgoad, to secure from others our own
benefit we are willing to abide by rights in a mipled way that protect their ability to
promote their own good. The derivation of basititsgoased upon our own agent-relative
good was the main task of this thesis. This chaggtks a different but related question:

How do our rights fit together?
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This chapter puts forward some reasonable butgbariswers to the following
guestions: How we can specify rights so they ateohwaiously in conflict? What are the
thresholds of rights? The idea of compossibilitthis: “All rights are compossible just
when all rights can be exercised at the same tina¢ s, that the action of one person
exercising a right does not make impossible theatse of rights by others” (Gorman
2003, 123). We will examine whether rights can bepossible, or if the various duties
that rights imply might call for actions that caofl | argue that while we would like it to
be the case that rights are non-conflictual, wetlsaerights often entail duties that cannot
be carried out at the same time. This means thlatsriconflict and so we need some way
external to the system of rights to resolve thespules.

Also we will look at whether rights have threshelds..possible countervailing
considerations that, once they reach a certaishloid, overcome the right” (Edmundson
2004, 147). While rights may hold in everyday cimatances, it seems to be the case that
when we could prevent a very large number of rigiaations by violating one or a few
rights, it is reasonable to do this. | argue tigtits can be violated in some emergency
situations if that situation poses a serious aagt@gthreat to many rights holders. We can
say that an emergency situation is when a thredimddeen reached because we cannot
save ourselves by following rights—either becaus@yrmmore people will be killed by
respecting rights, or because all will be killedrbgpecting rights. The fact that a threshold
may exists does not mean we can violate someoightsrat any time to prevent a greater
number of rights violations from happening. But theeshold’s existence does mean that

when a great number of our rights that are in jeshpave are warranted in taking action to
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prevent our rights being violated even if that neeare need to violate/ infringe someone

else’s rights.

86.2Specifying Rights and Thresholda delve into the question of how we can specify
compossible rights, first take Benn’s example ef pebble-splitter who sits on the beach

and splits pebbles until another person comesragltd stop his actions:

Suppose Betty were to prevent Alan from splittiegplples by handcuffing him or
removing all the pebbles within reach. Alan coutdvquite properly demand a
justification from Betty, and tu quoqueaeply from her that he, on his side had not
offered her a justification for splitting pebbleguld not meet the case, for Alan’s
pebble splitting had done nothing to interfere vB#tty’s actions. The burden of
justification falls on the interferer, not on thergpon interfered with. So while Alan
might properly resent Betty’s interference, Betgmo ground for complaint

against Alan (in Gaus 1999, 118).

Our intuition is that Betty in the wrong since Alaas just minding his own business
before being accosted. The burden of proof falnughe person who hastedto interfere
with another agent. Yet knowing when we are anchatevrongfully interfering with

others will depend upon us knowing what our rigires. If Alan appeals to his rights as the
reason why Betty is wrong, then he is appealintpécheavy artillery of moral discourse. If
Alan has a right to certain treatment, then Bettystcomply, as Lomasky says (Lomasky

1987, 82). An appeal to rights is meant to sorttbetsituation and tell us why she is
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wrong. But solving disputes by appealing to rigihdes not always give us a clear
answer—for instance, what if Betty claims that Alla violating her rights because he is
making noise on his part of the beach? Does Allar'8etty’s right take precedence here?
This question gets into the problem of seeing hights are compossible and what
thresholds rights have.

Imagine you are out hiking one night on a mounvaen a blizzard hits. You
know that if you stay outside you will surely digaoking around you see a small cabin
that has a ‘do not enter sign’ on it. You decide #ven though the cabin belongs to
someone else, you will break down the door anddpies night there weathering the
storm. You survive the blizzard by eating the faeglde the cabin and by using the
furniture inside to light a small fire to keep warBefore leaving the next day, you find
that the cabin’s owner has found out what you'verbep to and demands an explanation.
You believe that your survival was at stake angi@owere justified and exercised a right
to break into the cabin. The owner disagrees aheves that his property rights have been
violated. Here it seems that we have a conflicigifts—the owner’s property right to
control the cabin versus your right to take actitinkeep yourself alive.

One solution is to adopt specificationism: “The@ficationist holds that each
right is defined by an elaborate set of qualificasi that specify when it does and does not
apply: a set of qualifications that define rightgiace’™ (Wenar 2005). So in every case
where there is a rights dispute, there is only s®teof rights—belonging to a person or
organization—that will take precedence. Russ SHad@dau’s argues that we can create
the following argument from the story (Shafer-Lamd®95, 209):

1. The cabin owner has an exclusive right to tieeaighe cabin.
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2. Therefore all others have a duty not to usec#tien without the owner’s
permission.
3. Therefore it is impermissible for anyone elsege the cabin without the
owner’'s permission.

4. But itis permissible for the hiker to use tlabin without permission.
On the face of it one cannot hold all of thesenatato be true without also holding a
contradiction. The problem here is that even ifdeenot think that the hiker has a right to
break into the cabin, we also think that it is pissible for him to do so. And this means
that the right one had to one’s property (1) isasabsolute as one thought. This creates a
problem for specifying the extent of one’s propeithts. Shafer-Landau notes that there
are four ways one might respond to this argumentdény that any rights exist, which is
the utilitarian position. This is not an option &@eOr (b) we might argue that the right is
merely prima facie, so that the duty in (2) is atserely prima facie. This weakens rights
unacceptably, it seems. Or (c) we might claim thatright is real but that in certain
contexts it can be infringed—this is the infringerheiew, held by Thomson and Feinberg.
Or (d) we might reject (4), so the hiker’s actiovesre not morally permissible. Shafer-
Landau argues that the latter claim is often thotgylhe what specificationism requires,
since it holds that all moral infringements ardlyeaoral violations. But this view seems
morally odious. He notes that even Nozick hold$ tha side-constraints may be
overridden in certain emergency circumstances @kok974, 29-30).

Shafer-Landau argues that we do not need to abgdian (1) if we make sure
that (1) is specified properly. “On this view, thes no right to lifesimpliciter,but rather a

right not to be killed except in circumstances A etc” (Shafer—-Landau 1995, 210). A
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more concrete example might be the Lockean Pravigoh states that one has a right to
acquire what one wants, so long as one leaves a8 and as good for others. This
specifies a boundary to our right to acquire thifiggs does not mean that rights are not
absolute because they are held with some excepBansf it is permissible to sometimes
infringe or violate another’s rights, then it doesan that the owner’s right to the cabin
exists with some specification of when it can bepssible to infringe it. This means that
rights have some exceptions that are implicit emth—say, that it is OK to infringe
another’s right to save a child who is drowninghis property. The need to save oneself or
another would seem to be reasonable exceptiomdrioge other’s property rights.

It is not clear to me whether specificationism ocamove rights disputes, or
whether rights disputes will remain. For instarisg¢he above case a real case of rights
conflict or is it a case in which the conflict claa removed by more clearly specifying the
domain of rights? The case might be a real cag&raictable conflicting rights if there is
reason for you to apologize or pay compensatiadhéaabin owner for the damage you
caused his cabin. If you really had the right tordwat you did to save yourself, then there
shouldn’t be any reason to say that you owe hiragnlogy or compensation because your
right trumped, or cancelled out, his. Yet, in sactase your right to save yourself makes it
permissible to ‘infringe’ the cabin owner’s rigltt this does not mean that you violate the
owner’s right. But infringement doesn’t mean thatiylo not have to pay him some form
of compensation for having damaged his cabin. & can infringe a right, but still owe
compensation, then it does seem like there ardictendf rights that cannot be clearly

specified out of existence.
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So, it seems that the specificationist has a leyéhead of him because he must
somehow show us how rights can be fully specifi®dhout such a case, it seems that
rights may still conflict. But since we do not yetow all the ways we can interact with
each other, this task seems impossible. It seenss phausible to claim that rights can
sometimes conflict with each other when the actimeeded to carry them out are non-
compossible. This would make rights non-compossibleertain cases. This means that we
will need an arbitrator to settle disputes ovehtsg The fact that we cannot have a system
of rights that can be fully specified should natrgcus; it just means that in the real world
we run into many problems that cannot be settlédredooking at all the facts of the case.

So, what implications does this theory have ferdtaim that we all have robust
rights to continue to be self-possessors? It wagseatt last chapter that we have strong
rights to take actions that allows us to contirube self-possessors. It was claimed that
we all have these rights based on our being teegssessors of ourselves, and that we
need not appeal to a rule like the Lockean profosoeason why we have the rights we do.
Our right to be self-possessors is not based omawing to leave as much and as good of
our qualities for others. This seems to prescriie¢ty strong rights to self-possession.

Yet we can see the need for the ability to spaetign rights hold and when they
do not. The right to take actions to continue t@lself-possessor entails others have duties
not to interfere with us, except in circumstancéemwour actions will interfere with their
ability to be self-possessors. My point here ismeatly to show how rights solve disputes,
but to show whether the way in which they addresgudes is value-based or not.

Mack holds that rights must be a dimension of ityraeparate from agent’s

interests and values in order for them to set8puties in a fair and impartial manner. This
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IS not surprising for Mack given his defense of tberdinate view of rights that made
rights based upon a separate moral obligation adgente. Macks states that an explanation
of how rights divide up moral space must be a®vadl “P’s right that S perform as she
has promised is not grounded on the value forf@rds or for the World at large of S’s so
acting or of P’s requiring S to act” (Mack 2001)9Reasons for respecting rights must be
distinct and different from value-based reasonafiting. We have a dispute when more
than one agent has a reason for wanting an agelot ¢ertain things with himself, or with
things that he considers his. So, if agent P favthe use of his index finger to scratch his
nose, Q wants him to use it to flavour the puddiags cooking, and R wants him to use it
to help produce medicine for needy people, themave a dispute over what P should do
with his finger (Mack 2001, 93). For Mack therens way to solve this dispute by turning
to some interpersonally valid ordering of such@dii “There is no privileged impersonal
measure of value by which the ‘moral quality’ oé$ie competing actions can be compared
and ranked” (Mack 2001, 94). Mack claims that regietil us not which action is ranked
morally higher, but simply who has thathorityto dispose of the action in question. So,
for Mack, P’s use of his finger is always ‘favourbg morality because P is the person
who has the power to decide what happens to hgefin

While | certainly agree with the conclusion thasRhe one who has jurisdiction
over the use of his finger, it does not seem pldeto hold that rights are not value-based
if we have based rights on agent-relative valuesckMvas worried that agent-relative
reasons will not be able to provide a basis fantsgas moral side constraints. We have
seen last chapter why the theory of side consg&iased on dual sources of moral

obligation seems implausible. But we also can Batthe argument that rights are not
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based on some kind of value-based reasons is isiplauoo. It might be true that we do
not check the moral status of what P, Q and R wasto with P’s finger in order to decide
who has a right over its use. The reason for thikat once we have derived and specified
P’s right to his finger as a right that P has, weaso saying that P does not need to
explain or justify his use of it to others—unlesscourse, he intends to interfere with
others’ rights. Because P’s right to his fingetiesl to his needing it for his own life, this
means that others do not have a say in how heitu3éss holds even though other’s use of
it might seem to have a higher moral quality.

Yet, having based rights on agent-relative reagseagdo not have to claim like
Mack that rights are not based on any kind of agelative value consideration. Since
agents want their rights because it helps theneaeltheir own good, we can say that they
have a value-based reason for respecting rightsvisen Mack states that P’s rights that S
perform as she has promised isn’t grounded ondheevior P or for S of S’s having to act
that way, we must disagree. As we saw in chaptar, & might have the duty to abide by
P’s right, but he won’t do it because he valuestWhsa right protects. Rather we saw that
the motivating reason why S will abide by P’s righthat doing so will be in S’s best
interest.

This might seem to make rights too dependent diperluty-holder’s desires as
Mack thinks. But basing rights upon a characteriste self-possession gives us pretty
strong individual rights. The reason is that wehale reason to see why we need a right to
have our being a first possessor protected. We agedtection over the actions required
to keep ourselves able to promote our good. Timd &f right is needed by all of us. Itis

the kind of equal basic right that we will all agr® accept. And, it must be remembered,
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people have reason to adopt a policy or rule tdeaby others rights, and not just abide by
rights on a case-by-case basis. Given this argyriesrt everyone needs to change their
actions so that they abide by others’ rights. Tdet that people will act in a principled

way, then, guarantees the existence of a systeighi§. Because people are willing to
abide by others’ rights in a principled way, thetsyn of rights can be instituted. This
means the system will take on a life of its owrthva@nforcement making sure everyone
abides by rights. But even though enforcementasetiho make sure people abide by rights,
we should not forget the fact that people choossbtde by rights in a principled way.

Part of the problem with solving rights disputeshat rights are complicated
entities. As Waldron argues, there might be maffgr@int duties that an interest can
generate because there are many different waysemnest can be served or disserved
(Waldron 1998, 2123° This means that a right might give rise to maifferent duties. A
right to free speech might generate a duty natjaoise censorship, a duty to protect those
who speak in public from others who disagree, & tluestablish rules for public speaking
that eliminate conflict from different speakers;.eAnd if this is the case, then we should
not be surprised that all these different duties$ ghright might generate could conflict.
Waldron says that once we see this as being tleetban talk about trade offs might seem
less problematic, more a necessity. Since all oposgsible duties cannot be compossible,
we will have to face the fact that rights might farim a compossible system and, so,
might require some external method of resolvingtsglisputes when they occur.

But how are we to resolve conflicts amongst rididklers by looking at trade offs?

Waldron argues that we need to be able to estglishties amongst rights. Take the

6 \Waldron talks only about interest-based rightsould add that this point also seems to hold faiad
rights. We might have interest rights that are ¢sdbi choices, and also it might be the case thathoices
are also interests. So, it's not clear that weaaays separate choices from interests.
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Nazis who want to make hateful speeches againsth@ngroup, the communists (Waldron
1998, 222-3). The Nazis, it seems, want to inctegbe to invade the communist’s
meetings and prevent the communists from meetegyfr We seem to have a conflict
between the Nazi's right to freedom of speech aeddommunist’s right to freedom of
speech. Waldron says one way to solve this dispheie does not turn to a utilitarian
calculation of who receives the most pleasure Isak “in terms of each person’s interest
in participating on equal terms in a form of pubife in which all may speak their minds”
(Waldron 1998, 223). Waldron says that on this vite dispute between rights is more

easily resolved:

To count as a genuine exercise of free speechrsarmis contribution must be
related to that of his opponent in a way that makesn for them both. Though

they claim to be exercising that right, the Naspgeches do not have this
character. The speeches they claim the right tceraad calculated to bring an end
to the form of life in relation to which the ide&fcee speech is conceived. We may
ban their speeches, therefore, not because weetassarily safeguard more rights
by doing so, but because in their content and tenydthe Nazis’ speeches are

incompatible with the very idea of the right theg asserting (Waldron ibid).

This is a way of sometimes establishing which right have lexical priority in a situation
where rights seem to conflict. Waldron says thataly not always work, so we may
sometimes just have to weight the values in questia act on those duties that are

correlated with the higher valued right. Then weatcthe duties that are most likely to
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protect the interests we think are most import8aot.he thinks that the lexical priority
argument, or qualitative argument, often is betiarse than a quantitative approach
because it helps to show why rights have prioritesr lesser moral concerns. The lexical
priority argument shows why rights are resistarttade offs while the quantitative
argument would hold that if the Nazis were greatearumber then, because more of their
rights are affected, their rights should take pdecee over the Communists’.

Waldron’s essay neatly emphasizes that we cantavevays of resolving
disputes. While we cannot fully decide betweenléecal priority argument and the
weighting of values or rights argument, we canteaeboth have their merits and
problems. The lexical argument assumes that wéaaa some way of weighting rights by
weighting the values that underlie them. But ifueails agent-relative then such an
impersonal standard that would be acceptable woalén’'t seem feasible. The fact that P
wants to use his finger to do something that evegyalse thinks is trivial doesn’t mean
that P shouldn’t have the right to do it. We haveght to do what's ‘wrong’, and so the
Nazis also have such a right to promote a wayf@tlat others object to. While it's not
clear that the Nazis are caught in a performatorgradiction by doing something they
implicitly deny should be done, what they are dasmciting their followers to cause
bodily harm to others. This seems to be the redlpm here, because it is the
Communists’ right to promote their own good thanhigeopardy. So, if we need to say that
there is a ‘lexical priority’ of rights, it is theecurity and safety of everyone that precedes
others’ ability to express themselves. It mightdhagemed like we had a conflict between
two groups’ rights to freedom of speech; but thei@aconflict is when one group attempts

to suppress the other group using force.
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I think we can often rely on possession to showserights should take
precedence. In the case of the Nazis and the Comtawre can see that if we think in
terms of rights to self-possession that the Comstsinwill have their right to bodily
protection violated by the Nazis. The appeal toritjet to continue to be a self-possessor
and the duty not to do what will interfere with etl’ exercising this right means that the
Nazi's right to freedom of speech should be oveeidwhen they use it to violate other’s
rights. Usually, then, one’s right to continue ®dself-possessor has lexical priority over
other kinds of rights. Possession has a heavy weggh-maybe 9/10 of the law—because
of how greatly it is needed by us to live our ovaod lives. But there are times when
possession is not the only consideration that msatte

There might be times when equal shares is thewesf moral default position, and
so this might generate a prima facie right to amaéghare. If we were all travelling
together and found some large resource, we woulet thinappropriate if someone tried to
claim this resource all for himself. Bruce Ackermases the thought experiment about a
spaceship orbiting a newly discovered planet camtgithe desirable resource manna (in
Schmidtz 2006, 152). Here we can agree that pesbyaeld have a right to an equal share
of the resource because they all arrive at theuresaat the same time. But even though
such a right is possible under such circumstaveesieed to emphasize that we come into
the world all at different times and so the defg@alsition we will appeal to is first come
first served. The reason is that in the real wttiére are no unowned goods sitting on a
table awaiting fair division. The goods have algebden claimed by others, and are at
least partly the products of lifetimes of work” {8aidtz 2006, 153). The fact that first

come first served is the moral default positionusaally appeal to means that when we are
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settling rights disputes we need to make surevileatre weighting our decisions in favour
of this default position. The real world does nstially contain manna, or situations where
we all come to the table at the same time to dithalegs up, so we must make sure that
how we decide rights disputes is reflective offdet that our past histories matter to us.

It seems that law courts often do turn to possessi settle disputes or to lay
criminal charges. Common law courts recognize detad constructive possession of
things. If someone has actual, or factual, possessian item he does so because he is
actually in physical contact with the item. If yate wearing a coat then you possess your
coat because of its physical proximity to you.dtiy wallet is in your coat, then you
possess it too. But one need not only be in phiysaatact with something to possess it. A
set of facts might clearly indicate that you possssmething even though you have no
physical contact with it. Constructive possess@rpossession in law, takes into account
that when a person has knowledge of somethinglendtility to control it, then he can be
said to possess it even though he is not in phiysacgact with it United States v. Derose,
74 F. 3d 1177 [1"1 Cir. 1996]). For instance, if one puts papers m&afety deposit box,
because one has knowledge over them and can exeorigol over them, then one can be
said to be the possessor of them. Courts also ne®this sort of possession in cases of
criminal possession. Possession of drugs has bada animinal. The law recognizes that
even though you may give your drugs to someonetelBeld, since you have knowledge
of them and also control over what happens to tlyem have possession of them even
though they are not in your custody.

Often common law courts decide cases by lookinghat has possession of

something. If someone has actual or constructiwsggsion of an item in dispute, then the
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case must be made against him that he possessésithdlegally. Usually just saying that
he ought not to have it because someone else dowddmething better with it is not
sufficient to overcome his right to possess it.féhmay be some cases where this
happens—such as in ‘takings’ cases where the gmarhappropriates someone else’s
property (and compensates him enough) becausedperpy is needed for some public
use. If the government can do this, then it doéseem that possession is 10/10 of the
law. For instance, it has been argued that taxatiahmight be needed to support the
enforcement of the system of rights. If rights meeessary to our promoting our good, and
the only way to effectively support a system ohtgjis via taxation, then people ought to
be willing to pay taxes. Some may not want to @es, but since they receive the benefits
of the system of enforcement, they can be fordiesked. If this kind of argument works—
and it's disputable that it does—then forcibly takiaway some funds from people would
be justified. This means that their possession$ate to be used to support the
government and the system of rights and so thgiit tb possess what they have is not
without limits.

Also, we need to recognize that what we are lapkinhere is moral philosophy,
not legal theory. So, even if courts do not look@dsession to solve cases this may not
matter if what we are arguing over here is the ingaais of rights. We cannot appeal to
the law itself to justify why we have basic rights,why violating them is illegal; rather we
must look to moral theory to show us why we hav&@daghts and why certain courses of
action are illegal because they are immoral. Thisot to say that looking at why the law
makes the distinctions it does cannot inform usualadny our rights are the way they are.

Since the law deals with many real world casasay have over time developed a much

157



more fine tuned analysis of possession than piplosis have. But this does not mean that
there is not a moral basis for possession thabognbe explained by moral philosophy.
Moral philosophy can be used to explain how thedaes work, but it can also try to
explain why we ought to have certain rights and wWigylaw ought to recognize those
rights. Surely the moral basis for rights will tali what sort of rights we have, and what

sort of ways of settling disputes is morally justf.

In terms of thresholds we might wonder how strongrights are and if they
protect us against people being made the meartheosbends. We have seen that we will
have principled reasons to abide by rights becatifee idea that it is a wise choice to act
on a principle protecting others’ right to contirtoebe self-possessors. This guarantees
people will have their rights protected in mostinady circumstances. These rights can be
thought to be robust because of the duty bearaiggness to abide by them. Yet, if our
willingness to abide by rights is based upon theing conducive to our own good,
especially our survival, what happens when ourigahs clearly in doubt? Is it reasonable
to expect that we do not have to abide by the Pight

One case that is usually brought up as an exaofigle emergency situation is a
lifeboat situation. What if you were in a lifebaatd could only survive by making sure the
lifeboat did not overfill with people. Would it #8K to throw someone overboard, or to
keep people from coming on board, in order to ngke the lifeboat stayed afloat. We
should make a distinction here between cases vadmereloes not own the boat but has
bought a right to sit on one of the lifeboats as$ phone’s ticket, and those cases where

one owns the boat itself. | think in both cases®rights to possess either the boat or
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one’s seat in the boat protect one from being throut by others. Let’s discuss the case
where the boat is not owned by anyone first.

We can only violate the rights of those who trgét into the lifeboat because they
are the ones who are a threat to us. This puts 8omtations on what we can do to people
in this situation. If others are not trying to g&b the lifeboat it seems reasonable to say
that we still have duties not to harm them. Busthwho try to get into the lifeboat will
forfeit their rights because they are trying tosgonething that will take away our life.
Usually, we cannot do something that will kill otbeinless we are defending ourselves
against them. In this case it is not entirely clebether we are defending ourselves against
them because they are trying to harm us, or ifugéfind that we have no other choice
open to us but to kill those who are merely tryiagurvive. Some of them might be trying
to kill us to take our spot, or some might simpéythbying to climb aboard without knowing
they will cause harm. In either case, the outconliedoe the same since they will cause the
boat to sink. But given that the situation is déxsm as us having absolute knowledge of
how many people can fit into the boat, the necgsdithe situation makes it permissible to
violate the rights of those who put our lives imipe

It is interesting to note that what gives the peaplthe boat moral legitimacy for
keeping others out is the idea of first come, Bestved. In the lifeboat case, first come first
served states that those who find themselves ibdhefirst may keep others out. Of
course anyone might jump out and offer his placa ¢bild, but once he finds himself on
board first come first served says he need nobd&isst come first served will also give
their actions legitimacy if there is a hearing aftee incident. | think that someone will not

be morally responsible for keeping others out efltfeboat (i.e., allowing them to die) if
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he is just protecting his place in the boat. Hehthigpt be excused if it's found out that he
pulled someone else out and allowed him to drowhtmtake his place. The reason is that
even though basic rights to life were in disputstill seems that first come first served
holds as a moral default that can be used to assigal responsibility for what he did in
such a situation.

Assuming those left in the water are doomed toitlie,an interesting question here
whether the people in the boat who keep out lateers are allowing those in the water to
die, or whether they are directly killing them. Pairthe plausibility for why it is OK to
stop those in the water from boarding is that thogbe lifeboat are not really killing them,
but are just letting them die. Allowing people ie deems morally better than directly
killing them, it seems, because one is not direcalysing their deaths. If a doctor pulls the
plug on a patient on life support it is said haas breaking his Hippocratic oath to do no
harm because he is not directly killing the patiahimost he just letting nature take its
course. The people in the lifeboat are like theaoo that when they just prevent people
from getting into the boat they are not directlitkg those in the water—the coldness of
the water will be what kills them.

This might make some people feel better about lyatanet those in the water die,
but the claim here is stronger—it's that even wien have to kill someone directly to
save your seat you are not morally culpable fongdaio. The double effect idea holds that
one is not responsible for the killing if one diot mtend it, and the killing cannot be a
means to the good effettBut the stronger claim here is that one is noltgéor

defending one’s position in the boat even if artendsthe killing. Surely the killing is

" Here | am leaving out the idea that the good effebe achieved must also outweigh bad effectse lite
good effect is not some overall measure of the gbatican only be agent-relative good for the peiso
question.
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intended and it is a means to one’s good. The neasy this is legitimate in this case is
because one is acting in self-defense. The pergmgtto board the boat is attempting to
kill you, so the only option is to kill him. And velh makes legitimate your place in the boat
in the first place is first come first served. Freme first served gives you the right to
keep your place in the boat and it puts a teraloly on others to respect this right.

In general then we can state the following abomstkind of case. One can be
excused for allowing others to die, or having tbtkiem, if the life or death necessity of
‘me or them’ is apparent. The necessity gives beentoral authority to defend oneself
against those who are directly trying to do onarhddbviously rights have limitations
when it comes to self-defense—if someone triesltydu then you have the right to
defend yourself. But if you have taken a placéhmltfeboat then you have the right to
defend yourself against others and they should treveorresponding duty not to try to
take your place. If they do try to take your plaben they are the ones who are trying to
violate your claim. If the necessity of the sitoatis not high—that is, if there is not a ‘me
or them’ situation—then you might be responsibletfarm you cause because others’
rights still hold against you.

Whether the boat is common property or owned byesora will make a difference
to who can get in the boat. We have seen thaeibthat is not owned by anyone is
particular then whoever gets to it first has amol#éo its use. But it seems reasonable to say
that he can only take up a seat in the boat ansl doteget to decide who else can come
into the boat, except when newcomers threatenatetysof those already there. But if the
boat is owned by someone who has paid for it bdfeeruise, then this person would be

able to decide who can get on board. His ownensgifis take precedence over the rights
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of others to get on board because he has firseps&s of the boat. He has the right to ask
people who have taken his seat to leave, everinjdsm means that those people may die
in the water. The fact that others will die is aatountervailing consideration strong
enough to override one’s rights because of the rtapoe of respecting the system of
rights, and the fact that he is not directly respole for the harm that they will suffer. His
exercising his right does not directly cause petplee in the predicament that they are in,
so his right ought to hold even though it doesh@dp other get out of their predicament.
Also, first possession is not a principle that Wwewdd give up or break easily—the reason,
of course, is that it protects our lives and odulitgio promote our good. In this situation
we can see how it protects our lives by stoppimgis from taking a thing necessary to
one’s survival.

Of course we should note that just because onéheagght to the boat does not
mean that one will exclude anyone else from bogrdirin this situation if one did not
allow people on board, even though it would beigright to do so, we would think that
he is lacking something that all decent persons.nke Hegel said in this regard: “To have
no interest except in one’s formal right may beepoiostinacy, often a fitting
accompaniment of a cold heart and restricted syingmtlt is uncultured people who insist
most on their rights, while noble minds look onesthspects of the thing” (in Waldron
1993, 373). While we may disagree that one is uanced if one insists upon one’s rights,
we can agree that people who only care about tiglits may be lacking certain human
sympathies and virtues they ought to cultivate.

But we might wonder if there are still cases whbeeconsequences of respecting

rights were so catastrophic that it might be pesrhle to violate them in order to produce a
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better state of affairs. Of course the first quastnight be: better for whom? If | can only
save a trolley full of people by sacrificing anatiperson’s life it is certainly good for the
people on the trolley but not the person who had.dbn the agent relative view of value
one would not be improving the overall good by g@ong the one person, one would just
be making a choice to save a few by killing onesTwoes not mean that one would be held
responsible if the necessity were such that ongdateer the trolley either in such a way
that one would be killed or all on board would hiée. But if you were a doctor who
chose to sacrifice a patient’s life to harvestdrgans in order to save 5 other patient’s
lives, then there does not seem to be the sameokin€elcessity. The consequences of not
violating the rights of the patients with the hbglorgans is that 5 other patient’s will die;
but the one patient does not lose his right tod#eause there is no real necessity in this
situation—one does not have to make a choice lileedid in the trolley cas®.

The fact that the trolley case is so odd pointhéofact that there may not be many
real cases where the consequences of respecthitg are so catastrophic that we would do
better to violate rights than respect them. Theatggatient case is not really one of moral
necessity because there is still a reasonable €lopen to the doctor that allows him not to
violate any rights and still be respecting everysmights. There is no way to calculate the
social good in a utilitarian sense that would allowm to kill one person to save 5 others.
Rights protect other people against being usedeamtans to someone else’s end without

their consent. Unless we truly have a catastrophent, we do not have good reason to

%8 |t might be argued that the doctimesneed to choose—so if he does nothing, he chobseste one
patient continues to live and the others die. ttug of course that not choosing is still a choi®et here
what matters is the fact that he will not be cagisire harm to the five patients if he chooses tdkitiothe
one patient and harvest his organs. He would bsimgunarm and be morally responsible for killing thne
patient because he has acted to kill this persahhB cannot really be said to have acted to hdlftve
patients because he has not directly caused tbathsl (cf. BurkelNo Harn).
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violate anyone’s rights. Ordinary cases like tbetdr and his patients are not cases where
the doctor should even think about violating anysmights. On the agent-relative theory
we just don’t have a moral theory that allows usdlzulate how much better off we would
all be if we killed five to save one.

Some have argued that rights are claims it woulditoeg for a government to
deny any individual even though it would be in ¢femeral interest to do $dThis way of
making rights sound like permissions to do lesa thhat the overall social good calls on
us to do gives credence to trolley claims becaugees credence to the idea that there is
an overall social good. At best we might say thaté¢ are only cases of aggregate interests.
It is not really possible to rank and compare agelative interests, but it might possible to
say that interests are similar enough to say tisgpossible to say that most people have an
interest in X. This was the claim for saying tha¢ryone would have a similar interest in
having their being a self-possessor protectedi®@say that rights are permissions against
being made to promote some overall good seems ke nghts more susceptible to trolley
claims. For why would we think that we have thétigot to do what the overall good calls
us to do? If it really is what we should do, themyvdo we have a right not to do it?
Luckily, we do not have to answer these probleramsfthe agent-relative perspective,
since they are questions for those who want to ti@trights are permissions not to have
to promote the agent neutral overall good.

| have argued that in general people’s rights serbieing overridden by other’s

welfare. But is it always the case that our rightsvive in the face of the numbers of others

29 Dworkin says: “Individual rights are...trumps held individuals. Individuals have rights when, fomse
reason, a collective goal is not sufficient justifion for denying them what they wish, as indil,ito have
or to do, or not sufficient justification for impiog some loss or injury on them” (Dworkin 1978,.xi)
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who could be affected for the better if our rigbtalld be permissibly overridden? Take

the following story:

Imagine that aliens from outer space have forcedtgahoose between the
following two outcomes: (a) one innocent persony@ir gender) and yourself
survive, the remainder of the human race perismes(b) that one innocent person
dies, the remainder of the human race survives.afeuo indicate your choice by
manipulating a switch, which is in position (a)ytfiu do not flip the switch from

(a) to (b), six billion people die; if you do flipe switch, one person dies. It is
implausible to say that it would be wrong to sawe human race at the cost of a
single human life. The right of the one not to ldk=# is not violated but, to borrow

an expression, ‘infringed’ by sacrificing him (Edndson 2004, 147-8).

It might seem that in the trolley case we let olwese off easy—because it seems wrong to
kill one to save 6. But what about to save 6 thod8 billion? At some point the numbers
count, so that we must admit that rights have stimressholds, or that “there are possible
countervailing considerations that, once they aaeh a certain threshold, overcome the
right” (Edmundson 2004, 147).

Perhaps it might seem that we will only reach ¢h@scumstances in rare cases, like
the science fiction one above. But Edmundson sugdlest we need to see that most of our
rights have thresholds under certain circumstanid@s. means that rights are ‘defeasible’
because they are open to being defeated undeimceotaditions. The first amendment of

the U.S. constitution guarantees that governmemnttwaoake laws that abridge its citizens’
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freedom of speech. But this doesn’t mean that goment cannot make laws that prohibit
people from utilizing their right at 3 am to yebgiry from a bullhorn. The U.S. Supreme
Court has interpreted the amendment so that statemake sure that free speech happens
during a reasonable time, manner and place (Ednoari2i304, 149). This suggests that our
right to free speech has a threshold of time, maramel place that may act as a
countervailing consideration to our general righthen the reasons for thinking that our
speech is not used at an appropriate time, maanptace, we have reasons that are
sufficiently weighty enough to curtail our right.

This view has the implication that all of our rigltare open to being overridden at
certain times—say when they interfere with someslse’s interests, say the use and
enjoyment of his own property to get some sleep.dde wonders whether it might not be
better to describe one’s right to freedom of spdmsihg curtailed because it conflicts with
someone else’s right to control what happens t@taperty. So, it's not that your right to
control your property permissibly infringes hishigo freedom of speech, but just that he
does not have a right to freedom of speech thatides your property rights. Perhaps this
can still be called a weightier reason that limmscurtails another’s right to freedom of
speech. The reason why we might want to say tghtsiare limited by another’s rights is
that if rights are permissibly infringed, then erson whose right is infringed might be
owed compensation, or owed some form of acknowleage that he was harmed. But in
the case of limiting the person’s freedom of speddeems that his right is limited
because if he were to exercise his right, he wbaldausing harm to another person.

Finally, we must turn to the hard question regagdvhy it might be reasonable to

override an innocent person’s right to life to biéreegreat number of people or preserve
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the system of rights for the rest of us. Some daemen think that this kind of reasoning
makes sense. As F.M. Kamm argued, “it would sinfg@ycontradictory for it to be morally
permissible to minimize violations of the consttatself for the sake of showing concern
forit” (Kamm 1992, 384). So, if we are not to kill innotprople, we cannot turn around
and say that it would be OK to kill one innocentgo® in order to save a million other
innocents. This would be contradictory and contiains are to be avoided. This has a
certain moral appeal and because it makes onesastemt rights upholder, it is what we
should strive for in most cases. But there is sbingtstrange about claiming that one will
abide by others rights even though the heavensfatliayf | could steal your laser and

blow up an asteroid heading for the Earth, thesswng myself and everyone else,
doesn’t it seem more reasonable to say that ste@limaybe even killing you if necessary,
Is justified. It sounds crazy not to do it becaifisee don’t then there won't be any more
anything for any of us. This might not mean thatase contradicting ourselves, because
this kind of an emergency situation is one thatrogies our regular concern for rights. The
concern for the constraint has some limitationgphd which we do not contradict
ourselves when we violate it in order to bettesspree it.

In contrast, consequentialists argue that if waalkoviolate the principle in
question, we will make it so that there are furthietations of it later. The appeal of
consequentialism lies “in a form of rationality (&ximizing rationality”) that we employ
ordinarily in many diverse contexts and which imsequentialism is employed in ethics.
The core of maximizing rationality is that givenl@sirable goal and more than one option
to achieve it, it would be irrational to chooseagtion which gave us less of the goal”

(Den Uyl 1991, 47). As argued, under agent-relatalee, we do not have an agent neutral
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way of deciding whether the greater or lesser ansoofviolations are more or less
valuable to any of us. We ought to just abide bits because doing so is a way of making
sure that we are better able to promote our ows.dBgt at some point it does seem
reasonable to say that if all or most of us wered@everely affected by someone unless
we violate his rights, that we would have reasondtate his rights. This is not the claim
that we are doing so because the overall outcomgdiae better if we violate his rights
because the value of our rights outweighs his sigRather, it is just the claim that at some
point when the existence of the system of rightsedes upon violating it, it might be
reasonable for us to do so because we will be ganselves from great harm, especially
by making sure that the system of rights contirtodsnction in order to protect our
futures.

What makes it reasonable to do it is not so mbahwe can somehow calculate
when many rights outweigh a few rights, so thaeitomes permissible to kill the innocent
one to save millions. But it does seem true thabate point a threshold is reached when it
Is permissible to override someone’s rights, evéihi, in order to prevent the deaths of
many others. This threshold arises, | argue, becalithe fact that what is at stake is the
system of rights itself, or humanity itself. We vidbe justified in taking the life of an
innocent if doing so meant that we would be prasgra large number of lives, or even the
system of rights itself.

Some might think that allowing this kind of threfthmeans that rights can be
overridden whenever the rights of others will beved by it. But this kind of situation
must be one of life and death. There have to bea gnany lives on the line—like in

Edmundson’s example, it must be almost the whaagdlon the line, or the possibility
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that the system of rights will break down and ne@ble to serve our needs—so that we are
justified in taking someone’s life. Of course iv8&) the planet means having to kill a
large portion of its people, then the choice tbddlch a large number no longer seems
reasonable. Part of the problem here is that tisare real way to calculate how to make
such a decision. Killing one to save a billion seenore reasonable than killing 300
million to save a billion. Maybe this is due to tiaet that the reason for killing the one is
to save a great number of us and also to preskevgystem of rights. But if you have to
kill 300 million to save a billion, it may no longeeem as reasonable if the system of
rights will not survive the killing of hundreds ofillions. So, for some the system of rights
cannot survive in principle if one must violat@dcasionally in order to preserve it. But
the argument here has been that sometimes the ns&imbist matter. This means that in a
time of great crisis it might be reasonable to ¢l person to save most others. Luckily
we do not seem faced with such choices betweeatinglone person’s rights and saving
the rest of humanity. This means that we have resabide by rights not to kill others,

even though we could gain from it.

8 6.2Conclusion We have seen that rights may not always be cositlesand so we may
need to turn to an adjudicator to settle dispiés.can often rely on possession to see
whose rights take precedence in situation whetdgigre in dispute. A person’s right to

his own bodily protection overrides others’ rigtdadreedom of speech. So, the Nazi's right
to freedom of speech can be override if it thremtbie Communist’s right to be free from
physical harm. The right to continue to be a sedg@ssor trumps other rights, like rights

to free expression. Possession is the moral dgfaslition that we ought to turn to in order
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to settle disputes. But possession may not berilyeconsideration that we look at. As
argued, there may be times when equal shares péferred moral default because it
recognizes the fact that everyone has arrived @s¢bne at the same time—and so
everyone deserves an equal share of the item puitgisBut in most cases first possession
will be the moral default because it is the rectignithat everyone does not arrive on the
scene at the same time. So, when trying to resbsmites over rights, arbitrators ought to
solve disputes so that recognition is given td fisssession as much as is possible.

We have also seen that rights may have threshelgisnd which they do not hold.
But this is not to say that under most everydaguritstances rights do not hold. Rights are
principles that ought to hold under normal circuanses because they are principles that
protect us against others. They are not princiglaswe would want to do without, nor are
they principles we can break when it suits us tealdSo it seems reasonable to say that
when we have a situation where we could do bettenerriding someone’s rights, we
only ought to do so if it's an emergency situatioging agent-relative value we cannot
perform a calculation to find out whether harmimg@gent can be outweighed by the
harm that that could prevent to five other agdtkis is true at the level of 1 vs. 5 then
it's true at the level of 1 vs. 1 billion. But tifect that so many of us will be affected by a
catastrophic event gives us reason to act. Themealy we can violate rights in an
extreme emergency is mainly to keep the systengbfs intact—that is, so that there will
be fewer future violations of people’s rights amadesy. This is not to say that we are
justified and do not violate someone’s right whentake action in such an emergency; but
it is to recognize that we might have to make gitrahoice to save the majority of our

lives when it’s all or nothing.

170



Chapter Seven:

Conclusion.

87.0 Introduction.
§7.1 Rights Issues.
§7.2 Conclusion.

87.0Introduction Rights were derived from the idea that agentshaive agent-relative
reasons to want their prerogatives protected. Agerit be willing to concede others’
rights to promote their own good if doing so wilba them to promote their own good as
much as possible. We saw that the kind of righds would be acceptable would be ones
that allow for the greatest amount of freedom gmssin the following chapter | will
examine various problems and implications thatcaffieeories of right such as whether
children have rights and what sort of state théotk of rights would imply. | do not claim
to offer a complete solution to problems, nor tibyfapell out implications, but only to

point out a way it could be done. In the final g&tt will sum up the argument for rights.

87.1Rights Issue®ne question that arises within the context oftagitesented in this

thesis is what sort of polity would these rightpgort? The clear answer is a liberal
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polity.*® But not ‘liberal’ in its common usage, as someah® stands as a foil to
‘conservatives’, but liberal in its more philosopdli sense—"“namely that political power is
not something due anyone by natural right, thagm@ss is possible, that the individual is
the basic social unit, that people should havdréeiom to pursue their own conceptions
of the good life, and that the state should betéthto protecting people in their pursuit of
their good life” (Den Uyl and Rasmussen 1997, 1MY)st mainstream political parties
would support the above ideals reflecting the ingomee of individuals to some degree, so
it is debatable whether we are all philosophidaddals now. The rights and agent-centered
values advocated here would be suitable to a liltleearist—at least it gives us something
extensionally equivalent to a liberal regirfe.

Furthermore, it might make the argument that libexgimes cannot be made
coherent because they rely on what they deny waele Some have made the claim that
liberalism is a theory that is ultimately incohdrbecause in arguing for the idea that
liberalism is the best form of life, it must deny acceptance of pluralism: “...if liberalism
is to avoid the charge of vacuity, it must be cotbtedito holding that in cases of conflict
the particular values liberals favor do take jushife precedence over other values. How,
then, could liberalism and pluralism be compatiblgzkes 1993, 199). While | cannot
give a definitive answer here, the short answerldveaem to be that if the theory of rights
that | have defended here is one that liberals dvaatept because they are based at bottom

on a norm that is central to liberalism, and thégats constitute a way of solving disputes

%It would be interesting to also assess actual gorents in terms of how well they reflect the systaf
rights set out here. A continuum of adherence cbaldreated with the United States at the bettéraad
regimes like China and North Korea at the end wiictudes violators of rights.

31 Even were we to enter an era that meant the endaotity in which we could produce goods in aburdan
in a Star Trek manner, we would still need thetdghat protected our favoured goods and our ghdido
with them what we wished.
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of plural values, then these rights show that Ahem and pluralism are compatible.
Liberals would need to argue that the system ditsigs extensionally equivalent with a
system that liberals would advocate based upon pineferred values; but to say this is not
necessarily to say that liberals need to advocagetain set of values that take precedence
over the good lives of others because the centitabvis something that underlies all of our
good lives (cf. Den Uyl & Rasmussen 1997).

This theory of rights could be able to help to expwhy universal human rights
are open to all peoples, and are not just the adgodf the West. The idea that rights are
principles that all ought to accept has been qomstl by those who see themselves as
having different values. So the foreign ministeSaigapore claimed that “universal
recognition of the ideal of human rights can bentfat if universalism is used to deny or
mask the reality of diversity” (in Sen 1999, 38utBissuming that this is a real worry, and
not a means of diverting attention from the lackvdf to implement rights that could
diminish state power, we can relieve the forceuzhscriticism by point out that the theory
of rights rests upon a theory of value that takés consideration many generic human
goods; and that these goods are not Western- anAsiative but good for any human
persons. Since rights are derived from recognibiotinese basic values, we can assert that
the claim that these rights mask ‘diversity’ is troie. These rights take into account much
more diversity than most other regimes. Yet, thieges do not allow for certain ways of
life to flourish—such as those regimes that wouldidish rights in favour of some form
of paternalism, like the idea that China likesttoilaute to its citizens, that “individuals
must put the state’s rights before their own” (8n2.999, ibid.). But in ruling out certain

forms of life—like the paternalist one—it actualhcreases diversity. So, this theory
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increases the potential for diverse forms of lifdlourish and does not have the opposite
effect of diminishing diversity.

We might wonder what we are to make of our gengghts to freedom—to
speech, to worship, to happiness, etc. Can we agemeral constitutional statement of
such rights under a specificationist theory ofrokaights? It seems that we can accept such
general, almost liberty/privilege rights if theyedrelpful in expressing how our domains
are used by us. But rights to freedom of speechitoagoe recognized for what they are—
the rights of adults to freely trade informatiorthweach other that do not impose positive
duties to make sure that people are provided wignces to speak freely. So it is useful to
express a right everyone has to free speech, deegh in practice this right needs to be
specified in terms of who controls the domain wheeespeech will be expressed. If
expressing one’s views requires using another’'sspaper, then it will be up to the
newspaper’'s owner to decide what views are expildadas paper. But if the views are to
be expressed in a publicly owned forum, then magwee criteria like equal shares ought
to be adopted in order that the forum can bestranoadate the greatest number of its
members’ views. But if a right to free speech fslmspecified, as a general right to free
speech, then we might think that we have a libegiyt to freedom of speech which trumps
someone else’s property right, so that when | i@eixpress myself someone else must
give me a platform to do it—either a building te@ia speech or means of conveyance,
like a newspaper.

Regarding religious freedom, it would seem thaséheeedoms fall under the
specification of domains too. If a mosque has dityctall to prayers blasted across the

local neighborhood then those who are affectechisysound may have cause to have it
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stopped. This might be said to be an interferentie neligious freedom because it does not
allow people to exercise their ability to carry thuir religion’s dictates. But the rights in
guestion are not ones regarding religious freedomsch as they are about specified
domains and who has the freedom to limit othert®as when these domains conflict. If
there were some vague right to religious freedden it might be that people have the

duty to put up with this sound in order to respbet right. The theory of rights solves such
disputes by appealing to domains that arise frogh fiossession that each agent has control
over. So, the mosque would be able to broadcasalts no one found it interfered with
them, it did not interfere with anyone, or peoplera&rreasonably compensated for any
interference.

Yet, one might object that the appeal to domairsses the point of such criticisms
because religious adherent is being made to csrhdtions not on the basis of some
impartial domain of rights, but because of the safitsve basis of rights that prejudices it
towards a certain kind of good life—one that valtheslife of tolerance over the life of
religious virtue. Peter Byrne argues that theaoidtberal rights seem to be impatrtial
among different conceptions of the worthwhile lifiet that in order to solve disputes they
appeal to substantive ideas of the good (Byrne 192%). In order to say that we need to
respect persons is to appeal to some substantiienrad what respect for persons requires.

He claims:

The critic can surely argue whether this is thatrigay to measure respect for

persons, or whether the assertion of the valuibertl to pursue an individual

preference is correct, cannot be made true byitiehnWe can imagine moral
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outlooks which have different ideas of respectgersons and which do not place
such a high value on liberty as conceived by tlyh{s-theorist]. Consider the strict
sabbatarian who argues that disrespect for the'd. @aly is so serious a harm for
individuals and society that all should be obligedefrain from work and public
pleasure on a Sunday. This person values pers@usfar as they are prospective
candidates for salvation. Securing their libertyatd as they please is of
comparatively little value if that liberty is exé&ed in ways that are detrimental to

their basic good, as he sees it (Byrne 1999, 95).

Firstly, the problem with such an assertion is thate are constraints on what can count as
a good life. We should not think that because \&hre agent-relative that there are not
objective constraints on what can count as gooil clsar that being a strict sabbatarian
subsumable under the various things that can hetitdo be good? The answer from the
naturalistic position of ethics is no, not unlestlg a strict sabbatarian is something that is
really a way of exercising some naturalized valueidue. But even if the sabbatarian is
misguided or if he is pursuing a genuine valueh&ethe right to do so as long as he
respects other’s rights. But it seems that as ssosie have admitted this we are also
saying that he has the right because of some higtiee (personal liberty) that the rights
theorist holds that makes his actions right. Whgsdespect for persons rest upon such a
conception of liberty, rather than some other véikeerespect for the sabbath?

The answer to this question requires that we s@evaluing rights is not the same
as valuing what they protect. They may protectlinarty or our ability to pursue our own

good, but rights themselves are not valued as We\aur liberty or good lives. Rights are
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not based on some general value of liberty or fsgethat trumps other values, but are
based on the idea that there is some feature conwradhof our good lives that we all
must (implicitly) value. So if domains are basedfiost possession, when we say that the
agent is not allowed to force others not to worklo Sabbath, we are not putting one
form of the good over another. The reason is theafarm of the good we are protecting is
one that all agents need to have in order to ligea life. Of course this requires
accepting a naturalistic account of value, butdoeat supernaturalistic accounts of what is
good, where the good does not supervene upon satahproperties, would allow for
values that could never be interpersonally undedsthle (cf. Wielenberg 2005). So the
acceptance of rights does not necessarily implyttieareason for abiding by them is that
the general value of liberty that trumps other ealu

The scope of the thesis is limited to showing hasystem of negative rights can be
derived from value pluralism. It might be objectidt this too quickly excludes a theory of
positive rights; hence the thesis is too ideold@jigaotivated because it seeks to justify a
certain view of the good—namely, market orienteapprty rights. But the logic of rights
is such that if there are any rights that we begth they will be negative in nature. Only
on the basis of negative rights can one justifyitpasrights. But this view has been
challenged by Henry Shue (1996), who argues thgdithes rights require the existence of
positive duties (and rights) in order for them ®iimplemented. Positive rights are ones
that hold that duty bearers have a positive dutsatds the rights holder. Shue’s argument
is that a right provides for the actual enjoymdrdame good—typically a basic right to
security, subsistence, and certain other libe(tdmie 1996, 19). The right to physical

security underlies the right to free assembly sihogust obtain in order for the less basic
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right to assembly to obtain. But Shue claims thatarforebearance is never sufficient to
make sure that basic rights obtain; in order toerske that the right obtains, we need to
make sure that social structures are in place teraare that positive duties are carried out
so that agents can will have actually enjoymerthefobject of their rights. And these
social structures are positive duties that falbtrers to make sure that social structures
exist.

The response to this objection is to ask whethsich&ghts must entail positive
duties as a logical necessity, or whether they enlhgil positive duties because such
assistance is based upon a substantive theorgtufg@ As Cohen argues, it is not true that
we need to have a right to subsistence in ordenfoy the right to free assembly (Cohen
2004, 266). A subsistence right includes rightsegrovided with all those things one
needs to have a reasonable healthy life (Shuerdg)reason why one could not enjoy any
other rights without the right to subsistence & ttne could not be secure in his right not
to be tortured (to physical security) without oth&rst making sure that he could subsist—
say by other’s having the duty to make sure thdtdsefood in order to subsist and thereby
have the chance to free assembly. But this doesaah that the agent could not enjoy his
right not to be tortured because even if the aganhot acquire food he can still enjoy his
right not to be tortured (Cohen 2004, 267). Whaeauired for him to enjoy his freedom
from torture are rights against being tortured—umtlials forebear torturing him,
individuals protect him from being tortured, andiinduals assist him when he is tortured
(Cohen 2004, 268). If these considerations hold thvee enjoys the right not to be tortured
even though there is no right and correspondingipesiuty to provide him with food for

subsistence. Shue might object that one cannotéaight simply to physical security
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because such security “is not normally a demanglgito be left alone, but a demand to

be protected against harm. It is a demand for ipesdiction...for social guarantees against
at least the standard threats” (Shue 1996, 38-Be€£@004, 269). But the reason why Shue
says that this must be so is that a right-to-béegted against assault is something that any
reasonable person would demand from society. ¥stjs only to say that people would
demand it as reasonable, not that it is a demar macessary by the structure of basic
rights itself. Basic rights need not include wittirir specification that their purpose is to
make sure that people are able to enjoy certaidgyaw a certain good life. Negative rights
that do not include this idea that the job of rigistto make sure that people are able to
enjoy a good life of a certain sort do not entasifive duties on others to make sure those
goods obtain.

It might be thought that this claim is not suffiti¢o rebut Shue’s idea that in order
to have a right we need to be able to enjoy thet.rig it not true that in order to have the
right to be free from torture or abuse we needetaltle to enjoy this right? | think at
bottom that the idea that in order to enjoy thétrigpnflates having the rights as something
that other’s must respect with the actual enforegroéthe right by some third party. It
only needs to be true, normatively speaking, tinatlzas a right if the argument can be
made out that you do have this kind of moral righthers then have the duty to refrain
from violating it. If they do not refrain from viating the right, then it is factually true that
you lack the right, but this is not to say that yoarally lack the right. The duty not to
violate your right is one that the person who @ating your right has, not a duty some
other party has to make sure that your right isvimited. If it is a negative right, then the

only way that others would have a duty to proteetmake sure you can enjoy it—is if you
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have some prior agreement that imposes a dutyesn th enforce it. It is true that in
modern societies the government has said thasialgositive duty to protect negative
rights, so it makes sure that people can enjoy tiegjative rights by enforcement. But this
does not prove that others have positive dutiesake sure negative rights can be
enjoyed—all it shows it that that is what is hagpgnlf the government did not promise
this, we would still have enforceable negative eésiagainst others not to violate negative
rights. Negative rights and the duties they eratial prior to agreement to enforce them—it
is only because people violate them that we neéddaa way to enforce them.

The theory of rights is meant to help show where person’s life begins and
another’s ends. Regimes that do not recognizesigypically do not and cannot recognize
the importance of this distinction. In China fostance, people who are practitioners of
certain religions are sent to re-education campso,Ahe Internet is censored by the
government because if “it's not supposed to be,dben it's not supposed to be seen”
(Thompson 2006, 69; cf. Dann and Haddow 2007). Ewers in a person’s best interest
that he should not belong to such a religion, at tie should not really spend his time
online looking at political websites (or porn), weuld need a stronger argument for
paternalism than simply claiming that he shoulddseed to do what is in his best interest.
Of course the reason why we think we need a streergeiment is that people have rights
that protect them against paternalist interferenBasby basing rights on a norm of justice
we need to be careful we are not allowing for patksm to enter the system, thereby
muddying the distinction between our good and &hdustice tells us why we ought to
abide by other’s rights in terms of being a justspa who recognizes the moral

separateness of others; but in doing so it doetelats tomakeothers better off because it
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is our duty to look after others in order to maken better people. Justifying rights in the
context of pluralist values requires that we besgam to making sure that the feature that
justifies them does not rule out other good tydds/es. Recognizing first possession as a
form of being just is about allowing others the ickdo create and implement lives of their
own. Rights become a domain of their own that deatas a line that other persons,
groups, and organizations cannot cross withouagest's consent. To cross such a
boundary without the agent’s consent is potenti@lizarm that person in a way that
cannot be repaired by simple value substitution—p$giving something in return to try

to replace that which has been taken. And so, otisigeother’s rights is a way of
recognizing the fact that there are some thingsavedo to others that cannot be made

right by offering them something in return.

§7.2ConclusionThe purpose of this thesis was to show how a thebright could be
reconciled with the plural values we find in therlddoday. In the ‘real’ world we do not
find that everyone creates a life based on thegoatzal imperative, nor do they sum up the
utilities and disutilities of actions before actiRart of the reason for this is that people do
not have a way of making comparisons between goad and someone else’s in order to
make such utility calculations; and nor do they emakes for themselves that based on
reasons conforming to pure practical reason. Pa@ilee things based upon how these
things further their lives. Yet, while this is pectly reasonable to do, it seems to make the
goal of a theory of rights harder to attain becaiggs seems to require a way of judging
when someone’s good should be subjugated to arethehich is the goal of most

theories of ethics that create a hierarchy of gaodsder to solve disputes. Since rights are
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a way of showing whose good is to take precedeweeanother’s in conflict situations,
reconciling rights with plural values will requitieat we show how values exist and are
plural, what a theory of rights requires and wloat ef arguments can meet these
requirements, and finally, how rights are coher&hts thesis has attempted to answer
these questions.

Chapter Two attempted to explain how values exidtwahy it is reasonable to
think that agents’ most pressing concern is tdhirrtheir own interests. We saw how
values are best thought of as agent-relative becstuswing how values are related to
agents better explains their existence as thirgfsatfe valuabléor agents. Agent-relative
value also has the implication that reasons faniagl something will be transmissible only
for those who also share the same value. So, bhhave the goal of protecting the
environment will | also have the reason to help frather your end of protecting the
environment. This means there are no agent-nerdhaés that transmit their desirability or
reasonableness to all no matter what ends you mightinstead to pursue. From this
Chapter we derived the first and second thesesagtipal reason—respectively, that one
has reason to pursue one’s own good, but not the saasons to help another person
pursue his own good.

Chapter Three showed how this theory of value @a form of value pluralism
when we think of plurality as consisting in theadéat some things may not be valuable
for everyone in the same degree. This Chapter showspluralism need not be thought to
consist of agent-neutral values, like John Graylaathh Berlin hold. But also how the
agent-relative theory of pluralism is simpler besmit makes plurality dependent upon the

fact that there are as many plural values as #rerpersons who can be related to values in
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different degrees. This position does not imply ahoelativism because it holds that not
everything can be of value to persons because goous must be had by persons in some
degree, but can be had in many degrees.

Chapter Four examined arguments used to justifistes of rights. We noted that
rights can be based upon the view that they abeoéfit to the recipient of the correlative
duties or the well being of the agent who must altig the duties. We examined the
strengths and weaknesses of these views and foand tull explanation of rights requires
that harm to the rights holder be explained in teahharm that is done to him qua rights
holder, and not the harm done to the person whatis-bound to abide by his rights; but
also we found that in order to explain why anyonghes to have rights, rights must be tied
to how well they protect his well-being. Since teasons why | want my rights protected
and the reasons why | might have to abide by ansthghts diverge, this set up the
problem that rights might seem to require two safgasources of moral obligation, so that
one would need a source of moral obligation toyfattcount for rights that is unavailable
under the first thesis of practical reason.

Chapter Five attempts to show that we need notpaectheory like Eric Mack’s
that gives us two separate reasons for wantindgsidat protect our good and also having
reasons for treating others as moral ends in thieesé/Ne saw that we will want rights for
ourselves because those rights further our own .géiost possession is posited as the
feature that seems to underlie all good lives beeavithout it no one could live a good
life. But even though our need for justice is agefative, it is not true that the
requirements for being just are made agent-relaBeeg just requires abiding by rules

such as first come, first served and finders kespeat equal shares, because these
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principles better reflect the fact that we areftist to possess ourselves. Because we are
beings who are the first possessors of ourselvethivk that it is just that others recognize
this fact by abiding by rights that make it off ltsmfor them to utilize our bodies and
resources without our consent. We also saw thatetieon why we will concede others
their rights they ours is that doing so will be danive to each of our well being. It might
be true that we could do better sometimes by viajagomeone’s rights, but there are two
reasons for not making this a general principlgw@ cannot always know that we will be
able to get away with violating rights, so the hadicy is to abide by rights; and (2) we
saw that we need to develop a system of socialresrizent whereby it pays us to say
something when someone’s rights have been violdeding rights violations have a
social cost in terms of open disapprobation makew®re likely that people will abide by
rights. The basic rights that we will have are t&gto property in ourselves and in things
we have acquired, which means the right to takeitecourses of action to control
ourselves and acquire things.

Chapter Six discussed the compossibility of rigBiace rights are rights to control
ourselves and our property, we need to see ifyses of rights forms a coherent system,
or if rights will very often give rise to actionisat bring us into conflict. This means
making sure that our domains over ourselves danjpistly conflict with each other.
Because in order to see if rights conflict we wonded to know all the possible ways that
we could interact with each other, it might be plaissthat our rights could give rise to
actions that conflict. | think that because ouhtgyoften just ask others to refrain from
doing something to us, they do not lead to as ncoctflict as a theory that told others to

actively do things to us. But if there is a cortfliee ought to appeal to first come first
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served and first possession to try to show whagegitake precedence. In most cases, we
should be able to reduce the problem back to encdiout possession, and thereby show
who had the right to possess the thing or takedttien in question. Maybe in some cases
we would find that no one deserved to possess $mmgefirst because he and others
happened upon it at the same time. In this casal styares would be the moral default
position and everyone should get an equal share.

The present Chapter, Seven, attempted to sum wgrgienents for rights and also
to show what sort of implications the theory hadlilmeralism and positive rights.

Of course, rights do not give us some answer t@tfestion ‘what is right?’ Often
what matters most to the living of our lives is whe find good, not right. But we might
wonder in the last analysis are rights just anotvegy of sayingvhat isright? We each
need our first possession protected, sogbisd or rightthat it is protected? These
assertions sound like ways of trying to infer rggfrom what is right. Yet, if this thesis has
been correct we need not hold that rights are tiréerived from any particular form of
the good life. Rights can be held at arm’s lengbimfthe good by making sure that the
basis for rights is general. But we must also theefact that rights-talk is talk about the
good to some degree. While it is true that my righdmoke need not be derived from
some claim that smoking is the right thing for raelo, it still makes sense to say that it is
right that | have a right to smoke. The rightnesssists in the fact that it is good for agents
to have their ability to live their lives protecterights then do tell us something about
what is good. But this does not mean that rightaatdhave a different function from
statements about what is good. As | have trieddae rights are not principles about how

one should live one’s life. They do not tell usedtty what is really good for us to have.
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They perform the needed function of setting bouieddor how agents can promote their
good lives in a social setting.

This thesis has attempted to show how personsphutial values could come to
find the same system of rights reasonable. Inattempt it has also touched upon several
problems regarding the nature of rights—the neezkfidain how harm to a rights holder is
explicable in terms of harm to him, not the dutydse, and the distinction between ‘right’
as a noun and its adjectival form. | think thattéeonciliation of a theory of rights with
value pluralism tells us much about the functiomigiits because it forces the theorist to
take the existence of other forms of good life@esly and not simply claim that all forms
of the good life can be ordered according to samad &nd of his choosing. If globalization
and the immigration that results from a smallerld/gontinue, we will need to be able to
answer criticisms from other parts of the world vdwonot accept ‘Western’ values and
think that rights are mere ideology. The meta-ndiveaanswer to the question of how
persons with quite different backgrounds can lagether and have reason to respect other

forms of life they disagree with is a necessary pathat answer.
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