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ABSTRACT

This study is a detglled examination of themiﬂgtitution of
betrothal -in the early rabbinical literature. The primary
sources for the study include the Mishnah, the Tosefta. and
the Babylonian Talmud. Part One of the thesis examines the
procedural elements of betrothal: how a valid betrothal is
contracted; the relative powers in that process of the
three primary participante (the woman, her father and the
man  doing the betrothing): the signifi’cance of the
betrothal; invalidating and terminating the betrothal.
Part Two examines the’ rights and obligations which are
assoclated with the betrothal period, especially in regard
to the woman. The 1ssues include: the levirate obligation;

“adultery: vows: the right to eat the priestly Heave-

offering; - and. the marriage contract. The primary aim of
the study  1is to determine the status and rights of the
woman who' is Dbetrothed and to assess the relative
authority of the institution of betrothal.
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- human need for intimacy and companionship. But more than

INTRODUCTION

e

The institution —of —fmarriage has always played &

centra¥ anqtgiggig;canxr?ole’iﬁ“fﬁéﬁiife’of Judaism. From

— )

e

"7 the earliest period in the history of the Hebrew people,

marriage acted as a binding force betwedn families as

s well ag 1ndividuals.  The marital relationship was

nders%obd”t‘o‘"p?&ﬁi'aé’t?ﬁ: primary means for satisfying'tl}e

this, the»~1nst1tqfion of marriage supplied the legal

setting in which ﬁrocréation could occur. The need for a

’

mén to have children, especially sons, who would bear his

. name and inherit hié property was compelling. Likewilse,

the greatest honour for a woman was to  marry’ and bear

®

children for her husband. . One cannot adequately

understand the nature of the Jewish marital - ifistitution

-3
wlthout an appreciation of the deep-geated desire to

produce an heir and the priérity given to the issue of
succession. '

These motives for marriage are, of |course, not
- |
peculiar to the Jewish people. Nevertheless,y~each and

.

every culture, including Judaism, develops its own
qarticular traditions and regulations governing the form
And’ focus of its marital institution.  Like many other
cultures, ,ghe Israelite-Jewigh tradition recognized two

[

stages in the act of marriage: betrothal {erugin) and

\_::_3

_ nuptlials (nissu?in). Thege two gtages are evident in the

Hebrew Bible (Tanakh) and are found again in the later

1

—

R



: v
rabbinical literature. "Much of the modern study of Jewisw‘
. 1 o ;

———— o ‘marriage deals with the theoretical (i.e. Biblical) basis
of marriage, the nature of the husband-wife relationship,

role divisions and the process whereby the marital union

-

is dissolved: Relatively little scholarly research has -~ <

... - foecussed oh betrothal which, in the raﬁbin{cal literatﬁre.

«

is regarded as a 51st1nét ‘legaL ipstitution which
conferred upon the betrothed couple a peculiar " status
relétive" to each other aﬂd to soclety gegerally.M The’
state of petrothal wassglso ;ttended by certain rights, -

obligations and privileges. In paerticular, betrothal

&

, A 3
affected the rights and status of the woman, even though. -

.o 4 I
to a considerable extent she was a passive pérticipanr in.
(, the entire proceés. Throughout the rabbinical litergturé
are recofded the debates and discussions by the early

Rabbis who attempted to delineate ,the peculiar legal

* position of the arusah, the betr?thed woman,

The . term 'rabbinical 1literature' refers to the

. X ‘
primary legal texts which provide the -laws, instructions

'

s

E and regulations which are to govern and guide. the ‘Jewish”‘
cémmunity. The earliest of these texts is the Mishnah
g'répetitions') which is a Brief. succinet codification of
the most significant rulings up %o a?out 200 C.E., - Soon. 1.}

‘after the Mishnah was created, a collection of adﬁitional |

dicne,
rulinge was prepared in order to present those viewpoints

which were partially or totally neglected by the*Mishnah.

* b

"This second document was the Tosefta ('add%tions'} and

.

' 2
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wag, lil;é " the VMi‘shn“:a‘h _ prepared by; the Sages
Paleatine; Soon after 1ts completion. the Mﬁshnah and to Q,?
ad“lesqer extent< the Toaeftq,z became. the source of N .
ponsiderable~ scholarly ‘debate bbth in Paleétiﬁe and- .
Babylon, thé, two major centres of Judaism in tbe e;rly S |
Eventua11y~tnese—dise&sslensﬂ;gnd,l IR

foééntufiesAof this “era,

the rulings which they prompted were written down 1n the

form of gemara (commentary) on the Mishnah.rw Tozether the
the principle Jew1sh
. one 1n Palestine

Mishnah and zemara form the Talmud.
elaborate and

Two Talmuds were crested

legal te t.
(mid-fourth century) and the more extensive.

%‘: detailed Babylonian Talmud which has been by far the more
influential of the two and which forms the basis of the
The major redaction on the Babylonian

current study.
Talmud was completed around 500 C.E.
(accepted rulingse) presented 1in these

" The halakot

three documents represent the teachings of important Sages
In qggard to the

covering a peﬁiod of some 600 years.
issue of marriage, the earliest ruliné of significant
conéequence ‘was that made by Simeon b. 'Shetaﬁ (e. 100

(brl&-—price: gsee

concerning the mohar
act and the completion of the major work on

Chapter

B.C.E.)

One). ° This
the Babylonian Talmud form the temporal boundaries of the
¢. 100 B.C.E. to‘500 C.E.). However,
' A time

current study (i.e.
other significant and relevant® rulings outside this

frame will also be noted.
The Talmud devotes ancentire divigion to the issue of

i"n .
. >
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* (Betrothal).

" aspects of ﬂarriage.~

A~
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women and from the topics which it chooses to discuss' it

is evident .that the primary concern of the Sages in

regards to women was marriage - its - formation, course and

‘termination thrp@gh either.divorce or death. Of the seven

tractates which-make up the Sefer Nashim (Order of Women),

six have something significant to say regarding betrothal.

‘Thegei;ncluggg_Yépémof (Sibteré-in-law),yKetubot (Marriage

T——

Nédarin(

—

Contracts), {Véﬁé)i“waoxggr' (the Suspected

Adulteress).

It is clear from this list of titles that

" the Talmud's concern regarding\women encompassed various

According to the rabbinical way of

thinking and perceiving the world,” & woman acquired, her

self- and social-identity from her married state, from her

relationship to her  husband- and her childrenf u_‘The
institution of betrothal was significant partly because it
initiated the woman's yidentity as a 'wife' and partly

because the nature of the relationships between the woman

and her "~ father, and the woman and ﬁer arug (betrothed

< © . .

husband) were 1in a stage of transition and, therefore,
disruptive. The Sages endeavoured to

potentially
formulate c¢lear, preciée ruies in order‘ to make the

woman's transition into marriage orderly, reliagle and_

smooth. It is with tﬁése rules, and their - implications
" for the woman, that this study‘is concerned.
) ( _
e
. ‘ a- ) _

Gittin (Writs "6f Divorce), and Kiddushin ~

- L
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Chapter One: THE PROCEDURE FOR EFFECTANG KIDDUSHIN
- =

- As Ja legal institution, erusin was enveloped in a

7~ .

@ complex’ weave of rules and regulations .which govérned the
pré%'ess whereby a wonlian became bound to a man. 'I‘l:e rules

* specified “tir;e proper procedure which had to be followed in 2 4 -
" order to effect a valld betrothal.  They also defined the
relative powers exercised by each of the participants 1n
the process, 1ncluding the woman, . her father and the man
who de‘sir’gd to take her in kiddushin. The literature,
oweaver, 15'3 not satisfied with a mere explanation of how a
betrothal was to be effected. .Indeed, the primary concern _.. .
of the Sagés was to identify the ways in which & betrothal
could be impaired and invalidated, their intent being to

<

prevent the individuals involved from becoming entangled

5

in an illegal or doubtful relationship: } o

Tﬁe Rabbis d1insisted that the betrothal process be»

initiated by shiddukin, preliminary nezot.‘:%gtions . betweeg

the man and the father of the woman whom he has chosen to

) mardy. The most significant elem:);ts of the negotiations
included the conteht and value of the dowry to be given by ¢

" the woman's father as‘well as the 'additional mohar', tné

mohey and goods which the man pledged :to giv‘e to the woman

. 4"" over and above the minimum 'statutory mohar' required of
him by. law.1 The yprelirﬁinary negotiations gave all the .

participants ar® opportuni}:y to express thelr interest and

willingness to consent to “"the betrothal:arrangenents and.

°
u N j

' . " -



consequently, made tpe entire .betrothal process less
confuging. -Indeed. phiddukin Lwere~,regarded &s~ hayinz
legal implications. For instance, 1f a ketannah (minor
female), who had no legal powers to act on he; own behalf,
éécepted betrothal without her fétherfs knowledge, the
betrothal was JQQged to be valid on the assumption that i
preliminary negotiations had been conducted with the
father who indicated his consent at that time.? "The later

Amoraim (commentators on the Mishhnah) became - quite

insistant that preliminary talks “be conducted, - declaring

Y

that 1f a man attempted to betroth a woman without

-ghiddukin, he was to be flogged.

Having begun the betrpfhalr process, - the tractate

Kiddughin enumerates three. methode whereby the marf™ could

actually contract the betrothal: "A woman is acquired by
three means...,.by money, by ‘deed, and by sexual
intercourse".? The usual, and most widely accepted method

of betrothal was for‘the man to, give the woman some noney

'or some objeect which had monetary wvalue. There was séme

dispute between Beth Shammai‘and~8eth Hillel as to the

mintmum amount of money which could legally effect

‘gidduehin. Beth Shammai, the more conservative school,

specified a “denar or something worth a denar.” They

taught that for a woman to bé betrothed with something

aworth 1es§ thane a dendrvw&s derogatory to her. gtatus.

They felt that some effort and sacrifice ought to be-

-involved in the acquisition of,é wife, that she ought not

¥ < W
v
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to be yiewed or treated as hefker, 1.e. as property which
had no"owner and which was readily and easily acquired by
anyc_me.6 ‘
about herself and will not become betrothed with less than
a  denar".’  Resh Lakish refutes this statement in. his
;lassic pronouncement: "It is better to dwell in grief
with & 1load than to dwell in widowhood". 8 The point of
this statement is that a woman prefgrs an unhappy marri%ge
to a happy single life Y and is, therefore, willing to
have even  a very l}ttle.lO For a woman to be in an
unmarried“séate”was tantamount to social disgrace, since-a
woman aéquiredAher social status and ldentity from the man

to whom she was married. The woman's identification as a

'&ifé' began, not with nigegu’in, but with ‘her betrothal

which established a lYegally binding kinyan (acquieition)

between the man and woman. Aéd!%dingly. it was desirable,
from the woman's point of view, to maké the act of

betio@hal' as easy as possible. - 1t was for this reason

_that, Beth Hillel stipulated that only a perutah, the

smallest coinage 1in circulation, or something worth  a

11

perutah was nedezsary to effect erusin. The Sages were

‘quite emphatic that something of value be given as a token

of betrothal.  Consealently, anything worth less that a

perutah wag not able to effect a-valid kiddushin.1l? Nor
could  the woman forego the money of gidnuspin.la " While

the'_value of the token need not be great, the need for

, sOme money or object to bé given to the woman wés a strong

According to R. Zena: "A woman is particular



and necessary obligation upon the man. He could even give
a token which had been acquired through vobbery or

vlolence.lu

Further, 1t was necesﬁfry that the token be
of some immediate value to the woman. @ Conseguently, the
man _could not betroth the woman with a debt which she owed
to him. Money previously lent was considered to to have
passed into her possession before the time of*>betrothal
and did not qualify as a token of giddushin.15 Like~
wise, a man coulg not betroth a woman with a pledge which
must be returne& and wag not, therefore, of immediate
benefit ‘co'her.l6 Thg literature also specifies a number
of articles which could not be used to eféect kiddushin
since these were not aétually the possession of the man
and, therefoﬁe. could not be used by him for personal
’ purposes.17 For exanmple, ai&giest ¢ould not use holQ food
which belonged, mot to himeelf, but to God.l®

It was not necessary that the money or token of
kiddushin pase directly from the man who bétrothsvto the
woman who 1s betrothed. For instance, & man might say:
"Take this maneh and be betrothed to So-and-So" and she 1s
petrothed. 1Y - Or, should‘the woman say to a man:A "Give a
maneh to-So-and-So and I shall become petrothed to you",
she 1s betrothed, even though she herself derives no

direct bengfit -from the money.20 The woman presumably was

able to fdrego the benefit she derived from the token of
kiddughin glthough she could not forego the token itself.

Seripthre grants "the authority to”‘efﬂect eruelin



exclusively -to the man when 1t states: 'when a mah
takes".21 Conseqqgntly; it was necessary<that the man
give the money or token of betrothal to the woman and not
vice versa,22 The only exception which the Sages made to
this rule was in the case of an eminent man. If a woman

declared to a man of prominhence: "Here is a maneh and I

will be betrothed toAyou“23. and he accepted it saying{

"Be betrothed to me therewith"?!, she 1s petrothed.25 The

Sages permitted this case on the argument that “"in return

for the pleasure she derives from his accepting a gift

from her she completely cedes herse_lf".20 The woman's

pleasure was deemed to be eduiva;ent to financlal benefit.

The money ™ or object which was given in the 'act of
kiddushin was nothing more than a {égen, a symbolic
gesture of acquisition. .The practice of giving a token
was 1ntr0duéed around -the first century B.C.E. Prior _to
this time, betrothal could on%y be contracted when the égn
prgsented the mohar to the woman'eg father. puring the
early Tanakh period, mohar was not neceesarily money. for
instance, David obtained 100 Phillistine foreskins which he
presented to King Saul in order to receive his daughtef
Michal as his wife.27. caleb promisged his daughter to the

24

man who captured the c¢ity of ﬁirjath-Sephar. -, Jacob

laboured for Laban in order to obtain Rachel.Z? The only

Tanakh reference to a mohar which involved money 1s found

in the Pentateuch which prefers to the ‘'mohap of

virgins'.so the sum” of money which the seducer of 'a virgin

10

©



(befhulah, & ypoung woman of marriageable age) was obliged

to pay to the woman's father. This fine equalled
amount which the féfher would otherwisé have\received
his daughter 1f Qe had merried her as a virgin.

'‘mohar of virgins' wesg, then, & compensation to

seduced woman's father for her loss of virginity.

the

far

-The

the

It

would appear that the mohar payment became standardized at

¢

50 shekels, the penalty which had to be paid in cases of

rape.31 during the late monarchical pericd (7th century

B.C.E.). A refergnce to the mohar 600 yesars later in the

" very early rabbinical era indicates thet men were having

¢

difficulty making the payment and, consequently, were.

growing old before they were able to contract a marriage.

By this +time the ketubah (marriage contract) was '’

an

established part of Jewish marriages. Using the ketubsh,

the Sage, Simeon b. Shetah, instituted the praetice

‘pla¢ing .a lien on the prgperty of the husbénd as é pledge

‘that the woman would recelve the mohar payment in

of

the

s - ¢
event that she was widowed or divorced.32 What this meant

was that the traditional mohar payment, which had been the

A
decisive element in making the betrothal legal

and

binding, was no longer required as a physicél‘ actuality.

The actual transfer of the mohar from the man to‘ the

woman, or her father, was no 1onger-necessary.33 Instead,

1

the mohar became a pledge, .a promise to be fulfilled at

some future date. The token _of kiddushin was then

introduced as a symbol of the mohar,  a - symbol of
]

11



acquisition and a reminder of the promise which the man

-

makes to 'hiﬁf’arusah.Ba Thug the practice of giving

2

gomething of wvalue™ in order to legalize an act of

betrothal w%f> based on the very ancient traditon of the
mohar and tﬁe token became a mere symbol oOf what had
previously been a concrete and declsive transaction.

A second, but lggs common method of effecting erusin
was by the use of a legal document which the man wpote out
ané presented to the woman whom he wished to betroth.
Therg were no monetar& requirements when & deed was
employed and even the §aper onrwhich the document was
written need not~have been intrinsically worth a perutah
in ‘order for it to be valid.35 There was, howe#er. some
debate among tﬂé Sages as to whether or not the deed need
be written expressly for thelqake of a specific ‘Wbman.
ReshrLakish‘presented one view when -assimilated betrothal
to di&orée.36 ﬁe concluded that, Jjust as the deed of
‘divorce (a get) is valid only 1f &ritten expresegly for. the
,wbman éoﬁ the deed of kiddushin 11kewisé must be written

gpeclfically for her. The practical implications of this

view are presented 1in a Mishnah concerning the get.-

Substituting the word 'betrothal' for 'divorce' one learns
how a deed could be written which was not expressly for a

particular woman:

" .....1f a man was passing through the market and
heard the scribes c¢alling out, 'Such a men is
divorcing such a woman of such a plaoe‘. and he
said, 'That 1is my name and that is the name of my

-2

12
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wife', it “is not a valid document wherewith to
divorce his wife. . Moreover, -if he had drawn up a
document wherewith to divorce his wife byt he
changed 'his mind, and a man of his city found ‘him

and said to him,” 'My name is like your name and my ..

wife's name like your wife's name', it is- not - a.
valid document wherewith to diverce his wife;
moreover, if he had two wives and their nameg were
alike and he had drawn up a document whérewith to
divorce the .elder, he may not therewith divorce the
younger; -moreover, if he. said to the scribe, 'Write
1t so that ‘I may divorce therewith whom I will', it
is not =a vglid document wherewith to divorce any
ohe. " ’ o . o :

According: to Resh Lakish a deed of erusin not written

‘specifically for the woman foF whom it is intended was not -

“valid. The opposing view, presented anonymously in the

literature, assimilated betrothal by deed to betrothal by

money. Thus, Just as money was not minted in order that

the 'man could use 1t expressly to betroth a particular

'woman. so ~the document need not be created spécificallyf

for her.3_8 This teéching was not accepted however. and
the final ruling on the question was that the deed must be

written specifically f?r the woman for whom 1t was

intenged.3g
"An almost identical dispute arose over the question of

whether the document coqld.‘or could not, be written with-

out the knowledge of the woméh. At the root of this

debate is again the tendency to assimilate the erusin deed
with the get. If the document wag written for the sgke of
& particular woman but without her knowledge, is she or is

she not ‘betroghed? Raba and Rabina pronounced the

betrothal valid on the ground that “just as a ldeed of)

_divorce must be written for her sake«‘but without her

13



congent [i.e; ‘knowledggj g0 must - [ the deed”ofj Eetrothal
be  for -hef" sake yet without her 'cdﬁéeht li.e.
knowledge]"ud-n 'R. Papa and R. Sherébia opposed this view
‘and deglared the betrothal invalid since "as in divorce
the giver's [i.e. the husband's] Knowledge 15 required, so
in bétrdthél. the giver's (i.e. the woman who ~g1v;§
herself in marriage] knowledge is vequirea".%l thivdv
rullng taught that the deed of erusgin. could ohlya,be
written with the express knowledge and consent of both
. . parties, and this was the accepted halakan. 2
'4 While there‘w;s.some debate as to the need for the
“woman's consent -in .the wrifinguef the deed of~erusin, all
agreed that its éccebtance’réquired the consent of either
herself, 1f she was legally empowered to act on her own
-behal?f, or of her fathef, who was the legal guardian of
- his minor:daﬁghtgrs.QB In the case of the naSapsah, who
had legal authority but who was still under her father's
Quaf&iansﬁip,‘~shé could accept the deed herself, but onl&
with her father'sﬂprior ;onsent“» Alternately, her father
could accept 1t on  her behalf, but only with the
prerequisite that the woman, the naarah, had given her
consent to the betrothal.’?
The third and final méans whereby a woman could be
acquired in kiddushin was through an act of sexual inter-
course‘(bi?ah}. This method, however, was valid only 1if

the man declared both t6 the woman herself and before

- witnesees “that hie intent in having sexual contact with

14



hef' was to;effect erugin.’5 Hn unmarried man- who ‘had
sgxual relétiohs with‘an unmarried woman not for the sake
éf betrothael was committing an asct of wickedness and
harlotry,® which was Pentateuchaflyw proniqited.“7 It
was, therefore, imperative that a man who genuinély

intended to effect kiddughin with his/act of intercoursge

make these intentions public knowledge or elseditgwould be-

condemned as purely‘promiscuous. For this reééon}‘ two

withegses were required to verify the fact that the man

w&gd both declared his intention and been alone with <the

procedure had inherent 1in it the potential for moral

deterloration since the witnesses were more or less

required to observe the act of intercourse.?® It was
because sexual contact as & means of effecting kiddushin
bordeéred so closely on the line between acceptable and

prohibited actions, between legality and transgression

that the Rabbis severely -discouraged 1ts practice.'9

<

Indeed, Rab apparently punished any man who betrothed a

o, [

50

woman by iIntercourse and did not accept it as a wvalid

meang of contracting erusin.

Betrothal through sexual relations is the - Pirst of-

several examples in the literature of fhe -rabbinical

attitude toward issues which center ‘aroupd potential

A

impurity in the relations between men and women. - The

Sages tended to discuss in great detail those issues which

were legal but which ¢ould easily, and unwittingly, becoméi

$- - 15

woman long enough for intercourse to have occurred. This . |

st
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tranggressions if the individuals involved were not care-

ful.‘ The concern of the Sages was to maintain the purity

of -the people, to lead them away from situsions and

relations which would cause them to transgress the® Torah

of YHWH. The basiec function of the Talmud was to brovide

guidelines by which the individusal and the entire Jewish

community eould live in‘EUPity before their God.?l . &

.
<

It is almost certain thet sexual intercourse did not’

effect betrothal in the Tanskh period. “The ‘function of

‘cohabitation in this earlier period was to consumméQe‘the“,c

marriage while the basis of Israelite betrothal was the
mohar paymeﬁgiwhich the man made to the womah's fafher.52
Sexﬁgl contactr with an unmerried woman was viewed as a
transgression against the woman (and her father),1f &QOne

in a context cther than the consummation of méarrisge. The

~—
—

.Pentateuch\bresents the legal ruling on this issue”3 while
‘the narratives of the rapes of ?amaf59 and Dinah?® peflect
the law in pﬁgctice. At Qhaf point between the Tanakhe and
rabbinical periods cohabitation became an accepted meané
of dffecting erusin is not clear. But this developent
obviously oeccurred. " Indeed, in the prabbinical literature
it is noted that ‘intercourse, 1like money, was suffigient
to effect kiddushin but not to completé tneﬁ marriage.>®
The woman was brought into a fully married state only by
.ubppah. i.e. by her entry under the bridal canopy wn1c§
represented a sgmbol%g act of cohabitation.?’ The only

ingtance in which cohabitation was able to effect nissu’in

16
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~ was the levirate'marriage in which any act oftinter¢Qur§e‘
even 1f by force, cémpleted the marriage.58
$Betrotﬁal by cohabitation was permitted to,ail. adult
males exceph‘ a‘High‘Prieét who «was prohibited due to
the Biblical ordinance that he marry a virgin.59 I  the
"High Priest’® had intercourse with a woman in order to
.betroth her, he thereby took away her Jvi?tinity and

_rendered her unfit to marry him. 80"

 \

‘The three me%hods whereby betrothal could be effected
wgfe valid ogiy if accompanied by a declarationkby”the man
to the woman in order to ensure that she knew precisely
what his intentions were. It~has already beeﬁ noted that,
in the case of sexual relations, the dec}aratian was of
barticular importance if the act was not to be construed

as mere licentiousnes‘s.61

However, a formal declaration
was also fequired if money or a deed were employed.62 In
all cases, the form of the declaration varied little:
"Behold you are betrothed to me".  ‘The key word
'betrothed’' could be substituted by other words or phrases
which conveyed the sgme ldea. For instance, the man could
declare: "Behold you are 'consecrated' (or, ‘'a wife', or,
‘an arusah') tééhe“.°3 The most 1mp§rtant consideration
,dconcernins the form of the declaration was that 1t;xhave
the wonan gs its point of reference.®? That 1s, it Qas
-the néw status of the woman which had to be emphasized.
Hence, the declarations noted above arve all valid since

Athey center around the woman's stétus in relationk§o the

- 17
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- money - of kiddushy

- S -

. - . »
- - -

man. However, were the‘ﬁan to declare: "Behold I am your -
. .

arug; or ‘husband' or 'mastepr'% his 2ﬁt of erusgin would
: & , ! = s
not 'be valid and “the woman would be free to become .©

betrothed to another man.65 The Scriptural basis for this

* -

point of reference in the deelaration is, ‘'when a. fan

takes (a woman)'.®® The impiligation of this. text 1s that

-

N 5 o
it was (* man who took the woman as his wife; " he did not

give himself as a husband. The woman hcquired‘herﬁs%atqgi' »»,;,%»J~“””*

in relation to;fhé man and not vice versa. Both ¢t ext

aﬁdwthe fopm of the declavations emphasiié/ﬁﬁé/Active role

hd P e

- of. the man in defining the :status of the woman and  the

. & . . "
corresponding passive role which the woman played..

"The active “Yrole "of the man 1s noted also in  the

ﬁul\in‘gv that it wag/essential that t;xé man both give the

. and meke the deeclaration in order for -
the ,bg;rotnal.!p bé v@lid.°7 Sﬁoﬁld fﬁe woman give the
‘moneQ and deélaré:: "Behold I am bet;othed to you", - no

- erusin would be efféctek gince the woman hed no legal

o D
authority to “contract a tgetrothal.GB

Scripturejgives this
authority exclusively to the mgn when 1§ states, ‘when a
man takes', _and n%t. ‘when a women takes'.®9

‘ In the ' event that the man gave the money and the
womanvimadejéhe declaration, - the betrothal was doubtful;
that is, the woman was 'betréthe?vﬁﬁb not betrothed'.’9
In all instances of doubtfﬁi betrothal only an imperfect
Kinyap was established between the man and woman.  In
these cases, the boqd wasg not strong enough to compleéély ’

.
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forbid ‘the woman to another man but it was sufficiently.

s
. valid to require a formal divorce document. a get, if 1it-

was to be terminated.71 Conséquently. if another man were
subsequentiy to betroth the womah this sgcond betrothal
would have some degree of validity but.‘ because of the
first erusin., 1t too would be imperfect. The woman was

now attached to two men- by two 1ncompléte b&nds. Since it

T -~

was not clear which of the two men was‘her rightfui _arus,

she 'was ferbidden to both and had %o be divorced by

4 N
both.72  Clearly, failure to follow the proper legal

Brocedure 1in the prochs of effecting erusin could
considerable complicatﬁon and shroud the relationsh*p in a
veil of uncertainty. } It was precisely this situation of
doubt which th% Sazes gttempted¢ to prevent‘ by their
extgnsive elaborétion of the halakot. They also wanted tou
provide ©rules and regulations for dealing with these
obligue situations in order} that'the participants not
transgress the laws of valid .and proper marital‘
relationship. ' , <
Ag noted above, thg\\ffimary func}ion of the
dec;aration was to ensure that,the wpman was aware htgat
the man, by his actions, intended betrothal. = This

| .
knowledge was‘required‘éo that the woman could give, or

withhold, her consent to the kiddushin. Consequently, 1if

the declaration was lackiné. no legal betrothal could be’
contracted. The only instance in which most of the Sages

. . . .

Permitted erusin without the declaration was when "thée

19
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couple were I1involved 1in a discussion about their own

betrothal.’3 That is., 1f the couple were discussing some

A3 ) hspecj; of lgtddushin and\t;lie man handgd the woman a token,

A but made no for;nal declart’;tion. the halakah accepted the

betrothal as valid.  Only Rwh disputed this ruling,

maintaining that the man must, at all times, make afr . )

"explicit declaration 1in order to ensure beyond any doubt

b that the woman understood the significance of \the token
being given to her.’% All agreed that if the man and

woman were not discussing erugin, even 1f they had been at

-

- s:éme earlier point in thelirjconversation, and the man gave
a token but made no declaration of betrothal, she was not
betrothed.’? In order to ensure that the declaration was

in fact made, the Sages required that two witnessés be
present at the time the betrothal was contracted.’® Q e
> The woman's consent to the betrothal was a

fundamental and primary requirement for the formation of a

- \L R
valid "kidduehin and represented her moet significant role:

in the betrofhal process. The significance of the woman's
R 1] .
e consent 1s noted in the form of the Mishnah which states

‘that 'a woman is acquired in three ways.....' .77 The form

ke -~

is noteworthy because 1it-reverses the usua_tl expression ‘a

man betroths slwoman',w in ‘which the stress 1s on %
man's activity in.the acquisitiovn of a wife. ‘ , Here the
emphasis 1s on the woman because the Mighnah wishes to
make the point that a women could not be acdguired without

“

- her full consent.’? . ) : )



If tﬂe woman consente& to the betrothal she had to
inqicate“her apbroval'by a eieep.: verbal statement. of
affirﬁat;En:“ she hed to say a deei§?$é ﬂyee'.ﬁoi In- fhis
instance, = silence’ was a ;;£§§iﬁg£ she did thydonsené;&l
The eniy' situation in whichv sileﬁce -w§s acceﬁted ‘as;

consent was that in which the couple had’ been discussing

thelr betrofgﬁl when the h@}x?anded her the token and made

the ~declaration,¥?

refusal by throwing the money or token into a fire or the

L.

'The woman could show clear sigﬁs of -

sea o that it was ;bet. or simply throw it on the ground -

4+

before the man.83 VSuch azgressive action was interpreted

wby gie Sages only &s an act of refusal and the woman was

not held liable to replace the loct money or article 8“

"She could, of counse. ~express her refusal by saying ‘not

to the proposal.55 Irrespective of the manner id which

«

she showed her refusal,. the consequences were’ the same = .

- // - El
ne betrothal was effected. . b e .

;o - )
The consent of the woman was 1mperat1ve in all_ cases

of betroth&l. Even a.Jewiangirl (a minorlkwho had been

sold a8 @& handmaiden by her father to a>Jewish“man was

required to give her consent 1f her master designated hér

- - - - .

for marriage to elther himself or his son.®’ In this

cése, the money used to purchase the girl was used as the ~

m;ley of kiddughin gince her father was entitled ‘t?
. i

both.88

While the consent of both~parﬁ}es to the betrothal

w2

21
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A“was fOf essential egignificance, tﬁe matter was not 50



simple and clear-cut as 1t would appeér from this
discussion. The Issue of consent was complicated|by the

N

age and legal status of the woiman involved and \cannot
adequately - bé examined wifhout feference‘to her ther.
In the follé@ing chapter the. issue of consent will be
diécuééed further in ‘the context of the ~re1ative powers
e-xercised by the woman ang her f‘atljrer during the betrothal

process. ‘ C = - ~
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Cohen, 1966, 282; Mace. 1953, 24; Elman, 1967,08f;
The 'statutory méhar' wag 200 2uz for a virzin. lOD
zuz for a non-virgin.(MKet 1. 2). )

Kidd 6a,44b; Cohen; 318f ’ -

" Kidd -12b; Yeb ‘52a; Son. Tal ~Yeb p.xxxii: Cohen, 318;

. Elman, 69 ’ :

. MKidd 1.1

-ipid

. Kidd 1z2a . ’ ) -

. Kidd 11a . L

. Kidd 7a; Ket 75a . '

. Son.Tal.-Kidd p.24,n.8; TKet 12.3; Owen, 1907.130

oo .Kidda 7ea; .-TKet 12.3 ’

cwawowmE WN

1. Kida 11b; TKidd 2.3

12. Kidd 12a-b; 46a-U47a; 50a-b; TKidd 4. U“ Ket 73b
13. Kidd 7a: Son.Tal.-Kidad p.24.nl0 )
14,  Kidd 13a; TKidd 4.5 ‘ . -
15.  Kidd 6b,48a; TKidd -3.1 :

16. Kidd 8a-b,9a - i ) :

17. Kidd 52b-56b; Neubauer, 1920, 152

18. Kidd 52b: Neusner, HMLW-Kidd, 1980, 236f
19. Kidd 7sa . o . &
-20. Kidd o6b-7a .

21." --Deut. 24.1 . ’

22. Kida 4b,5b,6a,9a; TKidd 1.1

23. Kidd 7a
T 2u. Son. Tal.-Kidd p.24,n.1
25.  Kidd 7a
26. ibiad
27. . 1 Sam 18.25

2e



28. Josh., 15.16; Judg. 1.12
29"  Gen 29
30. Ex. 22.15
31. Deut. 22.29
32. Ket 82b; Initially the Kketubah wasg wpitten at the
time of betrothal and the mohar clauge came into *
effect immediately. The other clauses became valid
only after nissu’in. Even after.it became the custom
to write the ketubah at. the time of marriage, the
statutory mohar clause continued to be valid from
. the moment kiddushin was effected. Thus the arusah
who was . divorced or widowed was always guarahteed
the mohar payment. See further, Chapter Ten..
33.  Friedman, 1980, 257f <
34.  Kidd 11b-12a; 504-b; TKidd 4.4; Ket 73b: Friedman,
- . 1980, 206, 239,257f,284
35. -Kidd 9a; TKidd 1.2
36 Kidd 9a-b,U48a
37. M MGitt .1 v
38. Kidd 9a®b,48a - 7 ’ -
-39,  Gitt 10a; Son.Tal.-Gitt p.34,n.1
C40.. Kidd ¢9b,48a; During the Tanakh and rabbinical
- - perlods it was possible for a man to divorce his
wife without her consent. It was not until the
Medieval era that Judaism amended this halakah
making the. woman's consent a necessary prerequisite
7 to thé divorce (Son.Tal.-Yeb p.xix; Kidd p.35.n.2).
a41. ibid .
42, - Kidd-9b; Ket 102b
13, Kidd 9a )

T ad. ibid

45, TKidd 1.3; Gitt 25b
46, TKidd 1.4 ’
47. - Lev. 19.29 - .
48, ‘Blackman, 1963, p.451,n.5
49.  1ibigd: Kidd 12b; Elman, 71 Lo
50. Kidd 12b: Yeb 52a; Elman, 71; Friedman, 1980, 204f¢
© K1, Neusner, 1973, 72ff; Neusner, 1975, 30ff; Elman, bb
52. Burrows, 1934, 20;- Cohen, 285; Mace, 172ff -
3. . Deut. 22.29° . |
4. II Sam. 13.12-14 T N
55. Gen. 34 i
56. Kidd 10a-b _ T : -
57. Kidd 5a,10b; Elman, 67,70,71: The history of the
" ceremony of/huppah ig8 not ¢lear. What ig evident
from the literature iz only that huppah at some
point. became the essential element in effecting tne
_marriage (Son.Tal.-Kidd p.5.n.7).
58. . MYeb 6.1; Kidd 13b-1la
§9. Lev. 21.13
60. Kidd 10a; Son.Tal.-Kidd p.38,n.11
61. TKidd 1.3
62. Kidd 5b,9a; TKidd 1.1; Cohen, 292; The need for-a
declaration at the time .of betrothal is a.tradition

23



w;;.)

o

&,

63.
64.

65,
66.
074
64.
69.
70.
71.
72.
73.
74.
75.
76.

77.

78.

79.
80.
81.
2.
83.
s4.
85.
86.
87.

88.

o2 -t +

‘!‘@

«1

gﬁ o 1ph extends back into the Tanakh period. While

) qp% a standardized formula, the basic phrasing of

*the declaration in this early period appears to
have been, 'I shall betroth (Zaraf) you to me for-
ever' (Hos., 2.21:; Falk, 1961,147f). In the Eleph-

antine ketubot, the formule was standardized, ‘She

is my wife and I am her husband from this day and
forever' {(Cowley, A.P.15, 1923: Kraeling, B-2, B-7,
1953).

Kidd 5b,9a; TKidd 1.1

Kidd 5b; Friedman (1980, 155f£f) notes that the
proposal formula wbitten ih the Calro Geniza
ketubot empheaglzes "the two primary aspects of the
woman's marital status-her role as wife and mother.
_'Be my wife and the ﬁather of children'.

Kida 5b \

Deut. 24.5%

Kidd 4b, 5b: Neubauer, f5ﬂff. Friedman, 1980, 144f
Kidd 5b; Cohen, 292 -

Deut. 24.5; Kidd 4b

Kidd 5b ‘

Son.Tal.-Kidd p.U48,n.1 S

ibid

Kidd 6a; TKida 2.8

ibid

ibid .

Kidd 19b, 43a, b5a-b 66a: TKidd 4.1; Ket 22b: Cohen,
287,292; Friedman, 1980, 204

MKidd 1.1

see for example, MKidd 2.1,5-10:3.5,6

Kidd 2a-b ’

Kidd 12b-13a

ibid '

Kidd 13a

Kidd 8b; TKidd 2.4

ibid -~ -

Kidd 13a

ibid :

Kidd 19a; A man could sell his daughter to another
Jew while she was a minor, i.e. uhder the age of 12
years (Ex. 21.7: Ket 29a,l0b; Kidd 18b). Wikth the

\

sale, the girl's master acquired the right to either

marry her himself or permit his son to marry her
(Kidd 19a). The master could not designate the girl
to marry his son while the boy was a minor (less
than 13 years old) but had to wait until he reached
legal maturity and consented to the designation
{(ibid). However, if the girl herself began to show
gigng of physical maturity (i.e. when she grew two
hairs, around the age of 12 years), she immediately
acquired her freedom and was subsequently subject
neither to her master or to her father (1b1d Ket
2%9a).

Kiad 11b-12a,16a,19a; Son.Tal.-Kidd p.45,n.n.7,9s
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Chapter Two: THE RELATIVE POWERS OF THE PARTICIPANTS
The rabbinical = literature  ildentifies three
participants in the process of betrothal: the woman being
betrothed, her father, and the man doing the betrothing.
- While the "man's role and powers were Gfairly; straight-
forwardl the felgfive powers of the woman and her fatﬁer
were considerably more complex. As noted previously, the
primary role of the woman was to give her consent to the
betrothal. "Howevef, while H%F“‘tgh&ggf was a §ery
significant element in the process 1t was valid only if
Jthe woman had a recognized legal status. A Consequently, if
the woman was a Ketannah, who had no legal powers, her
" consent meant.nothing. Rather, she was under the control
of her father and it was hie consent which was required.
Since women tended to marry at quite young ages, the
- fa%her played a ceptrallrole in the entire process of
betrothal and marrisage. . HOWever.':his role derived not
«‘i?nly from the age of the woman but Because he held the
legal right over, and responsibiiity‘ for her.- The
authority of the father was deeply entrenched in the
Jewish soecial structure by an old and strong tradition
based in the ancieﬁt patfiarchal order. During the Tﬁﬁékh
period, patria pqtestas. egpecially 1n relation to
daughters, was éo)sfrong that the father could contract
betrothal without the consert, or even the knowledge, of

1

the woman. Women had virually no legal say 1in thelr

.
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marriages and there are numerous Biblical examples of

2

betrothals being arranged in their absence. Even ag late

as 200 B.C.E., We find an example of the father acting

unilat;;;iiQ on behalf of his daughter. The Book%of'Toblﬁ
from . the ﬁ$oé;yphal literature 'gecords that Raguel
econtracted Nhis daughter's marriage with Tobilag without at
any Aéoiﬂt, obtaining her consent. 3 While the ‘%ages
recognized and conﬁinmeq;ﬁhe traditional patria potestas

they did not, generally, grant the féther such extensive

and absolute‘authofity in regard to hié daughter's eruéin.
o v

The primary and most significant curb to his power was The
requirement that the woman mustuconsent to the betrothal.
This reﬁuirement gave' to the woman a considerable base Sf
power in relation to her father and ensured théf‘she had a
volce 1in a process whicﬁ‘affectea<her on a very personal
and meaningful level.

In order to properly examine the relative powérs of
the father and his daughteﬁ in the formation of giddqshin
it 1s necessary*to divide the discussion into three parts.,
The division is based on/the legal status of the woman, a
status which was derived exclusively from her age. Jewish
legal practice distinguished three legal categories for
females: the ketannah, the natarah, and the bogereth.

The ketannah, a minor under the age of twelve years,
had no legal powers and consgquently could not act on her
own behalf.a hor could she appo;nt anﬁagent tq act for

=4
her.5 Her father acted on her behalf in legal matters and.

~

' -
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she was under his Jurisdiction and complete control.
. F

Since she had no legal powers, the ketannah wasg not. able

. fh

" to accept kiddushin whether it was effected by money, deed

— Fee

or intercourse, unless her father authorized her td do.

SO?Q‘ Only her father, or spmeone appointed by him, could

- accept her kiddushin. That ie, if betrothal wae effected

by‘ﬁpney. or something worth money, the father, not the
girl, was its récipieﬁf;7 If by deed, the acceptance‘of
the document- by the father effected the betrothal.
Finally, the “father was empowefed to deliver his minor
daughter (1if over three years plus a day®) to fthe man 1in
order to effec¢t Kiddushin by anf— act .of gexual
1ntercqursé.9

The degree to which the Kketannah was under the
authority of her father is evidenced by the fact that 'he
could zegally sell her into slavery, as long a8 he had not

already beﬁrothed hep:lo‘ He c¢ould aléo betroth her
without -her consent, although fhis was‘ inereasingly
frowned upon by the Sages. Indeed, after tﬁe third
century C. E.min Babylon, tﬂe,Rabbié strongly discouraged
the bractice of fathers giving their daughters in garriage
while minors. They puled: A man may not give his
daughter iﬁ betrothai when a ketannah, ([but must wait|

11

until she grows up and says, °'I want So-and-So'". In

spite of this prohibition, 1f the father did betroth - his

minor- daughter, with or without her congent; her betrothal

was Pentateuchally valdd and she required a formal divorce

- & 7
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for tts dissolution.l?

In. the event that the father of the- Kketannah had
dieg. Lresponsibil;tyi for her fell to her mothér and/or
pré&hers; These individuals did not. however, enjoy the

_same .degree of authoriﬁ? over the girl, and while they

_were able to contract her betrothal and marriage, these

-

were valid only by rabbinical, not ‘Pentateuchal,
; .

" sanction.’3  The mother or brother could aet with or

without the knowledge and consént of the Ketannah, but 1if

at, any time during the betrothal, or even following the

. b4

marriage, sheé declared-her refusaliof the man chosen for

_her, the betrothal &r ° marriage - was. immediately

’terminated.lu " The .process' whereby the betrothal or

marriage of an orphaned ketannah could be disgolved 1is

~

called mi’un (Pefusal)‘aﬁd wili,be eXamined more closgely

. ‘ -t .
in. Chapter Five. The point here 1s that if a minor

rejected the arrangement she need only make a verbal

J

declaration of refusal in order to have'it terminated. A

formal divorce. was not necessary. Even 1if the girl .

Voriginally consented to the betrothal/marriage she could

exercise her right of mi’un and have it disggolved. An

anonymous ruling taught that if she was betrothed or

married without her consent, -not even mifun was required;

she could simply léave her ‘husband' without makingf any

declaration.1® This appears not to have been the accepted

ruling however.  Rather. only a ketannah who.was S0 young

' that she could not take care of her tbkényof betrothal was

-

P
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able to forego the formal procesé oi;*miiun.l6 It is c¢lear
that the betrothal/marriagé of a gegannah whote father was
dead wasfvexceedingly unstable and - insecure. . This - is
becaﬁsé -1t had only rabbinfcal authority. Neither the
motﬁeru nor the brother ‘of_tné orphaned ketannah had
Pentateuchal 7permission to contract a  fully valid
'ﬁefrothal/marriage for pér. © Nor, -was the minor able ™%
contpact a fully valid betrothal on her own authority. Her
kiddushin had énly rabbinical validity. -
* The ‘marriage of an orphaned minor aecquired full
legél‘ sta}ﬁs through the fifst act of cohabiltation after
" the gifl reécﬂed 1égal matufity at the age of twelve and a
nalf.17  Nevertheless, during the interval bet@eén her
marriage and mér ﬁaturity. _thé ketannah was regarded as
the wife . of vthé man in every respect and the man was,

therefore, granted by rabbinical law the full rights of a

'

,~1.suf~1£‘u«3."»i\ust::amd'.j'"j For example, her husband was entitled —
to anythipg which she found, to the work of her hands, to
bé her heip d, -if he was a priest, to make himself

t

‘unclean by burring her 1f she died.!9 He also was
L’en;l:“:LtleCl to the usufruct on her property while the girl
hefselfA was permitted toneaE'terumah {a special Heave-
offering eaten by priests and their dependents) andﬂ~§he
recei?ed a ketubah (marriaze dontraet). 20 R. Eliezer
oppésedv this vieé, teaching that since there fwas - Nno
validi;y whatsoever in fthe act of a minor sﬂe was not 1in
any way - to >bevregarded as the man's wife and the man,

24
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therefore, had no legal privileges in regard to her.
Rather,. the ketannah, according to R. Eliezer, continued

to be a member of her (decedsed) father's household until

fhé time- when her marriage was legally consummated.21 )

This ruling was not accepted and the halakah stetes that

- the orphaned ketannah was entitled to be maintained out of

" her dead father's estate only until she married, or until

P Y

she reached legal maturity,zz” Either marriage -or
adolescence freed the woman of the father's authority ahd,

whether he was dead or alive.,. he ceaged bgiﬂg responsible

for her mainteﬁénceuza Consequently, if fhe woman was &

minor, but married, she was not céhsideréd to be a member
of her father's household. Likewise the woman who had
reached legal maturity, but who was still not‘mar#ied. was
not ?ntitled to be supported out of her f;ther's esta%e,
wheth%r the father was alive or not. The Sages had :some
difficulty in deciding Qhetéer an ‘orphened ge;anﬂgh who

becanme betnothed was to be considered as mavried, and

therefore, ineligible for. continued maintenancévfrom her

deceased father's estate. No final ruling was reached on

thig. issue and the Sages remalned divided in their

teachings, some permitting her to be ma;n%ained until she

i

actually married and other forbidding this.?Z
’ - i

The 3e§anﬁah who wae deemed. to be an 'orphan in her

father's lifetime' was in an even more precardous posifion.

than the natural orphan. This was the girl who had been
A

married by 'her .father and who subsequently was elther
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1divpéceﬁ Lor wiqéweé; 1e§ving‘her~outside the control of
both her husband~and her father.2® oOnce the father had
:given his minor daughter ¥n marriage, §he passed forever
Jout of his eontrol .- . Conseguently, even if she returned
to his house as a divorcee or widow, he no longer had any -
authority over her. He could got; therefore, contract a

Y

secbnd’ betrothal ‘or marriage for her. Nor was she, as a

‘ ,Qﬁigor able to effect kiddushin on her own behsalf, and 1if

she did the hbetrothél was not regarded as being fully
legal.26 ‘It‘is interesting to note, however, that if the
couple proceeded ’with'the.marriagé while the gilrl was
st1ll a minor and she then became of age, the marriage was
deemed tgl be valid on the strength o;/the first act of

intgrcouﬁse afterf che 'reached 1legal maturity. This .

 suggests that her betrothal and marriage had rabbin}cal

) approval and that once she became of age, cohab¥tation

With her was sufficient to effect a fully valid kinyan of
marriage.2’ %

' Siz‘p the ketannah had no legal authority to act on
-her own behalf even 1f her father was deceased, she
clearly‘ would have .had none ifr her father were still
alive. This point has already been made and goes

uncontested in the rabbinical discussions Conseguently,

. 1f the "ketannah were to become betrothed, on her own

[}

initiative.f without the - knowledge of  her father, her
kiddushin would be 1nvalid. vgrtually nothing of a legal

nature had taken place and‘therexwasfno change in the

31
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status of the girl. In 1ight of this, it is most curious

that some of the Rabbis required that if the betrothal

were ES be dissolQed one.1pr'both. of the legal procedures

or sep¥ration were to be éerformed.28 That is, the, ¥irl
] -

could either exercise h%r right of mi’uﬁ'and/or the {man

could give her a get, a bill of divarce. Why sh;hld 1& be

. i 3
necessary to formally and legally terminate. a transaction

‘ ; :
which had no legal force whﬁyéver? On -the basis of thq\\\

rabbinical discussion, it would appear that the reason is
that of uncertainly. Thé Rabbis feared that the fatﬁsy
may have previously given his conserit to the betrothal,
even though he had no knowledge of the kiddushin having
been formalized. Should this be the case, the betrothal
would bé valid -and would requi?e a zegl in order to
terminate it. R. Nahmen elaborgtes- on this ppsition by
stating that 1f shiddukin had previously taken place
between tPe“man and the girl's father, who at that tine
consentéd\vto the kiddushin, the betrothal could bLecome
retrospectively ,Qalid‘if the father consented subsequent
to learning that it had been effected without his
“knowledge. In . this <c¢ase, the betrothal would be
Penta%euchally valid and, therefore, would require a get
for 1its dissolut;l.on.29 If no negotiations had occurred
prior to the act of erusin, or if one assumes that tgg
father had not consented, then the girl would be able to

exercise her right .of mi?un.39 Some of the Sages taught

that she would reguire both a get mnd milun: a get 1in

32
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case her father had consented to the betrothal ané mi:un
in case he had not.3% But why, seeing that her fatﬂer was
still alive and had not consented;qo the betrothal, would
even pi’un be necessary? Only onelPebbi. Ulla, ruled that
a ketannah who betrothed herself Iw1thout her father's
knowledge has done nothing of legal“ consequence and,
therefore, does " not require - iany formeli act of

. - | .
dissolutign.32 This is the ruling which one would expect

“rcoﬁeidering that the actions of a minor h%d no legal

effect:' It is, presumably; because of the uncertainty as

to whether the fa®her did,- or did not, conseht to' the

.betrothal whieh c¢reated the pfoblem, This uncertainty was

magnified 1n the later'period of fhe Amoraim becsuce by
this .time shiddukin were. an oblizatcry element in the
betrothal process.  In -order to ensure that no kinyan

existed between the girl and the man. the Sages regquired

‘one or both forms of dissolution. In this way there would’

be no doubt surrounding the éirl- she would be completely

free of thé man and would legally be able to enter into a

valid betrothal with someone else.1 ‘Alternately, 1f the

. father gave his consent to the first betrothal, there was’

no doubt that it was valid. Unfortunately, the Rabbis did

!

not discuss the manner in which the father must 1ndicate
\

hig consent.. D}d this have to be a‘verbal action. or did

his sf%ence or lack of protest 1ndicate consent? If
‘~ ol
gsilence was an acceptable means of expressing consent,

. j
then' the betrothal, and even the marriage of a ketannah

e , r
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without her father's knowledge could be valid if he éid
noﬁ protesg,it when he did finally hesar about 1t. Indeed,
R. Hune re?fgnized as valld the betroﬁhal and marriage of
a lgeyanhangwf.g acted without the knowledge of her futher.
He treated the girl as ‘'as orphan in her father's
lifetime'.33 Thie 1s taken to mean that, éince the father
.was present aﬁd saw his minor daughter becoming betrothed
aﬁa married, and did not protest, -he must either have
<

‘renounced his authority over her or, by his silence,
tacitly consented to her aetions. 3% Clearly then, the
proﬁiem centered around the confusion and doubt as to
whether or not thé father in one way or another consented
to the'betrégﬁal of the ketannah and the need for a formal
termination of the bond-arose out of this doubt. This 1is
one of the many instances 1llustraf1ng the concern of the
Sages fhat the woman not remain in a relationship whose
validity was in doubt. It was bétter to ensure that the
kinyan ‘wﬁs completely severed rather than for 1t to
continue 1n an imperfect Or questionable form.

The ketannah moved somewhat out of fhe gphere of her
father's control when' she became & hnatarahy a woman
between the ages of twelve and twelve and aA half. The
natarah ?;3 in a short tranéition gtage between> having
virtua&E;‘no legal authority and the complete authority of
an jadhlt. During this stage the woman had the legal

*ﬁﬁﬁhority to act on her own behalf but she remained under,

the protective Jurisdiction of her father until she

-

3 ™



reached full maturity at the age of twelQe and a half. )As
a legally responsible individual, the naarah could
execute valid  transactions on her own behalf, acquire
property and accept her own kiddushin.d5 However, becsuse

she was not yet fully freed of herLfather's control, her
) , \

\\\///; approval of her father.30 \ o ]
The halakah states that 'the father has authority

i .
over his daughter in respect of her betrothal {whethepr it

ig effected] by money, deed or intercourse',3! Although
‘it appears to be clear-cut, this halakah was problematic
to the Sages when it referred to the nafarah since in her
éasg the father did not have absolute control over her
betrothal. Because the natarah was legally respohzible,
her consent to the betrothal was required. Thé halakah
applies more closely to the KkKetannah who, having no legal
‘powers, was fully under the control of her father, who

could arrange her betrothal without her knowledge and

consent, as noted above. I the case of the natarah,

however, a rabbinical injunction demanded that che ‘glve

ther consent to the kiddushin, although this injunction is

not suppo@ted by a PLntateuchal law. 3t 1n this »regard.‘

Yo

<

the Rabﬁis li%ited the pEL of the father in that, while
hie authority was necessary for the kiddushin, he could no
longer act ~unilaterally in arranging gnd finalizing the
betrothal of his daughter who was a na‘arah.

3
Not é;n;ty wag the consent of the na“?rah required 1in

¥ .

v

4g1ddu8hin became wvalid only 1f 1t had the concent ~ahd-



or’ herself’'.

effecting erusin but, becaus:a\éne had the legal power to
. R N :

.

execute valid.tranéactions. ”ﬁbe.could éﬁcépt the money -or

token of kiddushin on her own behalf, thereby indicating

. . &
her- consent to the betrothel.3Y The Yepeated uge of the

statement, 'if & man gives her {the woman) mé'ney or 1ts

equivalent..dt'uo

,» by the Rabbis confirms‘that the “woman
could herself accept this foken. Likewise, with & deed,
it is noted, 'whether |she accepts it] through her father
41 rhere is nothing in the text to suggest
that the na®arsh could, of could not, deliver hercelf to

man in ordep to effect kiddushin through an a&et ofA<

the
'sekual intercourse. Presumably, = considering  the

seriousness of the act, she could do so only with the

B 7

prior consent of her father.  Although the na®arah could
accept these tokens, her acceptance apparentl&l was
sufficient only as proof that she consented to the
betrothal. Her acceptance was hot sufficient to
completely effect Kiddushin whie ultim&telyrrequired the
authority of her fathér. \‘That is, \er ﬂafher must have
the final say 1in the contracting of erugin gince the
halakot state, 'the fatnér hag authority over his daughter

in »respect of her betrothal'uz and, '‘a man may give his

’daughter in betrothal when a na®arah either through him-

self or through his agent'.aB The gemarsa which
accompanies this latter Mishnah appears to contradict the
earlier statement that the na®arah could accept her owh

kiddushin for here it ig  stated: "R, Johanan

36
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.maintained:.....as for Kkiddushin, all agree that her

‘fathér_ {alone can accept giddushin on hey behalf)] bhut not

she herse1lf"." The reason'isven 1s that, since kiddushin

. frees haf from paterﬁ&l authori?y. only the father has the

right to accept it. While R. Johanan's statement is

problematie, it gé suggested that the point he is making

is that the father has final authority over the betqothal
. 3

of hils daughter who is a natarah. Thé natarah 1e thus

forbidden to contract her betrothal unllaterally, without”

the consent and authaorizetion of her father. Clearly
then, the naarah is iﬁ a peeulia% pogition relative to
patria potestas, and the hasinese of her roczition 1s
repeatedly noteg in the ©rabbinical discussions. \The

uncertainty and apperent contradiction noted in regard to

the question of who was entitled to accept the Kiddushin

-0of the natarah 1sf%dt ohe example of this haziness. The

. . -
problenm arose because in - the ©rabbinical era under

discussion the na®arah was caught between two authorities:
her own legsal responsfbility and patria potestas. In most
isgues the Rabbis granted the father greater legal . power
over his daughter than the woman herself could actually

exerclise. Such 1s the case in the issue discussed above,

where ultimate authority t ct the betrothal lay in

s

» .
the hands of the father, not th® na®avrah. In a later

discussion it will be noted that the father had the right

to annul any vows made by his daughter, thug providing

another example of the father's legal power to over-ride

37
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the actions of his daughter who was a na®arah.

The predominant position of the father relative to

_ the daughter is noted also in the rabbinical ruling that

4

¥

_the money of ‘kiddushin belonged, not to the na®arah, but
to her fat ‘rer&.v - Thus, \although the wonan could acceptd the
money or token of betrothal, sche.was not entitled to keep
it b‘ut had to turn it over to her father*u5 Although this
was the halakah, the  dispute recorded in the Talnglld:‘
suggests that the S;ges were not completely at ease w'ithl
it. There appear to be two reasons for this: first, from
.a purely logical viewpoint, it seems reasonable that

because the nafarah was empowered fo sccept the token'®
she should be able to keep it for Therself; second, . the

Sages had sgome difficulty in satisfactorily supporting
t‘:fxis halakah fron‘ a cingle Scriptural text. A number of

"_V’c;;ts are mentioned but rejected as inappropriate. = For
example, it is suggested that the i’uling which gives the
money of kiddushin to tr:e father may be inferred from the
law ,..Of fineslw 'whichw prescribes that a man who rapes or

seduces a young unmarried woman must pay a fine (of 100

cshekels) to the woman's fa’cfier, not to the woman hercelf.

- —== This comparison 1is rejected on the basis that monetary

¥
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matters cannot be inferred from the law of fine.
can they be inferred from the law of in&ignity and blemish
which required the violator or seducer to pay fifty
shekels to the father for the humiliation which he has
caused the man's daugh‘ter.ug In both these cases the

A
'
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rights of the father, as well as the daughter, - have been
infringed upon since he could no longer marfy her as a
virgin. It 1s for this reason that the father has a
claim, a right to the'money which must be given by .the
violator as a filne, There 1is, howe&er. no suéhﬂinherent
reason why the father should réceive the money 6r token of
kiddushin. :The casesg are not comparable ahd,

7

- consequently, . neither the law of fine nor the law of
indignity and blemiéh éould be usged to support the’ ruling
that the father receives the -money. of gidduehln.50

A third text, which is also rejected, 1is, 'being 1n
her youth in her father's hou'—'e'51 which the Sages inter-
pret to mean that all the advantages of the woman's youth
belong to her father,>? The weakness of the text is noted
immediateiy by the Sages;4 In its proper context,t the .
verse !refers to the father's right to annul the vows of -
]his daughter who is a na‘avah. an icsue which belongs to
th; area of ritual law. The question as‘to whom the money
of kiddushin belongs is a mattér dealt with by civil Jaw.
The Sages rejected the teit as invaf;d since‘fcivil' law
could not by deduced grom ritual law.53

The primary Seriptursl basis for the halakeh that the
monéy of betrothal belonéed to-the_féther seems to be: 'I
gave my daugﬁter to this man'5%, a text which implies that

*the‘ privilege of betrothal rests entirely with the father

and that he, therefore, was entitled to the money.55

Again the Rabbis went back to thé ancient tradition which
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recognized the authority of the father over the daughter
and, because of the strength of patria potestas in the
Tanakh writings, they were almost<com§elled to decide in
favoﬁr of the father, not the na®arah, 7&5 the legsal -
recipient of the money of kiddushin, even though they
cannot provide a specific text to support their ruling
that the money did in fact belong to him. »

In 1light of the discussion on the halakah that the
father was entitled to the money or token of kiddushin it
18 curious to note those cases in which the man betro%hs
the woman with ‘aéfes or some other kinds of fruit or
edible item. These texts state that if‘ the _ woman
immediately éats the fruit, ‘'she eats her own' and the
betrothal is valid.?® 1f the money or’token of kiddushin
belonged to the father, why‘wag t£ekwoman entitled to eat
the fruit, or<othér foéds, givgn—as a token? Did these
tokens not belong to the father? The problem with these.
and_othefisimilar texte; 1is that they do not specify the
category of the woman involved. if éhe text is referring
to a'bozereth.:,who hga‘gull authority and was completély~
freed of her fi’gef, theﬁvthé fruit élegrly belonged to
her and cshe was enfitled to coﬁéume it.. ;if. however, the
natarah Qas aleo included in these tex%s. for she could
accept the~token of;giddushiq. then it would appear that
she( could exercise more fesponsibilityAin practice than
wag gragfed to her in léw.* No conclusive statement ban be
made concerning this observaetion, however, since there 1s

3
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no way of determining precisely what the authors ‘of the
text meant when they Lsppkg of ‘women' as a general
category without being more specific. The observation is
noted only to raise the.point that tﬁe‘na‘arah may 1in fact
have been able to exercige more power than is apparent in
‘the halskah. It may algo have been the case that,
slthough ;the ?atnep had Fhé legal right to the token of
betrothal, . in practice this-was handed over to the woman
to be her own possession.  This theory fiﬁds some support‘
in the hiétorical'development of  the mohar. Initially
this paymept was,giveﬁ to the father of the woman to be
his posséssion for hig own personal use. In a subsequent
devélopment, .noted in various Néar Eastern documents, the
f}ther recei§ed the mohar payment but no longer kept it -
for himself.  Rather, he gave‘the sum back to the eouple
as part of his daughter's dowry.57 Something similar may
‘have occurred in regard to the token of kiddushin.  While
thé’wfather was the legal recipient of this token, in
pracficé it was given to the daughter .for her own use.

The finalx point to  be examined regarding the\
na°arah’s,po@éf§frelative to her father concernsg the isgue
of the woman's ﬁgpe or seduction. In the Pentateuch the~
ruling 1is presenked that if a man violﬁfed 6r se@uqed a.

-young woman wﬁow was not betrothed he was comﬁelledu to,
marry her38 unlees her father refused to “give her ‘fo;

nim. %9 The Sages extended the right of refusal to include’

both the father and the.woman herself.  That -is,. either

b : -
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the father or the nafarah were able to vreject marriage -

Qith the man who violated or seduced the woman. %0

The nafarah becéme cémplétely 1;depehdent upon the
death of her father. Unlike the ketannah, the orphaned
nataprah Qiﬁ not come uﬁder/fﬁé\lesﬁér autho¥ity of  her
mother an&for brothers. ﬁCbnsequéntI&.~ the natarah whose
fa;her. had died was able to contract hégr Qwﬁ gruein
without the assistanee or consént of any 1othe#‘ person,

'unlees she appointed someone to act as her agent,9l

‘Neither the mothey nor the brother of the na®arah had any -

legal right to effect giﬁdushin 6n her behalf, éince théy
did not inherit tggfféther'sfauthority over her.%? .
The orphaned na°arah_wasviiﬁe the bogereth to the
extent th;t* both - were récognIZed as having full  legal
authority to act on their own behalf in ail“ tfansactiéns.
inecluding bétrothal and marriage. When the na°av;h
reached thé age of twelve aﬁd‘a h&l? vears, she passed out
. :
ofi the control of her father and bécame_'a bogereth, a
‘ 1éga1:§‘ mature individual.®3 . As .in the case of the
keyhﬁﬂaﬁ.‘ there wag no dispute about the legal rights of
the'boéerétﬂ relative to her father. The ketannah had no
legal rights and was fully under’ the control of her father
while Afhe‘ bozeretﬁ pad’éomé;ete'lezal authority and was
ipgepéndent of her father's control. The bogereth was
'able to contract: her betr@thél‘completely by herself,

" requiring no assistance from her father, unless she chose

to ‘appoint him as her agent.®® Eaeh of the three means

uz



‘ whereby betrothal could be ueffected. “/ap‘p“lied also- to the

‘bogereth who, howkver, wac empowered to recelve the money .

or deed of kiddushin without - the knoWledgfé_‘ oy consent of. ’
her father,,sf’ Likewise, she was able to deliver herself .

over to the man to participate -1n_» an act of  sexual

-intercourse if that niethod vlrag to be used to effect the

betrothal. Because the bazerethf accepted her oWn
kiddushin, the money or token belonged to herself, not to

her father. 60

Any adult male had the legal authority tgﬁ contract
betrothal for himself either directly or. indirectly
. ectly

through an agent.%? It is interesting that the BSages

evidently disapproved of a son appolntqihg hies father to

act as his agent. This dis”approva'l is reflected in tI{e‘
statement: "A man 1s not so insolent as to appoint his
father as agent".®%  Indeed, 1in theory th’eY father had no
rights whatever - over his éon‘s betr:/othal and marriage,
irrespective  of ‘his‘ age and legalis,tatus.ﬁg Unlike _the
situation with the ketannah, the father ‘was not pefmitted
to betroth his minor son bu;: had to wailt for the boy to
reach legal maturit;fm‘ g0 that he could arrange his own .
erusin.’l In practice however, 1t would app’gar that thé
more ancient traditi('m which p‘ermitted tﬁe father to marry
off his (minor) son was still accepted.’®  There 1s a
ruling which states that if a f;ther gave his son iIn

marriage while still a minor.v his wife had a valid claim

to her ketuban.%fmuzn the katan (minor malé) had no

¥
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" authority ‘to write a legal docux'lient~‘73 The Rabbis also

-

taught that a good father is one. who arpanges for his sons

and daughters to be married.neav ‘the . period of their

Puberty. 4 Nevertheless. “the Tannaim grew -inerescingly
skeptical of betrothals and marriages ,of boys, arranged by.
their fathers, during their minority and began to ruiéi

that these were invalid 75" Thus, 1f a minor male died

V without <c¢hildren, his wife was exempt from the ;evira%e

obligationj6 Likewise, a manmcouid hot bé found guilty

of committing adultery with a woman whose husband was a
- s [ . -
minor.?’ wWnile it is not specifically stated that the .

marriage of the katan in each of these 1instances was

' arranged by his father, the implication is clearly that

any marrfﬁge involving ;uminar male had no-legal'yglidity.
This would include also any marriage arranged by the'gaéan
‘himself since, 1ike his female counterpart, he hgd no .
legal status or authority. If he attempted to befroth ‘8
woman, his a;tr had no 1e331 force~and the érusin was
invalid.”®  This ruling is 1llustrated by the halakah
Which ctates that 1f the katan were to betroth & woman
and,” upon reachiﬁg maturit?,. send’ gifts to her as his

arugah, the betroth&l nonetheless remained 1nvalid79 since

'when a katan betrothe, all know that such betrothal ig

! § . .
nothing’.go The Sages: were unwilling to give rabbinical

“validity to thé betrothal/marriage of a minor male since

tin due course he would be able to contract - la

Penteuchally valid) marriage'.al The& did, however,
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.recognize as rabbiﬁically valid the betrothal/marriage of

a minor female in order that 'people might not treat her
as hefker', as ownerlgss;prbperty.gz

Once he beﬁame o} age, the initiation of'any act of
betrothal became the role of the man, Almost the entire
proceduré of kiddushin wae the respongibility of the man,
inciudiﬂg the initial choosing of the woman. "It is the
ﬁgy of a man to go in search of a woman, but it is not the
way of a woman to go in search of a man".%3 The man chose

the woman whom he wanted to marry then proceeded with the

formal aspects of effecting the betrothal. While he was

‘permitted to employ an agent to act on his behalf in

contracting erusin, the Sages preferred him to “aet for

himselfiga There were several reasons for this. First,

the Sages wanted to ensure that tﬁg man had at least seen

the woman so. that he would not be able to say later that

she“ was fepulsive to him and, therefore, he wanted to
divorée her. 85 Secondiy.“ the use of &n agent Iincreased
the poséibilify that Samething could go wrong during the
betppthal process and the erugin would be rendered
invalid. That is, ‘if the agent did not follow the man's
instructions precisely, the betfothal was 1invalid. For
example, 1f the man specified a particﬁlar place where the
agent Was to betréth the woman, but he betrothed her at

some other place, the erusin was not valid.ﬁb Finally, 1if

- the man asked his neighbour to betroth a certain woman on

his behalf and the man went and betrothed her for himself,

5



the agent's betrothal was yalid.gT‘ Tbé Rabbis condemned

such- acts of deception noting that, - 'he ithe ﬁeighbouf-

- -

agent) has behaved toward him as a cheat'.88 Neverthe- fi

less, they ruled the betrothal to be valid and the man who
appointed him has lost out.88 —
Besides approacnipg the woman, the man was responsible
for giving the money or token of betrothal to the woman, or
for the writing of a deed if erusin was to be effected by
document. He was also regquired to make the verbal
de¢laration stating his intention to become betrothed to
_fhe woman., These two points have already been extensively
discussed so nothing .further néed be said here. In
summary, the primary role of the man in contracting erusin

&

was to ensure that the proper®procedures we&e carriedyout.
Since any breach or irnegularity in the process could
invalidate the betrothal, it was necessa@y for the man to
proceed with care. His prima;y concern was to ensure that
th; woman and/or her father consented to the betrothal -or

¢lse his aetions would be null and void.
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¥ Chapter Three: THE KINYAN OF KIDﬁUSHIN

L]

The discussion thus far has focussed on the process

of kiddushin and the relative roles and powere of those '

~

who participated 1in that process. Havihg contracted a
valid erusin a legal kinyan of kiddushin wag effected.

The 11tspai meaning of giﬁyan is 'aecquisition'. It was a
term which was used not oniy 16 thé aeguisition of a’wife
but of slaves and property as well. The Sages recognized
this threesome -~ wife, slave, property - as. ~be1$g
sometning“ of a unit whose common point‘of<fefenence was
that each could be acquired by a man who wouiq then become.
ba®al over them. The term ba®al, iike kinyan, emphasized
the idea of acquisition for it meant Qboth‘rjowner; and
“‘master' or 'lord'. Thus the wf;rd batal had inherent in
it the notion of both ownership &nd asuthority. Bacal slso
meant 'husbaﬂd' when used ih the context of‘mgrpiagé but
the other ;hances of tﬁe_word 41id not disappear. ﬁowever,t.
tﬂz idea of: ownership did not apply so strongly in
rélation\%o é wife as it-did in relation’to proper%y aﬁd
slaves. This 1s clear when the Sages state that the wife
does not bélong bpdily to her husband 5ut a slave g&d,l
and also, 'the wife's person is her own pcssession'.2
Although it is quite possible that in the very remote pasé
the Qﬁsﬁénd‘did purchage the woman and there was fhe~sense

of ownership involwed in that purchase, by, the time of the

rabbinical era this was by no means the case. A brief



\_r

examination“of’the histér? of the mohar,  the bride-ppice,
will support this statement.

The institution of mohar goes far back into antiquity
and was practised in Babylon and other parts of the
Ancient Néar East well before the nation of Israel -was
even formed.3 During the Tanakh-period, the mohar payﬁent
was tAe baslis of Israelite marriage, it was the decisive

transection 1in finalizing the betrothal.u There are two

.major views conceérning the precise meaning of the mohar in

ite earliest stages. One view 18 that the mohapr .
represented an economic transaction‘which implied purchase

and qwnership.5 This is the oldest view of the mohapr,

"

l.e. that is was a purchase-price. In this transaction

the man paid a sum of money 'or gave an object of value to
the Ffather 1in exchange for the ¢girl, whose role was

totally passive and who need not even know that the

b

transaction was taking place. "The second viewpoint

1

treats the mohar as & compensation gift - given to the

father for the loss of his daughter to the family.! As a

.compensation gift, the mohar aid morg than just 'buy" the

wéman. It created and cemented sn glliance between two
famil}és. established the prestige of the hugband and his
family, granted him authority over his‘wife and .made Sghe
contract binding on both parties, b The 'dgfferences
between the two views are subtle and the dividing‘ line
between theﬁ i8 thin énd fine. It i; questionable whether

the ancient mind would have been conscious of any

Y
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“distinction between the two. The main- points are that the
mohar was«;;aid to the féther.ﬁ not the girl nerseif'. émd
that the girl . need not participa:ce actively ,iin : "t.he
formation of her betrothal. These two conditions gave the
entire process the aura of purchase ‘e‘ven irf ;:hat' Qas not
in actual «fac‘t the intent. - Q

A major deveiopment occurred at sorune time in- the
post-Biblical period in which the mohar was given, not to
the father,.but to the girl herself.’ This development was
presazédi by the earlier Near Eastern pr&ctice‘; in which the
father received Dthe mohar payment but, rather than keep it
for himself, ’ he handed it over to his daughter as part of
her dowry.lo In this subsequent development, th‘e man péid

a lump sum of money whilh was held in frust for the girl

by elther her father or the husband himself and was given

to her 1if she was divorced or wid}-owed. Thusg, the mohar
ubecame‘ a financial ppotection for the woman, a sort of
insurance iaolicy in case of death, or alimony in the event
of divorce. This new, and very significant development.
seriously weakens the notion that the man purchased, and
therefore owned, his wife. Instead."‘ the develdbment
established his financial responsibility to protect her if
the marriage was terminated by either death or divorce.
Prior to this, the husband was able to simply send his
wife: out of his house.L empty handed, 'if he " no longer

wanted to continue the marriage. Likewise, if he died the

woman could be left p“oor and degtitute 1f neither her
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husband's nof'her own family was w111ing to take her in.
Howéver. -in spite of the degeiopmenﬁ. it was just as easy
for_tﬁe~husband to &iyorCé his wife since the sum of money
was ‘aiwayé ava;labie and he need onlyfgive it to her- and
gend her away.llﬁ It was also impractical'to have a 1a;ge
sum of m&ney around the house which could not be employed
to meet the éaily expenseg of thg‘faﬁily‘ Fin&{ly. during'
the post-Biblical period ’economlc conditions wefe
apparently arduousk and it became 1ncreasihgly difficult
for the man to marry since he had to pro?ide the to%al‘“
mohar payment Ex the time when he artanged the betrothal.
All three of thesé problems were eliminated with Simeon b.
Shetah's enactment in the fipét century B.C.E. thch ruled
that no money need be paid in order to effect betrothél
but .rather. that a lieﬁ be placed on the husband's
property as a guarantee that !ﬁ cage of divorce or
wiﬁowhood. the woman would receive the full mohaf
payment.12 Thig not only made marriage egsier,l3 it also
entitled the husband to use the money, as if oh loan from
his\~w1fe. in his business affairs.i? While making
marriage easieh, the enactment simultaneousiy made divorce
a more costly and unattfﬁct;vg option for the husband who
wés regquired to pay‘her a large sum of money in & -single
payment. Consequerntly, the husband was compelled to think
twice about divorce since it would make a serious dent in

his property 1nvestments.15 Marriage thus became mnore

secure for thg woman. Indeed, all of the deGelopments in

-
=
¥
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the institution of the mohar favoured the womsan, raieing

. her status and-making her financial position more secure

and stable, She was by no means an object t be disposed
of qéhqu;ng to the whiﬁs of the husbandtﬂfszgther. the -
husband ha& T very wdefinite. financlial res%onsibilitiesw
toward his wife, responsibilities and obligations which

A\

did not extend to his slaves or property. These
develogments indicate clearly that the wife was not
‘owned' by her husband and that %he pfoceésAwhereby a wife
was acquired did not 1mpl§ purchase ‘and ownership" This
viewpolint 18 further éuppofted by the fact that, while a

man could -a¢quire a woman. he could not do 8o without her

consent. Contrary fO'this, a man c¢ould purchase a.slave’ﬂ

without that individual's’consent.l®
If the kinydn of betrothal did not give the man the

right of ownership over the woman, it did bestow upon him

authority over her. The authority of the father over his

daughter passed, to the husband at the time of marriage.17

.
Except. to a ‘limited exténf. the man did not %aCQUire
authqrity ovef the woman at the time of betrothal. While'
he was cal;gd he§ batal, heﬂ husband, and she hisg wife
from tﬂe moment the betrothal was effected this did not,
generally, involve the immediate activation of his
authority ovér her,  nor of the rights and obMgations
which each had towerds the other.  What the kinyan of
betrothal meant was that the;man had acquired the woman to
the extent -that she was forbidden to have a sexual

4
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relation with other men; she was recognized as his wife

18

and no other man could make a claim upon her. "One of

the rabbinical terms for betrothal is kiddushin which
\ ‘ .

means ‘consecration', The Sages understood that when a
mann acquired a woman in betrothal he coﬁsecrated or

ahctified her ﬁoﬁ himself; she became bound to him by a

o

bond of holiﬁess and she was set apart solely for the man
/ Wwho | betrothed her. The primary implication of this
‘sanctification was that the woman was forbidden to other
men 1in her sexual relations. The right to know nef
sexuéll& belonged exclusively to her arus, even .though
this right Aid not take effect until f.nuppan, the marriage -
¢canopy under which the“mérriage was syﬁbql;eally
consummated. 19 The woman was, through her sanctification,
.go keep herself pure in her relations with other men. The
brocess of acquiring a wife was %hus brought into the
realm of the sacred.zo although in —pdrely pfactical terms
it was a contractual Qgreemént and had many parallels to
other types of acquilsition. The procedural‘papallels ;n
the different types of acquisition fade into relative
insignificance when one considers thg act ofuaqquiring a
wife in t%rms of the sacred rather than the éecular.

A very brief. exemination of the parallelé between the
differ@nt types of acquisition will éerve.to‘indiéﬁte that..
in  spite of the similarities, the differenéee}i are
.l ‘ significant and . that the Sa&eé did noE_;éﬁuate ~ the

acquisition of property with the acquisition of a slave or

4
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of. a8 w;}e. Each form of acquisition was seen as
distinctive. For 1nstance, thle a wife, a slave and
property~éou1d<allvbe acqulyred through money or deed.21 the
declaration ~;vhi,ch accompaﬁied each of-these acquisitions
was different.zz Although moﬁey could acquire both & Slave
and a wife, in the case of the slave, money had compulsory
ipowers{ that 15; it could acquire her even against her
wili. . This was not the case 1in matrimonial relationships
for, as ﬁoted earlier, a man could not use money to acquire
a woman if she did not’ consent to the betrothal.23 Neither
vé slave nor & wife could be acquired by barter, although
QOVabié ﬁropéft& could.zutv "1Bapter' 18 a system of
‘symbolic excﬁaﬁgg, %he article with which it is effected
symbolically 'representé the larger article or the mohey
which 1s actually thé purchase price. Consequently, the
arficiéf may. be worth less than & perutah. When the
.vaéquisiﬁion is effected through ‘money itself, or an
:é%kidie'valﬁed as monéy., what is not worth e perutah does
~ho:c.rank déisuhh".25-:0hly money, or an object which was
é;ven,és;mdney3h could be uééd to acquire humans.v In the
éﬁég of & wife, the money or token need only have the
: value of ;awpgruyéh eince 1t wllla symbolic replacement of
i'%hei‘ﬁbyaf Q&Qment whieh wag promised to the woman:
siaVes, jhoﬁever. could hof sé purchased with less than a
ﬁé?u;ap.ZG Neithefva glave nor a wife could be purchased
: wifﬁ' a‘ﬁQ1edge.27 _Finally, a wife could be acquired
fthré&gﬁ an  act of”éexual intercourse but a slave could

3
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not.2% In the levirate situation, cohabitation was power-

ful enough té effect a complete kinyan of marriage,Z2?

Clearly then, there were significant differences between -

the

three types of acquieition and although there were

parallels on a global scale, when one examinés each one

separately, tpe particulars were gquite distinctive.
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Chapter Four: INVALIDATING:; THE BETROTHAL

|
i

The Sages were ‘careful“to %dentify circumstances
which would -result in an invalid bét;othal.  Included in,
théalistvwere procedural irregulagities. Forvexample. if
the token given by the ﬁ;n was not worth' at least a
perutah the betrothal would be lrendered invaliid.l
Likéwise. if the man failed to partiéipate in shiddukin,2
or to make a declaration.3 or to bet;oth the woman before
two w%}néggéﬁﬁ hlis actions were nullified.

VA“betrogaal could also be rendered‘illegal if the

» couple were gf an incestuous degree of relation to .each
qther.5 In this. case, no Kinyan was egtablished, no
flormal procedures were required to terminate the
relationship and the woman was free to become betrothed to
an;ther man., She. was under no obligations and enjoyed

_none of the rights of an arusah. Should bthé couple
proceed with the betéothal and marry, thedr marriagé
likewise was judgedAto be 1n&$11d and nonekff the rights
and obligations of a legal marriage came into effect.® 1¢
they continued 1in their ‘marriage' the couple were
commitging a grave transgression, the penalty of which was.
kareth (1it.: 'eutting off').’ That is, these individuals
became subject to the direct punishment of ?HWH who would

_suddenly orlprematurely send death t;y;hemvg Because the
Judgment of the couple was in the hands of God%xrm) human

punishment was presgpibed for them.9 The couple became
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., woman -became a zonah, & harlot.

subject to kareth with their first act of cohabitation, an

act which marked their relation/asuAincestuous. and the

10 Any children born of

- the union receilved the derogatory. title of mamzer{eth), a

bastard.11 A mamzer and hie offspring were- forbidden to

"enter the Jewlsh community, the ‘assembly of Yhwh' for all

time.;2 This meant %hat they could not mfrry one of pure
Israelite or priestly stock,3 although if he (she) did
the union would bgﬂ'valid but prohibited'.lu It would
appear that these _matrimonial restriétions were the
primary penalty paid by the“mam?er and his deccendants

since 1in other matters such as inheritance, the 1ev1rgte

obl;gationls. ‘the right ‘to a ketubah and subjection to &

penalty for violating a natarah, the mamzer(eth) had full

legal*status.lg

While betrethals and marriages involving incestuous .

relations were 1nva;id by Pentateuchal 1n:}unction.19 there
were other “unions which were prohibited but iyhich the

Sages Jjudged to Ee valid nonetheless. \Several types of

. ]

valid but prohibited betrothals cani be identirfied,

inecluding those which involved. a se%ond degree . of
1ncestuous~ kinship &as enumerated by tke Rabbis. 2P A
second type wag the betrothal/marriage getween & High~-
Priest and widow. a union forbidden by the Pentateuch. 2l
It made no difference whether the woman|became a widow

during the period of erusin or after nis‘ulin: the High-

Priest was forbidden to marry any widow.22 Likewise, no
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priest could betroth or marry a divorcee or bgluqahZS-( a
woman who has participated in the rite of haligah, ‘the

ritual by which the levirate bond is terminated) or a
24 ” "

v

. proselyte. These _prohibitions;wére made in order té
maintain the purity of the priesthoed. - =~ = = - s
The third category of valid but “ ﬁrohibiteg
betrothals/marriages involved individuals who. b&- birth,
belonged to soclal classes which were forbidhen to inter-
m;rry.25 _ For example, ‘a m;mzer(eth) wag fdrbiddén to
betroth someone of pure Israelite stock.20 Finally, & -man -
Lwas forbidden to remanry his wife who, during the interval
_of their divoree, had been betrothed/merried to and
d{édrced by _(or widéwed from) another ‘man.27 Neither
iould: he (bet§§fh~ a woman withszhom he 'had performed

haiisahzg‘(thé«ritual 'taking off of thé shoe' in order to

sever the levirate bond). or her relatives 29 -
i)

-in spite of the prohibition attached to each of these

relationships. the betrothal was j?dged by the Sages to be

~

valid in every w&y.30 Thug . the normal rights and
“ - i,
obligations of erusin cane ingd effect and & formal

divorce was required to terminate“the' bond. ‘The ohi&
dissenting voice to this ruling was that of Akiba who
considered gve?y“betrothal prohibited by a negétiVék
injunetion to be invalid.31 His teaching wés rejected,
however, in favour of the mé}prity‘opinion.

The Aegative consequences of the union were not

" “manifest -until after nimeulin and were felt, hot only by



&
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the woman, but by any offspring born of the marriage. In
most cases, héweVer. even the marrlage was deemed to be
valid, although 1t was not permitted to continue. In
these péses. the woman was able to 'become' the maﬁ’s
wife, -buf she was not able to ‘remain' his wite. 32
Consequently, the first act of cohabitation which the
couple  had w;s valid and legally consummated the

marriage. The second act. however, was prohibited and

brought with it the penalties levied against the

participants.33 The penalties varied somewhat depending
Qn the precise nature of the relationship. For instance,
in wvalid but prohibited unions involving the priesthood
both the betrothal and marfiage were fully valid and the
woman enjoyed the full rights of a wifeaBH However, che
became & halalah, & 'profaned' woman and her offspring

were also ‘yalalim.35 By marrying a women forbidden to

- him, the priest 'profaned his seed among the pe@ple'.30

The - primary punishment of the halal (male offspring) was
that he was rendered unfit for the priesthood37 nor were

his female children, grandchildren, ete. permitted to

‘marry a priest.3B He was, however, permitted into the

Jdewish community39 aaq’égs able to marry a woman of pure
Iqraeli;e stock‘do Likewise, the halalah (female
pffspring and forbidden wife of the priest) was peﬁﬁitted
to marry an Israelite but she was forbidden to enter into
the pfiesthood through marriage to a ‘priest.ul However,

the female offspring of a marriage between a halalah and
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“having to bear the status of the inferior parent.Y

- was not entitled to a ketubah nor to maintenance and tﬁe

. . &vj
\ A

israelite were fit to marry into the pr':te:s‘choc:»d.a2 The

priestly impairment was, thérefore, passed on through the

male lilne. In this situation, it was primarily the-

offspring who suffered’ the brunt of Atheifr parents’

transgression: This occurred also when the forbidden

union involved individusls ‘from social c¢lasses which were.. ..

not permitted to intermarry. The betrothal -and ﬁgrriage

were fully valid ~but the offspring were penalized by
*

8

’

“ In  those cases in which the man remarried his
divorced wife, his halugah or her pelative, there weve
viftuallyv no pénalties to either the couple themselyés or
their”uch}ldren. Thus, both the‘be%qof?al and marriage
wepre fuliy valild, all rights. and obligations cameb 1ﬁf0“

effect, and their children were lesgit1nu_=an:':-z.‘l“l Finally,

those related by a second degree of kinship were penalized -

only to the extent that the rightsqwhich they enjoyed one
-

toward the othtr were imgaired. ?or example, the woﬁén

-

»

husband was not able to take possession of Fhe things
which h;s wife found or produced by her own hands., or to
annul her vows. He did, however, inherit her estate and
was obligated 'to bury her, even 1f he was a priest.“5
There are three significant conclusions which cén be
érawn from this brief examination of the legal
éonsequences of forbidden unions. First, except for those

w

relationships ywhich involved a first degree,éf incestuous
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kinéhip. the betrothal yas;dé'éiﬁea to be fully valid,.  in
spiﬂte of the prchibi%ibn _@.tggched‘“fcoflit. .Second, -in all
cases, the pe‘nal{:y:'aésocigterg with the prohibited . union
did not become active. dn‘t:'Ll after“;nisgg;’;in.“b More

il

speci;fically.j -the{fﬁpe‘nal‘t,ﬁ was dependent upon physiéal
coh‘éia;fétatl-on‘ t:?etwéén the - couple.*7 “To this extent,
nigsu’in’ wae.a far stronger ahd more cﬁr{sequenti‘al -get, 1in
N ‘Gérmé ,of" its lég&l 1frypl'1c§fions; 'thadnr wag :l'ciddughin.
‘ Fin;aliy, - ;nﬂ some, but n‘c;tgll ;ln'stances. the ;of.fs'br?in‘g‘ of
- the couple - suffered t\he ‘negatvive repercussions ‘ot‘v' ?he
"tra;’qsgressiqﬁ - of thelr parents." - The primary penalty ‘of
"~ the cgffsp'ring wa;s an ;L.nf;epior soclal ‘sféi;usvvwhicﬁ required
them, anci c:ft_gn thelir owﬁ children, to-be stigmatized a‘nél
degraded. "The fathers have eaten sour grapes and> Nthe

" children's. teeth are-set on edge".'¥. While the couple .was.

compelled to terminate their betrothal/marriage; the fact

that the legal implications of thelr ﬁnion were discussed -

K

suggest"s that in practice the couple were able to continue
“in thelr Ve;lid 'bui: proﬂipited relationship. As part of

-

‘the | process 6f compqlsion. those gullty of such
transgressions were .to be whipped.%? However, the Beth
Din ('house of la@’. the Jewish court) was not always in a
position to "enforce ite rulings .‘

Either the man or the woman could render their

betrothal invalid through any intentional act of deception

one towards the é”cher. ‘ The deception would occur during



tﬁe process of effecting'the betrothal. For instance., the
man might éeceive the woman concerning the nature of the
token with%which he was contracting erdsin: "{if a man
says to & woman), 'Be betrothed to me with this'éﬁp of
wine'*and‘it;is found teo be honey, or 'of hoﬂéy' and it ic¢
foupd to bé wine:J;with this silver deﬁar' and 1t is found
tou be gold ap ‘of gold' and 1t.‘is“ found’ to 'be of
silver..&gshe is not betrothed". 50

1Deqéptipnv was most likely to occur in what may be
tetmed 'condifional Betrothalé' in which thé man- sméte53‘~
'Be betrothed to me on condition that.h...'.  This
staﬁement céﬁl@*ﬁe C9mpleted in any number of ways. The
man ,éduld make himself the subject of the condition in
which case -.deception wohld occur 1if *he said something
»ab;ut himself which he knew t¢ be false. For example, the
manxcould'ﬁtpempf to deceive the woman about his financial
‘status: v"'Bgﬂ.betréthéd to me on‘condition that .I " am
Qeglthy‘. éndihe is found to be pogr, or 'poor' add ﬁe is
-founq' to be wéaltﬁy,"she is not betrothed”.>! ﬁe could
also deceive tﬁe woman about his social-economic position
which would include matters such as the quantity and
quality of his real esta%:e.52 hig oqcupation.53 where he
lived (city —or village) and whether or not ‘ had children
or servénts.f’u Finally, deception could occur in thg area
of social class which was dependent on whic¢h group one was

born into. Thus, if the man made the betrothal

conditional on his being a priest but he was actually a
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Levite (or vice versae): or a'nathin (a descendent of the
Gibeonites) and he was found to be a ” mamzer (or vice
versa) then the betrothal would be made invaelid by his
m'isr'é{)'ﬁvesentation. 55

7 There was; unanimous agreement among the Rabbisg ti‘xat
in all cases of deception involving matters of birth or
s‘ocial class ‘the betrothal was invalid even if the woman
declared, "It was my intention to become betrothed to him
natwit:h.c.:t:at.rxclirxg".56 Indeed, 1t was by far the majority

L
opinion that any inteptional act of deception, whether by

the man or the woman, was sufficient to invalidate +the

betrothal. The only dissenting voice was that of R.

Simeon who taught that, 'if he deceives her to her

<

advantage, she 1is betrothed?.w This ruling applied to

monetary matters only and was not e)nftended to an advantage

in birth, 1in which c¢ase he concurred with the méjority
view that she was not be*l:x;oth»sed.stj Hoyyevep. even * 1in
situations involving economic advantage, R. Simeon appears
not. to have applied his principle consistently. For
instance, he would judge as valid a betrothal in which the
man stipulated 'oﬁ' conQdition that I am poor' a;xd hé was— in
fact riech, because this wé)ul(.i be to t}xe monetary advantage
of the woman.>9 However, Jin matters involving the man's
soclial-economlie position, R. V?Simeon;greed that under no
circumstances was the betrothal valid/ even though these
may be viewed as matters. which might be of financial

advantage to the woman.ba
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The basic principle in conditional betrothals was
that any con@ition which was true at the moment of
betrothal, even 1f it was annulled later, resulted in a
valid kiddushin, Hence, 1f the man cgald, 'on condition
that I am poor' and he was poor but subsequently became
‘rich,"the betrothal remained valid since no deception had
taken place.61 Alternately, in the evernt that the
condition was not true at the moment of betrothsl, even
though ‘it was validated later, the betrothal was not
valid, Consequently, if the man said, 'on condition that
I am boor’ but he was in fact wealthy and only later
beceme poor, the betrothal was invalia. 0?2

Clearly it was impértant that the man be precisely
" ‘what  hé nepresgnted himgélf to be since 76; iﬁtentional
'act of decéption oﬂ his part was sufficient to invalidate
the betrothal. However, 1t could also happen that the
woman was deceived unintentionally by the man. fhat is,
she c¢ould accept his token of betrothal thinking that he
was rich even though he made no statements concerning the
matter one way or the other. If it turned out tha£ the
man was actgally poor, the betrothal remained valid®3
because a ‘'mental stipulation' was not recognized as
. legally valid.%% Likewise i1f the man declared that he
'betrothed the woman thinking she was, for example, the
daughte% of a priest but she was in fact the daughter of a

Levite, the betrothal was nonetheless valid.°5 The

gulding principle in cases of  unintentional betrothal,
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where no condition was verbally attached‘fo the betrothal
althdugh one of the participants may have made a meﬁfal
stipulation, was that once the tokens of betrothal had

.

fallen -into the woman's hand, a valld Kiddushin was

effectea. b

In all cases of conditional betrothal the man
was required to give something worth a{peruyah in order %d
make the eruein a legal transactiéﬁ. even if it was lgtér
made invalid because the conditioh was not Pulfilled.S7

It was also possible for the woman to bé made ;he

subject of a conditional betﬁoﬁhal. ‘In this case the

statement would be, "be betrothed to me on condition that

you....',. followed by the étipulétion. Any - qon&itién

which the man “could place ‘upon h;%self could also "bé
placed on the woﬁan. " Thus, “the co%ditipn could -involve
the woman's finanpial status, birth class or ﬁer éoc1a1~
economic position, which agaiﬁ-hould include facts about
Aofgsprihz or sgryants.g Should the woman intenticn%}ly
:deceive the man about the stipulation, ‘she would therebyv
invalidate the betrdtﬁal.ﬁa IB order for the woman to be
- said to have intentionally deceived the man, the men must
hKave clearly verbalizéd the condition whicQ Ee Qas placing
on thevwoman.ﬁ‘ A mentél stipulation, as Qoted above,. had
no legal effect. | )

_~ In addition to the various types of stipulation which

could be placed on eilther the man or the woman, there were

three which applied specifically to women and had no .

application whatever in relation to men. The first.“of

v
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these concerned vows: “If a man betrothed a woman. on .

condition = that .she was not subject to vows and she was

found)%o be under a VOW. her betnothal is invalid" 09 If

B

‘the man did not learn of his wife s Vows until after theiru

7merriege. < the Mishnah teaches that her deception and the

unfulfilledv condition combined. to form just grounds for

Jdivdrce. and that the wbman'lost the rigﬁts prescribed for

i her in her ketubah. 70 The . later Rabbis disputed the need

o

for the woman to be formally divorced by her hugband. Rab
Voiced one epinion when he taught that even though the

-betrothal was invalid, the consummation of the marviage by

an aet of cohabitation made the marriage 1tself valid.

ST U S P

Rab based hig argument of the assumption that the. man's-
intent  is having sexual - conraet was to  complete  the

. marital kinyan and that- 'no man‘treats his inteveourse as

B

a mere act of prostitution 7l Since the merriage was

recognized by Rab. as legal. “the wcman'reqqired a.get. in'

. \ '
order for =t to be terminated ‘ Samuel, however, was pf

intercourse to effect a perfect kinyan of marriage was

fully dependent on the validity of the original betrothal

Since the betrothal was-invalid. theeintereourse likewise

legal, the betrothal was ‘not valid and.the woman ﬂid not

Pequife a ge§.73 In whose favour was the dispute settled?

"R.'Kahena stated- in the name of Ulla: If a man betrothed

& woman on a certain condition (which was ‘not fulfilled]

69

another mind for he taught that the power of/ the

-had no legal force.7? Therefore. the marriage was nof o
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.and ‘then nadﬁintercourhe with her, |if the union is to be
{ .

} terminated) éhe‘requires a get from him. Such & case once
occurred and. the Sages could find no legal ground for
reLeésing.the&woman without a zeg".7u

':The issue of vows was so important in the eyes of the
Rabbis that they taught, even if a man betrothed and
~married a woman without stipulating the ébnditioﬁ that she
-‘not be ‘under aAy vows, and sShe was subsequently found to
héve vows upon her, she could be divorced and forfelted
her Kketubah P;zhts.75 The woman in this case was deemed

1

te have deceived her husband by her silence. The

. presumption by the Rabbis seems to have been that men

.-generally did not want to live with a woman who was in the
habit of putting herself under the restriation of vows.7®
" Whether the man made his disdontent with such a practice
1~known at  the “tiﬁe of the bétrothal Br only after the
marriage was 1rpelevant té many of the Rabbis. 1If the maﬁ
‘did  not speak his mind.until after marriage, the Sages

- fréated» his statement as if he had made it as a condition

1

at the time of erusin and since the condition went .

unfulfilled, the betrothal was retrospectively invalid.’’

During the perigdbunder discussion, an individual

B3

“.eould have his vow annulled by the Sages in a court of
law. - There was some debate whether this option was- open
10 a woman whose betrothal depended on her not being under

any vows. R. Meir taught that if the woman went to a Sage
-after. her betrothal and he _ annulled her vow
o her »

-
-
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retrospectively, 1t would be as 1f she was under no vows-

at the time of betrothal and the giddushin would,
therefore, by valid. R. Meir was 6f the opinion that a
man did not object to his wife being exposed to the
disgrace of appearing before a éourt.78 R. Eleazar. who
held the opposite view, attempted to discourage a woman
from appearing before the courts by declaring the
betrothal invalid even 1f she did have her vows annulled
retrospectively.79 As far as R. Eleazar was c¢oncerned, no
legal recourse. was open for a wéman whose betrothal was
invalid because she waé under a vow; no matter what she
did her kiddushin would remain invalid.

The ‘econd major issue which applied specifically to

women involved physical defects or blemishes. The -

situation 1involving defects was almpst identical to that
of vows. Should tﬁe mgp make the betrothal conditional
upon the womah not ﬂaving any physical blemishes and she
was found to have something wrong with her, the betrothal
was invaelid.30 1f Fhe woman failed to tell the man about
her defects and nSt only accepted betrothal but alqu
married the man, she could be divorced and forfeited her
ketubah.gl; If the defects were discovered during
erugin, 1t was up to the father to prove that they ‘arase
after the betrothal. 1f he failed to do so, and it was
shown that the defects were present when the man betrothed
the girl, the betrothal was Judged to bekinvalid since the
82  Alternately, 1f the man did not

man had been decelved.
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learn of her defects until after nissu’in, the onus was on

him, not the father, to prove that they had been present

prior +to their betrothal and that his bargain had been in

error.83 The general principle was that 'he 1in whose

domain the doubt first arose must produce the proof*. 84

This situation applied only to concealed defects: if her
defects were vwvisible the man could bring no charges

agalinsgt her,35 «Indeed, the Sages were quiée restrictive

about accepting defects as a valid issue around which

to
have a condition.

If the woman's defects were visible or
if there was a bath-house in the town where the man's

female relatives could examine the woman,' he

vﬁgirmitted to c¢laim that he was deceived

physical

was not

concerning her

blemishes.86 Further.ﬁ there were only a finite

number of defects which the Sages accepted as sufficient

to invalidate the betrothal. The man himgelf was no{ the
judge to determine what did or did not constitute a

defect. The Pentateuch stipulates which physical defects

disqualifiled a woman from marriage. These were the same

as those which disqualified a priest from serving at

the
altar. 87

In aqfition to these, the Talmud also includes

excesslive perspiration, moles, offensive breath, unsightly

scars X prepulsive voice and misshapen breasts as defects in

w0men.88 Under no circumstances could a betrothal which
was invalid because of the woman's defects become valid,

if she went to a physician and was healed after the
betrothal. Unlike vows,

even

which R. Meir permitted to be
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annulled pretrospectively, &a defect Sould not be cured

retrospectively(89
" A third type of deception which applied exclusively
to women concerned her virginity. A naarah being married
for the first time was assumed to be a virgin and tBe arus
did not have to make this a formal stipulation in order
for i1t to be an effective condition of erusin.%?  Indeed,
the matter was so igportant that the woman was tested for
her vifzinity on her wedding night.9' 1If the 'é?gns “of
virginity'9? were absent, the man could bring a claim of
non-birsinit& against her and declare that his
betrothal /marriage had been based on a deception.93 Two
practical issues were involved in this c¢laim: first, was '
the woman entitled to any statutory mohar, and if so,bhowég;
much - the 200 zuz to which & virgin was entitled, or only;
&100 zuz which non-virgine received; %% second, was the
woman permitted to her husband, or was he required to
divorce her?gs .

The Sages determined that a woman could 1lose her
virginity through an acecident or through sexual
intercourse. fhey also distinguished between a loss of
virginity prior to erusin and ddfinéytne petréthai period

'in: making their rulipgs. The most crucial distinction,
however, was whether the woman told her arus about her
loss, or not. Thus, 1if the woman lost her virginity

through injury or intercourse prior to her betrothal, and

she told her arus about 1t, ghe was entitled to a mohar of
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100 zuz.9% 1If she deceived him by not revealing her loss,
she recelved nothing.97 In all caeses, the woman was
permitted to her arus.

The loss: _of virginity subsequent - to - erusin was

-

somewhat nore éﬁmplex. " If the woman was 1njured_and told
her arus that she had thereby lost her virgilnity, she was
not penalized but recéived the full mohar of virgins.9Y
If she did not tell him, again she forfeited her total

mohap but remained permitted to him nonetheless.

Likewise, 1if  the woman was forcibly raped, she was not

s

pehalized whatsoever, even if her husband did not learn of
the incident wuntil after niseu’in when he made a claim
against her.gg However, 1f the woman was seduced or

otherwise consentedto the intercourse with another man,

~and there were witnesses to 1t, she was condemned‘®as -ah

%

adulteress: she was forbidden to her husband who was

compelled to divorce her and she received notning,loo In

sum, the general rule regarding a woman's deception about

“ her (loss of) virginity was that she forféﬁfed her mohar

but continued to be permitted to her arus, except in the
case of a woman who was seduced af%er erusin.

In the cases of conditional betrothal discussed so
far. it has been“assumed. that the épecified stipulation
was true at the time it was made. However, it was also
possible for a betrothal to be baéed oh a condition whieh
was to be fulfilled at some future date. Probably the

most common type of condition in suéh instances would

L



involve a promise to do something , which woul& be of
advantage or benefit to the ﬁghan. For instance, the man
might promidé to give the womah a gift of money at some
gpecified, or unspecified, future date. "Be betrothed to

me on condition that I give you 200 zuz", she 1s'betrcthed;

and he must give 1t.101 weop condition that I give you

within thirty days-fromu£ow': if he g;&és her 'within
thirty days, she is betrothed: if not, she 1is not
b‘etrotheq".l02 The promise could.also be to perform some
service on behalf of the woman or to do some labour for
her. If he performed the service or ‘task, she wés

!

betrothed, if not, she was not betrothed.103 .

Several major questions arose in- re}étion to
betrothals dependent- on aicondition which was to be
fulfilled in the future; First, Qhen did the giddushin
become valid? The most widely accepted and practiced
ruling, especially in Palestine, was that tasught by Rabbi
(R.‘ Judah the Prince),10% “he wno says 'on condition' is
as though he says 'from now'"}105 That is, the betrothal
became effective immediately but the condition had to be
fulfilled. By judging conditional betrothals to be valid
immediately, Rabbli was making the process of Kkiddushin
easler for the couple and presuming that they wére’seriohé
enouéh in thelr intent to marry that they wouid enstre
that the condition would be fulfilled s quickly as

possible. He was alsgso recognizing conditional betrothals

as a valid and legal means of-effepting kiddushin. Rab
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Judah appears not to have c¢oncurred with Rabbi on the
Basic legali!ty of conditional betrothals since he ruled
that lgiddusl;xin became valid only when the condition wae
fuiﬂilléd.mé " While Rab - Judah's ruling was not the
accepted h&l&kah;y it nonethelede:s found e=trong support,
especially in Babylon.107 )

A second question with which the Rabbis had to
conténd was, what is the legal status of the relationship
if the condition remained unfulfilled? How much time was
p,ermitte& tp elapse before the betrothal was reﬁdered
invalid " due to the unfulfilled condition attaéhed to 1t?
It would appear/ that :Lt‘was possible to maintain the

- ‘ .
lgiddusﬁ'i; without making any attempt to fulfill the
conditiﬁg. .Indeed, it evidently was*possl'ble for the
ecouple to beceme‘ married and’ have childre.:n without the
conditjon being met. In such cases oft 'mistaken
befrbtnal'log several more problematic <Questions were

ralsed: what was the legal status of . the marriage

‘eonsidering the betrothal was:in fact invalill due to the

unfulfilled condition? Was a get requived 1f the union _
were to be termlnated?  What wasﬂ the legal status of the
offspx?in-g’?‘; The a¢cepted halakah, based on majobity
opinion, was that the marriage was deemed to be valid in
spite of the "invalid betrothal. The Rabbis ruled that the
co'uple's first act of intercourse was effective to f‘brmia
legal lsini;&n of mérriaee 3:11*1.2453~ thelr lnten;c was  to

consummate thelr. marriage.log By acknowledging the

?
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marria%e to be legal it followed that a formal divorce was
E;quired if the wunion was to be termiﬁated and the’
childfen had full legal status. 110 4 minority of otherv
Rabbis taught that, since the betrothal was invalid, the
marriage was. not legal and, therefore. a get wag not-

111 Because

required and the offspring were lllegitimate.
of the confusion such a situation would create, this was
not an acceptable, or accepted, ruling.

Rab Judah's ruling that the betrothal was not wvalid
until the éondition wag met, eliminated even thgﬂpofential
for such cOmplidafioﬁs. There was no doubt or uncertainty
regarding the wvalidity of the relationship: It wouid
appear that Rab Jhdah. and his supporters, were attempting
to ensure that individuais did not become 1involved in
marital rei&t;onships“which were shgouéed in uncertalinty,
deéeption or doubt and which had the potential for being
judged as improper or impure. To this extenf Rab Judah's
ruling reflects the essential corner-stone of rabbinical
teaching: to  encourasge and'ensuré the purity of Judaism
and Jews; to guide their people away from siEuations or
relationships which could cau;: them to* transgress the
Torah, and to ensure that no-one stands in a position in

i
which their legal status is in question or doubt.

Many Teachers in the Mishnaichalmudic period>

accepted condigional betrothals as a legitimate means for

W
effeecting -kiddushin, Nevertheleﬂs. they evidently webre

aware of Rab Judah s basic concern thax cqﬂdi;;ons not be

i
| ~,
!

s
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such that they caused individuals to transgress the Torah.
Consequently, the Sages began to 1limit the use of

conditional betrothals: Rab Judahs ruling that the

"betfdthal ‘was not valid until the condition has been met

was one form of limitation. The Sages also attempted to

1limit the type of condition which wpuld' be consildered

acceptable. The principlé limitation was that the
condition not negate Biblical requirements. 12  Thys, 1if
the man were to stipulate, ‘'on conditionwthaf you not be
subjected to the Levirate marriage’', fhe éonditioﬁ was
null but the betrothal was ' nonetheless valid.l!13
Likewise, were he to‘;téte, 'on condition that you have no
claim égainst me for food, &lothing br sex'.llh‘ In both
these gxamples, the stipulatiéns contravened a B}blical
1njunp;ion115 and were, thérefone, rendered null and, void.
In such iqstances, the law merely ignores the condition as
if "it had never been made and rules the kiddushin to be
valid.11® ° The process of 1imiting conditigeal betrothals
reached 1%s peak in the post-Talmudic period when the

% u

Rabbis prohibited their use altogether.ll7

NOTES

1. KiEaViZa-b.SDa-b: TKidd 4.4; Ket 73b

2. Kidd 12b: Yeb 52a; Son.Tal.-Yeb xxxii; Cohen, 1966,
318 : .

3. Kidd 5b,ta,9s; TKidd 1.1,3

4. see Chapter One, note 85

5. Kidad U45a, 4bb, 50b-52a, 6b6b,67b; Yeb 20b, Uda-b: TYeb

2.2; Gitt 85a; First degree incestuous relations
include: his mother and step-mother, his daughter,
his granddaughter, his wife's daughter and grand-
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12.
i3,
14.
15.
16.
17.
18.

19.
.20.

21.
22.
23.

24,
25.
26.

27.

daughter, his daughter-in-law, his wife'’s mother
and maternal and paternal grandmothers, his
maternal and paternal sister, hils father's and his
mother™ sister, his wife's sister, the wife of his
maternal and paternal brother, and the wife of his
brother who did not live at the same time as he,
his father‘s brother's wife (Myeb 1.1,3).

Kidd o6b; TYeb 2.2:;Pearl, 1967, 20f:;0wen, 1967, 129
Ket 29a,3ba: Son.Tal.-Ket p.159,n.16; Yeb u5a. TYeb
1.10: Kidd 67b,74b,75b

Ket 29a,3ba; Son.Tal.-Ket p.159,n.16; Yeb 45a
Son.Tal.-Ket p.194,n.n.4,13; But Resh Lakish tdught
that those subject to the penalty of Kereth were to

" be punished by whipping (Ket 35b).

¢f. Kidd 77b-78a: Son.Tal.-Kidd p.400.n.3

Kidd 66b,74b,75b; Son.Tal.-Kidd p.p.345f,n.7; Yeb
44a-b,U45a,U49a; TYeb 1.10:2.2;06.8;:Berkovits, 1983,
28: Pearl, 22; Passamaneck, 1966, 121; A child born
of an adulterous relation was also a mamzep
{Neufeld, 1944, 225f; Berkovits, 28: Passamaneck,
121).) '

Deut. 23.3:; Yeb 49b,78b: Kidd 73a,78a-b; TKidd
4.16 o

Kidd 74a-b,69a; Son.Tal.-Ket p.70,n.12: Pearl, 22;
Passamaneck, 123 .

Ket 29b:; Son.Tal.-Ket p.163.n.n.1,4

Yeb 22a,8la

Yeb dia,

Ket 29a

Passamaneck, 124

Lev. 18.6ff

TYeb 3.1; Yeb 2la; The .second degree forhidden
relations include: the mother of his mother and
father, the wife of his paternal and maternal
grandfather, the wife of his mother's paternal
brother, the wife of his father's maternal brother,
the wife of his grandson. . .

Lev. 21.14; MYeb 6.U4:;9.2; TYeb 2.3; Kidd 13b

MYeb 6.4; Yeb 20a .

MYeb 2.4; TYeb 2.5; . The prohibition against a
priest marrying a halugah had only rabbinical
force; it 1s not found in the Pentateuch.

Kidd 21b

MKidd 4.1; Kidd 66b; MYeb 9.2; TKidd 6.1-2

ibid; Ket 29b; Son.Tal.-Ket p.163,n.n.1,4;
Passamaneck, 123 .
Deut. 24.1-4; Jer. 3.1; Yeb 1lb,l4la-b; TYeb 6.U4-=-5;
Berkovits, 5; Pearl, 21; Owen, 123:Yaron, 1966,2ff;
Falk, 1964, 142f: Falk, 1978, 290( de Vaux, 1961,
35: This law was peculilar to Israelite-Jewish legal
practice, not being found in other Near Eastern or

_Roman law codes (Yaron, 1966,4). The reason for its

inception into Jewish law is not clear. The Deut-
erohomic legislator says it is because the woman,

&
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59.
60.
el.
62.
63.
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.65,
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by her second marriage became defiled to her, first

husband (24.4), but. some modern scholars have some
difficulty in understanding how a fully legal 'and’
valid (second) merriage could make the woman a
source of defilement (Yaron, 1966,5ff; Berkovits,
5). Several theories have been proposed as the:
rationale underlying this peculiar law, none of
which are fully convincing: 1} the desire to
prevent hasty divorce; 2) an affinity between ﬁé““f?
marriage after divorce with adultery: 3) ‘natu
repulsion' against such a union, and: 4) a desire to
ensure the stability and continuation of the second
marrliage (Yaron, 1966, 5ff).

Yeb 10b,d8a-b; TYeb &6.4-5

ibid; Kidd Ub5a -

Kidd 51a-52a,66b: Yeb 20b,23a,l4u4b-U45a: TYeb 2.3,4;
6.5; Gitt 45a; Son.Tsl.-Gitt p.409.,n.6; Pearl, 20f
Kidd 64a,68a;: Yeb 10b,52b.69a; TYeb 6.5; Ket 29b;-
Sot 18b

Ket 29b,77a B

Kidd 21b,77b-78a; Yeb 20b:; Ket 29b

TYeb 2.3; Ket 100b -

Kidd 77a-78b; Yeb Ula-b,8dan

Lev. 21.15

Son.Tal.-Ket p.78,n.15

Kidd 77a: Neusner, HMLW-Kidd, 1980, 256

Ket 14b; Son.Tal.-Ket p.79,n.9 o

Kidd 77a: Yeb 8lUa-b,85a

Kidd 77a; Yeb 44b; Son.Tal.-Yeb p.288,n. 13

Kidd 77a; Neusner, op.cit.

Kidd 66b:; TKidd 4.15% f -

TYeb 6.5; Yeb #44b; Kidd 77a; fKet 100D

Q#eb 2.4: Yeb 8lUa,85%a-b; Ket 100b,101la

Yeb dlda

Yeb 69a,84a; Kidd 77b-78a; TYeb 10.2

Ezek. 18.2 : ‘

Ket 29b,77a; Son.Tal.-Ket p.1bl.n.b6

MKidd 2.2; e¢f. TKidd 3.10

ibid; e¢f. MKidd 3.2; TKidd 3.2-3

MKidd 3.3; TKidd 3.4

TKidd 2.2 ; -

MKidd 2.3; TKidd 2.4; Ket 73b

MKidd 2.3; Ket 73b: Eplk. 1978, 287
MKidd 2.3: Ket 73Db .

MKidd 2.2; TKidd 2.5

Kidd 49a; MKidd 2.3; TKidd 2.5 )
MKidad 2.2 ‘ . - '
MKidd 2.3; Kidd 49a

TKidd 2.4

ibid

TKidd 2.5

Kidd 49b; Rackman, 1954° 225: Cohen, 51966, .304
Kidd 50a; Falk, 1978, 287 -
TKidd 2.5 .
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68.
69.
70.
71.
72.
73.
74.

75..

76.
77.
78.
79.
80.
81.
g2.
83.
84,
5.
_86.
87.
Y.
89.
90Q.

91.
92.

93.
4.
95.
Q6.
97.
98.
99.

; 100.

101.

Kidd 63a; cf. TKidd 3.2 -
MKidd 2.3

MKidd 2.5; MKet 7.7: TKet 7.8: see Chapter Eight
ibid

Ket 73a

Ket 72b-73a

ibid ‘ -

Ket Tha *

- Ket 73b; TKet 7.4

ibid : *

ibid; Son.Tal.-Ket p.457,n.10

Ket 74bs TKet 7.8

ibid N
MKet 7.7: MKidd 2.5:‘TKet 7.8; Falk, 1978, 2487¢f
ibid . -
Ket 75e-76b: TKet 7.10

ibid

Ket 76b

Ket 75&-b

ibid

Lev. 21.17f£f; TKet 7.9

Ket 75a; TKet 7.9

Ket 74b; TKet 7.8

Likewise, 1if the na®arah had become a widow, a
divorcee or a halugah after erusin her second hus-
band could bring a claim of non-virginity against
her since no intercourse was deemed to have
occurred between her and her first arus (ket 10b:
Son.Tal.~-Ket p.52,n.12; e¢f.Ket 1lla-b,12a}. The
bogereth was not subject ta a ‘elaim of non-
virginity since her virginity could be lost simply
through maturity (Ket 11b, 36a-b). Nor could a man,
bring a charge of non-virginity against a KkKetannah
since she was not subject to any penalties because -
she was not a legally responsible individual (Ket o
uOb 44b;Kidd 10b).

Ket Za 9b, }0a~b. 11b; Deut. 22.13ff :

The 'signs of virginity' were the blood spots on
the cloth which was placéd under the woman at the
time that the couple engaged -in thelr first act of*
intentourse on their wedﬁing night (et @b, 10a b) 4
Ket 2a,9b, 10a- b,11lb

MKet 1.2,4: Ket 9b 10b -
_ Ket 9a-b! ‘ .
Ket 1la-b, 13& 16a ‘

Ket 11b

4 Ket 1ba; Son Tal.-Ket p.67,n.4

Ket 9a,12b,14b,164a: Son.Tal. ~Ket p. &3 n.18:p. 68,
n.n.5,6: Ned 90b-9la

"Ket -9b,11b; Ned 90b-9l1la; In theory. the woman. who

committed adultery during erusin was to be stohed
,to death; in practice, however, she . was divorced’
and forfeitéd her ketubah See Lhapter Seven.

MKidd 3.2 ’
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103. MKidd 3.6; TKidd 3.2 °

104. Kidd &60b; Gitt 7lda

. 105. Kidd Ya,60b; Gitt 74a

/106.  Kidd 60a - : :

107. ibia - :

-108.  Ket 51b,74a-b; Yeb 1:00b

-109. . Ket 72b-73a,7la .

- 110. ibid; .Falk, 1978, 287f . -
©11t. Ket 51b,78a-b; Yeb 100bs Rackman, 224

112. ~ TKidd 3.7-8; MKet 9.1; ibid, Rackman

113. TKidd 3.7 - i

114. ibid; ef. MKeét 9.1 . .

115. Levirate obligation, Deut. 25.%; maintenance,

Ex. 21.10 - . . )
116. . TKidd 3.7
© 117.  Rackman, 224 .
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Chapter Five: .TERMINATING THE BETROTHAL

Perhaps the clearest indication that the kinyan of
betroth&l haaﬂ the powev toigrant the . couple a quasi-

marital status waes the fact that it could only- be ;severed
. .

@

by a formal writ of divorce. a get. Just as nissu'in. a

fully cpﬁeummated~mafriagew &ould not be terminated except
with }a get, so &’vaiid k1ddushin requiredlthe'tet if the
arusah was to 5? free to become betrothed te,another man.,

The laws concerninz the proper writing of a cet and the

. lezal procedure for divorce were the same, irvespective of

whether it was a divorce following eruain ‘or divorce

Y

) followinz nissu}in. 'Thus. ‘there was nothinz In fI@e
rﬁformal procedural aspects ‘of divorce to distinzuish thexV
termination of betrothal from marriege.2 .f 1.3 ‘
There are several elements whose presence on “the" get -
" were essential if 1t was to be judged a valid document ofv.»
divorce. First the "deed had to be properly datedd in
order “that a definite poiht;be“egtablished,at‘whicﬁ ‘the
rizhts _of the husband and wife terpihated;n' The“.Wdﬁoﬁ's’
name was, of coufsé.i also reeulred5 but this" wast;not.
suffib}ent. It was egeential that~the zef be written -with
Fspéeial ihteﬁtion'} that 1§L thatﬂitlﬁe written” expressly -

b The

for the sake of -the woman for whomvit wasg inteﬁded.
Biblical  basis for*this rulinc was, ‘'he will wfite for
‘her‘?.“ indicatinz that the document be specificelly 'for’ v

her“.8 “This meant -that it was not sufficient meneix to




fill the woman's name into a blank space onh a pre-written

form.9  Nor -could the husband use a get which - had been

. Qritten' for some other womaﬁ with the same name as hisg
“Jwifé.lo - Thig situation wag’identicéi Lo thaé 1nvol€1ﬁg
deeds of betrothal, as noted ‘in.Chapter One.

In order to° ensure that the husband himselé“haé
peques;ed‘ the " get and that he had instructed it t; be
ér;tten ' for his wife, . itu was necessapy %h;th the
préparation of the‘ document bé attested Uby‘ two
witnesses.\1 While the signatures of these witnesses were
not- required to make the get effective, the Sagee demanded

T them in order to prevent abuses.lz' ~Inpeed. both the
& datinz and the witnesgsing of the wyiting of the zef were
rabbinical ‘requirementg instituted tdﬂavoid_cdnfds;on and
abuse. A Ih:? Sages declared invalid a éeg Qnich had
' vw;tnegses . but no‘daze.13 In spite "of the invalidify,
however, 1if tﬁe»womgn remarried (or became betrothed) and
had children the offspring were legitimate and most, but
not.” ail. of the‘ﬁabbis'permitteduher to remaln with her
second @usband;Ajihdicating that the get was nonetheless

accepted as valid.la

The same situation ‘arogse if the man
had written the zet himself but it wag not attested by

witnesses. or if the gef had a date but the gignature of

only one witness.15 Althouzh thesge three types of get -

were ruled to be rabbinically invalial®, in actual

B w
practice most of the Sazee accepted~ them -ag valid,

N

1ndicat1nz that the date and Biznatures of w1tnesses we}e
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demanded but were of secondary significance. The main
dissenting voice to this ruling was R+~ Meir who; taugh&J/
that ‘'wherever any alteration i1s made in tge form
presagibéd by the Sages for bills of divorce, the child is
mamzer'.17 That 1s, the get was invalid and a subsequent
remarri&ge on the sgtrength of it was illegal. However, in

regard to issues involving gittin, the ©rulinge of R.

‘Eleazar were always accepted as the halakot. His rulings

are those presented above.lﬂ

‘The element which was most critical to the aivorce
process were the gignatures of those who were present at
the delivery of the get to the woman or her agent.19  Two
witneESes. besides thg bearer of the get, were required to
confirm that the woman had received the document.Z0 Ir
the divorce waé terminating a marriage, thé woman herself,
1rrespéctive of her age., received the get. Thus, eveh a
minor could accept her own divarceJ since, with her
narrliage, she was hno longer utider the authdrity~qf her
father. She* could not, however, appoint an agent to
dccept 1t on her behalf.z1 Nor could a Ketannah be
divorced. " i¥ she was too young to be able to take care of
her zetuzz The receiving of the zéy was a purely pasgsive
action and dia not require the woman to have legal status,
but she had to be able to understand the significance of

the document being given to~her.23‘,1f the woman was only

‘betrothed the sityation was somewhat different. The

bocerefh and'orphaned natarah were able to accept the . get

o
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themselves. In the case of the natarah whose father wag

still 1living, there was some dispute as to

who was
entitled to receive her get.

One viewpoint states that

either the girl or her father could accept the deed and it

would be a valid divorce{ while the second Viéﬁ permits

only the father to accept the document.2? No final ruling

7= 1s presented to this dispute.

With the Ketannah all
égreed that only her father was authorized to receive the

get, with or without her Rnowledge,

gince the girl was
still fully under his control.Z20

The get became valid at the time of writing but there

were several ways in whicﬁ it could be invalidated before

it actually reached the hands of the woman.27  Fop
instance, 1f the husband”sent tbe get to his wife via anr

agent, then changed his mind,

he was pe?mitted to inter-

cept the bearer and retract the get.?8 He was able to
cancel the document as long as 1t had not‘yet»reached his

wife's hanq.zg but once in her possesion it wag fulf&

valid.3U However, 1t ceems that his actions did

actually invalidate the document;

not

they bnly cancelled the
authority of the agent to deliver it.3! Consequently, if
the husband changed his mind again, he could use the same

deed to effect the divorce.32 but only on one condition:

that he had not. in the interval, . been 'closeted' away

with his wife 1long enough for intercourse to have
occurred.33 1f

- ]
after writing the get, but bhefore 1its

delivery to the wife. the husband cohabited with her, he
. 3 - o
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_invalidated the document. It became an 'old get' unable
to effect a divorced4, but 1f she remarried on the
strength of it she was permitted to remain with her second
husband.35 This situation applied only to a fully married
woman. If the couple were merely‘betrothed there would be
no d?nger that they would be closeted away together sincé
this was forbidden.36

The get could also be invalidated if the husband had
it cancelled before a Beth Din of three (two) men.37  The
Mishnah records that in an earlier period the husband had
beeﬁ able. to cancel the get in thig way without informing
the agent who was delivering the document to the wife.3%
This practice had serious, and negative, consequences for
the woman who would remarpy on the strength of the get.
Her second marriage was, of course, invalid and any
children born of the union were mhmzerim.39 In order to
prevent such abuses, Rabban Gamaliel the Elder put an end
to this practice and reqdired fhat if the husbaﬁd were to
cancel the get before a Beth Din he must inform the agent
and/or his wife.!0

finally, 1f the agent who had been assikned to
deliver the get fgiled to follow the precise ingtructions
ofithé»husband. the documentiwas invalidated.al Likewise,
1f the husbénd daid not properly,preseﬂt the document to -
his wife, 1t was invalidated. For 1nstaﬁ§e. if he threw

it to her into his house or courtyard she was not divorced

¢because he did not deliver it into her pand.az‘“ If he

87



threw it to her -in her house or courtyard, the get was
valid. 43 or, if he failed to declare, 'That is your get',
the diviorce was not valid because the woman had to under-
stand the significance of the documgnt being given to her,
even though her consent to it was not'required.“a Also,
-if there were no witnesses to the delivery of the get it
was rendered invalid.'5 Thus, the get had been valid when
written but because of irregularities in its delivery to
the woman, 1t was nullifigd. againgt the wishes of the
husbend. Clearly then, both the writing and the proper
delivery of the divoree document were required tq make 1it

!
L
effective, although 1its actual validity began hith“ its

writihz. . ”

The essential declaration, written in the get was:
‘Lo you are free to marry any man'. % R. Judah required
the addition of the words: *And this will be to you from
me a writ of divorcé and a letter of release éhd3g‘bill of
disjag;al wherewith you maﬁ go and marry any man that you
pleasef.a7, These addition;l wordsvﬁere'necessery as proof
that it was the get which effected the complete severance
.of thelr marital bond.%® The document was not merely
'‘proof that the divorce had occurred; it actually dissolved
the bond. Consequently, Jewish law requires the longer
form of- the declaration to be written in tgnget.ug “ v
. It should be. noted that the essence of the
declaration which freed a slave was different from that

«

which freed a wife. The essential elementa in the degd of

: C e Y
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manumission were‘, ‘behold .you are a free woman, behold yéu ¢ =
be;pnz to yourself‘.’5° This declaration emphasizesg anew
that the slave belonged bodily to her master and, with her
emancipation, she became the possessor of her own physical
ge1r.51 - The husband could not use ‘these words in .
reference to his wife.h nor could he use the declaration of
divorce 1n reference to the emanc¢ipation of his sl‘ave.52
The slave could also be freed by money, but a wife could (
not.”3 o

The function of the get in both the rabbinical and
Tanakh,pe_x"-ioqs was to free the woméﬁto marry another man.
The husband fiid not require a formal- severing _of the
marital bond since he was perm;tted. Ain a polyza?nous
. 8oclety, to take a second wife. ) However\ the woman c¢could®

|

not have two husbandsgtmultaneously. For: thig reason,
the wife, ' and not tWe husband, was made the point of

T

‘referénce in the divorce. document, both in the requirement

that 1t be written specifically ifor he';r anq that the ‘q
writteh formula declare her freedom from the bgtrothal or,
marriag;e. Just a:s the declarations required 1in the '
foxv'mation_ of the °bren:rgalhal emphasized the new sgtatus of

the woman, so the declaration in the sz".’ had also to
ceﬁter on her éhanzed gstatus relative to her husp_and.sa
Congidering that she was the central figure in the q1vofce

drama, it i 1ironi¢ to learn that the woman played a

%
e

© completely paa@eive role. Neither her consent nor even her:

knowledge werge required 1in order for the husband to

* o ‘ i ) —
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proceed with the writing of the te§.55 Nor was the woman,

. - S

%

under most circumstances, legally empowered to initiate a

-

divorce 1f she was the one who wartted to terminate the
betrothal yér marriage.56 It wasvthe husband's cgnsent
which wes required énq\ig was he who played the active
role in initisting and concluding the divorce.b’  This
sltuation arose because the Pentateuch put the euthority
for divoree excluaively in the hands of the husband when
it declared, ‘'he will write her Q deed of divorcement and
glve 1t into her hand and send her from his house'.”% The ]
Sages accepted thig ruling and were nft willing, as a
geéneral principle, ?p permit fhe’woman to have any active
role in her own divorge. It was nﬁt until the Middle Ages
that Jewisﬁ law amended this situation somewhat by
requiring that theLwife consent to the divorce.”?? If she
does not give her consent, ~the get is 1nvallda2§§. The
early Sages demanded that the betrothal could “not be
effected without the express consent of the woman, or’ her
father, . but they were unwilling to extend this
prerequtsite to the termination of the betrothal, or
mé;riage. by divorce.

While Jewish law never granted the woman the right to
divorce herselfﬁg.'it did increase her prights in the whole

procedure by two significant steps. both of which involved

= ¥
the ketubah. First, \. the Rabblg penalized the husband 1f

he warited to divorce his wife without  providing

Justifiable cause for doing so. The law permitted the

90
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hugband to divorce hig wife for no valid reason whatdver.

ﬁven if he no longer found her attractive or if she no
longer pleasged him.' he could divorce her. This unlimited
scope was implied in the 'I'orahé’{1 and the rabbinical faw
wasg h?sitantu‘to dismis;s,.\j(‘t.ﬁg However, ugh{le they allowefj
the Bueband to divorce hi% wife without Just cause, they
did not permit him fo do so zrati's.‘ if he wanted a
divorce, he was required t:‘pay‘to l;is (married) wife the
full ‘value of her marriage contract. If they were only
betrothed: /the arug was required to pay the ‘'statutory
mohar', the minimum amount of money whieh the Thueband '

.

had to pledge to give to his arusah in the event of

divorce or wildowhood: 200 zu£ to a virgin, 100 zuz to a

non-virgin.63 The statutory mohayr was the most
significant <¢lause in_ the ketubah, and wasg the only
obligation which becéme effective at the time of erusin.
This financial penalty had the effect of making ﬁi\mrce .a
less at’tracf;ye and viable option for the husband and he

became lese willing to undergo the expense of divorce.®4

. In @addition, the penalty provided the woman with some

}inanc.ial security 1if the husband went ahead ‘with the

divorce.’ The ketubah payment could be viewed as a sort of

a‘:y oblication upon the husband. .
The second way in which the ketubah increased the

rights ‘of the woman in the 1issue of divorce was that it
provided “her with the opportunity to specify that if

certaln provigions were not met by the husband, he would.

91 . -
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be obliged to give her'é divorce. A special clause of
thie nature which was occasionally fnserted into the
ketubah wag that the hﬁsband'must divorce his‘w;fe 1f he
wanted to take a second wife in addition. to her. The
standard phrasing of the clause read: “That if le marry
another wife in addition to this one, ’he will felease hér
(the present bride) by & valid instrument of
divorcement". %%  wnile 1t was possible‘ for a man ?o marey
ag many wives as he could support, in the Talmudie period
monogamy Awas customary; polygamy was permitted but not
often practised nor even soclally condoned, %° The
stipulétion in the uetubah‘ guaranteed the woman a
monogomous bond with her husband and ensured that all.
ketubah obligations gould be honoured in case he did not
meet the provision. Pogt-Talmudic ketubot attempted to
circumvent the legal restrictions against what has been
termed uunJué%&?iable divorce' in a similar manner. A
divorce stipulation was 1Inserted stating that 1f the
husband hates his wife he shall divorce her and pay her
"her Retubah. and 1if shg hateg him, he shall be obliged to
‘divorce her and pay part or all of her ketubah.%”  The
" marriage conf;act wag, therefore, a significant tool which
could be used to increase-the wife's status and make her

more equal with@‘her husband in terms of her rights in

~
-

obtaining a divorce.
Besides these two methods of making— divorce more

equitable for the woman, the Rabbis aiso reJognized that
;

-
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ghe could have a legitimate reason for wanting to

-

-
« terminate the marriage and that in cases of Jjust -cause,

the husband could be compelled to divorce her and pay her
K

her ketubah. The Rabbis accepted as Just cause the
refusal by the husband to have regular conjugsal relations
with his wife68 and his %efusal. after certain
disciplinary meagtires by the Beth Din, té maintain Qer.°9
Other examples of what would be considered cruél and
unreasohable behaéiour toward the wife include 1nsta?ces
in which the husband’prohibited her, under vow, ‘érom

enjoying c¢ertain pleasures such as eating various kinds{of

——

fruit or wearing ornamented ¢lothing, Jewelry, cosmetics
or visiting the bath-house for a specified time.’0
Restricting her social l%berties such as attending
weddings or funerals.71 or ordering her to be totally idle
or to engage 1in useless taske also constituted wvalid

A
grounds for giivorce.'?2 The husband did not have the right

to blemish the reputation of his wife and was repeatedly
admonished to treat her with respect?® Kindness and
affection. There weré,apparently'no Just grounds for an
arussh to request that the courts compel her 'husband’ to
grant her a diyorce. Each of the grounds presented abov?
applied onlily to a fully married woman who had certaln
rizht; which @it was incumbent for the husband a'!m meet.
None of these pights, or obligations, took effect until
after nissu’in. Presgumably however, 1f the arusah had

some reason for wanting out of the betrothal, a reason

R
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which centefaq oﬂ’sqye aspect of her arus, sh&&could at
%eastﬁpresent“her cagse to the courts. There were certain
defecés in the man, ®uch as his physical appearance or his
occupation;‘ which the courts re;ognized as valid grounds
Afor divorce by the wife.7? It 1s likely that the arusah,
as well .as a full wife:{'c§uld demand a601Vfrce on the
basis of her inability to téie;aye these defects, even
though sbe initially thought sheicould.7u If the wife's
request for a divorce was based on recognized legal
grounds, the courts céuiﬁ verbally pressure the husband to
write ouf a get for her, If.this failed they could, at
" least theoretically,, resort to corporal punishment or
fines 1in order to compel him to write the document.’? 1In
practice, however, the Jewish court has not always had tﬁe
political authority to enforce its rulings.’©
In each of the ébéve twd situations, the pruling of
the Sages favoured the woman. h Thqﬁ ig, 1if the husband
wanted to diverce his wife without Just. cause, he would be
penalized . for doing so by being compelled to pay her the
full amqﬁnt~of her ketubah, ana if the woman ghowed Just
cause for requesting a divorce she too would receive her
full ketub’ah paym;znt with the divorce. In both of these
cagee the husband was judged to be the guilty party and,
congequently he, not his wife, was penalized. In the
évent that the woman was the guilty party, she would 'be

penalized by the forfeiture of part or all of her marriage

contract. The woman could be judged to be the guilty

E —_ ga
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party in exactly the same waguas the, husbaﬂd. That is, 1if
"ghe demgnded a divorce solely on the groundg thate she no
longer wanted to be betrothed or married to her husband,
i.e. for no justifiable cause, the husband could divorce
her (1f he wanted to) but she would forfeit her ketubah.
. Alternately, 1if the wife was gullty of some behaviour
which constituted Just grounds‘}or the husband to divorce
her, she again would be penalized. The rabbinical
literature enumerates a number of claims which the husband
could bring against his wife. Since most of these"dTd not
apply to the arusah, bput only to a fully mafried woman,

~they will only be briefly noted. Cruelty was a ground for

- divorce but the woman was not penalized and did not lose.

any of her ketubah rights since a man was not permitted to
bring . charges of assault against a woman. 77 Di?orcg was
optional although 'it is a meritorious deed to divorce an
evil w1fe’.73 Nor was a woman found to be sterile after
t;n veare. of marriage pgnalized.79 The only exception
here was the - woman who had alreédy been narried twice
without betring children and who married for a third time
without informing her husband that she‘was unable to bear
children.80 The forfeiture of her ketubah in thise
instance was_ﬁot so much for sterility as for-decéption.gl
Indeed, a woman who had already been divorced two times
becaugse of sterility could not marry again except to a man

g2

who already had children. If any of# the husbands

already had children by another wife, divorce was

- % :
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optional; otherwise he was compelled to divorce his
A . - - 1

sterile wife who prevented him from fulfilling his

Biblical obligation to ‘'be fruitful and multiply'.%3

Sterility was not considered to be a defect in the wife.

unless otherwise proven, but the result of «sexual

incompatibility.®* It was for this reason that the woman

did not forfeit any of her ketubah rights.

Further grounds for divorce included- the wife's

laxity in certain religious observances such as giving her -
husband untithed food, having sexual intercourse with him-

during menstruation, or making vows and . not fulfilling

e

.’

them.85 She could also be guilty of commifting offences

against Jewish custom. Exampleg of such offences would

include going out with her hair down, spinning 1in  the

street, speaking- so " 1dud about private family matters -

i

‘that her neighboure hear her, speaking with a man on the

street and * cursing her husband's parents in  his

presence.86 . Divorce for these misdemeanors was optional

with the husband and she forféited her total ketubah only

if she had been given a .warning by 'ﬁer‘ husband, befope )

witnesses, to correct her behaviour but she disregarded
it.87 The husband could also divorce- without penalty _a
wife who had socially restricted herself hby putting
herself undep- any numi;er of vows; for %xa;npld. a vow not

to lend or. borrow household utensils. not to atgrnd

weddings or funerals or not to make. new clothes . for his

children. 88 A wife who failled to obserye her ‘relizious

A‘@b ‘
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dutieg or who was.unsociable regrected negatively<upon the

_husband  himself ~and gave him a bad name in  the

P

community.89 . Rather _ than Buffer fhe~ loss “of  his
reputation, ‘the husband could, 5Ustifig91y. divorce his
wife if she was unwilling to change her aftitude énd
behaviour. i A V

The husband c¢ould alsgo divorce hisg wife who was a
moredeth, & 'rebellious wife'. ‘Thé'moredéfﬁ was a wifé
who -refused to have conﬁ@gal'rélations with her hugband
either because she wanted to hurt him‘or beéguse she found
him repulsive.gp The moredeth who acted out of sgpite and

maliciousness was divorced, after a separation of twelve

months without maintenance, .and ﬂorfeited her ketubah

r;ghts.gl While some prescribed'tﬁe same penalty for the

woman who genuinely was repulsed by hgr husbénd. others

were more lenilent, granting aﬁ immediate diyorce or

léompellinz her to wait a year but with“maintenanée.k The

delay in this case wasg to give the couple the opportunity -

to reconcile their differences. Should this -fail. .the
husﬁand could grant her a ‘divorce if and- wheﬁ he 80 Chose
and the woman forfeited part or all of her ketubah 92

An arusah who.réfused to marry her arus was tregtéﬁ
as a moredeth.93 in heri?ése, ‘how;Qer.\ an,gttemp? ‘was
made to persuadeA her fd -chance hep étt%tqdeﬂ V‘“An
announcement concerning = her behavipur.was‘médef on  four
coqsecutive Sabbaths. '£f this failed, she Qés~d1VOrcéd
without her ketubah.9' Both the arusah and ‘the full wife

N
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who were divorced as a moredeth were given a ‘certificate

of rebellion' as a continual reminder, and stigma, of
their behaviour.9> ' . ’

The most significant and serious causge for divorce by
the husband was unfaithfulness by his arussh or wifé.
Three types of unfaithfulness are delineated in the law,
each of which ~follows the Bame scheme in terms of
benalizinz the wife. In all cases where there was hno
dolibt that the woman ha& ?ommitted adultery, the husba:z
had the religioué duEy to put away his wife because she
had become unclean ﬁb him.9% This ruling applied equally
to the erugin .and nissu'@n wife. Forfeiture of her
ketubah fizhts*was‘ﬁhe penalty paid by the woman caught in
the act of adultery.97 If doubt existed, due to thé
| absence of ‘witnesses to the actual.jact of ‘adultery.
divorce Qas optional. Ho&ever. if the husband ‘who
suspected his wife of unfaithfulné&g warned- her not to be
secluded with a partieular man. *and she disregarded his
warning, sge became prohibited to him, was divorced and
" forfeited her ketubah. 98  More will be said regarding both
definite and suspicioua adultery in Chapter . Seven which
considers ‘the issue of adultery.during the ‘periodﬁ of
betrothal. The - third type of unfaithfulﬂesé‘wésathat in
which the evidence. against the woman was weak. and
1ncohc1usive} 9' In this cage ‘the husband had the option

of divoreing or keeping his wife, but if he decided to

send her away he had to pay the ketubsh in full: -if she

' &
-
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wag aubéequently found guilfy after an exaﬁination of the
testimony of at least two Qltnesses. Aghefgadutoy forfelt
all her Ketubah rights.100 ' '

. That the Saggé distinzuished betweeni divor%e with
Justifiable caﬁseia;dkdivofce with no justifiable cause is
-elear.  The princiéie underlying the formef”cése was that
. the individual penalized was the plaintife, dthe) one
'demanding the divorce. In the case were the lplaintiff
could produce sufficient cause for divorce,® it 'was the
~ offender.»who was penél%éed. although there are ‘many
instances in; which the husband could provide . sufficient
cause fOr divorce but‘fhé woman did not forfeit any of her
ketubah or only lost part of it. If the Qbman wag: to lose
her ketubah rights it wee only because -she hérself‘ had
been guilty of some serious, willful breach of her
marital obligations. I},innodent. “the Womankwaé_ always
zuarantéed‘ & marriéce; contract. In comparigon' to .the

o

. &
situation during the Tanakh period, 1in which the . huthnd

gould dinrceuhis wife for no good’ﬁeaeon withoui penalty,
the situation in ~the rabbinical law was ‘a significant
- development "'in favour of the woﬁan. Not only did the
Sages discourage indiscriminant divorce by penaliziﬁg the
husband, but they also provided the .wife with the
“oppbrtunity to request a divorce frqm her husband, even if
ghe did not have a Justifiable cause fér terminating the
betrothal or marriasge. It was the introduction of the

ketubah 'into Jewleh law which provided the instrument
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whefeby the entire divorce process could Abecome mgie .

ot

equitable and fair to the woman by making divorce a 1ess

viable option for the husband and by énsumgng that she
. T ‘(,‘

x a“' "";“' -
would not be financially deétitgte in the event that her

husband did divorce her. As noted above, however, the

s

_ N « B .
woman was never granted sufficient authority to actually

initiate and finalize the divorce. She could, ﬂevgf

divorce her husband.lp1

-

Besides these} major developmants in the area of

divorce which were as*ociated with the ketubak the Sages

\ made several other rulinzs concernir}z procedural matters

-

‘community, the Sages accepted as’ valid a get ‘which' was

which favofred the woman. First. they accepted as valid
IS T M -
any divorce document\which orizinated 1n an authorized,
'i.;

non—iﬁwﬂsh court.lo2 slikewise; " the get was valid if it

.

had non~3q§;sh siznat@res., even of Samaritans who were

. e

otherwise npt’ accepta#Le wltnesses to. lezal//transactions Y

//

" among Jews 103 The signifieant witnesses. as noted above,

Pl

,/u

were those prhsent at the delivery of the zet. and thqpe

—— Y“

_had toﬂbe Jewish.iou ‘ -

™

Another ruling Whicq favoured the woman wgg that, 1if

her husband had moved to another part of the the diaspora

brought by a Eﬂ.na”le_bééu*ez:-lc’5 who was able @to declare:

g

"In' my présence it was - written and in my presence 1t was

signea”.106 . The pearer was required to make this

declaration in order to ensure that the get had been

- written with ‘special intenticn' and to forego the

- -

100 - . A
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requirement wf verifying the signatures on the‘ document ‘
ac 1

before acceptiﬁz it as‘valid.1°7 The declaration'ualso - #‘?
. |
- L3 |

¢
.

ﬁrevented the husband from sibsequently coming to -~ 5
. invalidate the zeg.logu If the bearer was unable to make f
the declaration in its entirety; the genuineness of the

signatures had to be established before the validity of :

3

the zeg could be determined.lo9 However, for some{reason

if the bearer was able tofacknowledge only one of the two

i parts of the'declarationQ the Sages stated that the «et
, ‘ . {

was deemed to be fully invalidl® end no attestation of
the signatures was sufficient to make it velid. 1l  Thus, - .
.. 1f the bearer declared: 'It was writfgﬁ but not- signed in

my presence' (or vice versg),llz or, 'The whole of it was -

I

written 1in my presence but only one withess signed in my

- PR

presence’, 113  the get was permanently invalid. If two

'Abearers’ - were to bring the document.’ the declaration was

not required.lla - .t

The fact that only one bearer could bring fﬁe_zeg wasg
a eaignificant concessgion favouriﬁz the woman.  Under
normal c¢ircumstances any gituation which would reéult in a

. 'prohibited ~ sexual relationship’ required two

witnesses. 113 That 18, - i1f the woman was to become

pﬁphibited to/her hugband, two witnesses were re&uired.
“'ﬁ; 4 . )
Thus, two signatures were required as witnesse$ to the

.writing of the zeyilé and two to its delivery117: ang two . .

witnesses were necessary to prove  that a woman had

committed- adultery, an act which eropibited her to -her
- , : ) - ‘ -
PO | ' - T :
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huspahd.lla Congequently, ‘it is gignificant ’thét "the

Shges permitted only a single person to bear the get from

one region te another. Likewiée. a declaration by only

one:person119 that the woman's husband (arus) wag dead was
sufficient’ tp allow the woman to remarry. ‘120, The wife
heéself could even be»tq}s witness.lg1 'In virtually ,31%

of these ¢éases, the ruling was made to .make the entire

procesg of divorce easier with one intention in mind: to

s

prevent .the woman from becomingvén agunah, a deserted

’

‘wife.122 The agunah waz a woman who was tied to an absent

PO
/

‘ji//husband and who was forbtdden to remarry because she

. | .
either was not divorced, 1f her husband was still alive,

or she was uncertain whether her husband was dead Sr
alivefgga' If the husband decided to divérce her and sent
the‘divorce‘docﬁment via an agent, the Sages wanted to be

¢ertain that the get would be effective and, fherefore,

- made j:he process as eagy and fool-proof s - possible, °~ If

the ahusband‘ras dead‘and even oneyperson could testify to

his death. they accepted this witgess as sufficient. The

Sazes made all possible concessions in order to prevent a

»

woman from being married without a husband.lza

It wae noted in the previous chapter that the. Sages

recognized conditional b?trothals as.yhlid. whether a time:
limit . for the fulfilqént of the com:l;ﬁ::[or:.'.\a had been
specifieﬁ or not. In éeeard to divorcé. the Rabbis~also
accepted that a conqition ‘could ~be attached to it,

however, - they demandéd that a spg“ffic time limit be

L. »
— -
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placed on fits fulfilment. For instance, thd ' husband could
make the zé!: conditional upon hig wife not drinking wine,

Ny -
or visitings her father for thirty days and the document

. 3 }
wpﬁld become valid after the thirty days, provided the

¢ condition was met.125  However, 1f he were. to say: ,"Here

ie your get on condition that you néVer arink wine, that

®

you never go to your father's house"™, the get was not
valid.12®  The reason for the time limit was that it wae
necegsary for the get to completely 'cut off' she woman

from her husband.127 A condition whiceh haﬁ no ‘d"é/finite -or

~

’BY;cific end .polnt did not meet the requirement of

tting- o':t’f".128 There was no way in which the woman

could fulfill the condition except by her own death.

P -

Congequently, she remained tied to her husband by. the

unfulfilled eondition.129 It was for this reason also

“that the S‘ages would not permit a man to declare when he -

_ divorced his wife: 'You are hereby free to .marry any man

but Sc-and-So*.3% The husband could not in any way make

restrictions upon whom his wife wag to marry subseduent to

4 [§

their divorce since this condition geant that she was

a

'8t1ll attached to him, albeit impeffectly. 131

N

Not only did the Saees Judge as 1nva11d any divorced

whose condition did not completely sever the bond between

K

the man and woman, but they also forbad the get to be
*ﬁ - 0

conditional upon the man's death. For example, if the man

‘J\ was 111 he could not say, 'Here is your éet when (after) I

- - ) ,
die* 132 since, according (ff'o the Rabbils, ‘there. is no

®
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“8till be recognized as his legal spouse.

however, - esasential that the man not be definite about his

‘opderuto bpevent the woman frdm~becoming an agunah.

divorce after death'.133 However, - he could say. ‘'from
now, if I die' and the get would be refrospegtively valid,
if he died.13“ A ma? who was 1in danger of  dying could
attach such a stipulatzon to the get in order to free . his
wife from the levirate obligation 1f he dia iﬁ fact
die.135 The get would ﬁecome retrospectivély vaiid at thé
time of his death but during the interval between the
writing of the document and fiis death, his d&feirwould
130 I1f fhe man
did not die the get would become invalid.!37 1t was,
death. That ié.‘he could not.say 'when' or tafter’ l'di;
because this would imply that the divorce was effected
only when he has died and thiswas not possible. It was
neceszary to say both 'from now' and 'if' in order to make
it retrospectively valid.  Likewise, 1f}the.man was going
away on 8Ajourﬁey or fo wgr‘qnd there was a possibiilty
that "he might not return, hg qould givé his wife'xa
conditional get at his departure. The condition stated
that if he did not return at a specified .time, . the get
would become‘effectivé.< The Sages pghmitted gsuch a get in
~ N 138
<Seveéaln restrictions were placed on the couple whose

betrothal or marriage was terminated by  divorce.  First,
139

P

tﬁey were forbidden to marry each others'’ relafives.

The woman also became disqualified to marry into the

v

priesthood sinceba priest was forbidden to marry a <@oman

-
¢ o
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180 1he woman was also required to

who had been divorced.
wait a period ‘of three months from the date of the get
before she remarried in order to ensure that she was not
p1:':'-:1._»:ruaru"c.1'll Although this reason did not apply to a
woman-who was divorced from erugin, the Sages nonetheless
_ required her to wait the three months in oﬁder to prevent
confugidn as to who could and who could 1;101: 1mme;diatéiy be

"‘
142 While the divorced woman could .not

remarried.
innn'e_ctiatel‘y remarry, she could become betrothed within the
three month waiting period.”3 If she had already been
‘divor'ced twice 1in a i-ow she was forbidden to remarry again
because 1t ~waé assumed she was a difficult woman wWith whom
to ;L:lv&.:“ul Finally, the m;an and woman were perm'itted” to
remsrry only if the woman had not been betr;othed,«’marr"ied/-*_
to and divoréed by ahother man during the iritérval.lus
Nor could a man remarry a wife whom he had divorced

146

because of an evil name or because she had put herself

under vows whiﬁzh required a court fof thelr c:l:{ss:olu?:::l.onlu"7

148

or which were made publically or because she was a

sotanl’9, :

THE RIGHT OF MI/UN

It‘ was noted in \'Qn earller discussion that the

At
4

betrothal and marriage of an orphaned ketannah had only
rabbinical velidity since the mother or brother who
contracted  these for her did not have Pentateuchal

authority to do s0. Regardless of whether the girl had

10%
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initially conséﬁted‘ to the betrothal/marriage or not,
rabbinical law permitted her to terminate the union simply
by indicating that she no longer desired to be attached to
the man chosen for her. The formd% procedure for
exercising her righf of milun (refusal) Peqﬁired the girl
to declare befére three witnessesl5°: 'I do not 1ike you
(him) and I do not want you (him)',15! or some similar

declat‘ation.l52

The witnesses would then Hraw p a
‘certificate of mi’un' which would testify that: "On the
Nth day, So-and-so, the daughter of So-and-so made a

‘declaration of refusal 1in our presence".153 Even if she
diq ﬁot“make a formal statement of refusal before a court
but went. ahead and betrothed or married herself to another

,'han; Jher actions would indicate her refusal of the first

154 -
b

The right of mi?2un could be exercised only by the

man.

orphaned Kketannah, or one who wag an ‘orphan 1n her
fathér‘s lifetimé‘ whose betrothal or marri#ge. contracted
by her own authority, had only rabbiniéal validity. 15>
Mi’un could be used to terminate either the betrothal or
marrisge of the Ketannah throughout the period of her
minority or as soon as she became of age, but before the
marriage wasg consumﬁated.l56 Ag noted in Chapter One, the
marfiaze of an orphaned ketannah acquired full legal
status with the couple's first act of cohabitation uponv

her reaching leggl maturity. Subsequent to this point,

the® woman required a get 1if the union was to be
»
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terminated.157 If the girl had been betrothed or married

by her father, who died immediately thereafter, the
betrothal/marriage had fufl Pentateuchal validity and
could, therefore, only be terminated by a formal divorce
document . 158 |

Once the girl exercised her right of mi’un 1t wase as
if the betrothal /marriage had never occcurred. She was not
entitled to a ketubah159 nor did the restric¢tions placed
on the divorced couple apply to those whose’ marital bond
was severed by milun. Thug, the man and glrl were
permitted to marry each 6ther‘s relatives, the girl was
permitted to marry a priest, and they were permlitted to
remarry even if s‘he wag married to and divorced by another

160

man in the interwval. Nor was the girl required to wait

three months before contracting & new msm‘iage.lol

The Sageg disputed the question:i ie the orphaned

ketannah who exerciged her right of mi’un then returned tq

3

" her father's house entitletd to maintenance or not21%2  The
principle underlying this issue was that once the girl
left her father's house to marry, she lost her right to be
maintained from his estate. The difference of opinion
regarding the orphaned ketannah wag whether her exercise

of mi’un after nissu’in nullified the fact that she had

left her father's house, or not. One viewpoint assumes

that Just as a woman who was widowed or divorced during’

erusin, and who therefore had not lefft her father's house,

Y

wags entitled to maintenance, so the ketannah who exerciged

[N

107



t

her pright of refusal was entitled to maintenance. Once
the gifl exercised her right of refusal she was restored
t6~ the status of one who had never been married and had

_&lways Dbeen in her father's house. Therefore, she was

*®,
~t

entitled to maintenance.163 B. Judah, however, fejected
this‘ view, He taught that since the girl had left  her
father's house to marry, -even though she suﬁsequently
terminated the marriage by mil’un, -she has lost her right
fo maintenance, 104 No .final decision was reached
concerning this quéstion. However, 1f "the ketannah

exercised her righty of refusal during erusin and,

thereforé. did not leave her father's house, all agreed

that she was entitled to maintenance.

It is interestiné fo note that in the case of divorce

. it was the man who played the active role in the  process

whereas in regard to mi’un he was complétely pagsive, and
the girl took all the initiative.l®5 It was the girl's
consenty, not +the man's, which wds requireq to terminate

the rélationship by mi’un. 196 - .

- —

NOTES

%

1. Kidd 3b,13b,18a; Elman, 1967, 67: Neubauer, 1920,
185; Cohen, 1966, 320
2, ' Gitt 26b,77b; Neubauer, 194 )
3. In order to be ‘properly' dated, the get had to
include . the reign of the government corresponding
to the: country in which it was written (Gitt. 79b;
Son.Tal.~-Gitt p.382,n.4). If the wrong date was
uged the get wag invalid; the woman was forbidden
to remarry and if she did she had to be divorced
by both husbands: her children of both marriages
were, however, legitimate (according to the Sages;
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The woman enjoyed no such privilege (Driver and
Miles, 1935, 268,270f; Pedersen, 1926, 71,549).
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adultery by the wife against the husband was the
-only permigssible grounds “for divorce (Gitt 90a).
-This view accords with that taught by Jesus in the
~Matthew account. (5.32). °
~ 63. Ket 54b,55b-56a,89b; Yeb 29b, 43D
64.° Ket 1la,39b,54a,82b; Berkovits, 33: Elman, 75;
65. Epstein, 1973, 222; cf. Berkovits, 33; Falk, 1978,

- 277: A similar clause was found in a much earlier
ketubah from Nuzi. Here also the huesband was
required to pay the woman the sum stipulated in
their marriage contract since he had violated a

. : y marriage agreement (Levine, 1968, 274f). )
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(Rabinowitz, 1933, 94f,96).
66. Yeb 65a; Epstein, 1942, 16ff; Pearl, 27f: Mace,
135ff; Baron, 1952, 223ff: Lowy, 1958, 115,117ff
67.- Friedman, 1980, 328ff; Falk, 1978, 311; The insert-
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‘ - opportunity to divorc¢e her husband is found for the |
. first time in the Elephant#ne ketubot (Appendix D;
" Yaron, 1961, $3; Yaron, 19j8 14,36,38; Friedman,
1980, 313ff). Thils, however, was the result of
) Egyptian influence and did not represent the
- accepted Jewish practice which gave the right of
divorce exclusively to the husband (Yaron, 1961,
. : 531 Yaron, 1958, 36,38). Friedman (1980) :
- . - ) suggests that as early as the 4th century C.E. in
: ~ Palestine it was possible to insert such a divorce
clause into the ketubah (p.p.316ff), although the
- Judean Desert ketubot had no such clause (Benoit
. . et al, 1961, 110ff,2048fFf, 254ff).This suggests that
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’ - . clauge to be written into the contract (Friedman,
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) - Calro Geniza ketubot had a divorce clause, :
indicating that it had become customary practice to
insert 1t when writing the ketubah (ibid, 313, 327¢¢f).
Indeed, Friedman maintaineg that the custom was by
B , ., thie time s0 deeply entrenched in Jewish legal
' practice that the stipulation was in effect whether
it was actually written in the contract or not (325f.
339f). It should be noted that this clause permitted

-
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ity remained solely with the husband. The benefit

of the divorce clause was that it legally compelled
the husband to grant a diJBrce reguested by his
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blind person, a. eaélmute. a minor and a non-Jew,
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;liying. male member of the extended family. = The entire

B 3
- {
Ll ' 5

: Chapterehix:JuTHE LEVIRATE OBLIGATION .

B
S
x

Historical narrative and legal texts of the Tanakh

both ’indicafe\.that ‘the Israelités were aware of._ and

" -pra¢tised, the ancient tradition of the levirate marriage

in.; which the brother of a deceased man .- would take bhe

~
> . . -

wldow for hig own wife. The roots of the custom are to be

_found in the ancient patriarchal ordering of the family in

which all persons,- animals and material goods were

i3

considered to be the. property of the patriarch the oldest

e R - -4_

s, i ‘ ~ ~ R “ . <
clahn lived a communel existene tﬁer than one which

recognized the absolute iqdependence of individual family

units.1 "This did.not mean. however, that wives were the

shared property of all the Males of the family. - Quite to

the contrary. when one of the pale members took & wife she

.

became part of the corporate body but she was reeognized

as the wife of only that one man and they lived together

“'in a physically separated abode. But—they both were part ‘

:f the extended family unit snd 'should the husband die the

woman . continued to live es a member of' that family which

had certain rizhts of poseegzion over her.? 'The widow

could - not, however, be. a-: burden» on the family. an_

.
-

unproductive member of the zroup. Because women were

'frecoznized almost exclusively in their roles as wives and

»

. mothers, a ‘widow did not remain for long without a

: husband, "especially 1in a society which'practtsed‘polyéamy.

@ o
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Since ‘the widow was already part of the corporate faiily

Bhe Bimply was given to one of its male members who , took -
‘her as hig wife. An early motive behind the prap%fae of

. levirate was - to fensurex‘that the wi&oh» maintained a

productive and useful role ag a member of her deceased

husband's family.3 Presumably in this egrly stagg: there

were no restrictions or stipulations govefning which- of

theL maleg married her. although perhaps a brother was

given preference.! Nor does there seem to ‘be any reason

for limiting thils obligation to women who had no children,
as became the later custom. If the widow was still
capable of c¢hlild-bearing. evé% if she already had children

by her deceased husband, 1t would be benefic¢ial to the

family if she were remarried to another member and-

\coﬁtinued bearing ,offspring.B Thig doesy{not mean -that

women were viewed only as vessels to c¢reate c¢hildren

without any inherent value in and of themselves. -Child- .

beérihg;{and rearing were highly honoured activities not

only by the male members of the group but also ' by the
women. The Biblical stories of Sarah®, Rache1? ana
;ann&ﬁg. all barren womeﬁ‘ reflect thé personal shame and
gense of unworthiness which women themselves felt if théy

were unable§t0 béqr children. To prqduce offspring meant

that the family name would continue and also that 110

"

property and wealth would not be lost to outsiders. -The

need to carry on the family name and to provide an heir

N :
for d1ts property became sgignificant not only on the

»
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corporate‘levei but 3196 on the individual.  That is, 1t
was important that }he name of.a single*memberinot be cut-
off, -whieh would habpen if the man digghzithoutvoffspring;
From this situation ardse a,§Q§§;%1 function of -levirate

marriage; to provide a child would be considered the

¢hild of the deceased, iﬁﬁregqrd to the inheriténce of his
propertyﬁg TQ’si-concepf(is éxpressed in the Bibiical
phrase, ‘'raising -seed' ﬁo;\ggf decessed brother.l0 The
logic 1nheréﬁt in this conéeﬁé dld not require the man to
marpy the widow; he had only to cohabit witﬁ~her in_ordef
to make her pregnant.ll If he did marry her, however, the
first ¢ which they cpnceiveé together -was deéclared to
be thg 'ficticlous desEendent' of the déc?aséd.lz Thig
child would ‘receive the share of the“ family estate to
which the deceasged would otherwice have been entitled. In
this way,  his name would not be cut~off from the Pamily.
’(‘\With time the levirate obligationkbecéme restricted to
include only thegwidow whose, husband had died childless.
This was the practice within Juda;sm?asﬂrevea;ed in éhe
" Tanaknhl3 and rabginical literature. 14 ’

A third and final motive for the levirate tradition
may be identified; the need to provide cafe. protection
and sustenance for the widow.2® The law codes of the
Ancient N;ar East all recoghize the peculiar plight of the
wida&: whose insecurity and helplessness sét‘peryap&rt‘;s

requiring spe@ial care and consideration by the soclety. at

large. The widow who was childlesg was particularly
. v
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vulnerable since the family of her deceased husband | was
not obliged to keep her and she might become a burde on-
her own family should sh;'return there.1® wWhen the |need
to protect and mainfain the widow is viewed in conjundtion
with the obligayion to raise up seed for the deceased, ‘it
precluded the possibility of fulfilling the levirate duty
by ‘cohabitation alone, g}full marriage was required’ fo
meet the obligations to both the widow and the deceased.l7?
The Israelite laws concerning thé levirate obligation
indicate that a combination of 'all three motives was
operétive in their fdrmulation. Clearly however: the most
prominent motivatiﬁn for the practice of levirate marriage
during the Tanakh period was to prevent the name of tﬁe
deceased ffom being cut*off.18 ‘'The Deuteronomic law code
elucidates this as the primary motive and rationale behind
the levirate custom as it was understood around the
seventh‘cgntuﬁy B.C.E. |
"If brothers live together, and one of them die, and
have no son, the wife of the deceased will not marry
a strange man. Her yabam (brother-in-law) will go in
unte her and he will take her to himself for a wife -
and he will do unto hér the duty of the yabam. And
it will happen that the first-born which she bears he
will. stand upon the name of his brother who ig dead
and his name will not be wiped out from Israel,"
The man who refused to marery the childless widow had to
submit tovthe ritual of @a;igah; the 'loosening of the
shoe' during which the woman declaves: . ‘My yabam refuses
to raise up fqr“his.bfother a name in Israel'.?Q gshe also -

decrees that the ritual must be performed against any man

'‘who will not build the house of his brother'.2l

-
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During the interval between the writing of the

Deutéronomfc law and the writing of the Talmudic

literature the concern that the naeme of the deceased not
be obYiterated was’ de-emphasized. This 15 expressed in
the later halakah which Pecogniéed the firet porn child of
the 1levirate m;rriage to be the\legal offspring, of the

yabam himself, not the 'fletitious déscendent' of-- the

‘deceased.?? Further., the levir.(latin:  brother-in<law),
! her. ,

not the first born child, was the legal heir 'of“the
property of the deceased.23 "The foeus 1n the later period
is ho lpngefuon‘tge deéeasedbbut on his childless widéw.'”
The Rabbls emphesized that phrase which ‘prohibiﬁed the
womén from'harrying a 'stranger'; Vsdheone other than the
deceased's brother. The new emphasgis in the later
literature is that the widow of the man who died childless
was hot free to leave her'husband‘s family uﬁtil tﬁe
levirate obiigation was somehow fulfilled, either through
marpiage or through the ritual of -l}aligah.‘?u“‘x'ibbum.
levirate marriage, re-affirmed the woman's memﬂership in
the family of her deceased husband.’ 'ﬁaligah on the other
hand ~free§ her to leave that family and. to marry““inta
another. . From  the rabbinical point of view the
performance of haligah did not carry with it the degree of
shame and soclal disgrace evident 1in the Deuteronomic
reading. The man was:- no longer éonde&ned to bear an

unsavoury and humiliating name because he had submitted to

haligah. Indeed, during the rabbinical era’ -’ under

W —
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discg@ -~ a school of thought developed which preferred
the d@ésn@ution of the 1ev1rate obligation by halisah
rathawiﬁthan yibbum 25 The reasgons for this development
with be examined later in this chapter. The points to~be
made here are simply that .the rabbinical literéture
emphagizes that the(widow whose hugb;nd diedAchildless was |
forbidden to marry anyone excépt-one of his survi:ing
brothers until the levirate bond was severed by halligah
and that this represents a?hift in emmphasis from that
presented in the Deuteronoﬁ&p legislation where  the
concern was Qitq the preservation of the name of the
decessed. ‘
Trac;é “of the origin of the levirate custom in the
{patriarchal family system are evident in the qualifying
’ phrase, 'if brothers live together';zé Présumably as this
,system"began to deca& and the individual family units
became more prominent and authorifative, the levirate
obligation would cease to exist. 'Iﬁdeéq, there 1s
evidénce vthroughout* ‘the books of Leviticus and Numbers
that this did in fact occur. The references‘ in these
texts suggest ‘a total disregard of the levirate practice.
A wid?w who had no children was told to return to her
fafher's house as in her youth, 27 and the estate of her
deceased husband was to ‘be inherited by his brothers and
‘ uncleg.zal There ;s no regard Whatever in these texts hfor
thé - levirate. custom: no concern that the ;aéeeased -be
provided with An heir th:ough hig brother to cogtinue his

'.
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name and inherit his property.' Indeed the writer of
Leviticus went go -far as to condemn a levirate marriage as
incestuous when he declared: Mand if a(map takes ‘his
brother's wife, 1tA is 1mpuripy: he has ;uncovered his
brother's naKedness; -they will be childless®.29 It has

{

been suggested. on the strength of.these texts that the

_

levirate practic¢ may have ceased for a time in the post-

"Biblical period, with the -exception of onevcése which met

the Deuteronomic requirement Jtﬂat~ the  brothers 1ive
together.  This ‘would be the cage of'thé man who was
merely betrothed and consequently waE“E€IT1 Liying in his
father's house. Should this man die during the period of
betrothal, the levirate obligation would fa&l upon ohe of
his - surviving brothera who was also still living - in the
family hcme.30 It is interestingrin this regard that the
later rabbinical 7litéréturg mak;s no disfinction “in
applying the levirate obligation to the brofher of a man
who was elither fully harfied or only betrothed. 3%
ﬁbwever. there ié no evidence in the Jewisgh literature to
‘Hgpport the. idea that the levirate rite ceased to be-
practiéed except in the case of betrothal; Indeed, even
With the weakening of the patriarchal system upon  which

-

the rite was based and in spite of the texts in ‘Leviticus

"and  Numbers, it is difficult to accept a hear-total

cessation of the practice. It may havg been weakened and
modified but the fact that one reads about it 1in the

Tanakh and again in fhe rabbiniéﬁl, and Christi&n;Bz
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litérature.gleads one to assume that the thread runs
unbroken from one source to the other. Fﬁrther; not only
was the rite deeply and firmly ensconsed iﬁ the traditions
of the people, 1t wa; also confirmed in .the highly
regarded Deutefongmic law tode. Iﬁ the post-exilic period
when the law écqu}red a new significancé in the ‘practice
of Judéism.rit would have been difficult to totally ignore
or over-rule the Deuteronomic legislation céncerning<&the
levirate obligation. Admittedly the rules set out in
Leviticus anq\Numbers were in contradiction to those in

]

Deuteronomy ang 'some sort of solution was required to this
discnépandy. ngle gcholars can iny gpeculate about the
process-which the Jewish religious leaders went through to
formulate one consistent rhling out of disparate texts,
the ‘Qutcome éf the process is found - recorded in thé
“rabbinical literature. First, the Rabbis redefined the
qualification 'if brothers live together', to mean that
the bro;heré were cohtemparary; that is, that they lived
at the samé time and th;t they had the same fa{her ag the
deceased.33 The. underlying principle in this redefinition
;S that thevlevirafe obligation falls upon those surviving
brothers who were entitled to inherit the property .of the
- deceased.3"  This would exclude half-brothers who- were
born to the same mother but different fathers since only
those brothers with the same father ware‘able to dinherit

each others' property.3§ In this way the levirate

\
obliéation cane into effect irrespective of whether the

%

£
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brother died during eruei“‘op after nissu’in since the
requirement that the brothers physically live together no
longer applied.‘ The{only stipulation which the rabbinical
literature makes '13 fhat the brother must have 1lived
during the lifetime of the decessed.3® A

< In order to make the Leviticys text compatible with
‘the Deuteronomic Iaws;rfgarding the levirate institution,
the Rabbis simply ﬁade‘léviratermarriage an exception to
tﬁe rule. That 1is, they declared that when a yabam
marries’ his sistgrrin—l&w‘in ofder to meet the levirate
obligation.‘thig was ggg’incest.37f Otherwise, the man was
prohibited from marrying his brother's wife under” the laws
of incest.38 4 ‘ |

éith fﬁeif-deeplQ ingrained sensitivity téﬂthe 1ssuer

of purity, 1t 1is not surprising  to discover that the
Rabbis were Vefy concerned about the fine line which
divided leyirate\ﬁgrfiage.from incest. If-a man effected
marriage with the Vwife of his decea;ed brother ~not
primarily to fdlfill his levirate obligation but because
he found the woman physically desirable or because she was
weaithy. would hiS“ act be 1ncestuous?39 The Rabbisg
realized that the laﬁ“could not judge a man's mental
intent, but the danger that the levir might act from an

impure motive was very'real. The movement by some Rabbils

to prefer baliqah to yibbum was a direct regult of the

affinity of levirate marriage %0 incest. A third century
ruling declares: "Now that the levir's intention is not
e ‘
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for the fulfilment of God's command, 1t is decided that

"halisah is preferable to marriaze“ 4o

Becauce the

levirate obligation was an ovdinance stipulated in-'the

Torah, and therefore diviﬁely decreed, 1t could not be
a1 -

abolished altogether. Consequently,’ 'the Rabbis

attempted to maintain the'léyirate‘institution in'as.wmuch<
purity " as possible by‘wiegal means. " The tension
~surrounding levirate marriage 1n the Tanakh is reflected
in the detailed and complex treatment which it receivec in
the rabbinical literature.

‘That ‘the'léviraté obligation waéAégdivinely} decreed
ordinance was based on the fact that the entire situation
&as created by circumstancec whose origin-was divine Not
only; wgs the death of =a man a mattepr of heaveﬂlQ
perogativeae but go was the fact that he had died without
having been blessed with children/;y These two facto?s -
the death and childlessness of the man = were ideﬁtified
in theé Dguteronémic‘lggiélatioh as the eésentia;l elements
in the formation of theulevirate‘situation.r Ho&evér. it
was'notrﬁnly hecessary that the man die‘withopt;offspring.
‘male or female, legitimate or illegitimate,3 but ne must
- also have ﬁéen physica?ly capable of begétting~a ‘child.
Thus, 1if the man was a eunuch from birth, his wife was"
automatically exémptedffrom the 1eviraﬁe obligation 'since
her husband never was capable of‘réprdductipn‘“a - However,

the wife of a man who- became a eunuch by accident, a 'man-

made eunuch', wag bound by the levirate bbl;gatioh~since

-
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there was a period during her husband's lifetime when he
was potent.a5 The situation wee similar 1f the wife

proved to be the one incapable of procpeation. The

-
— -

gterile woman wasg exempt from the need to either perform
haligah or yibbum and upon the death of her husband - wasg.
immediately free to marry & stranger. !0

Under normal 6ircumstances. i.e.{.where this was the
firs? marriage of the man and woman, the issues of™
éhildlessness and physical éﬁpacity to procreate did not
exempt the widowed arusah from the levirate obligation.
dnly if the man aiready had a wife, or was divorced‘from‘av
previous wife. who had born him children would the arusah
- be’ freed from zikah, the levirate bond. Further, natural
sterility ‘1n the man could not be proved until he was at
least twenty years o%d, when suspiciéns conéerning his
botenqy woula be aroused if he were not yet exhibiting the

47

physical signs of manhood.?” Sterility in a woman was not

‘suspécgpd until after ten years éf'chilgless marriége.ub
go the young arusah waé unaffected by this 1séue. B
The third oégiterion for the formation of thé levirate
gituation was Qt‘ the mérfiage "of the couple be
égéognized“as legally valid.  Likewise, 1f a woman became
widowed during erusin, ‘thé beﬁ?othal had to be Yalid in -
ordeﬁ  for her to become bound by  the ' levirate
cbligation.“g Thé‘ circumstanéesv wﬂich 'gave‘ rise to
invalid marriages aﬁd betrothals were diécussed in Chapter

'Four and need not be ?epeated‘hefet In those cases which -
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involved ‘valid but prohibited’ pnioﬁa. if the husband
dled childieés the levirate situation arose .as usual. - The
status - ofi the original betrothal /marriage was not
sufficient to nullify the levirate obligation, ‘even though’
the wdman had been forbidden to her hﬁsband.?o - The

'signiffﬁant criterion in thesge cases was not the original
husband-wifé relation but the ﬁeiation bépween the widow
and the levir. ° That is, 1if the levir was related to the
widow in a 'valid but'prohibited‘ndggree of relation, he
had to submit to haligsh from her-and could not contract

|

yibbum.51, For example, 1if an Israelite was betrothed or
married to a mamiergth and Aad a brother who was "gn
"Israelite, the widow was forbidden in marpriage to bofﬂ her
husband and  her 1ev1r.52“ iIf there were no  such
prohibitions attached to the relation between .the widow
and levir, they could eitheé perform haligah or énter"
levirate marriage. .This was the case in which fhe woman
wag forbidden in marriage to her husband but permitted hto
her levir.>3 For instance. 1f an Israelite betrothed or
married a mamzereth and had a brother who was \E}so a
damzér. the widow would be able to enter levirate marriage
\\:Eﬁh the surviving brother. Likewise, 1if a rmamzer
betrothed or married the daugﬁter bf'an fsraelite4and had
a brother who was an Israelite, the widow and levif would
be permitted to enter levirate marriage.>"
The final type of betrothal/marrigge‘to be coﬁsidered
_1s that which involved an individual wﬁo ﬁad.no feﬁpgnized

»
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leéal powers but ‘whose marriagéugsg rabbinical validity.
Included in this group were the déaf—muté. the ;nsane55.
the minor male and the minor female who was a . hatural
brphan or 'an orﬁhan in her father's lifetime'.%® 1In a11
cases ‘invoIVing ‘ene or more of these 1nd1viguals the
levirate situationjabOsé. based on/the rabbinical vaiidity

of their betrothal/marrisge. However, the manner in which

‘the levirate situation could be handled varied somewhat

dependiﬁgﬁ on the precige nature of the relationships
| V.

involved. In .the event that the deceaged husgsband was a

‘minor or insane, no levirate situation arose and the widow

.ﬁas, exempt from the need to either perform haligah or

enter levirate marriage.57 If he was a deaf-mute, the
levirate ‘éﬁkuétion arose as usual.>d 1Ig, hﬁﬂgver, the
widow was.a deaf-mute, the yabam was compelled to take her

»
in marriage and could not submit to galigah.Sg The reason

s

for this action was that a deaf-mute was 1ncapabie of

perforﬁing haligah whieh required verbally pronouncing the
ritual formula specified in the Deuteronomic text.60
t
- ﬁ
Further, &~§ the levir himself were a deaf-mute, lnsane or

' a minor., he was required to enter into levirate marriage

because halisah with these individusgls was invalid. %' The
rite. of halisah demanded legal suthority for its
transaction and since ﬁcese individuals had virtually no
legal powers their participation in haligah was null -and
vo1d.%2 yibbum, on the other hand., did not require legal

authority since the bond uniting widow and levir was said

-
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_to be created by an act of God and, therefore, was quite
independent of the choice or willful action of the people
involved. 63 ‘Finally. fhe orphaned gétannah héd‘tné option
of either c¢ontracting levirate mgrriﬁge or performing
baliqaqz' If she choBe the latter option ana pe?forme&
Qaiigah while 8till a minor (uﬁder the age "of eleven-

64, | '

she was adviged to repeat the ritual wheh _she

o

years
became- bf age in order fo ensure its legaiity. but this
was not absolutely required.65 , /y i
3 -

The final point to be dﬂgbussed as'a criteriog for
the formation of 2zikah was the need for there to be a
brother to the'deceaged who was legally able to eithe:w
enter levirate marriage or perform haligah.  As noted
eariier. only paternal brothers who were also c¢ontemporary
with the~wdeaeased came undér the levirate obligation.66

-

Further, the requirement that the original marriage be
capable of creating” offspring extended - 8lso0 to  the
levirate marriage., Consequently, if the widow was sterile -
no lev}rate% situation arose; Thig applied algso if the
levir was a natural eunuch.ﬁ? However, 1if the y;bam‘was a
man-made eunuch- he became subject to the levirate
obligation and if he married the widow his action was
valid, .but prohibited.®3 The levir who was incapable of
yepfbduction could not enter yibbum since he wasg
physiéall& incap&ble of fulfiliinz the command 'to raise

up unto his brother a name'.69 Nor was an Israelite woman

permitted to have sexual relations with a man who could
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“not enter the .'assembly of the Lord', and . the man-madé

eunuch was includet in this’ group.’Y As in all cases in

»

which the marriage wag rabbinically valid but prohibited,
haligah “was the prescribed means of terminating zikah.

"The most significant prerequisite 'concerning the
) w.
yabam wae that he not be connected to the widow in one t

the fifteen dégree; of 1ncestuous relation specified in
the Torah.’! For instance, -if his yebamah (sister-in-law)
was algo his daughter, his grand-desughter, his-daughter-
in-law, "his rt;dtheihiin~1éw.' etc:, no levirate situation
,arose» and both tne widow and her co-wives were' exempted
from having to peff;£m haligah or enter yibbum 72 Tpe
most important forbidden relation.‘the ‘one used constantly
by the Rabbis in their 111ustrative case studies, was that

~betweenv& man and his wife's sister. That is, & man could

never be betrothed or married.- to his wifeﬂs sister as long
“ag ﬂis wife was alive, even if he had divorced her.’3

v

Conseqguently, 1f two brothers were betrothed/married to .

two!” sisters dnd one of the brothers_ died, no levirate
situation arose gince the widow waé forbidden to the levir
by virtue of her beinz‘iis wife's sister (Appendix B).

The situation wasg made somewhat mofe complexvif thére
was more than one levir. The widow who was‘fbrbidd;n to
‘one of the levirs by virtue of an incestuéhs relation with
him, was nevertheless bound to the others to whom she was

not for idden. iikewise wWwith her co-wives: they * were

exempted fro#® one of the levirs ag the co-wives4 of the

*
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widow who was of an incestuous degree of kinship to him.7“
but they were permittéd to the other surviving brothers.
The exlstence gf an incestuous degree of relation did not
totally ciiosso{f,,,e the 1’ev1rate obligation if thherre v:zere
other levirs. ! Only the brotherrsinvolved in the fortidden
relation was completely eliminated from that obligg@iéun,’?s
‘ The Rabbis presented, discussed and ©ruled upon
numerouswcomplex' cases l1nvolving a levir and widow who are
in an incestuous degree of reiation to each other. The
primary concern of the Sages 1In ‘the‘iiﬂ ‘extensive

'ﬁ N
examination of various types of levirate situation was to

ensure that the widow and levir did not, unwittingly,

become involved in an incestuous marritdge. As noted

earlier, the line hetween levirate marriage and incestuous

marriage was rather fine. That line became "~ even more

fragile when|}the men and women invoived in the levirate
situatiop. e [related in particular ways to each other
¢ ‘1 - .

not  only thréugh kinship but also through | marriage. It

was because the levirate sltuation codld. at least

3

theoretically, be 8o complex, the risks of creating a
forbidden n;arriage S0 great, that the Sages were SO

concerned + with the velatiohship between the levir and

)
Y

B ¢ .
As noted earlier, those levirate situations involving
;

widow,

a 'val]id but prohibited' degree of relation between the

yabam.” and widow had to.be terminated by haligah.  The

‘eouple courld not contract yibbum. Thusg, if the levir was

- «
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a High-Priest he had to submit to gﬁligah gifce he could
not marry guwidow.7? Likéwise, 1f the levir géﬁ widow
were préhibited to each other beéause they belonged to
social classes which coutd n;t intermarry. zikah had to pe -
terminated by halisah.77 The . same ruling applied 1f the
widow and 1ev1r were among thase listed as second degree,
forbidden relations. 78

é In summafy. four criteria hfve been 1destif1ed ésl
riecessary for the formation éf zigah; the levirate bond:

1) the original betrothalsmarriage had to-he legally
vaelid and the couple had to be capable.- of procreation;

- 2) the deceased had to be childless:

3) there had to be a surviving brother, ‘and;

4) +the marriage between the levir and the widow had to be

legally valid and capable of reproduction.

If each of these criteria were met. the widow became bound

to the levir(s) by the 1évirate bond, ; bond which carried

with 1t legal rights ané ob;igatibns for both the yebamah

aqd the levir(s). ‘ ‘ |
The rabbinical term for the levirate Scnd. zikah,

means ‘being chained{.79 The word itself re-emphasizes

théh by-now familiar n;tién that the widow was chgined to -,

her deceased ‘husband's brothers and was not free to maprry

a *'stranger‘f The state of zikah was understood to have

been - establi%hed by heLyen 50 that, according to some

, o e TR ‘ .
Rabbig, those tied by the 1I&virate bond were to be viewed

as husband and wife.30 None of the scholars would,
however, grant the levir the same kind of rights and’
&egree of,autﬁority which the full husband enjoyed. For

instance, 1% a woman acquired property during the period

.
&
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she chose.

.and the sale would be deemed null and Qoi

‘completely forbidden to all other men.

[

of zikah all agreed tnat ghe wae ible to dispose of 1t aq~

h

81 The. 1evir had virtually no rights &ver her

property. The husband,. however, had an absolute rignt of

,‘ ) ) . . "
poasession éver his wife's property. Consequently, if she

. ) ¥
tried to sell  property which she acquired during her

marriage, .hgr husband could confiséate it from the buyer
.42 Indeed,“ in

the view of Beth Hillel, the lev1r had even fewer rights

selling property which she acquired dqriné the period of

betpothal since hér apug had s partial claim te it.

\‘1

“than the avus. Beth Hillel prohibited the arusah from‘

Howeéver, Beth ﬁillel conceded that if she did sell it, the

H

sale was nonetheless yalid.ga ‘Beth Shammal permitted - the

‘arugah to dispose of her property in any way she chose:
they did not grant the arus any righte over i1t.%%  Both

“schools " agreed that 2ikah was a far weaker bond than

kiddushin- and, therefore, agreed that the levir had no

property rights in relation to iihe yebamah. 87 With

A Y

- kiddushin -the arus fully acquired th¥woman and was able

to exercise a 1im;ted legal authority’ over her, an
i *

authority which was most evident by the fact that she was

86 The yabam,

however, did - not acquire the woman; he only acquired e

each of the levirs. While it is true that the widow was
forbidden to ''strangers', she was nevertheless permitted

to each levir. = In the normal state of zigah no one levir
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levir and widow were bound together in a gquasi-marital

4 . N b )
"obligation  itself was strong upo

o

had a greater claim to the womah than the others, even-

though the duty fell most heayily upon the eldest..

Although all agreéd‘ thé‘ zikah was weaker than.

kiddushin, » there was some debate concerning the actual
strength of the levirate bond. Some scholarseg maintained

that there was essentially no levirate bond, That is, the

-gole importance of zlksh was that the woman could not

marry a gtranger, but there were no accompana}ing legal
1m1;11c_ations nor ought the levir and widow to be vieﬁed in
any - way as hugband -and wite.%® on the other gide»; “were
’thosévwho maintained that the 1é§1gg£ekbond was real, that

it had been established by divine decree and

s,

rxjelation.gg This 1latter view ran into some serious

theoretical * problems when theré wasg more fhan one levir,
sin:ce tfmen 1t,_was unkr{awn whieh of ‘the surviving brothers
would marry the widow. When ‘the levirate bond had to be
applied to a number of le{/:l.drs it was necessarily weager
than when -there was 'or;ly one and 1t'was impossible 1o
determine which, if any, of the brothers had the right :to
exercise the legal authority which these Sages granted to

the yabam, 90

Although the sactual bon weak, the levirate

the 1levir. - The

following case study illustrates this point: 4 -
w‘?

"If a woman swaited levirate marriage with a men whose
N

)

[l

.
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. [younger] brother betrothed her. sister. the Sages sald
“v...: They must say [to - the younger brother|, JWait
until .your elder brother shall decide'. If, the elder
-brother submitted to haligah "or consummated the
marriage - the younger brothér may consummate - the
marriage with- his [betrothed] wife. And if the sister-
in-law died, the younger brother may consummate the
" marriage with hig [betrothed] wife. But if the elder
. brother died. he must put away his [betrothed] wife by
a bill fFof” divsfce and submit to halisah‘ from hie
‘brother's wife.

. In thils. case, a pqtenfial 1hcestﬁous relation is created

by . the younger brother's betrothal to the sister‘ of  his
zekukah, the women With whom he is. chained by the levirate
bond. To; consummate the betrothal is forbidden on the

principle that the levir could not merry the relative of

. his zekukah (see Appendix A). The young man wag  advised

to wait until one of his brothers either submits -to

haligah or entera yibbum witn"the widow, thereby freeing :

~him 'to procéed with the marriage to his Arueah, it is

clear from this example ghat the levirate obligation upon'

\\

the 1evir was wvery stﬁong. strong enough to over-ride even

.the gihyan of erusin.

The real debate between the Sages developed not 50

'much in regard to the zikabh 1tself.A but around the  1ssue

'of the legal effect of what was called ma’amar. Ma’ amar,

PR

or 'bespeaking was essentislly the levir&te parellel ‘to
betrothal. When the, ‘levir addregsed a ma!amar to  the

N [ W : ‘ N
widow he was promisinéfto contract yibbum with her. Like‘

_ betrothal, the ma’amar wasg effected by money or a token of,
value or by a writ, accpmpanied by a: declaration in which

éthe yabam pronounced his intentione.gg :If a writ was
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uae64\ the‘following fopmﬁia wag written in the document:
"1 $o—and~éo. take uﬁgn mysel? responsibility for So-and-
so, my deceased childless béothér's wife, to care for.her
and .to su?ply maintenénce for her in an appropriate sway.-
This 18 with the provigo that ﬁhe payment of her Kketubah
18 ° the obligation of the estate of her (deceased) Pirat
husband".93 = The entire procedure had t; be executed
before witnesses and, _as with regular betrothal, required

N 4
the consent of both parties.9

The débate, arose, howevér. not _ in matters of
procedure but in regard to the - issue  of légal
© consequences. Beth Shaﬁmai and a minority of other Sages
 who recognized zigah as a quasi-marital bond, maintained
thgf ‘méfaﬁar‘effeetéd a pegfect kinyan, i.e. a kinyan
whig¢h wgs virtually'as.strong~as that‘produce& by an ,ac;
of giddusgin,gs " The primary difference betwéen ma’ amar
and .erusin was that,’ ghould the levir décide fb‘ dismigs
thé yebamah, ‘he required not ‘only a get which ’was
sufficient fo diséolverthe betrothal bond (S&’amar). but
also’ l.\a];:‘lgah‘%‘That is, the kinyan created by ,mq'émar
- was not strong enoughgto dissolve the levirate bodgj— only
. \Vibbum or haliegah could do tnatv~‘énd the yebamah rgmaihed

" bound to all the levirs even after one of them’ bespoke
her. However, ma’smar wae sufficiently effective,
according to Beth Shammai, - to keep out hgg;pivs1.97 Her

rival ~ wWas her sister or a[notl)er reiative who, i1f sghe

subsequently came under the levirate bond, could cause the’
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first widow to become forbidden to the levir by virtue of

~an incestuous degree of kinship (Appendix B). If the

lévir addressed a ma’amar to the widow, her gister would

be exempt from the levirate obligation on the gpoundé that

she was the sister of the levir's 'wife'.ga The following

case study illustrates this point:
© "IFf two of three brothers were married to two sisters
and the. third was unmarried, and when one of the
gisters’'  husbands died, the wunmarried  brother
addressed to her a ma’amar, and then his gecond
brother died, Beth Shammai say: His 'wife' (i.e. the
widow to whom he addressed the ma’amar) [remains)
with nim while the other ésecond~w1dow} is exempt as
being his wife's sister."? ’ S

Beth Hillel opposed this view:
“Beth Hillel, however, maintain that he must dismiss
his 'wife' by a letter of divorce and by Bgllgah. and
his [second] brother's wife by haligah."! ‘

, Beth ‘Hillel, and the majority of the Rabbis,‘declared

that the malamar effected on_ly a partial and imperfect

’

kinyan and did not, therefore, constitute ,a proper

101 Consequently;

marriage, nor even a perfect betrothal.
when the second brother died, the yabam became equally

bound to the second widow as to the first. TRe - ma’amar

was not in any way sufficient to exempt the second widow

Y

from the leyiriii’obligatibn. With or without ma’amar, °

‘the 1levir who became bound to two sisters had to perform

heligah and could not enter into levirate marriagel9?

(Appendix B). The Rabbis did not accept ma’smar as ean

effective measure with significant legal implications. It

did not, 1like a regular act of betrothal, effect a
N *

complete kinyan and, therefore, did not dissolve the
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levirate bond between the widow and the other levirs. The

ma’amar daid not significantly alter the gtatus of the

widow, except that she now was tied to the levir by an.

' imperfect bond which required a get for its diseolution.
In thig respect she was tied”a little more eIOSely to the
yabam who besgpoke her and none of the other brothers was
subsequently permitted to enter levirate marriage with
her. However. .the mal’amar created only a partial and
imperfect bond, a very weak quasi-marital relatioeship.
The weakness of the bond .is evident in the fact that 1t
could be invalidated if one of the other ievirs~ addressed
to her a me’amar;‘ conabifed with her, gave her a get or
submitted to halieah with her.193 were one of these fo
oceur, neitﬂer the original levir nor any of the others
was permitted to theleidcw and she was required to perform
haligah with him and recelve a get in order to dissolve
the ma’amar. Briefly, the ration&le behind the ruling
that thf levir's ma’amar became invalid 1f ,another‘ le‘y‘irk
forestalled him in any of these four ways is as follows:

first, if a second levir were to address another ~ma’amar

to her, the widow would then‘be'partially bound to ~ both

men. Obviously she could not marry both and in order to

gever one of the bonds she required a get. from one of the

-

brothers. However; a zet ha%,the effect'of getting aeide )

part of the levirate bond and the Sazea nuled that - no

levirate martiage was permitted with sny of the brothera.

if the widow hae been civen a get. 104 Consequently. “tﬁe'
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widow was required to receive a zeg«ﬁrom both levirs to
- T -

dissolve eaéh malamar and to perform halisah with any one

of the brothers in order to fully break the levirate

bond. 0%  This same situation would occur if there were

several levirs and only one-widow or many widows and oﬁe

— .

— -~

levir. R. Gemaliel, who  was ofﬁthg opinion- that the
ma’amar effected a perfect kinyan, disagreed with this
halakah.1%®  He taught that the second ma’amar could not
be wvalid or effectivg since the first one was sufficient
fovbré&k the ievirate bond betwgen the widow and the other
levirs (or hetween tge levir and the remaining widows).lO7

L ¥ -

His viewpoin; was not accepted. The ruling upon which the
halakah wes based was that which taught that the ma’amar
establisheé only a partial kinyan and, therefore, the
subsequent ma’amar was algo able to produce a partial
kinyan, ad 1nf1n1tum,108' When more than one ma’amar wag
addressed. the. situation arose in wﬁicn the ;econd ma’ amar
constituteann incestuous relation, ~i.e. a man could not

betroth or merry his brother's 'wife'. In the event that

there was ohe widow and two or more levirs, the brother

»

- who. first bespoke the widow had a certain claim on her, a

‘claim which was violated when the second ma’amar was made.

'The brother whdo addressed the second ma’amar was then

)

_ approaching the ‘woman who wag hig brother's quasi-wife

and, therefore, hilg act-of bespeaking had an incestuous®

-

tinge to it. 1f there were several widows but only one

o
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levir, and the levir bespoke two of the widows, each

ma’amar had some validity and he, . therefore, was bound to-

esch of the widows bywan imperfect kinyan. The second .

ma’amar touched on. 1nceet. —however, aince the levir wasg
permitted to marry only one of ‘his brothﬁr 8 widows and
the kinyan with the gecond- widow was akinﬁﬁo marpyinz his
(deceased) brother's wife. .. (
The situation was almost 1dent1g”i if cohabitatisn
with . .a second yabam were to follow tht
levirate institutioh. cohabitation b%t?een the levir ana
widow constituted marriage and termina%ed zikah. 109 1¢ one
of the levirs ‘was to bespeak the widow» and a second
brother subsequently cohabit with her. the marriage formed
by the act of cohabltation was valid, but<:rabbinically

prohigﬁxed ag an incestuous union. 110  The ‘cohabitation

was a viaiation of the: original ma’amar wnich had formed a

partﬁal. but valid kinyan. Likewisge, 1£_then§ were many

alamar. In the'

widéws,and only a single levir, and the levir bespoke one

of the widows then cohabited with anothgy. the marriage

4 .
wag’ deemed to be _incestuous and, théyefore. forbidden.
: |

Both the levirate marriage and the ma’smar had to be

-

severed by a zet to each woman and one act of halisah wag

required to dissolve zlkah. 111

in the event that & cet followed the na’anar. the -

ma’amar wasg invalid&ted andvno 1eviﬁate marriage wasg
_possible with any of the brothers. The levir who bespoke
the yebamah had to provide her with a second get: 1n order
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_to sever the bond created by the ma'amar and one aet of .
vbaligah'was nécessary to dissolve gikah, 112 ’ -

| Finally, any valid act of haligah was effective - to
dissolve the levirate bond bétwéen the levir(s) and
widow(s), eVeﬁ if a mal?amar had previously been addressed.
Canequehtly, if one yabam‘béspoké‘the widow and another
‘submitteq to haligah from her, the ma’smar waeg invalidated
and had to be fully séveréd by a formal divorce document.
The same situétion arose 1f there were;several widows and
one éabam. A second act of haligah Qas not requlired since

L]

one was sufficlient to completelyud;sgolve the levirate
bonds between each levir and each widow,l13
From these illustrations it is evident that ma’amar
was 'only“ a weak and imperfect form of betrothal which
could easily become invélidated by a subsequent act. Even
. katan (over nine yearg of age)1l®,  who cohabited with
the‘ widow was able to spéilaher for his brother who had
bespoken her.115 The act of cohabitation by a katan had
only the same legal force as ma’amar by an adult but this
was nonetheless sufficient to cause the widow to gbecome
.prohibited to every 1gvir.116 No other act by the katan,
for example, giving a get, submitting to haligah or
addressing a na*anaf. _had any effect on zikah but was
completely null and-void.117
V The debate concerning the effectiveness and strength
of an act of ma’amar wag not mepely theoretical. It also

involved the pragctical questions relating to the rights
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and obligations of theplevif in regard to . his yebamah.
Beth shammai.¥it may be ﬂfqalled. considered mgiamar“to be
a sufficiently strong athto form a perfect kinyan. Did
thiz Kkinyan, inquired Rabbah, constitute betrothal or
marriage?il8  Ie 1t was like marfiagé. the levir would
2cquire“ the right to inherit her pr;§epty'shouid she die,
‘and to annul her vows. But no one, not e§en Beth Shammai,
was able to grant such rights to the levir.  Indesd, it
was génerally accepfed that the ma’amar had virtusally ho
1ezai implieations in regardkto the rights of the levir
over the ygbamah. ";Ha’apér had not even the ;ame legal
effect gé,*gidduship. Thig Qﬁs necéssarily 80 gince
) ﬁa’an;r wasv onlyva rgbbinical enactment while kiddushin
was firmly rooted .in the Pentateuchal iaw and, therefoye,
must be stronger and bestow upon the arug greater rights

than those which the levir enjoyed.ll9 Not everyone was

in full agreement vwith this statement for ' there were
Rabbis, like Rabbah, who maintained that ‘whenever a levir
has addressed a ma’amar to his yebamah the levirate bond
disappears and she comes under the bond of “betrothal'.lzc
Consequently, some debate w&gtzenerated around each of the
rights aw‘ﬁichéthe Talmud identifies as significant in the
relations betwéen h&sbapds and wives. ”, Each of the
different fypes of rights and obligations as they applied
to the levirate sgituation will be discussed 1in the
appropriate places throughout this study. Generally,

however, the halakot grant fewer righte to the levir than
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to the arusg since the majority of Sages did not recognize

that any legal privileges were attached to either zikah

alone or to zikah with ma’amar, The primary -concern

regarding the state of zikah was that the widow was

chained to the levirse andg, therefore, was forbidden to

betroth or marry a gtranger.

The levir aequired the full rights of a husband only

when he contractedylevirate marriage with his vebamah.lzl

As noted eanlier, yibbum was effectéd'by any act of

cohabitation.1?2 In each levirate situation only one
marriage was permitted. The Biblical basis for this
ruling is that the yabam waeg commanded to 'build the house

LN

of his deceased bro;her'.123 That is, ohe -house -only may

be built, not two or more.l?! wWere a secona levir to

marry one of the other widows he would be entering an
incestuous relation, transgressing the law prohibiting
marriazeVW1th the wife of hisg brother. 7

The duty to contract yibbum (or submit to halisah)
devolved first upon the eldest brother who could choose
any of the widows.12% If the womah refused to marry a
levir who wanted to enter levirate marriage she had to
have a valid reason or else she was penalized by being
declared a moredeth and forfeiting her  ketubah, 126
However, unlike the arusah or ful; wife who wae judgeda to
be a moredeth, the yebamah dad not-recpivé a 'certificate

of rebellion'.27 “ Hep offence evidently was not

43
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considered to be so serious.

Should 'thg eldest brother refuse to,gct. one of the
other levirs could do s0.128 since it was mévant
which “of the. brothers acted, those brothers for whom the
whole process was somewhat complicated could be excluded
enfi'iely from having . to respondv to the levirate
obligfy\. Thus a deaf-mute, insane person ér minor who
could not participate in haligah could nevertheless 'be
exempted from yibbum if one of the other brother;s acted.
Likewise: a High-Priest who could not marry a widow and
therefore lcou;d not enter levirate marriage, ccul;j be
exempted from having to submit to haligah 1f ano%ﬂer
brother wag able to do s0.129 |

The woman who became a widow following nissu/in was
required to wait a period of threé months - before
contract;inz lévirate marriage in order to e:nsure that she
wag not pregnant with the ffild of her deceased
husbaﬁd.l30 Her pregnancy and fhe subsequent birth of a
healjchy ¢hild would dissolve completely the entire
levirate siotuation and the widow would be prohibited to
the levir as his brother's wife. If the child was born
b}it died within thirty days' of birth, 1t did not qualify
as the deceased husband's offspring and yibbum was
thereafter permitted. 13! In the event that tt‘xe devir had
addressed a ma’amar to the yebamah and she wag found to be

- pregnant, the couple had to wait to determine 1if the

] . -
foetus would 'be born healthy.ls}i2 If the chi;d survived,
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the ma’amar was rendered null and void.133 If the couple

went shead and contracted levirate mareigge Knowing the
woman was pregnant, they were compelled t;o terminate the

4

union by —divorce whether the child lived or - ‘not. The
reason for thé divorce if tﬁe infant died was that when
the m;arriaze wag contracted it was of doubtful wvalidity
owing to the pregnancy of the yebamah. T{xe Sages ruled
that any marriage which was of doubtful legality when

contracted must be term}nated.lsu This ruling -differs

from the earlier halakah in the Misghnah which. permitted -

-

-~

the union to continue if the infant died within the thirty

s

-

;days.q-SS ) L - . )

~——

During the three month waiting period, the widow was
maintained out of the estate of her deceased huﬂsband.mb‘
After this period she waz—:P dependent upon thevme{f'csf of the
yvabam who wag hot obligsted to support \herl until he
dontracted levirate marriage with her.  Howdwer, if he
delayved in making hie decision, he could be compelled by
the court to settle the Jevirate obligation one way or the
other. If he then continued to delay, he was compelled to
support the yebamah out of his own ‘elstate.'137 Once- the
nmarriage was actually effected, the levir became the heir
to his deceased bx;other's estatel3d except that portion
which was required to cover the woman's ketubah which wae
pald out of the property of her first ‘husband. 139

The rationale underlying. the ruiiriz that a woman who
wag widowed following niseu’in muest wait three months

I3
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befof ,contractigz levirgge marriage did not apply to the
erusin widow, 1.e. the woman who wag widowed during the

betrothal period. Since séxualvintercourse’was prohibited
dqring erugin, there was less possgibllity that'shé would
be prehnant and that the levirate obligation would not

thereby arise. Nor was the walting period prescribed- in

. order to ensure that the eprusin widow would be maintained

_ for at leagt three months following the death of her arue

since a woman was never maintained durint erugin from the

estate of her future husband. 130 The erusin widow wag hot-

even obliced T to. observe the mourninz period for her

e

deceaged arus. 1“1 There was~not any logical reason why

.the erusin widow shou1d<wait three months before entering

yibbum, but the Sages required her to do so
nonetheless.142  The halakah that the yebamah must wait

forava three month period followinz the death of her

hugband before contracting levirate marriage applied to

. 8ll} widows, married of betrothed, who came under the

R
+

lesirate obligation. 143

Unlike thd- usual process of marriaée. levirate .

* marriage could be effecteq with or without the consent of

the womani4? gince the devirate bond was a penalty to her

which ‘comes from heaven'.l45 _Theoretically it was
pogsible for the yebamah to be taken in marriage against
her will through an act of forced cohabitaticnl by the

levip. 186 Such an action was permitted since the

Deuteronomic text related to levirate marriage reads: 'her
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husband's brother will go in to her and take her....'. 147'
¥ . )
Because the text completely excludesgs the desire or will of

the woman, the Sages ruled thét her c¢onsent was not

nepessary.las In practice however, this was not actuélly,

t .
the casge. The levir was required to first addresg” a:

_ma’amar to the woman. Because ma’amar was only valid if

_the - woman consented.to it, the act provided her with-the

opportunity 8 show her approval of the unipn.149  As
noted earlief, she could not easily refuse without having
some plausible reason:"especially if the eldestr yabam
desired to contract levirate marriage with her. Tﬁe
courts could compel the man to 'submit to haligah from  her
i# she did refuse, but the woman herself was penalized by
the loss of her ketubah.%so '

In order to terminate a valid-levirate marriage all
that was required was a get!®  Since the marriage
completely dissplved zikah, it wag viewed ag s regular
marriage with no further traces of ‘the levirate bona, 13% -

Henee, haligah was. not necesgary. 133 If the levirs

decided nQ: to " enter into ;évirate‘ mar:iage with thé

widow, one of then cogld digsolve thé bond by submitting

to bhaligah in the presence of three witneséés.15“, In
terms othhis right to share in the inheritance of his
deceaged brother, the yabam who Bugmitted to ﬁaligah‘was
not .penalized. He receivéd an equal share of‘_fhe
property.15§ The only penalfy which he received was that.

he was forbidden to subsequently marry his galuqahlsb or

»
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ner pelatives.1®7 The relatives of her cOwwivéé were,
however, permitted to nim?58  and the near of kih of all
theby widows were permittd in marriage to the other
levirs. 139  only the widows themselvee were forbidden to
each of the levirs since they once refused to: build, up
their deéeased brother's house and were all consequently
subjeet to the prohibition 'againsf  marrying their
brother's wife. 100 Y . -

of gll the actions whiéh»could 6e~performed in the
levirate institution{,Lbali@ah was the most. definitive.

There was no disagreement among the Sages that 'nothiﬁg is

. valid after galigah'.1§1 Consequently, a ma’amar”céuld be

invalidated by a subéequent‘ac} &f haligah. Likgwise. if
the levir submitted to haligah, no‘sdbéequent matamar, get
or cohabifétion had any validify.lﬁz' This waé not thé
case with cohabitation. Thgf,is. if a valid act of ‘co-
habitation came first and some other action secénd then
this second act had no validity since a validwcohabitation
severed thg levirate bond. If, however, a get or ma’amar
or haligah were to be effécted fipgt, then %ne subgequent
cohabitation produced a valid but grohibited levirate
marriage. Soﬁefhinc of the ieviraté bond’ remained., even
after cohabitation, by wvirtue of the actionsihéh;bh
preceded 1;, and consequently, some combination of %bg
and/or halieah wﬁs‘vequired.%53 . ?

It 1is not known precisely to what extent levirate

marriage & occurred during the rabbinical era undep

RIR.]
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ﬁfschssion. As noted earliar there ia avident in the

1iterature 1tself the growing tendency for the " Sages to

prefer halisgah “to yibbum 64 For 1nstance.” the teachers

at Jabneh {e. 70-132 C.E.) seem to have preferrred marriage

' ‘to haligah for they taught that an act ‘of cohabitation.
< ﬁ“

Fad

_irrespective of what went befove it, was able to effect a

valid levirate marriage. They taught that ‘there is no .

. o
validity in any act after cohabitation or halisah'.1® in

respongé to the question, ‘how is the rélease from éigah

effecﬁéd?', they ru;éd‘that’ifﬂthe,levir addressed to fhé

yebamah a ma’amar and cohabited with her, - 'behold this is

. N s

in accordance- with the prescribed precept', 100 -The

preference of - the Jabneh Rabbis was ¢clearly on the

dissolving of zikah tbrouzh~ie01rate marriage since they

) - L ) LU .
failed- to present haligah as' a viable and acceptable

alternative. Subsequentlyf the Sages from Usha (c. 140-

225 .T.E.) -took issue withwtheif teaching concérning +the

effeétiveﬁess of_coﬁabitationl;§7 As. noted above, the
1ater ruling was that cohabitation was valid only. if it
came first, but if 1t followed some other action it did
ﬂotihave the same force to either effgct levirate marriage

or to completely dissolve zikah.168 tThe ushen group

stripped the act of cohabitgtion of some of the power and

effectiveness granted it by the earlier Sages at Jabneh.

The preference for haligah by the Ushans ig revealed in a
81ip which 18 made in one of the rulings: "If the levir

submitted to haligah and then addressed to her a ma’amar,

149
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statement, 'no acet is valid .after ecohabitation', - The

-~ M . \

[ . ' R . ’ . *

_ ‘gdve her a get or ecohabited with her; or 1f he cohabited
with hepr and then addressed to her 'a ma’amar, _gave her a

get or submitted to her-haligah, no act is“ualid after

‘paligan. 19 The f;ﬁ;tuliéa in the underlined ruling 'no

act is valid after haligah'.  According to the accepted

practice this ruling can dnlyvapply to the first part of

. the Mishnah. The latter half should be completed with the.

1

mistake 1s discussed in the éémgr; and;attributgd to the
breéereﬁce of the Tahna ( a Rabbi quoted in the Mighnah)
for halisah in o?der that the yebamah be freed to marry
the man of her gno16e.17° A ‘

‘The danger that the yabam ééuld not ac¢t in the . true
spirit of the levirate institution but would desirve
marriage with &he yebamah becauge of physical desire or

personal gain wag one ﬁeason for the shift in preference

¥

“to haligah.l”l Ag noted earlier, the need to prevent

incestuous relations was a major factor in the rabbinical
rulings concerning the levirate sitﬁation. w However, not
everyone accepted this trend. There were Sages who
continued to view yibbum ag the most acceptable fulfilment
of zikah, °primarily becauge it wae ordained by heaven,
But under most circumstances the Rabbis, no matter what
thé}r preference, did not compel the levir to act one way'’
o;‘the other.172 The d;cision to enter levirate marriage
or participate in halisah was left to the levir(s) —and
widow(s) themsel§es. but’it was imperative that they act

x -
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in order to ffea averyone inyolved from the bond of zikah.

The levirate institution has been examined quite

extensively in this section because 1tg rules and

regulations applied with equal force to tpe epuain widbw

. %
a8 well as to the niseulin widow. Thig fact 18 a -good

}ndication of the strength of the betrothal  bond apd

__clearly confirms that a valid kiddushin.fully acquired the

'women. The arugah was forbidden to all other men and,

should the arus die, she was treated ag a full wife to the

© extent the she came .uhder the levirate obligation if the

déceased died childless.173 : - -

One of the particularly sigﬁificant concépté in our
discussgion wés that of the ma’amar, the levirate parallel
to kiddushin. ~‘The relative -legal status of both ma’amar
and giddushiﬁ was examined with the conclusion that
ma’;m&r wag both weaker in terms of its legal implications
and 1less secure than regular betrothal. u The primary

importance of the ma’amar was to provide the yebamah with

a4 formal opportuq}iy to consent to the levirate marriage

with one of the levirs. It was also“ the levir's
opportunity to formally promise the widow that he would
accept her asipis wife and thereby fulfill his levirate
obligation.

A éecond issue which was of particular significance
was the discussion of the forbidden relations. This\issue
ig dimportant since it underscores a primary tenet of the

entire rabblinical literature: that the function.of the
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halaket !was to build a fence aéound the levirvate
1nst1tﬁ;ion‘< in particular,‘ and the entife »mérital
institution in genéral. The prohibited relations, whéther
Pentateuchal or rabbinical, were of concern to the Sages
as a p?ime‘sourée,of impurity. The; felt that people
found ih the levirate situation could .easily become
1nvolvéd, unwittingly, in a fbrbiaéen marriage. fﬁe.Sages
attempted to prevent such unintentional, or intentional,
impupity in the marital relations of men and women. The
rules and reghlatibns were 1nteqded as guidelines for the
people, to ensure the purity of those within the

betrothal, marriage and/or levirate institutions.
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motives other than a desire to fulfill the levirate
command might 3§\2: the root of a person's desire
to contract yibbum.™ Aleo, yibbum became less
feasible after R.Gershom's enactment prohibiting
polygamy in the 10th century C.E. (Berkovits, 45;
Pearl, 27.,117). Since that time to the present,
haiigah has been the predominant meang of termin-
ating zikah. While yibbum ig not absolutely pro-
hibited, it is definitely the exception to the
rule and permitted only in those instances when it
is clear that the couple wish to marry to fulfill
their levirate obligation. Finally, problems have
arisen even in relation to haligah. If the levir
is unwilling to perform haligah with the yebamahy
she remaing tied to him and is unable to marry an-
other man within the laws and traditiong of
Judaism (Berkovits, 103f; Levy, 1967, 36). This
problem is comparable -to that of the agunah.

TYeb 6.7 )

Cohen, 1966, 321
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Chapter Seven: ADULTERY

When a woman became betrothed, 8he became bound to
her arus by & bond which conegeerated her to r;im. With heur
kiddushin, the woman became forbidden to all other men.
The primary siznifi;canCe of this proh.ibition was not only
that the woman could not become betrothed to another.
More significantly, the woman was forbldden to have any
kind of sexual contéct with another man. She was to keep
herself sexually puré for her arus. Congequently, 1t the
arusah was ,caucht‘havinm gexual relations with another
man, " she was condemned as an m:lult\ﬂzre,-ss.:L an  act of
adultery represented a vioclation .of the  husband's
exelusive privilege of sexual intimacy with the woman, a
threat to his paternity rightsz and a transgression of the
eovenant bond established by the betrothél. Consequently,.
the woman caught in a clear act of adultery was severely
punished. The Pentateuch proclaims the punishment for
willf‘ui adultery to be death for both the man and the
woman, and in this regard the arusgah was no different from
the full wife.3 While the Pentateuch does not specify the
method whereby the married woman must die, 1t does declare
that the arusah was to be stonéd to death.® It also makes
a distinc¢tion between the arusah who wag forced and one
who apparently was a willing partner in the forbidden
act.5 The arusah who wag forced wag hot Dpenalized; she
Vwas -Judged to be innocent o}’ any wﬁonz—doing.é The

»

159



{i

i
willing participant was, of course, guilty of committing

adultery against her 'husband' and was sentenced to die by(
stoning. In both cases, the man who seduced her was
Judged to be guilty of 'humb}ing his neighbour's wife' and
was stoned to death.! No distinetions were made in the.
Tanakh literature concerning the Kwillinzness of the
married woman. Presumably however, 'if she was forcibly
violated she also was judged to be innocent of ahy wrong-
doing and onl& her violator was put to death.8

The rabbinical literaturé reveals some changes in
penalties against the woman caught in the act of adultery.
First, it specifiee that the married woman was to bé
strangled to death.9 In another place, howe&er. the
Sages ruled that 'if there aré witnegses that she
committed adultery while she was living wifh him she is to

be\i stoned'.lo

Stoning for the adulteress 1is also
expressed in the New Testament narrative in which the
scribes and Phariﬁees bring a woman to Jesus and declare:
"Teécher. this ;oman wag taken in the act of committing
adul tery. Now our law of Moses commanded (us) to stone
sucﬁ a one".1l while there is no indication as to the
actual marital status - betrothed or married - of the
woman, 1t would appear that the law, ag presented here,
prescribed stoning in_all casges bf adultery,lz In the
rabbinical 1literature, however, the Sages do make a

distinction in the penaitv. although as noted above there

-geems to'be some inconsigtency in their rulings.
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The distinctioﬁe in the law were based on both the
age and marital status of the woman involved. 1f -she was
a ketannah, irvespective of her marital status, she was
not penalized for her aét of adultery since, naot vhaving
any recognized legal authority, the Ketannah was never
subjeet to punishment.l3 fhé betrothed na®arah, and only
the na‘aréh wag subjeﬁt to thé penalty of stoning if she
was a virgin and 1if she was caught committing adultery.lu
The married na®apah and the bogereth, whether married or
betrothed, were both punished‘ by strangulation for
adultery.15 The only exception here was the daughter of a
priest who was married (to either an Israelite or a
priest). In +this case the woman waes burned if she
committed adultery.l® 1In all cases, the Rabbis applied
these penalties only to women who had consented to the
sdulterous act.l” 1¢ forced, the woman was judged to be
innocent  and, with the  exception of a woman
betrothed}married to a priest, she was permitged to remain

.

with her husband. 18 More stringent rules were applied to

.the priegtly wife who, once defiled, could not continue to

live with her husband.l? The priestly wife who was forced
did not, however, forfelt any of her ketubah rizhts.zo
In splte of the fact that the Sages discussed these

penalties for adultery as 1f they were actually in

practice, these discussions were actually nothing more

21

than academic and theoretical. Becaugse the Pentateuch

prescribed these penalties, they were acknowledged by the
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Rabbis in theory but not in practice. Throughout most of
the rabbinical period under discussion. the Jewish leaders
were not in a political pos;tioﬁ to be able to carry out
any death sentence. Indeed, they admit that:

“From the day the Temple was destroyed (70 - C.E.),
although the Sanhedrin ceased to function, the four
modes of execution did not cease. But they did cease!
-[The meaning is: ]The judgment of the four modes of
execution did not cease. He who would have been
condemned to stoning either falls from a roof [and
dieg] or a willd beast tramples him [to death]. He who
would have been condemned to burning either falls
into a fire or a serpent stings him. He who would
have been condemned to decapitation is either , handed
over to the [non-Jewish] government [who execute him]
gr robbers attack him. He who would have been
condemned to strangulation eitheE drowng in a river
or dies of quinsy (tonsillitis),"4? '

The woman who was an adulteress, whether during erusin or
nissu’in wag not put to death. Rather, ghe became
prohibited to her husband, who wag compelled to divorce
her, and she forfeited her Ketubah rights.?3 For the
arugsah this meant that she wae not entitled to receive the
statutory mohar. In both caseé the husband hed the
religious duty to put away his wife,l because she ;had
become unclean .to him. 2% The adulteress was also
forbidden to subsequently mﬁrry her tlover25 and any
offspriéz born of the adulterous relation were mamzerim.26

‘Like the betrothed or married wife, the woman bound

‘men ’

except the surviving brothers of her deceased husband.

by the levirate obligation was forbidden to all

Because ghe wag chained to the yabam in a quasgi-marital
bond, especially if he had addressed a ma’amar to her, the

yebamah wasg prohibited to have gexual contaet with a

d
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'stranger’. if Vshe did, the yebamah was treated as a
harlot, an adulteress, and becaﬁe forbidden to contract
yibbum with the levir.2’ The levirate bond had to be
severed by halisah. The only voice raiged in objection to
th%s ruliﬁg was that of nguel who maintained that the

yebamah dia not have the Bfa;us of a married woman and

} therefore did not ‘become prohibited to the yabam A1f she

had -sexual contact while under the levirate bond.%% In all

cases, however, the Sages agreed that th‘e\yebamah who had:

sexual relations with a 'st®anger' was ngk guilty of a
capital offence and was no%. therefore, sentenced to death
by stoning or strangulation. Thus, while the woman became
prohibited to the yabam she was not sentenced to _death
since, "the yebamah 1is-not as completely united to her
[betrothed] husband as an aruesh to - her [betrothed]
husband". 29 If she betrothed or married the ‘'stranger',
he wasg compelled go divorce her unless children were 'born
of the union in which case the levir was to release the
woman by haligah and the marri&cé p?péeeded,ag ugual. The
children were not mamzerim and indeed, -1it was to protect
their legal status that the marrisge was ﬁermitted to

continue.3°

A peculiar ruling, which applied only to the naCarah
who was being married as a virgin, 3! permitted the groom
to bring a charge of non-virzinityHazainstj&is new bride
if he did not find the 'signs o} virginity' in her.3?

This situation wae discussed in regard to the issue of

rY
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deception, but applies ‘also to the issue of adultery.
Thue, if the eigns of virginity were not found 1in the
woman, and she ﬁade no prior claim to having lost her
virginity thrdugh an atcident, the gén could reaéoﬁably,
presume ’tﬁat.she had committed adultery.against him. If
her sexu%} contact with anoéher man had occurred prior to
her betrothal., the husband could not lay a charge of
adultery against her. However, because of her deception,
the woman was not:entitled to any statutory mohﬁr.33 I
‘there were witnesses that she had been unfaithful to him
during erusin, and therefore her virzihity logt, the
husband's claim of non-virginity would be tantamount tor a
charge of adultery.3! without witnesses, however, - the
womanfs own explanation regarding her non- }r@inity was
accepted as true. 39 Thus, 1if she said she had had an
ﬁccident during erusin she wag believed, even though she
had not informed her husband of 1t sooner. Her only
‘penalty was that her mohar payment was reduced from 200
to 100 zugz.30 Likewige, 1f eshe confesged that she had
been forcibly violated during the betrothal period she was
believed: and virtually no penslties were brought against
her.37 Further, if the arus had at any time been secluded
with the woman, he could not subsequently bring a claim of
n&n—vircinity against her since he might have had sexual
contact with l’nel:'.:?;8 “

The discussion thus far hag focussged primarily on

those instances 1in which a definite, verifiable act of
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adultery has been committed. The woman Wwag caught in the
very act by at least two witnesses and there Qas ﬁo doubt
about her adulterous behaviour.ag Tﬁe literature,
however, recognizes a gsecond category of unfailthfulness:
ghat in whi?h the woman was susgectéd of having adulterocus
relations with a man but doubt prevailed because there
were no witnesses to thewactual act of édultery. The
suspected adulteress came under apecial consideration in
Jewigh law and an entire tractate of the Sefer Nashim is
devoted to her. She was ziﬁen the Qer9§atory title of

gotah which meant 'to turn aside’. The Bofah was a woman

who had 'turned aside' from her husband. The Pentateuch

i
|

elucidates +the fate of the woman whose h@sband expresses
- : %

Jealousy c¢oncerning hér. a jealousy whiqh was aroused by
. 1

40 Such h husband was

sugpicions of unfaithfulness.
empowered to cause his wife to'underzo the ordeal of the
'waters of bitterness', a test conducted by priests in the
Templé which would prové the gullt or innocence of the

woman. The - ordeal consisted of several stages. First,

the upper part of the woman's body was stripped - bare to

reveal her shanme. The Tanakh reference merely required
the uncovering of her head“1 but the rabbinical writings
demanded a greater degree of shame.az Throughout the

P

ordeal she was required ¢ hold a vessel full of dry,
unsifted barley, the ‘'offering of jealousy', which had
been prepared by her husband.“3 Rabban Gamaliel explained

that 'gsince her deed wasg the deed of cattle, her offering
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the food of cattle'.?! Next, the priests filled &

sacred vessel with holy water and mixed in it the dust

”y

from. the floor. U5 The eignificance of the dugt 1isg

1

¥

explaihed in the gemara:

and

the

“”

Y

e - e et o e

"If she be innocent, there will issue from her a sgon
like our f&gher Abraham of whom it is written, 'Dust
and ashes'"“; and if ﬁye be not innocent, she reverts
to dust (i.e. dies)." *

The priests then pronounced the charge against her
the curse which was upon her head if she was gulilty of

erime. ‘The precise words which the priest was to

~ - speak are recorded in the Numbers text ag follows:

“If no man has lain with you, and you have not turned
aglide to uncleannegsgs with another instead of your
husband, be free from this bitter water that causes
the curse. But if you have turned aside to anothep

“instead of your husband, and 1f you are defiled, and

some man has lain with you beside your husband; YHWH
make you a curse and an oath among your people, when
YHWH makes your thigh to rot, and your belly to
swell:; and this water that causes the curse will go
into your bowels, go make your belly to swell and
your thigh to rot."n :

Thege words were then written, in 1nk.a9 on a sceroll which

wag

dipped into the bitter waters until the ' ink was

blotted out.50 The barley Jéalousy-offering wags then

w@#ed in the air and part of it burned.?! The womafi was

then compelled to drink the bitter waters.52 If her face

turned yellow, eyes bulged and veins swelled, ghe was

" guilty of adultery and became barren by the bitter waters.

If

there were no physical repercussions, the woman was

innocent of the charge against her, she returned to her

hugband and suffered no barrennesgs. Indeed both her
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health and her fertility were said to improve.53

While tﬁe ‘rabbinical teachingsg. concerning the

t
I

suspected aduiﬁeress and the test of the bitteru waters

follow very closely the procedure elucidated in the

Tanakh, there are some significant differences which made

the entire situatidn more just for the woman. First, the

hugband could not force his wife to undergo the ordeal

. unless he had wa:ned her, before two wlthesses, noét to be

- alone, 1in privdte, with a clearly specified man.’! The

husband himself did not dﬁaiify a8 a witness to hisg own
warning eince he might 1lile about having made it.>>
Second. he was required to bring evidence against her that
she had defied his warning and been, galone with the
forbidden man. R. Joshua ruled that two witnesses were
required to state that they had seen the woman secluded
with the man.5® R, Eliezer - was satisfied with the
testimony of a single witness57 and the halakah was that
one witness was sufficient.?® The Sages did not permit
the . husband to act as a witness to his wife's seclusion,
again because he might 11e.”9 This two-stage process
prevented - the husband from bringing sudden and arbitrary
charges againsf'his wife. His unsupported suspicions were
no longer éufficient Justification for compelling the wife
to suffer the ordeal of the water.®0 . It also informed the
wife of her husband'g Jealousy and let her know who it was
to avoid.61 |

At Btage one, the warning stage, -the wife was still
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full;;;nd validly married.62 At stage two, however, their
relationship  became uncertain‘ and the husband was
forbidden to have sexual relations with hisg wife, although
he personally was not stringently penalized 1if he did.63
The woman was also forbidden to eat terumah if her hugband
waél a priest.éa Their relationship was temporarily in
suspense and “remained 80 until after the ordeal of the
bitter waters.‘ Then, if she was found guilty she suffered
the same plight as an adulteress, i.e. she became
forbihden to her husband, wasg divorced and forfeited her
ketubth.65 If she wag innocent, she was free to return to
her husband.- In the event that the husband had sexual
relations with the woman prior to the bitter waters, while
their marr e wag uncertain, he was no longer pernitted

te make hei‘znderzo the ordeal but he had to divorce her
and pay her her ketubah.®® The suspicion wnich the
husband had towards hig wife compelled him ;o divorce her
even though the charzg of~adultery could not be proven

67

beyond -doubt. However, ‘1f the husband caused the

|

cancellation of the ordgal. he was reguired to pay her her
ketubeh. %8 1f the husbah& divorced hig wife ;n the charge
that sghe was a sotah, he was forbidden to ever rémarry
her. 89 Further, the sotah wasg forbidden to marry her
lover, even-after her divorce. 10 ' ‘

If the husband died (childless) while his Qife wag

waiting to undérco the ordeal, she was forbidden to enter

"levirate marriage but had to perform halisah in order to
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terminate zigah.?l If there were children, the wife was

compelled to either drink the waters

or forfeit her

ketubah.72 If she drank and wasg found to be innocent,

there was no change in her status; she was the legitimate

widow of the deceased who was entitled to her ketubah

rights as a_widow. If gullty, the woman forfeited her

v
ketubah. . :
It should be noted that if the husband warned his

wife not to seclude herself with a certain man

L]
witness Subsequently testified that she not only was
seqluded but that she actually misconducted herself,

the

woman did not drink the bitter wgters.73 Such a woman was
&

a suspectéd‘adulteress. but a verified
adulteress.7a and therefore,

no longer a sotah,

wag not required to undergo

QE? test of bitter waters. WQ1le in most cases two

i
witnesses were necesggary to prove adultery,

warning had been

if a wvalid

given then a single witness to  the

woman's misconduct was sufficient to render her

permanently forbidden to her husband on the

grounds of
adultery.75

A second modification which the Sages made to the

procedure wasgs to permit the immediate termination of the

ordeal if the womén confessed her gulilt at any point prior

to the blotting out of the scroll.76 There is no evidence

. >
in the Tanakh that, once begun, the ordeal

gtopped. ' -

could be

A third modification, which did not favour the woman,
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determined that. i1f there were no immediate physical
reactions to tge drinking of the water gome external
factor was at work which delayed the effects, Several
factors were identified. First, 1f there were witnessesg,
against -the woman, but these‘were in a distant é;ﬁntry
and, ‘therefore, unavailablé to testify against her, the
bitter waters would not take immediate effect.’’! Sedond,

if the husband cohabited with his wife prior to the
ordeal.78 or if the husband wae otherwise guilty of some
iniquity, the effects would be suspended.79 ngther
factor for the immediate ineffectiveness of the waters waé
the personal merit of the woman. "Merit [(in the woman]

causes the waters df bitterness to suspend its effect, and
she never bears a child or thrives, but she gradually
grows 111 and finally dies through that death."50  Merit
is defined as the study of Torah.81 In relation to the
woman this meant that she either sgtudied herseif. although
ghe was not obliged to do so, or that éhe_encouréged and
support;d her sons and/or husband 1in their study of
Torah.82 The faet that personal merit was able to suspend
the effects of‘the bitter waters meant ghat the innocence
of the woman could not be proven with ébsolqte certainty.

Thus, 1f the waters produced no ppyeical reaction, people
could: say sehe was nonetheless zuilt& but‘her merit had

suspended the effects.83‘F1nally. the effectiveness of the

waters was annulled dué to general moral weakness within

the society at large.®! The function of the bitter waters
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wag to bring to 1light secret acts of AdQltery.
Consgequently, when the moral fabric of the community was
g0 thin that adﬁltery wag a visiblé.*public spectacle, the
waters became devoid- of their éowers.85 The suspension of
effects wasg, then, attributed to various factorg including
.the husband's guilt, the wife's merit and thé coﬁmunity's
moral dezenération. |

The husband could compel only his full wife to
undergo the ordeal of the bitfer waterk. Consequently,
the arusah could never be subjected by her 'husband' to
the ordeal. It is interegfinz that the Sages do not fully
accept this ruling since they consider the arusah to have
the status of a wife and, thereféﬁe. she shéuldl be
“lcompelled< to undergo the oﬁdeal irf she is sBuspected of
having committed adulféryrduiing the betrothal period.8°~
However, they were forced to accept ibe halakah be?ause
the Tanakh c¢learly specified that énly a wife whd is’
'under her husband' could undergo the ordeal.87  Thig
excluded the arusah, as well as the woman awaitinz the
decision of the levir. both of wnéﬁuwepe b%pgd—to thelir
respective 'husbands' (i.e. the arus and levir) but
neither of whom were yet under his full aughority.aﬂ
However, 1n these instanceg the man could warn hig 'wife’
(1.e. arusah or yebamah) that she was forbidden to .be
alone with a certaln man. This warning remained in effect

even after the marriage has occurred go that 1f the woman

wag later found to have_ defied her husband's warning, she
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could be forced to undergo the ordeal.&g Or, 1if having

beeh warned during the period of beﬁrothaf the woman was

found to have defied the warning, she was to be divorced

without receivipg hér ketubah. 90

A third group of women who couxddnot be subjected to

the bitter waters were those who ~were involved in a
prohibited betrothal or marriage:gl "This would inc¢lude,
for- instance, the . widow married to a Hggh—Priest, a

mamzereth married to an Isreelite, ete.  Nor, however,

-

were ~these women entitled to receive their Kketubah
payménts gince their marriages we‘reoforbidde)r‘\.g2 Finally,

women who were pregnant by a formepy husﬁand or who were

nursing infants born .to 9‘former husband or who were

-

Ve
unable to bear children neither 'drank the wateﬂt QOP

«

received their ketubah paymento if they were sucpected ofﬂ

having 1ilicit sexual relations.93 The geheral principle

was that if the woman was uhable, or refused, to undergo

@

the ordeal, ‘but the sotah situation had been.established,

she was divorced and forfeited her ketuban. %
It i1s interesting that the Saées concerned themselves

at- all with the topic of the ordeal of bitter waters.

First, the ordeal could not be practised without ,thev

Temple and priesthood to administer it and for almost the

entire period under discussion ‘there was no Temple.

Following the destruction of the Temple it became

P

‘impossible to contihue the practice and it was about this

time that R. Johanan b..Zakkal abolished it altogether.95
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Congidering that the Mighnah was not compilled until c¢. 200

C.E. it 18 a Wwonder that the test of bltter waters, by
this time abolished for over a century, would even receive
an hd&ourableméntian in the literatu‘re. Throughout most
of the period then,. the ordeal waé ;mt in practice, and
the plight of the sogah; the gsugpected adulteregs, who had

been warned and against whom evidence was avallable,

suffered the same fate as the certain adulteress. That

is, she became forbidden to her husband who was compelled

to  divorce her without having to pay her her ketubah.9

Ir the evidence against the woman was weak. the husband-

could decide whether or not to di vorce her, but if he did

’

. oy /
send  hepr waix?;ay. he was vequired to pay her her ketubah.97

. Some ~-‘££’ the Amoraim attempted to eliminate the sotah

gituation écmpletely by ppoﬂhibit:l:nz a husband from ~giving
the warn;mg.'-:)‘ts Tr:e rationele behind this ruling wals .that
sineée the woman could no longer be tested by the bitter
waters, if warnihg and sgeclusion occurred she would
autoniatically become forbidden . to her husbang+ for all
time. 99 If no warning was given, no di;vorge» would be
demanded. It evidently was with the same intent that the

husband was permitted to retract his warning, even after

vseclu'siph had occurred.loo

. - - @ -
In conclugion, it should be noted that the issue of

adultery was omne which affected only the woman in the

-

betrothal, marriage or Ievirate relationship. Nelther the

arus, or husband, or levir could  be charged with adultery

2
4
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nor could he legally be punighed if he were unfaithful to
nis wife. The restriction that the wife was forbidden to
other men did not apply, in law, to the husband. He did
not become forbidden to ather women, a point which 1is
self-evident in a polygamous socliety. This did not mean,
however, that a husba?d. arus or levir was permitted to
have césual relstions with other women. Certainly he
coulé not have sexual rélations with & woman who was
betrothed, married or b&und by the levirate obligation for
this would be a violation of the rights of the men to whom
these women were bound. A man could not commit adultery
aninst his own wife, but he could violate the marita}
rights of another man.191 gyt e@en if the woman was free,

casual sexual relations with her were socially, if not

legally. forbidden. ~The Sages sevérély condemned such

" relations as licentious and wicked and potentially

dangerousA to the well-being of the ﬂommunity,102 Never-
thelesgs, 1t is clear that the more stringent restrictions
were placed upon the woman who regeived not only the
sqcially degradinz title of adulteress but was penalized

. »
with divorce and financial loss tﬁ%ouzh.theiforfeiture of

her ketubah. Further, In regard to the sotah, it is clear

“that the law condemned her as zu;.lty until she c¢ould

present proof of her innocence. With the abolition of the

test of bitter waters, no means were left to her to prové

1]

. that she wasg innocent of any sexual wigntfdoing against

her husband. 193 However, to the credit of Jewish ' women,
- \ o St T

! "“‘\ - i
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the Sages proclaim that, in their day, adultery ‘'was a rare

and exceptional occurrence.
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NOTES
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to be adulterous {(Epstein, 1967, 196ff:Cohen, 1966,
378). Egyptian law did not (Cohen, 378).

Phillips, 1981, 7 )

Lev. 20.10; Deut. 22.22,24: Neubauer, 1920, 185;
Mace, 1953, 243
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period the penalty was death by burning. Judah
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fulfill her levirate bond with the youngest brother
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Ket 46a

John 8.4f . .
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natarah (p.p.204f). The texts presented in my
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some shadow of doubt on Epstein's theory. The Sages.
may have felt & natural repulsion to stoning, in
preference of strangulation, but in practice
stoning may have been the more common of the two,

a point which even Epstain concedes (p.199).

Ket 44b:; Kidd 10b; Ket U40b; Epstein, 1967, 204,210f
Ket 44b-4%a; Kidd 9b; ibid, Epsteln, 204f
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cdaused the leagt disfigurement and left the person
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Chapter Eight: NEDARIM

+ It 1e geherally difficult for the twentieth century _
western thinker to appreciate the seriocusness with which

-

the ancient world confronted the issue of vows. Our

rationql minds do not permit us to acknowledge the' real
ﬁower of the spoken word as a élgative force. In the
ancient mind, however, to speak was tantamount to bringing
into"being: whether the creation was pogitive. ‘as in a
blessing, or negative,” as in a curse. .To put oneself
under a personal obligation to do something by swearing an
oath, or under the restriction of a vbw was a serious
matter. for the words bound one absolutely to. fulfill the
oatb Sr vow. Failure to fulfill one's word was judged to

1

be a grave moral transgression. It was far better to not

vow at all than to vow and not be able -to fﬁlfiil it.
Indeéd the Rabbi; déemed“the meking of vows to be such a
serious matter thax they declared' * 'Whoever makes a vow
is called a sinner. even though -he fulfills 1it'.

In making & vow the 1neiv1dual placed himself::;ﬁer a

regtriction, by forbidding himself to make use of, or to
- P Q: } i

benefit frbm. an object or person. Thus & person could

> -

vow ‘no§ to eat‘certaih\foods:or tovbeﬁefit from ‘cerfain
typés of people or-animals, or towﬁ&ke‘uée of . publi;
services or places.3 “The vow may or may not have had s
Bpecified time 1imit attached to it.!

Thg basis of the! laws concerning vows made by Qomen

* 1
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_ derives directly from & chapter in the Tanakh.. Here the
laws are eiucidgted in relation to three categories of
in her father's

women: the woman who 18 'in her youth,

} house'5: the married woman living in the House of her
husbandé: and the widow and divorcee7. "The primary

for this three-fold classification is;- who has
authority .

Whoever exerciged

criterion
J
authority over the woman?
#
that

over her had the legal power to annul or to confirm her
It 48 in the issue of the annulment of vows

VOWws.,

the reality of a woman's 1égal dependence on A man is most
clearly recognized. For most of A woman's life she was

not granted a full:and éerfect independent status in the

eyes of the law,. but was under ghe authority of firétdhep

make

father and then her husband.
f . The Tanakh consistentiy recognizes the suthority of
the father over his daughter who 1s 'in her youth, 1in her
: however,

“father's house'. The Tanakh does qot.
distinetions regarding the degree of patria potesfas in

relation to the age of the woman, as does the rabbinfeal
literature.: It Vould appear that so»léng as the woman
remained in her fatheg's house sﬁe remained‘ under his
authérity. 1rreépéctive‘of her age. The Tanakh does not

recognize” a strict legal distinction based on the age of
ag did the later rabbinical literature.

the

individual,
- The significant criterion in relation to vows was that she
still be 1living “in her father's house'; ' her. age was

irrelevant.
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A Adifferent situation 1s met 1in the Talmudic
li;erature where the Sages disf&nguish three categories of
wonen in terms of thelr legal stgtus and position relative
to their fathers. These tpreé clageifications, the
ketannah, natarah, bogereth ha&gaalpeady been introduced
;;d discussed 1in relation to ®he roles which they were
legally able to play in the formation of their owﬁ
betrothals. In regard to the question of vows, the issue
. 1s relativel& simple. Because the Ketannah had virtually
. ho legsal powgr; any vow which she made was null and void

8 The

and, therefore, did not pequire annullment.
‘bogereth. who stood In complete independence of her father
and who had full legal authority to act on her own behalf.
was able to make vows which were legally binding and which
could not be annulled by her father.g Finally, _the
Inafarap had full legsal power to make & v&iid VoW but;
‘because she was still UABGP the control of her father., he
waé the ﬁltimate authority to decide-if the vow would
stand or be gnnuiled. The Talmud understands the Tanskh
phrase 'in her youth', to apply specifically and“directly
to their own legel definition of the nafarah, which was in
éac%aé'faf more‘limited applicatioﬁ than that evidenced in
the Tanakh. However, the lgws enumerated in the Numbefé
chapter rega?ding the girl {hn.heﬁ youth, 1in her father's
house' were applied specifically to the na“érah in the
rabbinical discussions. ﬁoth the Tanakh gnd_ the

rgbbinigal literature acknowledge the right of the father

'
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to annul the vows of his daughter who is a na®arah and who,

s
was still living in her father's house. The Sages added
- . o

the further gtipulation <that - the girl was .not yet
betrothed. iq this case, thé father had the 1égg1 péwer
to unilz}erally annul or confirm any vow which nhis
daughter ﬁight make.10 In the event that the natarah was
betrothed, he lost sbme of his authority in that he«@buld
no longer act unilaterally but could annul his daughter's
vows only- in c&njunction with her arug.ll Thié case A‘w:L;ll
‘7e discussed nmore fully below.

- Once the woman married she passed out of the
authority of her father into the control of her husband . 12
In ©respect to the annulment of vowé. the Talmud teaches
that the p&intﬂSf tranéition occurred when the fhther. or
his agent, delivered the woman over to the husband's
?gents. It was not, 1in this case, necessary that %he
'%oman havé entered huppah before she entered the full
control of her f\usband.13 From this point . onward, the
husband had full authority to arnul his wife's wvouws. This
authority ceased only if the man divorced his wife and
gsent her ocuk of his house. 7 The husband's right over his
wife's véws, defived partly from the fact that he was
responsible for her maintenancel? but primarily from ~ the
Biblical text which explicitly granted him this authority.
HoweQer. while the right was Pentateuchally granted, it
was also limited by the text which specifies that he could
annul wonly thoge vows which involved 'self-affliction’.1?

142
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The Talmud interprets this limitation as referring to vows
which‘inQélyed restrictions on-what she ate or dfank. on
personal hyglene such as a refusal-to bathe, and on self-
adornment, thé neglect of which was detrimental to her

personal appearance.10 These restrictions not only caused
* - |
personal affliction to the woman herself but had broader

consequénces in that they could make her unattractive

soclally, thereby bringing embérrassment to both perself

and her husband. Therefore, included undgr the general
heading of vows of 'self-aff;iction' were any restrictions
which might result in the husband or wife developing & bad
name among their neighboursf Thus, 1? the woman vowed not
to weave beaﬁtiful clothing /for their children. or to

neither lend nor borrow ‘household items with her

"
»

neighbours, the husband had the option of either annulling

the vow or even divoreing his wife without having to pay
her hérxketubah.17 Clearly, such restrictiong could cause
serious disruptions within the home and c¢reate tensions
between the husband and wife. In order to avoid ecuch
internal family stréss; the Sages expanded somewhat on the
Biblical restrictions regarding & woman's vows which her
husband was &ble to annul. _ The rabbinical litersature
teachegs that the husband could énnpl any of his wife's
vows which affected their intimate relations.lS.  This
Eefinftion bPSadened the field consliderably 'slthough
subsumed within it Were"the‘ original restrictioﬁs
concerning vows of self-ééfliction. The Rabbis thus

#
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permitted the ﬁusband to annul anyv vow Which caused
tension and disqorﬁ to arise between them.

%here were certain duties which 1t was incumbent upon
a wife to perform for her husband. Included among these
duties wefe the performance of household tasks on behalf
of her husband (e.g. .grinding flour, baking, washing,
cooking, etc.lg) as- well as privaté intimate acts guch as
making his bed, washing his face, hands and feet and
mixing his “drinks.zo She wag also obligated to have
regular conjugal vrelations with him.?! In ‘relation to
these duties, the wife had no legal power to make a vow
agalnst their fulfilment. Such vows were null and
void, and therefore it was unﬁécessary for the husband to
;nnul theﬁ. However, the Rabbils often advised him to make
a formal statement of annulment honetheless.?? The reason
for this was that, should the husband subsaquentl& divorce\
518 wife., he would not be permitted touremarryAhér because
her vow, which became valid with the divorce,25 would
brevent her from any of the services which a wife must
perform for her husband and the remarriage would not be

valid.zu

Irrespective of whether the husband actually did
formally annul such vows or not, he was able to force her
to perform the service even againstvher will since these -
were dﬁtieg which ﬁere incumbent upon her.25¢

On the basis of this discussion it is  hardly
surpriging = that vows made by ﬁarried women were nbrmally

0

opposed by their husbands; But the probiem went beyond
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the fact that a wife's vows could create conflict and

disgord within the home. There was also the danger that

the woman would fail to fulfill her vow, in which cace the

husband was responsible for the guilt incurred, and the
welfare oé the entire family was put into 3eopardy. R.
Judah taught that 'one's children die on account of «the -
sin of making vows' and nelther fulfilling them nor having
them annulled.2% This judgment was not extreme Iin the
eyes of the Rabbis considering the serlousness with which

they viewed the making of vows. Although the husband had

the power to annul his wife's vows, he could do so only if

_he knew about them. That 1s, neither the husband nor the

father were permitted to make a .general. all-inclusivé
statement annulling whatever vows the woman might bé
under; The process of annullment had to be applied to
specific wvows. Further, k;he husband (or fathepr) was
reQUirgd to make his statement of disallowal within
twenty-four hours of hearing aﬁout the vow.%/ This did
not e gn that the husband (ar father) had to- annul the vow
within twénty-fcur hours aftersthe woman had made it. Irf
she made the vow but the husband (or father) did not learn
qf”it until a period of time later, the vow stood as valid
du?ing that interval. The husband (or father) could, of

course, also donfirm the vow of the woman by - elther

verbally declaring the vow to be valid or simply by

7 remaining silentf “In relation to vows, sllence was always

a sign of confirmation. However, having once confirmed the

IS
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vow the man was not subsequently permitted to annul 1tu23\

' Thus, 1f the man wanted to dissllow the vow, it was
incumbent upon him to actually verbalize his intent.29
Taking all thesge factors 1nt; consLdefaﬁionA 1t . becomes
evident that the husband wéuld not‘aiways be able to
invalidate every vow which his wite might make. no matter
how diligently he tried. Because it was troublesoﬁe and
danzepous to have a wife who was in the4h§bit of making
vows and then breaking them, the Rabbis ruled that the man
wag able to divorce such a wife.30 They declared: ‘No one
can 1llve with a serpent in‘¥he same basket', the serpent
in this case beiQ: the wife who ’continuaiiy made, then
broke, vows. Bec#use the woman was at fault; she could be
divorced without feceiving her Retuﬂﬁh.Sl

The Talmud recognizes the reverse-side of the coin
involving the issue of the vows of. a wife. SThat ie, not
only could a woman put he?seﬁi;aner the restrictiofis of a
vow, but her husband couid likewige impose upon his wife
such resﬁpietions. Thé‘ introductgory phrase, 'a man
forbade hisg wife by wvow...' could‘\bé completfed with
essentially the'jsame restrictions alréﬁdy ‘noted abéve.
restrictions which applied to the womah Sersonally. to her
relations with other people and/ép to her relations with

her husband.32 For instance, the husband could place his

wife under the vow that she would not derive any benefit’

from him, which meant that she would not expect to . be

maintained by him.334 or that she would not have sexual
“ . s Sy, -
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\contact with him34, % In "each :f thege cases, should the
woman comply with the vow or should it persist fo}‘ an
Jextended period of time, the man would be placing both of
them into a position in which they were neglecéing their

—~—

conjugal duties: (’g Just as the wife was forbidden to
L‘fotally abetain i‘?gﬁyl‘performing certain tasks for her
hugband, even if she had slaves to work for‘her.af’ 80 the
husband was Bibliecally colpelled to maintain his wire.3°
Furthenr, ‘;just} ag the husbanc.l ‘co‘uld not impose upon his
wife any vow which would affect their personal relations,
8o he could not place himself under such a vow. | That 1s,
he could not, under vow, refuse to have regular sexual
contact with his wife.37 Even 1f no vow was involved,
thils refusal was prohibited since it was a direct
contravention -of a Bibligwl obligation incumbent upon the
husband, 38 In all cases where the husband lmposed such
restrictive vows upon his wi‘fe.&pe was permitted to

request that her husband give her a divorce and pay her

her ketubah paymentz.3d
i

o

. The relevant Tanakh text concerning the vows of women

states clearly that the issue of vows was a matter

'between a man and hig wife and between the father and his
40 No

daughter being a youth in her father's house’.
specific reference 1s made to the arusah in respect of her
vowg, Under whose aut"t;or:l.ty did she fall? An examination
of ‘the text would\ lead one to con?clude that the father
maintained the right to annul his daughter's vows as long

\.
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as ghe remained in his house.  Since the arusah Pfived in

her father's house during the betfothal period, she must

¥
states that 1if the woman vowed 'in the house of her

falléfunder his authority. On the other hand. the texF
husband'nl her huBQde~Eould elther confirm her vow or
nullify 1t.%2  This wogld appear to set the arusah outegide
the valid realm of control of her 'huspand'; The Rabbis,
however, werelﬁrelucpan;&to gompletely dismiss the Arus
from the process of annulling or confirming the vows of
the woman with whom he has contracted Kkiddushin. The
Sages did not view the arusah as belonging éxclusively to
her father, but as falling under the authority of both the
father and the srus. Eéen before the marriage was
consumméted the woman waé acknowledged as the 'wife' of
the arus, a tradition which reaéhed far back into the
Tanakh period. Althouéh the woman did not come into the

full cohtrol of her husband, nor did she acauire . the

4
i

i )
complete rights. and status of a wife, until huppah, ehe
was nonetheless socially and legally recognized as
belonging to the arus from the moment the giddushiﬁ wag

effected. Consequently, the rabbinical scholabs felt

compelled to acknowledge thie relationship by extending to

Qe arueg the right to participate in the procesg whereby'

e woman's vows were annulled or confirmed.%3 However,
i8 8o doing, they were limiting the right of her father
who, _ prior to the betrothal, . had been able to act

unilaterally in response to his daughter's vows. The

o

s
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Talmud clearly teacheg that both the father and the arus
must act together to annul or confirm the vows of tha
arusah.*! . Nevertheless., the greater degree of authority
rested with her father. The Sages ‘discuiged the
hypothetical question, what would happen to the. vow it
elther the father or the arus were to “dle without having
heard about 1t? For instance, 1f the father died without
hearing of the vow, would the arus have the autﬁiyity ta
uannul or confirm it unilaterally? There was unaninmous
agreement that, no, thg arus did"not inherently ha?e that
much authority, nor did he acguire it upon the death of
thé wohan's father. The law granted the arus only the
rlég} T to act in conjunction with the father,
Conéequently, cshould the father die, the arus hgd o power
to act ‘'on his own.“5 This ruling did not., hLowever. apply
to the father. That 1s, 1f the arus were to die without
having heard bf thézbbw of the arusah, her father would be
legally empowered to elther annul or c¢onfirm the vow
unilaterally.ub The péwer of the arus paseged over to the
father wﬁo regained his original full authority in respect
to his daughter's vows. In this regard, the power of the
father exceeéed that of the arus.

The Mishnéh records a peculiar practice of the
scholars which swggests that the father and the arug could

make a general, all-inclusive annulment of the arusah's

vows at the time when she was to be transferred from one

-

to the other. The teaching states: & ﬁ \

S
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"It is the practice of scholars, before the daughter
of one of them departe from him [for nigeu’in], to
declare to .her, 'All the vows which you” vowed in my
house are annulled'. Likewise the husband, before she
enters into his control (for niesu?in] would cay to
her, 'All vows which you vowed pefore you enter into
my con%rol are annulled'; because onci she enters
into his control he cannot annul them." 7

5]

This 1is the only reference to shis practice in the entire

literature, nor are there any allusions to it elsewhere.ug

*

The gemara reCZrds that the Amoraim soundly rej%cted the
implications of the praétice. insisting that only those
vows which the father and the arus have heard m%y be
annul%gd.ug The teaﬁhiﬁg emphasizeé. QQWever, the
seriousness with which the vows of women were tigen.
espéﬁfglly in—-the ma@rimonial héme. The preference was
that a woman enter the houée of her new husband with a
clean slate, that is, ﬁ;f¥burdened by the restrictions of
vows. Further support fér this ppeference~is found in the
‘ruling that men could meke their betrothals congitioial
uponﬂthe woman not being bound by any vows.5O Thie issﬁe

has already been discussed and is noted here only to

o

emphagize that men did not want women who ﬂad restricted
‘themselves by vows or who were in the habit of doing so.

It would appear that the arus wae more limited in the-
type of volis which he coulé annul than was the full
husband. . That 1g, the arus was able to annul only those
vowWws whichj‘involved self-affliction, but not those
affecting their intimate reletions. Indeed, 1in relation

-

to the arus, even the vows of éelf-affliction were more

-

strictly ‘defined to inclﬁde only & vow not to eat meat,

v
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drink wine or adorn herself with colouﬁéﬁ garmengs. 21

.

{Thus. the pOﬁﬁf of the arus was 11ﬁ1ted hot only by  the
fact ‘thét‘ he could not act unilaterally but by being
‘empowered to annul oniy a, very réstricted group of vows.
Aithough the primary thrust of the! discusegion thus
far has been to»show that women were under the authority
of elther their fathers, their husbands, or in the case of
the arusah, ,bofh; there were several ca%egories of women
Who were legally 1independent of all men.. The Tanakh
recognizes oniy~the widow and the divorcee as having legal
1ndependenqe.52 The Lgbbinical literature adds two other
groupé to this 1ist: the _bogereth and the orphaned
natarah. 53
. It has already beeﬁ~noted‘that once the woman married
she passed forever out of the control of her father.
Consequently, should she become diborced or widowed she
could Treturn to heé father's house but not to his
control. 24 Having no husband and standing outside the
authority of her father, the woman was recognlized as
having a full and independent legal status. Thus, she was
able to execute all'legal transactions on her own behalf,
including her own re-marriage. and her vows were legally
binding upon hep.55 - Included in this category was the
nafarah whoge Ffather was 1iving but who was recomn%éed ag
‘an orphan in her father's lifetime'.?® with hegymarriage
the nacarah had paesed outsi&e the control of her father

.
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and her subsequent divorce or widowhood left her free to

- .
i

. B » )
act on her own autherity. This was the cage irrespective
- - - - y‘;‘ . A . ' B
of how ‘long the girl had .been outside’' her father's

-authority.  For  instance, the Sages discussed the

Jhypothetical case of a girl whose father had - just

delivered her into the hands ‘of her husbang's agents. The

-

agents had beer assigned the task of bringing the girl to’

the house of her Rusband where she would enter huppah .and

_symbclically consummate the marriage. While they were

still en route, however, they learn that the husband has
either died or changed his mind and divorced the.girl. ;At
the point when the father had delivereﬁ his. daughter to
the agents, she passed completely and permanently out of
his control, fog this act wae recognized as belng
equivalent to entering huppah, at least in- respect of
vows.57 Congequently. even though she had been out of his
control for only ; very short period of time, she
nonethelesgs became‘permanently indepéndent of him and he
could no/ignger annul her vows.5B The game ruling applied
in the Q?Fe of a woman who had beeﬁ married, divorced and
remarried, even to the same man. Even if the period of
divorce was very short, any vows which she might make in .
that brief interval could not be annul;ed by the husband
when they (re)married.’9- In‘all cases, a hugband had no
legal authority to annul his wife's pre-marriage vows once
nissu’in had been contr;cted.ﬁo

A na®arah whéee father wag slive did not acquire full

{
1
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lezgl independence 1f she was divorced or.widowed during

theﬁ period of erusin. Rather, she peturned té the full
gufﬁority of hér father, re-gssumingithe status which ehe
had prior to her betrothal. <he father agéin was able to
exercise ‘the sole right to annul or confirm his‘daughter's

vows. 61

The bogereth, 'a legally mature individual, and the
erphaned na®arah were like the widow and divorcee in that
they were recognized ag having full legal authority td“ﬁ!tr
on their qwn begalf. The bozeréth‘became independent of
her father by virtue of her age so . that he was not able to
annul her Qows.62 However, the relation of the bogereth to
her aprug was a debated point. R. Eliezer taught that if
the girl had waited the twelve month wsiting period

‘allotteq for virgins to prepare for their marriage, 3 the
arus could thenlannul her vows since he became responsible
for her maintenance, even though niseu’in had not yet been’
coru:x's.mtedl."311 fhis view was rejected by the Sagesr who
ruled thaf the girl must firat enter into his control, at
huppah, before the man could annul Her vows. The halaggh
wee 1in accordance with this majority rule.55  only wheh‘
nissu’in wag effected wag the husband able to annul afhe
vowg of his wife who was a bocereth.66 Likewige, the
6rphaneg/na‘arah acquibed complete&?ezg;Aindeﬁéndence with
the death of her eather.®7 as notea ea;iier. the:arus aia
not inherit the father's authority to anhul th; girl's

vows., Since he could act only in conjunction with the
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father, Mthe arug waes powerlege to annul his arusah's vowe

if her father was deceaéed.68 .

-

The final class of women to be examined in regard © to

~

vows 1s the yebamah, the woman who was awaiting the

decision of theu‘levir regarding the levirate parital

. . . . 3 7/
obligation. Therg was, by no means unanimous agreement
concerning this 1ssue. Three distincet rulings aregg

presented 1in the Talmud régarding the right of the levir
. .

to 'annul‘the vows of his yebamah.69 The firset represents

the “teaching of R. E&iezer who declared that the levir

could annul the woman's vows. 0 R. Eliezer, in agreement

~with Beth Shammai, recognized the existence of not only a

levirate dbligation but of a legally binding levirate bond
which chalined together the levir and his deceased
brother's widow in a quasi-marital ,relationship. - The

«

Tevir and yebamah were, therefore, . to be consildered as
husband and wife and the levir had the au;hority to &hnul
the vows of the woman to whom he was bquﬁd. Problems-
arose, however, when therée was more than one levir since
each one ﬁas equally chained to the widow and it was not
known which of them would gontraot leviﬁ&te ;avﬁ1aﬁ& with
her. Who then, if anyone, had the right to annul the oné
of the yebgm&h? Bee;use'qf thisvtheoretical,pToblem, both

R. Elie;er and R. A@d‘. who spoke 1in his name, were

compelled to qualify the broad ruling that the levir could

.annul the yebamah's vows. They restricted this right only

to the levir who Address;ﬁ a ma’amar to the woman and who
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also wag maintaining her out of his own estate.Tl It may

be rpecalled that 1if the levir delayed in making his
" dec¢ision, he could be compelled by the courts to support
the widow from his own estate.’? The primary objéction to
this revigsed ruling was that 1if one of the levirs
. {assuming there was more than one) besfoke the widow, she
could become forbildden tqvhim 1f one of the other brothers
.elther cohabited with her, Agave her a get or submitted to
halisah from her. Considering the ingecurity and wéﬁkness
of the bond, why should one of the levirs have the right

"to annul the voye of the yebamah when he may be forbiddeh

to her at some futupre date?73

‘ The second ruling was presented by R. Joshua who
taught that the vows of the widow could be annulled only
if there was a single levir. If there were two or more
surviving brotherg, none of them were permitted to annul
her vows.’% R. Joshua acknowledged Fhat the levirate bond
was extremely weak wheh there was more than one levir.75
Conséquently,‘ he refused fo gﬁént any of the brothers the
vrizhi to annul the vowsrof the yebamah. . Only in the case
of a single levir was there certainty that he wouldg be
able to follow through on the levirate-marrigze. There‘gs
no indication 1in the text that R. Joshua required he
levir to address a ma’amar to the widow before being
permitted to annul her vows. -

The'gyinal fuling discussed in the Talmud is that of

R. 'Akiba who taught that under no circumstances could a
| i ‘ SRR

. L
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levir aﬁnul;thefvows of the vebamgn; It ‘was ali the same
whether there were one or two levirs or whether a ma’amsar
wag addressed or noé. R. Akiba d#d not recognize the
existence of a levi;Zte bond. That 18, while the leéif
had an cbligation to his deceased brother's widow, there
were no legal pri?ilézes or rights which accompanied that
obligation.’® The levir acquired the right to annul the
woman's .vows only after hé had entered into levirate
marriage with her. It was not sufficient phat the 1ev1£
bespeak the widow since even then the‘gond between the t@o
was ﬁ;t as strong as that between the arusah and her
arug.’’  Since the arus did nét have the legal power to
unilaterally annul the vows of piéﬁarusah. why would the
levir be able to make void the vows of the yebamah? Thé
halakah was in agreement with R. Akiba.’%

' The rabbinical literature presents two methods
whereby the vows of a woman could be annulled: by her
husband.- and/or father, or by a religious authority.79
- There was a d;stinct difference between the two, including
the terminology associated witg each. The action of -the
father “ and/or ‘husband was dexpressed by theli term,
‘annulling (prr) vowe' which signified that the vow became
vold at the time that the father and/or huebandrfaeclarea
it to Be so. Prior to this point, the vow had been
’piﬁdipg. However, when a Sagé was- requested to disallow 8
vow he did B0 retroactive to the time when 1t was
initially made. The ..term used to describe the’ Sage's

s -
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themsgelveg under the restriétions of vows. and to warn

N\

action was . 'releasing (ntr) vows'.8% Thus. when a woman

whose betrothal was cbnditional upon her not beinkw under

any vowg had her vows released by a Sage, .her betrothal

” .
became valid,(according to R. Meir) @L@& the retroactive
X 81

3

nullification of her vows. "Further, a Sage was able to

.annul a wider range of vows than c¢ould a husband.

>

Consequently, should the wife make a vow which her husband

« wag not permitted to invalidate, she could go to‘a Ssée to

have it disallowed. However, should the husband divorce

his wife because Yor a vow, he was permanently forbidden to

r o
82 everal reasong are presented for this

remarry her.
prohibigion. First, 1t was possible'ihat once divorced,
the wohan would havé hergelf released from the vow by a
Sage %%5 marry another man. If her rfirst husband
éubseqﬁently regretted hig action he could conceivably pqt
into question thegyalidiéy of the woman's second . marriage
b& claiming that 1if he had known her vow could be
annﬁiled by a Sage he never would have divorced her.g3 By
forbidding the remarriage of the wiée, the Sages hoped to

induce the husband to consider his course of action very

e :
carefully = and to enquire into what courses were - in fact

s -

open to him. 8% A second reason for forbidding remarriage

was to penalize women who werérin the habit of putting
°

" other women from doing Bo.85

In conclusion, it should be re-emphasized that the

issue of vows is an'especiglly'ciear!and good example of

é

w
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the extent to which women were legally dependent upon the

men who,éxércised*authority over them. The vows of young,
unmarried women were valid only 1if their fathers coéfirmed
them, while husbands had legsl power in regard to the vows
of. their wives.  Of ﬁartiqqiar importance to this thesis
wag the legal positioﬁ of the amugah who was caught
between these two authority figures. The %gbbis éranted
both the “father and ﬁhe arus the right to a5£“ co-

operatively - in response to the vows of the arysah.

Although the -authority of the father was stronger thani

. © .
that of the arus, ‘the Rabbis nevertheless felt compelled

to acknowledge the kinyan of kiddushin which bound the

arusah to the arus ag hig 'wife'., Consequently, the Sages
were willing to lessen the power of the father in order to

inerease the legal‘rizhts of the-arus. Betrotheqd women

»

were, therefore, .dependent’ upon both men in relation to

their vows. Only those betrothed women who were no longer
under the authority of their fathers were able to legally
act on their own behalf, fully independent of both their
father and their arus. Since the arus had’authority to
annul vows only in conjunction with the father, he was
completely without legal power to respond to his arusah's

vows 1f she was free of patria poteastas. Congequently,

- only freedom from her father allowed tﬁe arusah to also be

freed from the authority of the arus, in respect to her

VOWws. i .
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Chapter Nine: TERUMAH

In spite of the féct that there wae neither Temple .

nor priesthood for most of the period under discussion,
the raBbinical literature focuses a considerable amount
of attention on the betrothal and marriage of priests and

‘daughters of priests. The Sages were not willing to

*
neglect the cult and those directly invelved in 1t“ simply
because there was no longer a cult. The hope that the
Temple would one day be rebuilt made it incumbent upon the
Sages to preserve the traditions and halakot governing the
Temple, 1ts practices and its personnel. Consequently,
the laws regulating the betrothal/marriage of the
priesthdqd are includéd in the rabbinical literature,
Primarily these laws were adopted Prom the Pentateuch
which declares that the common priest was forbidden to
maﬁrv a woman who had beén divorcedl while the High-Priest

2

could marry neipﬁer a divorcee nor a widow. Indeed, the

HighgPriest was restricted to marrying a 'virgin of his

own people‘.3 In addition to these two categories of

women, the rabbinical 1literature further forbids any
member of the priesthood to marry a halugah, a woman who
had participated in tﬂg\ritual of haligah with her levir, *
Theysbetrothal and marriage of ‘these individuals was
Judged, as noted earlier, to be ‘'valid but prohibited'.?

The betrothal/marriage between one from the priestly class

|8

,

“

and a non-Israelite, a proselyte, a freedman, a
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mamzer(eth) or one from the impaired priestly c¢lass (1i.e.
the offspring of a union forbidden to those of priestly
stocké) had no validity whatever. Congequently, those
wh; belonged to the priestly claés. ‘;nether the priest or
the daughter of a priest, were permitted to marry only &
person of priesgly. levitie or Israelite stock.’

Members of the priestly class enjoyed the special

1

privilege of beingxrpermitted to eat terumag‘ {Heave-
offering}. Terymah meaﬁe 'that‘ which 1is lifted\ or
geparated' and référred to a“special offering given from
the yields of the yearly harvests, from certain sacrifices
and from the shekels coilected in a special chamber in the
Temple. 'The terumah gedolah (great offering) was the
first 1levy on the produce of the year which was giveq to
priests.8 Thiz was an off&f&ng the amount of which
depended solely on the generosity of the owner, The
priest who enjJoyed the right to eat terumah was able to
éonfgr this 2right upon all the members of his household
including his wife, his children and his slaves. Any
person who was an acquisition of the priest, or who was
deemed to be his possession, was able to partake of
terumah. ?
According to the Pentateuch, the aruegah was included
in this group and the Sages unanimously agreed that, by

Bibliecal iaw. an arusah was permitted to eat terumah.10

L3

It would sppear that in the early years of the rabbinical

&ra the Sageeg acknowledged the righf of the gaueah to eat
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terumah and permitted her to do £0.'! In 2 subsequent
developﬁent. the Sages limited this right to the argaah
whose alotted twelve month ﬁ%eparation period had expired
”without the arus contracting niesu’in. In this instance,
the arue became obligated to maintain the woman and,
therefore, 1f he was a priest he could confer upon her the
right to eat' terumah.l? Ultimately, howéver. even -this
ruling was revised and the later Sages ruléd that the
arusah could not eat until she had entered huppah.l3  The
reason which they gave for this blatant, and
uncharacteristic, renunciation of the Bilblical law was the
fear that the woman would mix terumah in with the food
eaten by her father's household, thereby giving the sacred
food. to those who were not entitled to eat of it.1% This
is the case 15 which a priest became betrothed to the
daughter of an Israelite. 1In the event that the betrothal
was between the daughter of a priest aqd an Israelite, she
woman would cease to be eligible to eat terumah from the
moment the betrothal was effected because she would then
be the 'wife' of a man'@ho had no gizht to eat the Heave-
offering.®> In each of th;se cases then, the arusah,
contrary to Biblical law, wasg prohibited from eating
terumah.

It 18 not at all clear what the ruling was coﬁcerninz

an aruegsh who @as the daughter of a priest betrothed to a

priest. Logically, there was no reason why the woman

should not have been permitted to continue eating terumah,
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ight which she’had, through her father, prior to her
befrothal and one which she wouldg continu; to have
following her marriage, through her husband. No where,
péwe;;r. is a definitive statement made concerning this
situation and the lack of clarity within the literature
makes it impossgible to reach any kind of final conclusion.

h16 which discusses the

For instance, there is a Mishna
betrothal of a (priestly) widow, divorcee or halugah to a
High-Priest or common priest. An anonymoug ruling declares
. that, becausge these unions were prohibited, the woman
became 1nelizibie~¢o eat terumah.l” Does this mean that,
if no proﬁibition was attached to the erusin, the priestly
arusah betrothed to a priest was able to eat terumah? No
answer 1lg given. R. Simeon and R. Eleazar permitted even
the arusah in & prohibited betrothal to eat the sacred
food, as long .as actual marriage had not taken place, on
the strength of her relationship to her father, a
priest.l8 Certainly then, they would have also allowed
those whose betrothals were permitted to eat terumah. The
controversy within the text, howeveyréwas not resolved.

A secéﬁd text discusses specif;ca;}y the priestly
grusah betrothed to a prieiy. in the context- of a
betrothal whose preparation period has expired without
marriage being contracted.!¥ In this instance, the Sages
debated, not the question of the arusah's right to "eat
Heave-offering, but whether or not she was ‘entitled to a

full ﬁbrtionvof the sacred food. That 18, - some Rabbis

(oS
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would® allow only one half (or two-thirds) of her food to

be terumah. The remainder had to be unc¢onsecrated food-
0

*

stuffa,2 This text suggests that, dufing the actual

‘of betrothal, the woman was not

‘preparation period
entitled tou eat, and even after this period she was
permitted only a partial share of terumah.— according to
gsome Rabbis.‘ ‘ - -

Finally, those texts which state that the arusah was
not permitted to eat terumah consistently fail to mention -

the case of the daughter of a priest betrothed to a

. priest. Instead, they focus on the daughter of a priest

betrothed to an Israelite and the daughter of an Israelite
betrothed to a priest, neither of whom were permitted to
eat Heave-offering during the betrothal period.21 What 1is
the gignificance of the exclusion? Does it mean that the
daughter of a8 priest betrothed to a priest waé the
exception to the rule, or not? No final,- c¢onclusive
answer is available.
Under normal conditions the priest had the power to"

;onfer thé right to eat terumah upon hig wife onc; she has
~entered huppah and consummated the marriage. 22 However,
he los8t this power if his marriage was with a woman
forbidden to him. Thug, 1f the union was of the 'valid
but prohibited' category, hié wife was forbidden to eat
the Heav’e*offering.23 although in every other respect she

was deemed to be his wife.?" Likewise, the sotah and the

adulteregs, both of whom' were forbidden to‘their husgbands,
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were not~pefm1tted to eat terumah.25
The daughter of a prieét_rezained her right to eat
terumah 1f ghe was divorced either'dﬁfins'the period of
betrothal or even*following-her marriage to an Israelite,
ag long ag no children were produced from the union. * With
her divorce, the woman returned to her father's héusehold
and thereby became eliz;ble agaein to eat terumah. 20 ir
she wag widowed at any time-durinz the betrothal or
marriage, and the man died childless, the woman came: under
the levirate obligation. 1If she entered levirate marriage
with the (Israelite) levir, she would, of course.ﬁnot be
eligib1e> to eat terumah. However, 1if the QOnd were
severed by paliéam. and the woman returned to her priestly
father's house, she would gg;in be permitted to eat. The
underlying principle for this was, 'If she is returned to
her father's house, as in her youth, she shall eat of her
father's . bread'.2’ If there were children born of the
marriage, they disqualified the woman from returning to
her father's house and, therefore, from eating termgah.z8
"In the event that the betrothal was between a priest,
and the daughter of an Israelite, divorce would have no
effect since the woman had never had the right to eat
terumah. Divoree following marriaze; however, would
return the woman to the status of an Israelite and she
would cease to Ee eligible to eat the Heave-offering, a
privilege which she had ensoyed ag8 the wife of a priest‘zg
In the event of widowhood which brought the‘vwoman under
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the levirate bond, ‘wherever the husband entitleg her to
eat;, the lé@irlalso entitles her to eat: and wherever the
husband does not entitle her to eat, the levir alse does
not entitleiher to eat'.30 This meant that 1f the woman
beéame subject to the levirate obligation during epruein,
the 1evir could not confer upocon her the right to 'eaf
terumah since her ‘'husband' had not had the po@er to q%
so. 31 If, however, she became & widow following nigsu’in,
the levir could confer upon her the right to eat since she
had been eating it before under the authority of her now
deceased, priestly husband.32 Both a ma’amar and levirate
marriaée permitted even the widowed (Israelite) arusah to
eat terumah through the new Kinyan formed with her levir
(a priest).33 Thig ig one of the few instances in which
the ma’amar was considered effeétive enough to confer some
rights upon the yebamah. A

A If the original marriagé betweén the priest aﬁd
Israelitg woman had produced offspring, they not only
freed the woman ffom the levirate obligation but also
entitled her to continue eating Heave-offering: 3! Even 1f
theA)priest's child was illegitimate or the result of the
rape or seduction of %hé:dauznter of an Israelite, the
woman was given the rizhf tqﬁeat terumah, 33 Alternately,
if the daughter of a priest bore a child that was
conceived through an act of seduction or rape by an

Israelite, that child had the power to deprive the woman

of the right to eat terumah.36 It was the actual blirth of
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the c¢hild which granted or deprived the woman of the right
to terumah; -neither the act of intercouree nor her
pregnancy were sufficilent.37 B

" The Sages took very seriously the priestly privilege

of terumah and were careful to delineate who was and who

"was not qualified to enjoy that privilege. They wanted to

engure that those who were not entitled to Heave~offébing
did not partake of it, thereﬁ; progdning the sacred food
and infringing on the right which belonged exclusively to
the priesthood and their dgpeq’ents.3g Of particular
importance were the rights of women who had been brought
into the priestly realm either as daughters or wives of
priests. The transfer of women into and Mgut of the
priestly domain through the maritaluprocess affected their

right to eat terumsah and the Sagesg were careful to clarify

their rights at various stages of thesprocess: betrothal,

marriage, divorce, widowhood, and legitimate and

illegitimate childbirth. The right of & woman to terumak
was dependent upon her father, her husband and/or her
child, but never herself. Since a woman could never be a
pgiest.u it was impossible fof her to acquire or losewthe

right to eat the Heave-offering solely on her own

. -

independent status. It was only through her relationship

to her father, husgband or offspring that a woman was
Judged eligible or 1lneligible to eat terumsah. As often
seems to have happened, it was the arugah who stood in the

.
most peculiar position 1n respect to the quegtion of
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terumah. Not only did thé Sages blatantly reverse the

teaching of the Pentateuch, whigh permitted the arusah to

‘eat terumah if she wags betrothed to a priest, they also

applled their rulings inconsiatentl&. That is, the arusah
who’was the daﬁghter of an Israelite betrothed to avpriesf
lost her right‘to eat terumah becausge of her relationship,
np% to her 'husband', but to her father.  However, the
daughfer of a priest betrothed to an Israelite lost her .
right to terumah becausge of her prelatiohship to her

'husband' and not her father. It was only when the father

-and arue were both priests that the arusah, poeegibly, wés

qualified to eat the sacred food. The Sages ageepted the
inconsisteﬁqﬁ&in order tb prevent aé;ses and by‘;nd large
the generial‘ rule was thfat the aruesah was not entitled to
eat terumah, Thig 1is one of the qaeaé in whieh fhé
limitations of the arugah as 'wife' are noted, 1ndicat1né
that she did not in éact héﬁe the full status of a wife.
In this ‘issue, huppah had far more authority to bestow-
privileges than did kiddushin, a situation which will ‘ne

met again in the following discussion of the ketubah.
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. ~ " Chapter Ten: THE KETUBAH
+ From the earlies“times Jewish law and custom treated
the act of. betrothal (and. marriage)- as a business

- ) - g
transaction, a contractual agreement between two familiesd’

. L . . | ,
and, later, between the man and womah themselves. The

-

marital 1nstitut10n fell within the realm of civil law,

and was not viewed as essentiglly religious in nature. By

the e:‘pi’ the Tanakh period marriage had begun ‘to ‘take ‘on

-~

gome religious significance to the extentu thatt 1t ‘was

viewed as8 a covenant between two people a ‘covenant

P

. this .point more cleaﬁlytand suecinétly than

<.

similar to'that betweeﬁ YHWH and his bride| Istael.? The
ecouple were to treat each other with he »d_ -~ kindness,

gentleness, respect and loyalty. =~ The fabbinical leaders

’,

brought betrgthal firther into the realm of the sacred

when  they spokg’ of it és an s«act of  kiddushin,

ganctification. ~ However, 1h spité of this tendency to

ecloth betroth in religious garb, 1t nonetheless remained
esgentially ” a busiééss transaction. fothing emphasizes-

the fact thgt

— '

- . i ‘
Jewish law from the earliest rabbinical period required

that a ketubah be eﬁploygd in all marital unions.

. The ketubah wasg a 1ez§I“marriazf contract drawn up by
0 ‘ - - S “

the‘ghdsbénd and presented. to his 'nge' at the - time of

~ - ) i 3 , {(
their betrothal, or just prior to t?e nuptials. It was a

'memorandum“of zuaranteesﬂu wh;cg;zge husband made to his

"

wife, guabantees centeriﬁg mostusiznificantly around the

®
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financial well-being of the woman both during the marriage

and _.after it 4dissolution.5 Should the marriage be

«

temﬁih% . by . the death of ‘the husband, the ketubah

. guarantees. took the form of:aasupporﬁ settlement for the

wife; 1f divorce ‘severed the marriagé relationship, then

'

the ketubah was seen easentiall& as hlimony which 1t was

4

obligatory for the husband to pay, accopding. to- the

Ezrééments in the contract. s - -~

&

As wag noted 1in the discuss&on on divorce. the

-

primary function of the ketubah wag to protect the woman

from _ potential arbitrary and unjust behaviour on the part

of her nusband. Theoretically, ‘1f the husband “Wag

displeased- with his wife he ctm simply send her, empty-
) |

~handed, ~ out of his house. The ketubah made thig kind of

N

- compelled to pay a sum of cash speeified 1n“§heir Marriaée

. .
contract and to return to her wh&tever EOOGS she had

brought in with her (see Appendix C which summarizee "the "

clauses of the ketubah). . Cleanlydthen. the ketubah not

only protected the ' wife financially in the case of

uact impossible. If he wanted her to leave. he ,was‘

divorce, it also made divorce a leés attractive and viable

option for the husband.®
The history of the K&tubah aeg & legal document in

Jewish law is unclear. There ig no mention whatever of a

; ~ ‘
marriage instrument in the‘?ﬁ;;kh.' There is, however, a

gingle reference to a writ of divor ch provides no

]

further detalls than that the writ was wpitten by the

at
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husband and presented to his wife should he decidd to
terminate the marriage. The passage seems to suggest that
the ggzzm' of the writ wag part of the general knowledge of
tuhe people. Some inod;arn Vscholaz“s have drawn the logical
conclusion that where 'there \js\iiormal. legal, written
divorce ingtrument there must also have existed a
corresponding marriage 1nstr~ument.3 If this reasoning is
sound g.nd valida, the only srtatement whieh can"‘ be made
regarding the historical originsg of the marriage document
is that it was 1in use by the end of the First
"Commonwealth. | ;
Other references in the Tanakh argue against the
,/‘\\existence of a writ of marriage during the pre-exilic
99‘%*10&., For example, 1in spife of the numeroug details
pr-ovidehd~ ;ezardina_ th; marriage of Isdac and Rebecca,
there 1is no mention of a marriage document being drawn
up.9 Jacop's first marriage to Leah, Trather than to
Réchel, 1‘§volve-d' . a degree 'of misrepresentation and
deception which would have been impossible i1if a writ
4 outlining, the stipulationa of the marriage had been
available.l0 Nor are there references to a ketubah in the
marriaceé of Samson.ll David.lz or Ruth.13 Indeed, the

R i »
need for a writ’ of marriage would not in fact have been as

L. g
esgential as a formal divorce document which wag required
to verify that the woman was free to marry another man.:Ul

Tthe Talmud declabea the ketubah to be a non-Jewish

ingtitution which was incorporated into the  Jewish
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tradition in the post-Biblical period.l® The adoption of
thig legal document may have occurred during the period of

the Jeq}sh exile in Babylon. The 2etubah had an extengive

and long hisgtory of use_in ancient Babylon and most

likely had 1ts origins e ag well. The Code of
Hammurabi corroborates its use and slgnificance 1in
Babylon. L; a Babylénian man took a woman ag his wife but
did not draw up & conf;;égﬁfor her, that marriage wag not
recognized as legal under Babylonian law.16 The marriagé
contnacf was, fhen.' from an early period an essgentlal
element in eé%;blishing e marital union in Babylon. -
fgaﬁggjf Babylonian influence for a written marriage
coﬁ%ract does not, however, accounts for the written
ketubot discovered in the militaery outpost of Elephantine

in Egypt (5th century B.C.E.).7 If the Jews who

originally established thig colony left Palestine prior to

T
( oraround the time of the exile, which seems likely, they

%

would have had no direct contact with the Babylonian legal
syéte@. It is more probable that the Jews at Elephantine
étarted to Qrite out thelr marriage agreements under the
influence of the Egyptian environment where such documents
had been 1n use for somé time.1® Indeed, it has been
suggested that the form of the rabbinical ketubah was

gignificantly 1influenced by the Egyptian environment.l9

.ggbﬁlon may have supplied the Near East with the idea of a

written marriage contract but the Greco~Egyptian environ-

ment possibly provided some of its ygubstance (Appendix C).
A\

§
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It:I any case, the Jews "in exile in Babylon ahd those
living in Egypt were brougg}t into contact with f[cultures
which employed written marriage contracts as an séential
element 1in their marital afrangements. How ext ;wively
the ketubah was used in the post-exilic Jewieh tradition,
and whether it was a necegssary element in the formation of
the betrothal cannot he answered conclusively.
Unfortunately, the only extant ketubot from this period
are those found 1in Elephantine (see Appendix D).
Reference ig made to a written asgreement between Tobiasﬁ
and Raguel 1in ‘thg Book of Tobit suggesting that the
ketubm was employeﬁ in the Jewish community of Ecbatana
(Persia). <0 ~ Both of these instances 'occur . outside
Palestine, among cultures whose native populations were in
the habit of writing marriage contracts. There 1is
virtually n;J direct, internal evidence that the Jews in

Judesa eméloyed the ketubah as part of their marriage

.proceeg prlor to the first century B.C.E. when Simeon b.

Shetah 1instituted +the practice whereby 1t was no longer

necessary for the husband to pay the mohar as a cash sum
*é"‘t'iu“”the time of ‘betrothal but rather, a lien was placed on
h:;s prope;?ty ag a guarﬁntee that the woman would be
p;?ovided for in ’ca;;e of divorce or widowhood.?!  This
highly gignificant reform was discussed prtviousl.y {pages
11 :and 53) -and will not be further elaborated l)eref The
point to be made now is that the need for the reform
suggestsg that the ketubah had been 1‘1'1 use for some time

Y
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but that some alterations were necessary due toxbhanginz
economic conditions. It iz interesting to note that the-
mohar in thie enactment wag called ' the Ketubah. Thé
ketubah was often equated with the ﬁohar payment in the
rabbinical writings, underscoring the ‘pentral and
essential role of t@é}@ghar in establishing the legallity
of the betrothal. Evenﬁthough the actual mohar payment was
now only a pledge. a promise to give the woman the-
gpecified sum of' money, 1t nonetheless remained the
effective element in contracting the betrothal. ‘The use
of the terﬂh'ketuban' (wrifinz} iteels 1nd1gates that a -
written document was being referred to.

In Bpifé of the dearth of actual documents, - it is
reasonable to conclude that the ketubah was an essential
element in the formation of the betrothal during the post-

exilic period in Judean ag well as Babylonian, Persian and

Egyptian Jewish communities. This conclusion is based oﬁ

- three observations: = first, marriage contracts were part

of the traditions of the cultures with which the Jews came
into contact during this perlod. Of particular importance
lwas the Babylonian culture.?? It is evident from the
books of Ezra and Nehemiah that the Jews in Babylon were

influenced by the 1legal traditions of that soclety,
especlally with regard to the writing out of legal
documents. It is not unreasonable to supposer that the
Jews who returned to Judea brought with them the legal

practices of the Babylonians and incorporated those
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prgg@@ﬁg&w into their own traditions. Oof particular
sigg@%dééhce “'was the growing concern that Jews vnot

1ﬁ%§rmarry with  the nonTJewish peoples within the
population.Z3 Indeed, the need for the individual to be

able to prove his «1den§ity ag a Jew, through his

parentage, became an Iimportant matter. The mayriage - .

contract would have provided concrete and irrefutable
24

proof of one's ancestry.“’  The heightened concern for
pure Jewish marriages asgwell as the growing emphasi;
whiech the law had in the 1;$es of the people would have
made the adobtion of the more sophisticated Babylohian
legal system in general, and the practice of the written
marriage contract 1n'bart1cu1ar. & strong likelihood.

A ‘second basis for concluding the use of éhe ketubah
in the post-exillic period are the writings of the early
rabbinical periocd, which refer to the ketubah as if 1t had *
a history of use in Jewish tradition prior to 'fhe first
¢entury B.C.E. The final point has to be the evidence of
the ketubot ;hich are extant and aleo the reference to a
written marriage agreement in the Book of Tobit. These -
indicate that the ketubah was in use at ieast in the
Esyﬁtiaﬁ and Mesopotamian diaspora communities.ﬁ

During the post-Biblical and early rabbinical periods
the ketubah was written at the time of betrothal and was <
not part of the mafriage ceremony.25 ‘It ia eclear from the
Tannalc sourcee that the writing of the ketubah was an
element of the betrothal stage.26 Further, there is no

Y Y
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indication that it had been the custoﬁ of earlier times to
write the Ketubah at the marriage.?’ Indeed, it is not
until a much later period that the rabbinicaln writings
begin to~suggest that the ketubah could in fact be wriften
at elther the betrothal or at the time of marriage.zay The
primary reason for this shift was that it seemed senseless
to write the document at betrothal when the ﬁajorf%y of
its stipulations did not take -effect until after the woman
had entered l_xuppah.z9 In the early period of the Tannaim,
the only clauses which became effective at erusin were
those involving the 'statutory' éﬁﬁf\*adéiggonal' mohar
ayments. The statutory mohar, as hoted elsgewhere, was
00 zuz for a virgin and 100 zuz for a nomevivgin.S®  The
additional mohar (called mattan)iinéluded any money or
giftg which the arus gave 5ver:and above the minimum
amount required of him.31 oOpriginally the mattan, like the
statutory mohar, wag given at the time of‘betrothal and

immediately became the property of the woman. Evenh after

" Simeon b. Shetah'e enactment which transformed the mohar

«‘énto a pledge, the mattan continued, for a time at least,

to be given when the betrothal was contracted. Eventually

even ‘the mattan bgcame a pledge in the marriéze ‘contract

but apparently the older practice which granted the arusah
the right of ownership to thies additional mohar
prevailed.32 ~This tradition, however, ceased with Eleazar
b, Azapiah's ruling that the widowed or divorced arusah

could claim only the statutory mohar.35 Thig ruling may

- 219
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reflect either poorer economic conditions, making' the
extra paymentg burdensome, or it might indicate a tendehcy
among the Sages to shift thi‘iegal welght and emphasis
away from eruein and onto nissu/in. In any casge, the
ruling meant fhgx any betrothal gifts had to bg returned
to the arus.% or his heirs, 1if he died or if divorce
severed the bond.3" This, however, was the case only if
the ketubah was written at the time of nissu’in. 1In g;ose
communities where thé-marriage contract was written at
_erusin, the arus became immediately responsible for the
additional mghh; payment in the event of hie death or
divorce, 33 ;

Returning to the statutory mohar, there wasg unanimous
azreemenf that 1in all cases the arusah was entitled to
receive this payment in the event of divorce or widow-
hood.36 This "was considered to be an obligatory
getipulation which took effect;at the time of betrothal,
whether a ketubah was written or not. Thig was both the
official written halakah and the accepted practice among
Jewisgh communities.3’ With the increasing tendency‘ for
the Kketubah to be written at the time of marriage, the
arusah lost - one of the rights to which she had.
traditionally been entitled - the right to keep the gifts
and additional money which the arug gave to her. The
'Sages, however, would not permit her ~right to the
gtatutory mohar to be annulled., Ag in the more anclent

tradition, the Rabbis acknowledged the mohar to be the
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most significant elgment in contracting and sealing the
betrothal, even though 1t was now merely a pledge.
Consequéntly. the st;tutory mohar stipulation remain;; in
effect from the moment of kiddushin, whether a ketubah was
written or not. Further, thé minimum amounts stipulated
by/"the Rabbis as Btaﬁutory mohar could not be decreased.
That 1is, 1f the man afﬁempted to give less, his betnoth;l
" was 1invalid and any sgubgequent intercourse was judged to
be mere prostitution.38 If the arusah wag guilty of some .
transgression, such asg adhltery. which fequired her to be
divorced with the forfeiture of her ketubah, 1t was the
statutory mohar which ghe lost. Only if a Ketubah had
been written for her at betrothal Adid she also forfeit the
mattan.39 1t Shoﬁld be noted that if the arusah was a
ketannah or natarah, the statutam} mohar belonged to her
father, not herself, 1f she was widowed or divorced during
erusin.uo .The bogereth received the money for herself.al
'

It is not clear to what extent tge‘ woman herself
participated 1in the actual negotiation and writing of the
marrihce contragt. In the Elephantine commuﬁity. the
Ketubah wag evidently a contractual agreement between the
man and the arusah'e agent who acted on her behalf. 42
Preéumably the agent would normally be the woman's fathér
or.somé other trustworthy adult male who would act in: her
best interest. It is unlikely that the woman, even if she
was a bogereth, wéuld participate actively And directly in

.

the drawing up of the contract, although she would rbave

v
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the legal power to do go. 43 Nonetheless, thé document
wag, according to rabbinical law, designed specifically to
detail the obligations incumbent upon the man as her
husband. In general practice, the con?ract was one-sided;
that 18, it listed the husﬁgndﬁs obligations to his wife,
not vice versa.'’ Thus, irrespective of the woman's role
;n ite sectual {ormulaffgg. she was nonethelegss the central
focusg of concern in fhe marriage‘hccument.“5 &
'rhere are some definite statements in the nabbinical
literature which indicate that in some communities the men
did . not write out & ketubah for their wivég.aﬁ
Irrespective of whether a ketubah was written or not, all
of 1ite main clauses were nonetheless incumbent upon the
hugband for fulfilment. The wife wés always guaranteed
the rights of the ketubah even if no document was actually

v

in her pogsession. Thus, she was guaranteed the statutafy
//
47 maintenance both during the marriageus and ag a

mohar,
widow.ag redemption if taken captive and medical expenses
if 111,50 burial if she d1e3.51 and support for her male
and female children, 22

It ehould also be noted that the arug had virtually
no claims to the property Sf‘the betrothed woman dﬁﬁing
the period of erusin. Thus, he had no rights of
inheritance over her dowry, the money and goods which she
wag going to Bring with her 1nto&the marriaQe.53 Like-~
wise, his right to use and benefit from his wife's dowry
and private propert& began only after the marriage had

)
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been consummated.5“ Beth Hillel, however, attempted to
extend the husband's rights over his wife's private

property (called melog) from the time of theéir betrothal.

They taught that the woman who inherited goods or property

during the period of erusin could not sell them.’®  The

rationale behind thisg ruliﬁg wés that, since the man
acquired the woman at the time of betrothal, he should
also acquire a right to her propesty.sé Since the hugpand
had the right to the uéufruct on her property during their
marriage, <the woman's sale of the property would deprive
him of this right. Nevertheless, the . Sages, including
those -of Beth Hillel, were hardpressed to justify this
ruling and declar;d that if the woman sold the property,
or gave it away, her action was legally binding and could
not be reversed by the arus.5’ Later Rabbis qualified

this ruling by declaring that if the woman sold, after her

marriage, property which she had received before or during

"erusin, the husband wag entitled to take it away from the

buyers. Thus, they permitted the woman to sell ‘her
prope;ty nly during the period of betrothal, not after
marriage whép the husband “had acquired the right of
ugufruct over it.>8 i
Nor did the arusahrhave any vights in regard to the
estafe of _her futuré husband. That 1s, shg was hot
entitléd to be main%aingd by him.”9 The only exceptions

to this were in the case that the woman's family was poor

and the arusg took it upon himeelf to gupport her during
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the betrothal pefiod.50 or the time allotted for - marriage

preparations’ had pasged -but nigsu’in was not yet

.contracted. BThe arug then became responsible for the

maintenance of the wom&n.61

In summary, 1t 1g fairly clear that the property and
‘\‘ -~
monetary rights defined in the Ketubah did not come into

effect until after the woman had entered huppah. The only

- exception to @his rule was the statutory mohar to which

the arusah was alwaye entitled if she was divorced or left
a widow during the betrothal period. Unless the ketubah
was actually written at the time of betrothal, the arueah
logst her claim to the additional mohar. ' Az noted, the
ketpbah became very much Va document :associated with
marriage, not betrothal. Did this shift 1n emphasis
represent a weakening of the ingtitution of betrothal?
Was it the result of difficult economic conditions or did

it - more accurately reflect an increasihg unwillingness by

“ ¥

- the participantse to invest money and goods into a

betrothal relationéhip whoge outcome was hot certain? The
Saées themselves defined betrothal as 'doubtful marriage’,
since 1t was not certain that the couple would actually
enter huppah an& consummate their union. &2 For this
reason, the Rabbis limited the financial rights of both
the arué and arusah. Clearly. 1in terms of the ketubah,

huppah was far more significant than kiddusghin, The

financlal righte and obligationsg of the couple did not, by

and large, commence until after nigsu’in. But this was no

A
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different from the traditiofal préctice of the Tanakh

-

period. while in the earlier period the formal, -(verbal)
contractual elements of marriage were cohcluded' at"the

time of betrothal,®3 finaneial rights did not become

L -

effective until after the woman entered her husband‘'s home

-

.at marriage.. What differed in the later rabbinical era.

wasg primarily that the (written) contract of marriage was

not finalized until nissu’in.  Negotiations (shiddukin)

¥

oceurred at betrothal but they were neither formalized nor
'finalized until the ketubah was written at the time of
marriage. If would appear that the shift in emphasfﬁ from

- erusin to nigsgu’in involved not so much the rightsg of the

e |

__eouple as thé legal, contractual aspects of the process,

,symbolized by the writing of the Kketubah. The only
' ) » ' ‘ e .
" 'pight' which the Rabbls took away from the aruesah was her

claim to the additional mohar, a claim which they made
dependent on the ?ﬁiting'of the marriage contract. The
statutory mohar, the most essential element of the maritalw

process, continued to be the (sole) right of the arusah.

!
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CONCLUDING COMMENTS
-

An  attempt has been made throughout this study to
present Qz.he institution of betrothal in the comparative
lights éf both the earlier legal traditions of the Tanakh
and the state of marriage, nissu’in. Not only does this
providg a background from which to view the rabbinical
conception‘ of betrothal, it also elucidates the fact that
betrothal was an institution in transition. Betrothal in
the rabbinical era was not the same as betrothal in the
Tanakh period. ' But what was the extent and nature of the
develapment'? Epstein proposes that the ﬂinstitution of

) betrothal ~“weakened throughout the rabbinical era and that
the ‘authority. once inherent in it was transferred to fhe
time of m‘u‘.ﬂ::lals.1 Falk, on the other hand, sees the
devélopment taking the opposite direction, i.e\,‘ beti;othal
hecane 1ncreasing‘1y autho‘ritative, "having thedeffect of

making the bride ala:eady the bridegroom's wife",? The
adoption qf the tenm, 'l;id?ushin' for betrothal 18 also
held by FaMidence of the ;ncreasing value placed

on the institution.3 Which viewpoint is more accurate? .

On the- basis o;" this study it seems certain ‘that the

literatupé supports Epsgtein‘'s c¢ontention that the
instﬁ;iﬁrﬁ&on of betrothal gradually weakened and that
ni?éu’in became more authoritative. The introduction of
the ketubah into Jewish legal praectice had much to do with
fhis shift.in exﬁphaais. With the aid of the ketubah, the
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once decisive monar“payment wag transformed into a pledge.
All that was now required to effect giddushin was a meagre
token, a symbolice rep?esentation of the once more
substantial mohar. The mattan likewise became a plédze. a
promisé to which the apusah wasg no longer enfitled.‘ As
the ketubah increagingly became & document associated with
nissu’in, betrothal ceased to be the point at which tneA

Yy . .
eritical contractual elements of the marriage were

 formulated.

While 1t was true, as Falk notes, that the apusah

took the title ‘'wife', she was by no means legally endowed

with all the rights of & full, nissu’in wife. Except for
the mohar clauge, hohe of the other rights granted in the
ketubah c¢could be claimed by the arussh. Nor did she have
«
the right to eat terumah. In this issue the arussh of the
rabbinical period was even less a 'wife' than in the
Bibllcal era when the betrothed woman had been permitted
to eat the sacred food. Nor was the arugah so fully under
her ‘husband's' authority that he could compel her to’
drink the biltter waters‘of the suspected adulteress. He..
could, Qowever. ¢reate the soyahvsituation by warning her
not toije gecluded with a particular“man. Deflance of
this warning would’ ni e arusah,” like a full wife,
forbidden to her husband and she yould forfeit her ketubah
(mohar) payment. It was in thia area of sexual matters

that the arueah wae most deemed to he a 'wife'. Like the

full wife she was forbidden to have sexual relations with
&

o

£
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- a man other than- her huabéhq\?ho had exclusive rig@ts to
her sexual intimacy. Vi@latibn of the husband's rights
condemned both the erusin and niesu’in wife as . an
adulteress. \ - .

The arusesh wae also a full wife to the® extent that
sﬁe came under the lezirate obligation 1f her arus died
childless during the betrothal period. Virtually no
distinetions were made in this pregard between the
betrothed and full wife. Likewige, 1in the matter -of
terminating the betrothal, the arusah required a zét. Just
as did the nissu’in wife. ‘

‘:) It would appear that the Sages were willing to

(rgcozhize the arusah as a ;wife‘ when they considered her
obligations, b&i not herA rights, ‘tol the apus.“ of
particular importance to them was the issue of sexual
purity where the most stringent rulings were made. Purity
wag an underlying. basie¢ motive guliding many of the
rabb?nical rulings in the maritaj)institution. Betrothal
was brought within the realm of tnekfgcred and, Just as

. the priests were to be pure in their duties within the

Temple, g0 th%‘people were to be pure in their marital

relationships. Hence the significance of the term

'kiddushin'.  However, the Sages' concern for purity was
not limited to the relations between men and women. They

brought wvirtuslly every mundane aspect of daily 1l1life
within the bounds of the gacred, demanding holiness and

“purity in all dimensions of the 1ife of the Jewish
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people.5 Thug, if betrotﬁal wag brought 1nto*£he realm of
the sacred it was not because the Sages deemed it to be of
greater authovity than in an eaprlier age. Rather,
betrothal took on relk‘ious elgnificance as part of a
grander scheme 1in which all of life's activities became
coloured’with sacred hues,
~ While purity was a major concern of the Sages it was
not the sole consideratioy guilding their rulings. They
were also very much aware of the basic legal weakness of
women .and the ethical implications of this position.6 In
an ' attempt tovelev&te and strengthen the woman's legal
‘.status several modifications wﬁke made to thi« Taw. The
earliest of these was the introduction of the ketubah into
Jewish legal practice. The importance of this dqcﬁment to

women, 1in increaging their financilal security and general

legal position, c¢annot be underestimated. Especially in

the area of dﬁvorce. where the woman was at a severe

disadvantage to her husband, the ketubsh provided the

meang of greatly increasing her status and fights. The

Rabbis made other significant concessions around the issue
of divovee, making the process easier for the woman who
has been deserted, 1in order to prevent her from becoming
an agunah. A 8ti1ll later, pogt-Talmudic amendment
required the consentrofh'ﬁ e in all cases of divorce.
"In spite of all ‘these modifications, however, the Sages
would not grant the woman the right to actually write the
get and thereby divorce her{husband. The right of divorce

|
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e K
remains exclusively 1in the power of the man.

Another éignificant development which increased the
status of the woman was the réquirement that she consent
to tﬁe betrothal. This represents her major role in the
betrotha) Pfocess. -Although the woman was the central and

8
critical figure in the mérriage drama, she was nonethelese
its most passive participant.7 “The right to at least gay
tyes' or 'no' was, then, a significant contribution.

A final cons;derafion of the Sages wasuthe ’ordering
and stability of the community generally.® The rights of
the individuasl occasionally ‘had to be made secondary to
the“éverall well-being of the community. Thus, offspring
of 1incestuous and adulterous relations were eondemned as
mamzerim in an attempt to digsuade individualszs from

— entering such relationshyfs.g Sexual impurities of this

i
“nature could hot go unpunished for fear of wearing away

the moral fibre of the community. Even thoﬁgh the
bffspring of these {forbidden relations can be seen as
innocent viectims, “it nonetheless was necessary to prevent
tﬁém from entering the community througﬁ marriage in order
to prevent the type of moral decay of which they
themselves were a witness. They were the result of a
transzress;on which could not be condoned in any wa.y.10
» All  of these 'cénsiderations - maintainipg purity
within the marital institution, 1increasing the legal

status of the woman and fostering the health and stability

of the community - contributed to the rabbinical rulings
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concerning betrothal. In general, the Sages tended to
weaken the authority of the institution of ‘betrothal in
favour of nissu*in. However they simultaneougly raised‘
the - status of the woman from what 1t had been ;; the
earlier Biblical period. Nevertheless her identity angd
gtatug continued to be defined primarily on the basis of
her relationship to the men who had legal authérity aver
her. "She remains under the authority of her father until
shs enters under the authority of her- husband at
marriage".ll The Sages attempted to make the woman's
transition from the domain of her father to that of her
husband as smooth as possible in order to ensure that her
betrothal and marriage would be fully legal, without any
traceg of doubt and confusioﬁ regarding hef status at any
point 1in the transfer. They reggrded marriage to be the
most natural and ideal state for women. They understood
her divinely decreed role in life to be the wife of a man

and the mother of his children. The woqin's realm was the

home and within those bounds she was much honoured.

NOTES ‘.

1. Epstein, 1973, 13f; cf. Neubauer, 1920, 193¢
2. Falk, 1978, 249 '

3. ibid, 285 ‘

4. c¢f. Neubauer, 1Q4f,197

5. Neusner, 1973, 72ff; Neusner, 1975, 30ff

6. Berkovits, 1983, 32ff 7

7. Neugner, HMLW-Yeb, 1980, 18f: Neusner, 1979, 140f
8. Cohen, 1966, 344
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11. MKet 4.5
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APPENDIX A

Specisl Laws Governing the Levirate Institution

In order .to make the discussion concerning the
levirate institution less confusing several basic
principles must be understood. These are presented below.

1. Since  polygamy was legal during the rabbinical era
under discussion 1t wes possible to have more than one
widow come under the levirate obligation at the death of
the (childless) husband. In order to sever the levirate
bond between each levir and:each yebamah it was necesggary
for only one of the widows to either perform haligah or
enter inté levirate marriage with one of the surviving
brothers. Her co-wives would then be freed to marry anyone
they pleased, excluding one of the other brothers (Yeb
10b). The remaining levirs would likewise be freed of
zikah. ’
e .

2. The widow who participated in halisah was forbidden to
marry into the priesthood since a common priest could not
marry a halugah and a High-Priest could not marry a widow

(MYeb 2. u; Nor could this widow marry a relative of the
man with whom she performed haligah and, vice versa, the
levir could not marry her near of kin {MYeb 4.7,12). The
other levirs were, however, permitted t¢ marry her

relatives. Further, every levir, including the one who had
submitted to halisah, was permitted to marry the relatives
of  the co-wives, but not the co-wives themselves (Yeb
4oby. ‘

3. In the event that there was more than one widow but
only one surviving brother, he could marry any one (but
not all) of the widows, or submit to haligah from oRe,
thereby dissolving the levirate bond with all. The
situation was essenti&&}y the same if there was one widow
and more than one levir. . The widow could be taken into
yibbum by any one of the brothers, although the levirate
duty fell firs upon the eldest surviving brother (MYeb
2.8;4.5). Lik se she could perform haligah with one of
the levirs and thereby free them all from zikah. In" this
case, the levirs who did not participate in haligah were
rermitted to marry the widow's relatives.

4. During the period of ziRah the widow 18 Kknown as &
zekukah, one who ig-chained to the yabam by the levirate
bond. The zekukah 1g forbidden to marry someche outeide
her deceased husband's family and every levir 1is
prohibited. during thie interval, from marrying a woman
who 1s related to his zekukah (Neugner, HMLW-Yeb, 35).
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5. . It a woman at one moment 1is prohibited from
contracting yibbum with a man, - then at no subsequent time
may she do so (Neusner, HMLW-Yeb, 57; MYeb 3.7a,0b)

6. In the event that two brothers, with unrelated wives,
died childless, the surviving brother(s) become tied to
thelr widows by two separate levirate bonds. In order to
dissolve these bonds 1f there is only one levir, he must
submit to haligah from both of theee widows, or he may
submit to haligah from one and contract yibbum with the
other, or he may marry both since they are not related.
1f there is more than one levir, haligah by one with one
of the widows dissolves that levirate bond for all the
other brothers but a second act of haligah by the same or
another levir is also required with the second widow to
gever the second bond. "It does not matter if one levir
acts 1n presponse to both bonds either submitting to
haligah from both, or performing haligah with one and
marrying the other, or entering into levirate marpriage
with both - or if two levirs act, each submitting to
haligah from a-different widow, or one submitting to
haligah with one widow and the other entering levirate
marriage with the second wldow, or each levir -contracding ,
vibbum with two different widows. The point 1s that
haligah and/or yibbum effects a total dissolutlion of zikah
and this may .be accomplished by one or two levirs when
they are bound by two distinet bonds to two, unrelated
widows. The situation is more complex when the widows are
related because the potential for forming an incestuous
relation increases (see Appendix Bl).

7. If the yebamah 1t related to the levir in a first
degree 1ncestuous relation, she and her co-wives are
exempt from the need to perform either halisah or levirate
marriage (MYeb 1.1). That 1is, no levirate situation

ar%fes.

8. If the yebamah iz related to the levir in a secondary
degree of 1ncestuous relation or in a ‘valid but
prohibited' relation, she must perform halisah and may not
enter levirate marriage (MYeb 2.3-d)
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APPENDIX B

Case Studies Involving the Levirate Institution

3

1. The Creation of an Incestuous Relation Between the
" Levir and Yebamah )

The potential for creating an incestuous bond arose
when the widows involved in the Tevirate obligation were
related to each other. | The basic .wunderlying principle
which made this situation potentially incestuous was that
a man was forbidden to marry his wife's relatives, however
a c¢complex of rules had to be applied depending on the
exact nature of the levirate relationships. Several
1L%ustrative case studies are presented below.

a) "If a man betrothed one of two sisters and he does not
know which of them he betrothed, he must give a bill of
divorce to each “of them; if he died and had but one
brothey, such a one must submit to haligah from each of
them: 1if he had two brothers, one of them must submit to
haligah [from the one] and the other may |then] contract
levirate marriage {[with the other}; -though if the . two
brothers had already taken them in marriage none can take
them from them"™. (MYeb 2.6)

b) "If two |unrelated] men betrothed two sisters’ and
neither of them know which of the two he betrothed, each
of them must give two bllls of divorce., If they died, and

- .each had a brother, each of these must submit to haligah
from the 'two sisters. If one had one bthvother and the
other two brothers, the one brother must submit to halisah
from both sisters, ,and of the two brothers one must submit
to haligah [from the one] and the other may Ithen]
contract levirate marriage |(with the other]; but if the
two brothers had already taken them in‘marriage none may
take ~ them from them. If eath of the two men |[that died]
had two brothers, then & brother of the first must submit
to haligah from one of the sistere and a brother of the
second must submit to haligsah from the -other of the
sisters; and the other brother in each case may then
contract levirate marriage with the sister at whose hands
his brother submitted to haligah: ‘though 1if the two
brothers of the first man had already submitted to haligah
the other two brothers may not then both-contract levirate
marriage, but the one must submit to haligah and the other
man [then] contract levirate marriage! but if they had
already taken the two sisters in marriage none can take
them from them." (MYeb 2.7)

The only instance in which a qggncould simul taneously
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be bound to two sisters is in the <case of confused
betrothal noted in these two illustrative studies. Each of
these case studiés.makes the same pointse if there 1is
only ohe levir he must submit to haligah from both women
since (a) he may not marry the sister of his zekukah, and;
(b) he may not"marry the sister of his halugah, which
means that even if he submits to haligah from one widow he
is still forbidden to marry the other, and, therefore,
must submit to haligah from her as well. The reason for
requiring .two acts of haligah in thege cases ie that it is

not - Known'whfch'woman is actually the yebamah. In order
to ensure that the levirate bond is actually broken, two
separate acts of haligah are demanded. )

If there are two (opr more) levirs, one 1is permitted
to contract yibbum with one of the widows only 1§£ the
{real or possible) levirate bond with the second widow is
dissolved by the other levir prior to yibbum. Haligah
must precede yibbum, otherwige, the levir will be
marrying the sister of hils zekukah, which is forbidden.
Once one of the bonds has been dissolved, the levir who
did not submit to haligah ig now free to marry the widow.
who 1llkewise did not participate in halisah. If ghe 1ig
the real yebamah, he may marry her in response to his
levirate duty; if she 1g not the real yebamah, he may
marry her as a stranger who 1s permitted to him. ,
¢) "If two of four brother% married two silsters, and the
two that married the two sisters died, the sisters must
perform haligah and may not contract levirate marriage:;
andﬁi he brothers had already married them they must put
them ﬁ@gp " (MYeb 3.1)

d) ,*“1? two of three brothers married two sisters, or a
woman and her daughter, or a woman and her daughter's
daughter, or a woman and her son's daughter and the two
bfothers died childless], the two widows mugt perform
haligah and may not contract levirate marriage with the
third brother)." (MYeb 3.4) s

In both these cases leviﬁate marFiage is forbidden
because (a) &a man may not marry the relative of his
zekukah, and (b) the woman who ig forbiddeh to. enter
yvibbum for even a single moment 1z forever forbidden to do
so.

2. The Effect of Ma’amar

The rabbinical 1literature provides several case
studies 1llustrating the effect of ma’amar upon the
« levirate bond. In-each of the following examples, note
the difference in outcome under the conditions of (a)
‘levirate marriage, (b) ma’amar, (c) neither.
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1. "If two of three brothers were married to two sicters
and the third was married to & stranger, and one of the
sisters' husbands died and 4 ;
{a) the brother who was married to the stranger married
his wife and then died himself, the first |widow} is
exempt [from the levirate obligation] as belng a wife's
‘gister and the second |widow} is exempt as being her co-
wifre".
(b} If, however, he had only addressed to her |the first
widow] a ma’amar and dled, the gtranger iz to rperform
haligah but may not contraet the levirate mdrriage [(with
the third surviving brother)."(MYeb 3.06)
{(c) The gemara teaches that 1f ‘he had note even addrecsced
to her a mafamar, the stranger c¢ould .either perform
haligah or enter inteo levirate marriage with the third
suriviving brother (Yeb 30a).

At stage (c¢) the ‘stranger' was not in any way linked
to the flrst widow and, therefore, came under the levirate
obligation which could be resoclved in either of ' the two

pogsible ways. At (b), however, the malamar created a
partial and imperfect bond between:the 'strapger' and the
first widow. Consequently, when the setond levir dies,

she has the imperfect status of a co-wife to the first
widow who herself is exempt from the levirate obligation
because she 1is the sister of the wife of the remaining
yabam. The 'stranger', however, 1s not completely exempt
but because of her partial co-wife status she 1s forbidden
to enter levirate marriasge and must. therefore, perform
haligah wilth the third surviving brother. The szame
rationale applies to the following case study.

2) "Three brothers, two of them married to two sisters
and one of them married to an unrelated woman - if the one
who is married to the unrelated woman died

(¢} 1if one of the husbands went and did not suffice to
address a malamar to his yebamah before he died, this
unrelated woman elther effects haligah or 1is : taken {nto
levirate marriage (with one or the other of the two
surviving brothers - she is free to marry eitherj:

(b} 1if he addressed to her a ma’amar but did not suffice
to marry her before he died, this unrelated woman performs
haligah and doeg not enter into levirate marriage;

(a) 1f he married her and afterward died, this unrelated
woman 1s exempt from haligah and from the requirement of
levirate marriage" (TYeb 5.5b).
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'\ APPENDIX C

The Ketubah Clauses

Many - of the c¢lausgses written in the Kketubah were
‘court stipulations'., That  is, they. represented
obligations which werée legally binding on the husband
whether they were written into the contract or not. These
stipulations are presented below. '

1. The ‘'Statutory Mohar'

“The ketubah (i.e. mohar) of a virgin 18 200 denare, -

a of a widow (i.e. a non-virgin) one maneh (=100

denars)" (MKet 1.2; of, MKet 4.7).
This sum represents the minimum amount of money which the
husband must pledge to pay to his wife 1f she is divorced
or widowed. . The statutory mohar obligation  became
effective from the moment the betrothal was contracted,
whether the ketubah was written immedipately or later, at
the time of marriage (Ket 5U4b,89b,90a). As noted in the
text, the statutory mohar clausge was the most significant

element in the ketubah,. and 1in an earlier period
the payment of the mohar represented the -most decisive and
binding component of the betrothal process. In the

Talmudic period, with the delayed payment, the mohar
“became primarily a 'divorce price' rather then a marriage
price (Owen, 1967 75; Epstein, 1973, 58).

2. Mattan ('gifte’) ‘
"Although they have said: 'The Ketubah of a virgin is

200 denars and of a widow ohe maneh', 1f a man 1is

minded to add thereto, even & hundred manehg, he may

do so" (MKet 5.1).
Mattan included any gifts or money given by the arug to
the arusah over and above the statutory mohar. The mattan
were ‘'additional mohar' which in the Biblical and early
rabbinical periods were given at the time of betrothal and
became ‘the dimmediate Eﬁssession of the woman . (Epstein,
1973, &0). Ultimately, however, mattan, like mbhar, be-
came® a pledge in the ‘ketubah to be fulfillled only 1f the
marriage was terminated by divorce or widowhood (ibid,
s0ff). In the early Tannaic period, the arusah dould
claim both. the wmohar and mattan if the betrothal was
terminated (Ket #47a-~b,54b). R. Eleazar b. Azariah how-
ever, ruled that she was entitled only to the statutory
mohar and with this ruling the arusah lost her right to
the mattan (ibid; Ket 55b-5b6a). The only exception would
appear to be the casé in which the ketubah wag written at
the time of betrothal, when she would be entitled to
receive both the mohar and mattan paymente (Ket 53a,89b).
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3. The Dowry
MKetubah 6.3-6; TKetubah 6.4ff ,

The dowry included property and goods which the woman
brought with her when she married and which were given to
her by her father in lieu of an inheritance (Ket tba-67a).
Property which was part of the dowry was termed 'sgon
barzel' (1it.: '‘iron-sheep') property. Owen (1967,122f)
notes the significance of this ‘term when declares that
"tzon barzel assets consisted of the wife's’ estate held by
her husband which, in the case of her death or divorce, he
must restore in specie, being responsible for any loss or
deterioration. These assets were like a "floek of sheep"
because -they produced a yield which the husband enjoyed,
but they were salso like "iron" in that they remained the
wife's indestructible property guaranteed by the husband".
Thus, the husband had usufruct rights to his wife's dowry
(TKet 9.2) but 1if she was divorced he was required to
return all property at its original value, or its
equivalent in money (MYeb  7.1: Friedman, 19Q80,291f;
Geller, 1978, 238f). The dowry items and their values

were recorded 1in the ketubah in order to avoid any-

future confliet regarding their nature or value.
Neilther the husband nor the wife could sell these assets
since each held certain rights to it: the wife had the
right of possession while the husband had the right of
usufruct. In the event that the wife predeceased her
husband, her dowry was <inherited by her offspring, al-
though her husband “continued to enjoy usufruct rights over
it and they could not, therefore, gain possession of it
until after his death (Epstein, 1973, 129). If the woman
died childless, her property was inherited by her husband
{Ket 83b-dla}. The Cairo Genizah ketubot often had
inserted a clause stipulating that the husband was not
entitled to receive the full value of his wife's dowry if
she predeceased him and there were no children born of
their marriage. Some contracts permitted him to receive
half, some none, of this property. Rather than go to the
husband these assets were returned to the woman's father
or his heirs. The rationale behind this development was
that the father was unwilling to bestow a large dowry on
his daughter if that property was lost to his family by
her premature death (Friedman, 1980, 394ff).

A second type of property owned by the wife was
'melog' (1lit.: *plucking'). Melog property was the
woman's personal, independent estate and, consequently, it
was not listed in the marriage contract {(Friedman, 1940,
292; Geller, 1978, 237f). Like sgon barzel assets, the
husband had usufruct rights over his wife's melog
property, hence the significance of ‘'plucking' (Ket
78a-7%a, 83a; Levine, 1668, 272; Owen, _1967,122). In ex-
change for usufruct "rights the husband was expected to
ensure the upkeep of this property (Myeb 7.1). However,
he was not responsible for the loss or deterioration of
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melog property nor did he benefit from any increage 1in 1te
wvalue - (Ket 79a-8QhL; Owen, 122). Melog agsets webre
inherited by thQ husband if . his wife pbredeceased him
{Ket 83b-8#da: TKet 9.2). :

4. Maintenance, Burial, Redemption, MedicahoNiee
".....and he |the husband] 1is 1liable for her
maintenahce and, for her ransom and for her burial"
(MKet 4.4; cf MKet 4.8,9) ) )
"If she recelved injury, he 1s liable for her healing"
(MKet £.9). ,

In exchange for property rights over his wife's estate,

the husband was obliged to ensure that she was properly

mai ined (Ket 47b: Geller,~244), Maintenance included
£ ., elothing and conjugal relations (Ket #7b-4Ba: TKet

10.1; Ex. 21.10). He was also required to redeem her it

taken captive, pay her medical expenses and bury her.

5.- Benin Dikrin (male children)

"Male c¢hildren which you will have by me will inherit

yvour Kketubah begidee the portion which they receive

with their brothers" (MKet 4.10). )
It has already been noted that if the wife dies with
children, her dowry property was to be inherited by her
sons. Thus, while the husband had usufruct rights to
these assets as long as he lived, when he died this
property reverted to the full ownership and control of his
wife's children. = Any offspring of another marriage had no
¢clalm to6 this property. This c<¢lause ensured that the
property belonging to the wife's family would not be 1lost
to the famlly of her husband or to offspring which he had
by another wife (Friedman,l1980, 379ff;Epstein,1973, 128f).

6. Benan Nukban {female children) _

“remale children which you will have by me will dwell”

in my house and receive maintenance from nmy goods

until they marry husbands" (MKet U4.11). ) ;
The insertion of this clause into the ketubah ensured that
female children would be maintained out of their father's
estate both during his lifetime and following his death.
Female children were entitled to maintenance until they
arrigd or reached maturity at the age of twelve and a
half Vears (Ket 53b). , The stipulation also ensured that
{the girl would receive a dowry, valued at ten per cent of
‘her father's estate (if he was dead), 1in order to enable
her to marry (Ket 52b,b8a-b). This provision, along with
the benin dikrin clause and the provision for the widow,
was written in the ketubot fragments found in the Judean
Desert (Benoit et al, 1961, 110f,214F¢, 208FF,254FF)
indicating these were in practice by the early rabbinical
periocd. ’
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7. Provislons for the Widow

"you will dwell in my house and receive malntenance

from my goods 50 lohg as you remain a widow in my

hougse”" (MKet 4.12).
In the event that the marriage was terminated by the death
of the husband, the wife was guaranteed continued support
from his estate dntil her death or remarriage, or until
she cashed in her ketubah (Ket %48,103a-104bJ. 1¥ ghe
remarried, the widow would cease to be maintained from her
deceased husband's estate but she would then be permitted
to collect the total amount of her ketubah {Ket 54a,103a;
Friedman, 1980, Uz29ff). This clause applied equally to
all widows, irrespective of whether sr not they had
children by the deceased. The provision for the continued
maintenanceé of the widow was hecessary because in. Jewisgh
law the wife was never granted the right to Dbe her
husband's helr (Friedman, 1940, #427: Epstein, 1973,175¢f7).
4. The Lien h

"A11l my goods are surety for your ketubah' (MKet 4.7).
In' order to ensure payment of her ketubah, a llien was
placed by the courts on the husband's property which
guaranteed the.wife priopity over other creditor‘f in the
case of elitherp divorce or widowhood.,

Sources of Origin of the Ketubah Clauses

- ‘ - )
The _following clauses probably yad 'a Babylonian
(eagtern) origin: 1) mohawr, 2) mattan, ) dowry.
Several clauses appear to have been i;fluenced by the
Egyptian environment, These include:
1) the 1lien clause (Rabinowitz, 1933, 92f; Geller, 1978.
243 ‘ -
2) the maintenanceuel@use (ibid). There 1is no such
provision in either the Neo-Babylonian (2nd century
B.C.E.) or Elephantine marriage contrscts but it dees
appear 1in puprely Egyptian documents (Geller, 237.243f;
Rabinowitz, 92f), and in Greco-Egyptian documents dating
from the U4th century B.C.E. and onward (Raebinowitz, 95}
Rabinowitz., however, proposes that the maintenanhce clause
in these documents was inserted under the influence of the
Biblical text (Ex. 21.10) and, therefore, was essentially
of Jewlish origim (p.p. 93,95ff).
3) the relative rights of the husband and wife in regard
to the wife's property parallel those found in Egyptian
contractg (Geller, 2u44).

-
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. . APPENDIX D

A _Sample Ketubah

The ketubah transliated below is from Cowley, 1923 -

Aramalce Papyrus #15. It is dated ¢. 44} B.C.E.

"on the ...(date})...of the king, said Ashor b. Ieho,
builder to the king, to Mahsela Aramean of Syene, of the
detachment of Warizath, sayifg: I came to your housge that
you might give me your daughter Miphtshliah in wifehood.
She is my wife and I sm her husband from this day and
faorever. 1 have given you the mohar for your daughter
Miphtahiah the sum of five shekels royal weight; it 1is
accepted by you and your heart is content therewith. Your
daughter Miphtahiah has brought in to me in her -hand ...
(list  of dowry items an&‘their values ..., 4all the money

and the value of the goods amounting to ... (sum) .... I
have“received and my heart is content therewith ... (list
of 1tems not valued) .... Tomorrow or any other day, 1f

Ashor should die and there 1s no child male or female
belonging to him by Miphtahilah his wife, Miphtahiah hds
the right}] to the house of Ashor. hils goods and his
chattels apd-all that he has on the face of the earth, all
of it. Tomorrow or any other day, 1f Miphtahiah should
die and there 1is no child male or female belonging to her
by Ashor her husband, Ashor will inherit her goode and
ghattels. Tomorrow or any other day, if Miphtahiah should
stand up 1n the congregation and say, 1 divorce (1lit:
hate) Asghor my husband, the money of divorce is on her
head; she will return to the scales and weigh out to Ashor

|<§“shekels 2 R, and all that she brought in in her hand she

will take out, both shred (?) and thread, and she will go
away whither she will, without suit or procesgs. Tomorrow
or any other day, if Ashor should stand up in the
congregatioh and say. I divorce my wife Miphtahiah, her
mohar will be logt (1.e. forfeited by Ashor), and all that
she has brought in in her-hand she will take out, both
shred (2 ) and thread, on one day and at one time and she
will go whither she Wwill, without suilt or process. But if
he should rise up against Miphtahiah to drive her out from
his, Ashor's, house and his possessions he will give to
her silver 20 kerashin, and he will do to her the law of
this document. And he will not be able to say, I have

another wife beside Miphtahiah and other c¢hildren beside

those which Miphtahiah bore to me. 1f he says, I ;have
children and a wife beside Miphtahiah and her children. I
cshall give to Miphtahiah 20 Kerashin royal welght, and 1
shall not be able to separate my goods and my tpossessions
from Miphtahiah, but if I remove them from her I shall ray
Miphtahiah the sum of "20 kerashin royal weight. ... {(nhame
of sc¢ribe and witnesses)...,
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GLOSSARY OF TEEREMS AND NAMES
‘.
TEFMS:
AGUNAH: (©%g{inzh) A deserted wire, tied tu un abceut

huegband and unable to remarry. From tThe Hetrew oot
€gn, to be restrained. anchored. tied. .

AMORA: O 8mdra?y pl. 2 %mdra’im) The name given fu
those Fabbis who provided the gemara, thea conllentut,
on the Mishnah. From the Hebrew root., 'mr. to speab.

. . ~
ARUS: (’8prlie) The technical name for the - hustand of &
betrothed woman. From the Hebrew root, s, T
betroth. -

ARUSAH: (?%p(gah) The betrothed woman. From the Hetbrew
root, ’rs, to betroth.

BASAL: tba®al) 'Lord' or '‘master' or ‘owner': in-relation
to marriage it is a tec¢hthical name for 'husband'.

BENAN NUKBAN: (b®nBn nlUkbEn) Lit.: female children. Iu
relation to the ketubah. & spec<ial clause ensuring
the maintenance of daughters. :

BENIN DIKEIN: (b®nTn dikrin) Lit.: maele children. In
rrelation to the Ketubah, & =peciszsl clausgse enuring
that the woman's male offspring inherit her prorerty.

BETHULAH: 1b®tl18n) A young woman of marriagesble age.

BI’AH: (b}@h) Sexual intercourse. one of the methods by

which kiddushin could be effected.
-4 E
DENAR: (din&r) A gold or silver coin.
\ ) v

BETH DIN:\ (bét din) ‘'House of law': the Jewish court
which may be composed of three or more learned,
adult males. ’

BOGERETH:  (bOgeret) A woman over twelve and a half years
who has full legal power to act on her own behalf.

-

ERUSIN: * (?ertisin) A formal betrothal., which cannot be
annulled except by a bill of divorce. From the
Hebrew root, ?rs, to betroth.

GEMARA: {geﬁﬁrﬁ’) Commentary on the Mishnah found in
the Talmud. From the Hebrew root, gmr, to complete.

-
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GET: (get: pl. gittﬂn) An Aramaic word meaning deed or
document. It generally denotes the bill of divorce.
. - *
HALAKAH: (h®1&8k&h; pl. h®1Bk8t) The final rulings on
legal issues based on the accepted majority oriunion.
From the Hebrew root, hlk, to walk or go.

HALAL: (halal) The male offspring of a marriage between &
priest and a woman forbidden to him. From the Hehpew
root, hil, to be profaned.

HALALAH: (h®1818h) The wife or female offspring of a
marriage between a priest and a woman forbidden to
him. From the Hebrew root, hll, to be profaned.

HALISAH: (h®11gEh) The ceremony in which the yvebamah
removes the shoe of her levir, thereby severing the
levirate bond. From the Hebrew root, hlg, to draw
off. ‘

HALUSAH: (bgiﬁgéh) A woman who has performed halisah. From
the Hebrew root, hls, to draw off. .

HEFKER: (hefkér) Property which hag no owner and which is
readily and easily acquired by anyone. *

HEREM: (rérem) In reference to vows, it denotes that
benefit will be prohibited from the person or thing
- so designated. From the Hebrew root, hrm, to ban.

HUPPAH:  (blpp3h) THE bridal 'canopy': entry Into the
canopy represents a symbolic consummation and comp-
letion of the marriage. - ’

KARETH: (karét) Divine punishment for & number of cins,
including 1incestuous marriage, for which no human
penalty was prescribed. The penalty involved sudden
or premature death, sent by God. From the Hebrew
root, Krt, to cut off.. - .

KATAN: (Kat8n) A minor male undep #he age of 13 years.
From the Hebrew root, ktn, small or little.

KETANNAH: (k®t&nnah) A minor female under the age of
12 years. .

KETUBAH: (k®tUbZh; pl. k®tlbdt), The written»marrﬁpge
contract specifying the  financial obligations of the
husband toward his wife. From the Hebrew® Kktb, to
write.

KIDDUSHIN: (kiddugin) The act of affiancing or betrothing;

*  the money or token usgd to effect the .betrothal.
From the Hebrew root, kds, to consecrate.
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KINYAN: (kiny&n) An acquisition of property, slaves. or a
wife. From the Hebrew root, knh, to acquire. ‘
/
KONAM: (k8nEm) The term used to introduce & wvow of
restriction. A corruption of the Hebrew word, korban,
offering. '

LEVIR: The latin term for/bro’chewin*law.

MA*AMAR: (ma’®m3r) The act of ‘besfeaking' which 1s the
levirate pdrallel to betrothal. From the Hebrew root,

Tmr, to speak. ' 1

|

MAMZER: (mamz&r) A male child born from a union which was

punishable by death or Kareth.

MAMZERETH:" (mamzeret) A female child born from a union
which 1s punishable by death or kareth.

MANEH: (maneh) One hundred zuz.

MATTAN: (mattd@p) Any additional 'gifts' or money given or -
pledged by the man to his betrothed wife.

MELOG: (melgg) The private, independent property of :che

’ wife over which her husband has the right of usu-
fruct but for which he neither gains the benefits
nor suffers loss. .

5
. e N
MISHNAH: (mibn&h) The collection of oral laws compiled by - -
R. Judah the Prince, e¢. 200 C.E. From thie Hebrew-

root, Snh, to repeat.

MI’UN: (m12%n) A declarvation of ‘'refusal' made by an
orphaned ketannah who has been given in betrothal or
marriage by her mother or brothers. The declaration
states her prefusal of the man chosen #for her sand
terninated Yhe relationship without the necescity of
a get.

SMOHAR: (mdhar) The ‘'bride-price' . originally paid by the
man at the time of betrothal, it became a pledge in
the ketubah to be paild only 1if the wife was diveorced
or widowed.

MOREDETH: (mbredet) A ‘rebellious wife’., a wife who
refused to have conjugal relations with her husband,
In the case of the arusah and yebamah, the moredeth
was a woman who refused to marry her arus or levip,
respectively.

NASARAH: {nat®rah) A woman between the age of twelve and
twelve and a palf. )
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NATHIN: (nadtTn) A descendant of gté Gibeonites who,
deceived Joshua (Josh. 9.3ff) and with whom an
Israelite was not to intermarry. )

NEDARIM: (n®ddrlm) vows.

NISSU’IN: (niééG'In) A fully valid, consummated marriage.
‘From the Hebrew root, ns’?, to carry take.

PERUTAH: (pérﬁgéh) A coprer coln, the smallest colnage in
circulation.

SEFER NASHIM: (sefer  nafTm) The 'Order of Women'; the
division in the ~ Talmud which examines the legsl-«
issues involving women., '

SHIDDUKIN: = (5iddikln) The negotiations which precede the

contracting of betrothal.

SON BARZEL: (sOn barzel) The wife's 'iron-sheep' property
which she brings in with her to the marrlage-ac her
dowry. he husband has full usufruct rights to this
property.! He 1s liable for any decrease in value but
also receives the profit from any increase in value.

SOTAH: (s8t&h) The married woman whose husband sucpects
her of having illicit sexual relations with gnother
man and who, having been formally warned not to
seclude herself with the specified man, hag defied-
this warning. From the Hebrew root, sth, to turn
aside.

TALMUD: - (talmid) The Jewish leg#l text composed of both ’—.

the Misghnah and the gemara, the commentary on the
Mishnah. From the Hebrew root, lmd, to study.

TANAKH: The Hebrew Bible

TANNA:. (TannZ’; pl. Tann&’Im), a Rabbl or schelar quoted
in the Mishnah; the name given to the Sages prior

to the completion of the Mishnah. From the Aramaic ™

root, tnh, to repeat.

TERUMAH: (t®r0mBh) 'That which is 1lifted or ceparated';
a gspeclal ‘'Heave-offering' which priests and their
dependents were entitled to eat.

TOSEFTA: (tOseftd’) A second, ‘'additional' collection

of halakot compilled in Palestine shortly after the
Mishnah. ,

YABAM: {yabam) The Hebrew word for brother-in-law.
Specifically, 1t denotes a brother-in-law who hasg
come under the levirate obligation. 1

b —_—
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YEBAMAH: (y®b&mah) The Hebrew word for sister-in-law. A
widow whose husband died childless.

YIBBUM: (yibbﬁm) Levirate marriage with a brother's
childless widow. :

YHWH: the tetragrammaton which represents the divinhe name -

of the God of lsrael, a name which could not be
spoken. -

ZEKUKAH:  (2®k{KEh) The widow who is tied to the levir by
the , levirate bond. From the Hebrew root, =c=kk, to
chain. a

-

TZIKAH: . (z?gﬁh) The levirate bond. From the Hebrew root,
zKkk, to c¢hain.

ZONAH: (z’én‘éh) A harlot; a woman who has sexual relations

with a man who is of an incestuocus degree of kinship

"to her.
[

ZUZ: (zﬁz) A coin the value of a denar.
NAMES:

R. Akiba: e¢.  50-135 C.E., & Tanna in Jerusalem
R. Ammi: ¢. 300 C.E., a Palestinian Amora
R. Eleazar: c¢. 130-160 C.E., a Tanna in Usha

R. Eleazar b. Azariah: c¢. 90-130 C.E., a Tanna in
Jerucalem

R. Eliezer: c. 9Q-130 C.E., a Tanna in Jerusalen

R. Gamaliel: ¢. 90-130 C.E., & Tanna 1ln Jabneh

R. Gershom: a 10th century Jewish scholar known for his
legislation which marked the end of polygamy and who
made 1t, necessary for the wife to consent to her
husband's divorce.

Hillel: c. 30 B.C.E.-10 C.E., a leading Palestinian
scholar and legislator, he opened a school which bore
his name and whose rulings became .the accepted
halakot. A

R. Huna: c¢. 200 C.E., a Babylonian Amora

R. Johanan: c¢. - 250 C.Ei. a Palestinian Amora -
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R. Johanan b. Zakkail: d. 80 C.E., & Tanne in Jabneh
R. Joshua: c¢. 90-130 C.E., a Tanna in Jabneh
R. Judah: c¢. 130-160 C.E., a Tanna in Usha

- I

R. Judah the‘Prince: C. 200 C.E., ¢ompiled the Michtiah,
Also Kknown simply as Rabbi.

R. Kanaha: c. 250 C.E., Palestinian Amora

R. Meir: c¢. 130-160 C.E., a Tanna in Usha

R. Nehman: c¢. 350 C.E., a Palestinian Amora

R. Papa: d. 375 C.E., & Babylonian Amors

R. Samuel: e¢. 225 C.E., a leading Babylonian Amora

R. Sherabia: probably contemporary with R. Fapa

R. Simeon: c¢. 130-160 C.E., a Tanna in Usha

R. Zena: probably a Tanna from Beth Shammal, pre-70 C.E.
Rab: ¢. 225 C.E., a leading Babylonian Amora

Raba: 299-352 C.E., a Babylonian Aﬁora

Rabbagh: d. 339 C(C.E.., Fabbah bar Nahmani, a Babylonian
Amora -

+
Rabban Gamaliel the Elder: pre-70 C.E., a Tanna 1in
Jerusalem

Rabbl: PER. Judeah the Prince. S3ee above.
]

Rabina: ¢. 420 C.E.. a Babylonian Amora

Rab Judah: d. 299 C.E., =& leadingﬂBaBylonian Amora

Resh Lakish: ¢. 250 C.E., A Palestinian Amora

Shammai: ¢. 30 B.C.E.-10 C.E.., & contemporary and rival
with Hillel, Shammai also opened a school which
bore ‘his name. Generally more conservative in his

rulings than Hillel, his teachings did not become
the accepted halakot.

Simeon b. SheWah: ¢, 80 B.C.E., a leading Jewlsh
legislator i Palegtine

Ulla: e. 300 C.E., a Babylonian Amora B

B
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