SCIENTIFIC PROOF AND RELATIONS OF LAW AND MEDICINE

CERTAIN MEDICAL AND LEGAL PHASES OF
EUGENIC STERILIZATION

By ABRAHAM MYERSON t

Every program which proposes a reformation of society, whether in
its biologic or sociologic structure, awakens fierce controversy which is
usually independent of the merits of the situation. This controversy
becomes the greater whenever sex or reproduction becomes the focus of
the reform, since nowhere in the tangled web of human emotion and
ideology is there more non-rationally based conduct than in this field.
Therefore, it is to be expected that the points of view concerning eugenic
sterilization disregard the essentials of proof and the camps of the pro-
ponents and opponents of sterilization find strange bed-fellows.

Despite indisputable verities, there are grave weaknesses in the posttt-
lates of those who favor eugenic sterilization. In the first place, there
are large, relatively unexplored territories in psychiatry within which
belong the major number of people who are to be sterilized. Secondly,
genetics itself is an evolving science which as yet has little substantial
fact and understanding to explain the mechanisms of the inheritance of
mental diseases and mental aberrations. Thirdly, a reform of drastic na-
ture must in a democracy have behind it a solid and educated public opin-
ion, if it is to be enforced in any thoroughgoing way. Moreover, if this
reform is to meet with judicial as well as public approval, it must be set
within the framework of individual rights and immunities provided by
the Constitution.

The limitations circumscribing the present day knowledge of psychiatry
concerning those clinical groups in which sterilization is advocated must
be recognized. The psychiatrist deals with diseases of different genesis
and of varying degrees of substantial knowledge. These diseases are united
only by the common fact of abnormal mentality, since the mental change
under consideration may come from such diverse sources as the failure
in sugar metabolism, syphilis, alcohol, endocrinal disorder, injury to the
brain of whatever source, the changes of old age, and may even be entirely
unknown as to etiology.? The best known of the diseases with which psy-
chiatry deals are fundamentally environmental in cause or so closely
wrapped up with normal processes as to be mere accentuation of retrogres-
sion. It is highly significant that the diseases which are best known are
non-hereditary in their genesis and that the diseases which are funda-

T Professor Emeritus of Neurology, Tufts College Medical School. M.D., Tufts Col-
lege Medical School, 1908.
1. See Davton, NEw Facrs oN MENTAL DisorpeErs (1940).

618



1943] PHASES OF EUGENIC STERILIZATION 619

mentally unknown as to pathology and physiological mechanism are
ascribed to heredity. “All cats look gray in the dark,” and it is difficult
to resist the temptation to postulate a unifying mechanism—heredity—
where little is known.

Thus general paresis, or, as it is officially known, dementia paralytica,
is admittedly due to syphilis. There has also been, however, a valiant effort
made to find a genetic basis for the susceptibility of any individual to
brain disease following a syphilitic infection, since only five per cent of
the total number of people infected by syphilis develop general paresis.
But without syphilitic infection there is nothing to indicate that the indi-
vidual who develops general paresis is fundamentally different from the
mass of mankind, and from a practical standpoint it can be stated that
whatever constitution is involved, syphilis is the essential factor in the
multifactorial pattern by which the changes in the brain are brought
about, and treatmient remains the same regardless of any hypothetical
genetic constitution. The situation is the same in that great bulk of men-
tal diseases ascribable to arteriosclerotic brain changes and to the devel-
opment of those plaques within the brain which bring about senile de-
mentia. If any man lives long enough, he will develop an arteriosclerotic
dementia or a senile dementia. Yet no one has been hardy enough to
advocate sterilization to prevent the development of those mental diseases
of the late fifties, sixties and seventies which are due fundamentally to the
organic changes occurring with the passage of time. The situation is
somewhat more complex when we turn to the alcoholic mental discases.
Chronic alcoholism, by which these mental diseases are brought about,
may be constitutional.? Certain facts indicate, however, that the chronic
alcoholic belongs to no definite personality type; that the amount of chronic
alcoholism varies with race and social culture, with the pressure of tra-
dition and the general habits of a community.® If there is inheritance as
a basis of chronic alcoholism, it is too vaguely demonstrated to be of any
scientific value.

2. See MrversoN, THE INHERITANCE OF MEeExnTAL Disgases (1925) 35-35; Bluhm,
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Elderton and Pearson, 4 First Study of the Influcnce of Parestal Aleohelisin o the
Pliysique and Ability of the Offspring (1910) 10 Eveexn., Las, Meus; Maore, Aleolol-
ism: Some Contemporary Opinions (1941) 224 New Exnec. J. Mep, 843-57; Peter, Ger-
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Schizophrenia is a mental disease, however, for which eugenic steriliza-
tion has been advocated on the ground of hereditary causation. Unfor-
tunately, there is no clinical definition of this condition which is univer-
sally accepted, and error in diagnosis, especially in differentiating it from
manic-depressive psychosis, occurs very commonly*—to the point where
it can safely be said that individual idiosyncrasy on the part of the psy-
chiatrist is a factor in diagnosis. No one knows its pathology despite
heroic efforts and the development of many theories, although it is only
fair to say that there is a moderate accumulation of facts concerning its
physiology.®

The foregoing is also true of the manic-depressive states. The typical
manic-depressive state presents a clear-cut syndrome, but there are many
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Method to the Study of Mental Disease in SCHIZOPHRENIA: STATISTICAL STUDIES FROM
THE Boston PsycuoraTHIC HospiraL, 1925-34 (1935) 249-57, 55-63. Sce further, Ban-
croft, Is There an Increase Amongst the Dementing Psychoses? (1941) 21 Trans., Am,
Mepico-PsycH. Ass’N 286; Elkind, Are Mental Diseases on the Increase? (1939) 13
PsycHiaT, Q. 165-72; Myerson, Errors and Problems in Psychiatry (1940) 24 MenT.
Hyec. 17-35, Are Mental Diseases on the Increase? (1939) 13 Psvcuiar. Q. 177,
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Hoskins, Physiologic Aspects of Schizophrenic Withdrawal (1940) 44 Arcu. Nrumor.
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8 An. J. Psycuiar, 901-13; Brice, The Blood Fats in Schizophrenia (1935) 81 J. NErv.
& MEeNT. Dis. 613-32; Carmichael, Rheingold and Linder, The Bromide Permeability Test
in Schizophrenia (1935) 82 J. NErv. & Ment. Dis. 125-33; Elvidge and Reed, Biopsy
Studies of Cerebral Pathologic Changes in Schizophrenia and Manic-Depressive Psy«
chosis (1938) 40 Arca. NEUROL, & PsycHiat. 227-64; Finesinger, Cohen and Thotson,
Velocity of Blood Flow in Schizophrenia (1938) 39 Arcu. NeuroL. & Psycuiat, 24-36;
Freeman, The Arm-to-Carotid Circulation Time in Normal and Schizophrenia Subjects
(1934) 8 PsycHIAT. Q. 290-99; Gamper and Kral, Experimentell-biologische Untersuch-
ungen sum Schizophrenieproblem (1933) 146 ZtscHR. F. p. Ges. NEuRroL. u. Psycuiar, 567«
98; Gellhorn, Experimental Investigations on the Influence of Hypoglycemia on the Cens
tral Nervous System and Their Significance for the Treatment of Dementic Praccor
(1938) 12 Proc. InstirutE OF MEDICINE OF CHICAGO 5, The Action of Hypoglycemia
on the Central Nervous System and the Problem of Schizodhrenia from the Physiologic
Point of View (1938) 110 J. A. M. A. 1433 and Effects of Hypoglvcemia and Anoxia on
the Central Nervous System (1938) 40 ArcH. Neuror. & Psycuiar. 125-46; Gjessing,
Beitrige sur Kenntnis der Pathophysiologie des katatonen Stupors (1932) 96 Arcit. ¥,
Psycuiat. 319-473, (1935) 104 id. 355-416, (1938) 109 id. 525-95; Gottlieb and Linder,
Body Temperatures of Persons with Schizophrenia and of Normal Subjects (1935) 33
ArcH. NeuroL. & PsycHIAT. 775-85; Himwich, Rowman. Wortis and Fazekas, Biochcmi-
cal Changes Occurring in the Cerebral Blood during the Insulin Treatment of Schizophye-
nia (1939) 89 J. Nerv. & MEeNT. Dis. 273-93; Linton, Hamelink and Hoskins, Cardiovas-
cular System in Schizophrenia Studied by the Schneider Mcthod (1934) 32 Arcu. NEUROL.
& PsycHIAT. 712-22; Looney and Freeman, Oxvgen and Carbon Dioxide Contents of Arte-
rial and Venous Blood of Schizophrenic Patients (1938) 39 Arcu. NEUroL. & Psycmiar,
276-83; Sleeper and Jellinek, 4 Comsparative Physiologic, Psychologic, and Psychiatric
Study of Polyuric and Non-polyuric Schizophrenic Patients (1936) 83 J. Nerv. & MENT.
Dis, 557-63.
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cases in which the diagnosis remains in doubt even after years of study
and observation. Both the depressive and the manic phases often seem
like accentuations of normal temperament, and it is quite certain that there
is some degree of relationship to temperamental type, although the work
of Kretschmer ¢ ascribing a relationship to a pyknic body form can at
this time be discarded as non-relevant. Little is known of its pathology
or its physiology,” and it seems definitely to occur without any specific
environmental precipitation,® just as does schizophrenia.

Here are two important groups of diseases which seem hereditary, yet
the hereditary mechanism by which they are passed from one generation
to another is unknown, and so is their essential psychopathology and
organic physiological basis. For if they are hereditary, they must have
an organic-physiologic basis, since we cannot scientifically conceive of
mind passed from generation to generation without physical structure.

What has been here stated of schizophrenia and manic-depressive psy-
chosis is also true of the groups of conditions lumped together as feeble-
mindedness. The various types of feeble-mindedness are united only by
the fact that the individuals concerned are incapable of normal learning
by reason of a postulated congenital defect in intelligence.® The mental
defectives vary in degree from the idiot, who is beneath the level of a rea-
sonably intelligent two-year-old child, to the imbecile, who rarely if ever
at all can learn to read and write, and to the moron, whose level of intelli-
gence, although it permits him to carry on some work in the world, never
evolves to a point where he is capable of handling abstract ideas. But this
classification is not in terms of cause, since it only measures degrees of
deficiency and has no relationship to causation. An individual suffering
from the Mongolian type of feeblemindedness may have the same level
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Occurrence N Twins (1937); WiLpENsKov, INveSTIGATIONS INTO THE CAUSES oF
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Mott, Heredity in Relation to Mental Discase and Mental Deficieney (19263 1 Briw. Mep.
J. 1023-26; Myerson, Nature of Feeble-Mindedness (1933) 12 Axe. J. Psvenrat 1205-25;
Myerson and Elkind, Rescarches in Fecblemindeduess (1930) 16 Bui, Mass, Derr
Mextar Dis. 108-229; Wells and Arthur, Effect of Foster-Home Placcment onn the
Intelligence Ratings of Children of Feebleminded Parents (1939) 23 Mexnt, Hye. 277-85.



622 THE YALE LAW JOURNAL [Vol. 52: 618

of intelligence as a Cretin, but cause and pathology are very different in
the two cases. Thus feeble-mindedness may arise from deficiency of the
thyroid gland (cretinism),'® difficulty in the sugar metabolism (pyruvic
acid metabolism),'* failure of the glands to develop as in Mongolian
idiocy,'? other forms of pituitary disorder,'® birth injury, encephalitis
occurring early in life,’ injury to the growing and developing brain by
reason of whooping cough,’® and so through a long list of failures or
injuries of body organs and brain. This is to say nothing of the accumu-
lated defects which are known to arise through starvation, vitamin defi-
ciency, extremely bad environmental conditions and the like.}

Many myths have been developed in the field of feeble-mindedness
which have no scientific basis whatever. No animal breeder, however
much he laid his emphasis on breeding and heredity, would think of sub-
jecting the animals with which he was concerned to the cruel, stupid and
harsh conditions which constitute the life situation of a great many peo-
ple. Yet it is precisely in the field of feeble-minded, where such condi-
tions are much in evidence, that the eugenists have laid most of their
emphasis upon the need for sterilization. Elsewhere I have criticized
adversely, perhaps harshly, the work which has built up the “royal fami-
lies” of the feeble-minded, the Nams, the Kallikaks, the Jukes, the Tribe
of Ishmael, the Virginians, the Mongrels. Without in the least denying
the important role of heredity, it can only be stated that low cultural level,
especially occurring in sequestered groups, has been called feeble-minded-
ness on very scanty and insufficient evidence—evidence which any court
of law would throw out as the worst sort of irrelevance and which science
should not even consider.

The bulk of feeble-mindedness is utterly unknown as to genesis, pathol-
ogy and disorder of physiology. I stress this because it is insufficient to
say “heredity is a cause,” since heredity is no unified set of mechanisms.
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TION AND CARE OF CHILDREN IN A Mountain County oF KENTUCKY (1922); SKEELS,
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(1938) ; Skodak, The Mental Development of Adopted Children Whose True¢ Mothers
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18. MyEersoN, THE INHERITANCE OF MENTAL Diseases (1925) 77.
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If we say diabetes is inherited, we can at least define diabetes in terms of
sugar metabolism. We can test the sugar metabolism of the ancestors
and descendants, as well as of the siblings and collaterals. The diagnosis
can be definitely and completely made. Even if we do not understand the
complete genesis of diabetes on a physiological basis, we do know that
disorder of the pancreas and very likely of the pituitary body, as well as
the cortex of the adrenal, play important roles.

When we turn to vaguely understood diseases and ascribe them to
heredity, we are at least in part explaining one unknown by another. The
science of genetics has largely been built up by animal experimentation,
and the work can at most be called brilliant and far-reaching. The estab-
lishment of Mendelian laws and the evolution of the theory of the gene
represent two great landmarks in the history of the understanding of the
mechanisms by which like begets like and by which variations appear.’®
But this work is only in its beginnings; it is changing rapidly. There is a
growing body of evidence to show that Mendelian laws explain only varia-
tions—what I have called “adjectival” attributes rather than the “nouns”
of quality.?® Thus, Mendelian laws explain the greenness and the smooth-
ness of pea pods, but they do not explain the universal occurrence of
pods, which seems to be independent of Mendelian laws.

Much work has been done in the field of physiological genetics to show
that environment at all times plays a role in the evolution and evocation
of hereditary qualities and that a drastic change of environment may call
into play what seem like opposing or at least markedly different hereditary
qualities.” Experiments of far-reaching importance have shown that
slowing up or accelerating the series of those timed evolutionary changes
by which the fertilized egg becomes an individual of a species drastically
alters the development of the individual.®® There may be, and I believe
there is, sick germplasm ** which lasts over a considerable span of genera-
tions and adversely affects generation after generation. To separate envi-
ronment from heredity is a useful dichotomy, but one which becomes per-

19. See, e.g., GoLpscEMIDT, PHYSIOL0GIcAL GENETICs (1938) ; Havrvaxne, Herepity
axp Porrrics (1938) 24-25; Jewnings, THE BrorosicaL Basis oF Huxax Natune
(1930) 124; MorcaN, THE THEORY OF THE GENE (1926); Goldschmidt, “Pragressive
Heredity” and “Auticipation” (1938) 29 J. Herep. 140-42; Muller, Artificial Trasnsniuta-
tion of the Gene (1927) 66 Sciexce 84; Patterson, X-rays and Somatic Mutations (1926)
17 J. Heren. 137-43.

20. Myerson, The Relationship of Hereditary Faclors to Mental Pyocesses (1939)
19 Pus. Ass’~x Res. Nerv. MEnT. Dis. 16-49.

21. See JEnwinGs, THE BroLocicar Basis oF Hurtan Nature (1930) 124,

22. See GorpscEMIDT, PHYSIoLogIcAL GENETICs (1938) ; Rroie, TrE CoNnTroL or
Herenity (1928) 62-71; Goldschmidt, “Progressive Heredity” and “Auticigation” (1938)
29 J. Hzrep, 140-142.

23. See Forer, ApsTINENZ ODER MAESSIGREIT (1910) and EucENIcAL STERILIZATION
(1936) 75-78.
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nicious when it becomes viewed as an absolute fact rather than as an
abstraction of the human mind.

It is interesting to note that certain groups of people tend to become
strict hereditarians and thus to view failure in life and the occurrence of
disease as evidence of congenital inferiority. Conservative groups, as a
rule, take this point of view. On the whole, these people are well satisfied
with the status quo. They do not like the idea that their success and the
failure of others may be accidental and environmental. The arrogant
and the proud tend to be hereditarians and to neglect the environment
entirely. Thus a leading feature of Nazi ideology is the importance of
blood, and all the studies which emanate from Germany have emphasized
racial superiority, stock superiority and eugenics.** They have not hesi-
tated to sterilize, and to destroy those whom they regard as inferior
in race and of inferior germplasm and constitution.?® The biologists
as a group, although with notable exceptions,* have also tended to empha-
size the germplasm, largely because their experiments are carried out
isolated as far as possible from the environment. They deal with animals
of simple type and have mainly concerned themselves with the inheritance
of simple qualities of bodily type rather than with the complex human
attributes and that complexity of complexities—the human mind. Finally,
those who have been impressed by the hopelessness of much of the thera~
peutics of psychiatry, who have been appalled by the rising cost of caring
for the mentally sick, the epileptic, the feeble-minded and the criminals,
have sought the impatient reform and have advocated sterilization more
from despair than from real understanding.

If we turn to those who oppose eugenics,?” we find here, too, a curious
conglomeration of bed-fellows. The Roman Catholic Church has laid
down in the Encyclical of Pope Pius XI ?8 the basic proposition that steri-
lization is a mutilation which is not a punishment for crime and, conse-
quently, an invasion of the sacred rights of man. Thus, a theologic
concept is made the basis of opposition to what is essentially a biologic
social reform.?® On the other hand, the Bolshevik ideology, which in so

24. See, for example, LENZ, MENSCHLICHE ERBLICHKEITSLEHRE UND RASSENHYGIENE
(1932) ; MAvYER, GESETZLICHE UNFRUCHTBARMACHUNG GEISTESKRANKER (1927) ; Rupin,
STUDIEN UEBER VERERBUNG UND ENTSTEHUNG GEISTIGER STOERUNGEN (1916).

25. Curiously enough, this ideology favors war which is by far the greatest cacogenic
factor in the world, since the best are sent out to be destroyed.

26. As JeEnwNInNGs, THE BiorLocicaL Basis oF HuMaN Nature (1930) and Morean,
Tue TrEORY OF THE GENE (1926).

27. See MAYER, loc. cit. supra note 24.

28. Pius XI, RECONSTRUCTING THE SocrAL ORrper, Four Grear Ewncycricars 95-97,

29. This point of view may be linked up with the attitude of the Church towards
birth control, namely, there must be no interference with procreation. It is curious that
the Church, which insists on celibacy in its ministers and officers, is the most ardent advo-
cate of unrestricted population increase.
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many respects is an anathema to the Catholic Church and which at least in
its earlier development was completely opposed to religion, is also an enemy
of eugenic sterilization and stresses environment.®® It is in general dis-
tasteful to Bolshevik science to attribute mental development and mental
disease to heredity, and many enthusiastic Bolshevists have stated that
by reforming society along the lines of Communism the mental diseases
will and do diminish and disappear. And social reformers of the liberal
type, those who are appalled by injustice and seek freedom for the indi-
vidual, also tend to emphasize environment and to deny the importance
of heredity as a factor in the genesis of the mental diseases, crime and
social maladaptation. It is not an accident that students of history like
Buckle,® who ascribe the evolution of peoples to environmental forees,
and social philosophers like Hobhouse,** studying the evolution of morals,
question, and quite cogently, the kind of proof on which eugenics rests.

The history of eugenic laws in the United States clearly demonstrates
that unless there is a favorable public opinion, a new law which operates
against the opinions of strong and established groups of people accom-
plishes little. About thirty states have passed eugenic laws of cne type
or another.®® For practical purposes these laws can be divided into two
main groups: (1) Those mentally sick, feeble-minded, epileptic and erim-
inalistic individuals likely to reproduce socially inadequate and malad-
justed persons are to be sterlized by mandate and without any necessary
consent on the part of themselves or those responsible for them; and
(2) those laws which make such consent a necessary condition of steriliza-
tion. In most of the states, however, the number of sterilizations, com-
pared to the number of those defined as liable to transmit adverse mental
and social qualities to their descendants, is almost ridiculously small.

For example, in Connecticut a compulsory law was passed in 1909 and
amended in 1919. Up to 1935, 391 operations had been performed (19
males and 372 females), an average of 15 sterilizations a year, which cer-
tainly does not indicate that the compulsion is utilized in any substan-
tial degree. In Idaho, a non-compulsory law was passed in 1925,
and up to January, 1935, 14 operations had been performed, indicating
that the law is practically a dead letter. Michigan passed a compulsory
law in 1923, which also provides for sterilization with consent. Until

30. This is in line with the general principle of economic determinism as fundamen-
tal in shaping the mind as well as the destinies of mankind.

31. Buckig, History oF CrviLization v Encrann (1857-61).

32. Hoe=ousk, Morars 1x Evorution (1906).

33. For further data, see COMMITTEE OF THE AMERICAN NEURCLOGICAL ASSOCIATION
FOR THE INVESTIGATION OF EUGENICAL StERILIZATION, EUGENICAL STERILIZATION (1936)
c. II; Huaax BerrerMENT FounpaTtioN, CorLecTep PAPErs oN EvGENIC STEmLizATION
1N CavtFornia (1930) ; Arnold, .4 Brief Review of the First Thousand Paticnts Eugeri-
cally Sterilized at the State Colony for Epilcpties and Fecble-Minded (1938) 43 Prac.
Axi, Ass’w Mext. DEF. 56-63.



626 THE YALE LAW JOURNAL [Vol. 52: 618

January, 1935, 1,239 operations had been performed (307 males and 932
females), an average of slightly over 100 a year in a populous state. A
law was passed in Nebraska in 1929, which is compulsory for feeble-
minded before leaving institutions and non-compulsory for the insane
before discharge or parole from a state hospital. Up to January, 1935,
276 sterilizations (112 males and 164 females), or about 46 a year had
been performed. In 1931, a compulsory law was passed in Oklahoma, and
by January, 1935, 8 operations had been performed. And in Washington,
a voluntary law was passed in 1921, but in 14 years only 30 opera-
tions had been performed. If sterilization laws of any type are to be
passed, even though the scientific proof is incontestible, it is clear that
public education is essential as a preliminary to adequate enforcement.

Certain myths must be dispelled in order to view the problem realisti-
cally. One argument made for widespread sterilization is that the num-
ber of insane is increasing by leaps and bounds and, therefore, the race is
threatened in a serious way by the propagation of the unfit.** It is truc
that the admission rate to hospitals for mental disease has gone up enor-
mously within the past few generations.?® But a growing public conscious-
ness that mental disease is treatable has been almost solely responsible for
this increase. If we take two American states, Massachusetts and New
York,?® as representative of communities with well-established hospitals
and with a reasonably good understanding of mental disease, we find that
in these two states the commitment rate has changed but little during the
past twenty years. Moreover, this is true of England, Wales and New
Zealand.®”

34. See, for example, DARWIN, THE DESCENT OF MAN AND SELECTION IN RELATION
to SEx (1882) 133-34; HumaNn BETTERMENT FOUNDATION, loc. cit. supra note 33;
LavcrLiN, EucenicAL SteriLizaTioN (1926) and THE LEGAL STATUS oF EUGENICAL
SteriLIZATION (1929) ; MALTHUS, AN Essay oN THE PrixcieLe oF Poruration (1803);
1 SeENCER, THE PrincieLES oF EtrIcs (1892) 548; Farrar, Social Aspects of Mental De-
ficiency (1926) 16 Can. M. A. J. 1233-38; Herd, Sterilization. of the Mentally Defective
(1933) 2 Lancer 783-86; Landman, The Human Sterilization Movement (1933) 24 J.
Crir. Law & Criminorocy 400-08; Watkins, Selective Sterilization (1932) 16 Burt.
Mass. Dep’t MenT. D1s. 59-68.

35. See Davyron, New Facts o MENTAL DisorbErs (1940) ; LANDIS, CARNEY AND
PaGeE, MAGNITUDE OF THE ProBLEM OF MENTAL Disease (1939) 149-55, MeNTAL Pa-
TIENTS IN STATE Hosritars 1926 anp 1927 (1930) and Patients 1N HosPITALS FOR
MeNTAL Diseask, 1935 (1937) ; Dorn, Incidence and Future Expeclancy of Mental Dis-
ease (1938) 53 Pus. Hearta Rep. 1991; Elkind, drve Mental Discases on the Increase?
(1939) 13 PsvcmIiat. Q. 165-72; Pollock and Malzberg, Trends in Mental Diseasc
(1937) 21 Menrt. HyG. 456; Wile, The Threat of Mental Discase (1940) 92 J. Nerv.
& MEnT. Dis. 323-42; Winston, The Assumed Increase of Mental Disease (1935) 40 Axt.
J. Socior. 427-39.
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TIGATION OF EUGENICAL STERILIZATION, EUGENICAL STERiLIZATION (1936) 27 ef seq.

37. See Winston, loc. cit. supra note 35.
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There are cogent reasons why mental disease would not be expected to
increase in the more enlightened communities of the United States and
Europe. In the first place, the marriage rate tends to be low in most of
the important and transmissible mental diseases.® This is easily under-
standable since marriage acts as a barrier to the unsuccessful, the unat-
tractive, the odd and the peculiar, and those who create unfavorable
reactions. Moreover, in many of the mentally sick, there is a lessened
sexual drive. The divorce rate ® is higher, too, as life with a person of
unstable temperament and on the road to a mental disease is very difficult
and often unbearable. The death rate is also greater,® for the conditions
of life tend to be worse for the mentally sick than for the mentally well,
the general health suffers with most mental diseases, and there is a general
biologic defect. And finally, the birth rate of the mentally sick is low,
contrary to the usual opinion.®* This is in part a resultant of the lower
marriage rate and the greater death rate, but is to some extent indepen-
dent of it.

In the case of the feeble-minded the above holds true, even though it
runs quite completely counter to the unscientific studies represented by
the Nams, the Kallikaks or the Jukes. The British Report of the Depart-
mental Committee on Sterilization ** flatly declares that the prolificity of
the feeble-minded is a myth, and a paper by Walter E. Fernald ** shows

38. Discussed in COMMITTEE OF THE AMERICAN NEUROLOGICAL ASSOCIATION FOR THE
InvesTiGATION OF EUGENICAL StERILIZATION, EUGENICcAL StEmiLizartior (1936) ; Mven-
soN, Tae INEERITANCE OF MENTAL Diseases (1923) 109 ef seq.; Porock axp Fun-
BUSH, COMPARATIVE STATISTICS OF STaTE HosriTaLs ror Mentar Diseases (1922);
Dayton, Marriage and Mental Disease (1936) 215 New Exc. J. Mep. 153-35; Malzberg,
Marriage Rates Among Patients with Mental Discase (1938) 22 Mext. Hye. 634, Pope-
noe, Eugenic Sterilization. (1928) 1 J. SociaL Hye. 27.

39. See Popenoce, Social and Economic Status of the Sterilized Fecbleminded (1923)
12 J. AprLiEp PsvcroL. 304-16.

40. For extended discussion, see Dayton, MortALiTy 1N MeEntaAL DEFICIENCY OVER A
Fourteexn Year Periop (1931) ; ConMITTEE OF THE AMERICAN NEUROLGGICAL ASSOCIA-
TION FOR THE INVESTIGATION OF EUGENICAL STERWLIZATION, EUGENICAL STERILIZATION
(1936) 75-78, MEnTAL PaTiENTs 1N StaTE Hosprrars (1931) and MortaLrry oF Pa-
TIENTS IN Hospirars For MENTAL Diseases (1928) ; Ruprw, Stuniex VEDER VERERBUNG
UXD ENTSTEHUNG GEISTIGER STOERUNGEN (1916) 45; Dayton, Deering, Hilferty, Maher
and Dolan, Mortality and Expectation of Life in Mental Deficiency in Massachuselts
(1932) 206 New Exc. J. Mep. 555-70, 616-31.

41. See Davron, New Facrs on MenTAL Disorpers (1940) ; Porrocx anp Fun-
eUsH, CoMPARATIVE StaTISTICS OF STATE HospiTALs For MEeNnTAL Diseases (1922);
REPORT OF THE DEPARTMENTAL COMMITTEE ON STERILIZATION (1934) ; Myerson and El-
kind, Rescarch in Feeble-Mindedness (1930) 14 Burr. Mass. Depr. MeuntaL Dis. 108-
229; Essen-Moller, Ucber die Fortpflansung won Geisteshranken (1936) 30 Arcu. w
RasseN-U. GESELLSCHAFTSBIOL, 432-36; Popence, Fecundity of the Insance (1928) 19 J.
Heren. 80.

42. REPORT OF THE DEPARTMENTAL COMMITTEE ON StERILIZATION (1934).

43. Ferwarp, AFTER-CARE STUDY OF THE PATIENTS DISCHARGED FRort \WAVERLEY
FoR A Pertop oF TwenTy-Five Years, Uncrapep (1919). Sce also Myznsox, op. cit.
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that in the case of the discharged and known feeble-minded from an insti-
tution in Massachusetts, there was a low marriage rate and a very low
birth rate. What is mistaken for the high birth rate of the feeble-minded
is the high birth rate of low cultural level. Statistics collected by Elkind
and the author,* as well as by Popenoe,*® indicate that the feeble-minded
tend to come from families representative of the community as a whole,
and that there is not an unbalanced or disproportionate birth rate. Day-
ton’s statistics *® indicate very clearly that the death rate amongst the
feeble-minded is proportional to the degree of feeble-minded and is greater
than that of the normal population.

It seems safe to say that these statistics disclose the factors which
operate against any considerable increase of the mental diseases and of
feeble-mindedness. It is also true that we have become much more con-
scious of these conditions. A defective individual might adjust to a sim-
ple pastoral life but not be competent to meet the stresses of a civilization
which demands the ability to carry on relatively complex mental pro-
cesses. A feeble-minded shepherd would not be particularly noticed, but a
moron trying to operate machinery would show his defectiveness very
quickly.

These problems have been considered in a report of the committee of
the American Neurological Association for the Investigation of Eugeni-
cal Sterilization,*” of which committee the author was chairman. Based on
a review of the world’s literature, and with especial consideration of the
fine studies of those touchstones of modern genetics, the monozygotic (or
identical) twins,*® this committee reached the following conclusions :

44. Myerson and Elkind, Researches in Fecblemindedness (1930) 16 ButL, Mass.
Depr. MENTAL Diseases 108-229.
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(1931) ; Dayton, Doering, Hilferty, Maher and Dolan, loc. cit. supra note 40; Dayton,
Influence of Sise of Family upon the Characteristics of the Mentally Deficient (1935)
91 Ax. J. Psycuiar, 799-832,

47. COMMITTEE OF THE AMERICAN NEUROLOGICAL ASSOCIATION FOR THE INVESTIOA-
TION OF EUGENICAL STERILIZATION, EUGENICAL StERILIZATION (1936).

48. Significant here are NEwMAN, FREEMAN AND HoLzINGER, Twins: A Stupy oy
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ter, Ten Years of Research on Twins (1940) 39 Yearpk. Nar. Soc. Stup. Epuc. 235-55;
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First, schizophrenia #° and manic-depressive psychosis *® have an in-
herited basis although this is not the entire story, for there is very likely
an environmental root or factor of some kind which at present is entirely
unknown.

Second, the bulk of feeble-mindedness rests on an hereditary basis of
some type. There is an inheritance to intelligence although not of the
“like begets like” variety, since despite the fact that there are families
of feeble-minded, the bulk of the feeble-minded comes from families which
are representative of the total community in social standing, achievement
and general intelligence. This is certainly true of the cases one sees in
private practice where sporadic feeble-mindedness frequently appears
among groups of the highly intelligent and where relative fecble-minded-
ness—in the sense that an individual develops above the level of the ac-
cepted standard for the feeble-minded but is deficient in intelligence com-
pared to the group with whom he has lived—represents by far the greatest
part of feeble-mindedness. Nevertheless, no serious worker in the field of

pressive Syndromes with Special Reference to theiy Occurrence tn Twins (1935) 91 Axe.
J. PsycaiaT. 725-61; Rosanoff, Handy and Rosanoff, Etiology of Epilcpsy «with Speetal
Reference to its Occurrence in Twins (1934) 31 ArcrE. NevroL. & Psvcrmiat. 1165,
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Reproduction and Eugenic Procedure tn the Ficld of Schizaphrenia (1933) 23 Eveex.
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AMexTtarLy Diseasep (1935) ; Kraeperin, MaNIc-DepRESSIVE Insanity anp Pananoia
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feeble-mindedness doubts that a great deal of mental deficiency, if not the
most of it, is congenital and probably hereditary in origin.®*

Third, there is some constitutional etiologic basis for epilepsy,*™ but
it is not proven to be of hereditary origin."® Recent work has tended to
show that there may be more of an hereditary basis than was assumed to
be the case, particularly the study of the brain waves by a notable Boston
group of workers—Lennox, Gibbs and Gibbs.** I do not believe, however,
that the study of brain waves has reached the precision and reliability
which these workers assume it has. Nor do I agree that the kind of
brain wave they describe is limited to epilepsy, so that their studies show-
ing abnormal brain waves in the parents, collaterals and siblings of epi-
leptics as proof of the hereditary basis of epilepsy are perhaps not as well
founded as might be believed the case at first glance.”® Epilepsy, or, more
precisely, the convulsive states, appears to be producible in all forms of
life beyond the most primitive, can be brought about in any human being

51. See, e.g., DAyTON, NEW FAcTs oN MENTAL Disorbers (1940) ; GoopArp, FrEBLE-
MINDEDNESS, ITs CAuse anD CoNSEQUENCES (1923); HEerp, INHERITANCE OF MENTAL
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Problem (1931) 11 Axt. J. PsycHIAT. 1-8, Feeblemindedness Today, A Review of Some
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Mentally Defective (1933) 2 Lawcer 783-86; McNeil, Heredity a Minor Factor in Mental
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52, COMMITTEE OF THE AMERICAN NEUROLOGICAL ASSOCIATION FOR THE INVESTIGA~
TION OF EUGENICAL STERILIZATION, EUGENICAL STERILIZATION (1936) 136-44.
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by drugs, electricity, and brain damage, and thus differs radically from
schizophrenia and manic-depressive psychosis. The most that as yet can
.be said as to its relationship to heredity is that some individuals and fa-
milial groups are more liable to it.

Fourth, crime, one of the conditions which ardent eugenists expect to
be reduced by sterilization ®® is generally non-hereditary in nature.
There are too many social variables in crime for it to be accepted as an
essentially biologic condition. Tt may well be that some criminals are ab-
normal variants, but this is surely not true of all of them. The studies
which have purported to prove that crime is hereditary have, on the whole,
been too precariously based on the shape of ear lobes, height, weight or
head-form to have reached a place worthy of the name scientific at this
time. There are individuals who lack social feeling, who are crass and
crude egotists, who find conformity difficult, but such individuals are
found at the top of the social ladder and among the successful as well as
at its bottom and among those who repose in jails.

The committee, taking into account the social structure of our times,
the prejudices and taboos which reign, and the welter of opinion, con-
cluded that certain of the mental diseases rest on a constitutional and
an hereditary basis, and that a program of eugenic sterilization is indi-
cated and desirable. These diseases, excluding from consideration at this
point the very rare neurologic disorders,”® are schizophrenia, manic-de-
pressive psychosis, most of the forms of feeble-mindedness, and possibly
epilepsy. We advocate, therefore, the passage of voluntary laws to apply
to certified cases of these diseases within private or public hospitals or
cared for in the community.

The most important conclusion is that neither the psychiatrist nor the
eugenist can afford to be dogmatic in his opinion. \What is needed most
of all is an organized research, preferably by some governmental agency
such as the United States Public Health Service. This research could co-
ordinate long-time studies on the epidemiology, psychology, physiology,

56. For exposition of this thesis see Human BerrerMment Founreation, CoLLEcTeD
Papers ox Eucenic SterLizaTiON IN CavtFornia (1930) : Maver, Geserzricne Un-
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chemistry and physics of the patients who form the subject matter of
psychiatry. Groups of specially trained men could be set free from eco-
nomic pressure to devote their lives to such researches. Moreover, an in-
stitute organized for a continuing program of at least one hundred years
should be established for the study of human heredity. One man’s life-
time is not long enough, because he lives only as long as his subjects, and
his working career is rarely more than forty years. Several generations
of people must be intimately known and their lives scientifically recorded
before we can know much of human heredity. The workers in this insti-
tute should include not only scientists in each field which is pertinently
involved, but also the best of statisticians and high-grade field workers
capable of social investigation of an objective type.

It must be emphasized that one of the cardinal assumptions of the rabid
eugenists,”® namely, that there is a fundamental antagonism between
eugenics, or being well-born, and euthenics, or social betterment, is not in
its generality true. There are social ameliorations and euthenic measures
which probably are not of value to the race and are even harmful. Thus,
nursing along a defectively constituted child so that he reaches maturity,
can marry and procreate, certainly seems non-eugenic, even cacogenic.
Furthermore, whatever steps are taken for the cure of schizophrenia, for
example, should be associated with eugenic measures, and if methods are
finally discovered for its cure, it may be of great importance to establish
sterilization as a condition of treatment. In its broader scope, however,
euthenics makes the race better rather than worse. Epidemics, malnutrition,
and the serious adverse conditions under which many of the people of the
world live very definitely injure otherwise sound persons, and prevent the
full development of hereditary potentiality. Accident, disease, social pri-
vation and cacoethenic influences are also cacogenic measures in that
they injure germplasm. There is no reason to believe that the germplasm,
as well as the rest of the egg and the seed, may not be injured by the
same illness that affects the heart, the lungs, or the brain of the individual.
The program of euthenics may, therefore, be considered a part of eugenic
betterment; and legislation which provides the best of food and housing,
sunshine, reasonable hours of employment and adequate compensation,
social insurance of necessary kinds, and good medical care, although it
may be defined as euthenic, is also eugenics of a positive type.

It is time medical biology and law made some kind of a formal alliance,
with a division of labor and a unified purpose for the social good. Science,
as one of the partners, should gather the information by scientific tech-
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niques, analyze its experiences and experiments according to statistical
methods, and so reach proven conclusions. The job of putting the indi-
cated program of social reformation into activity belongs to the law. Hav-
ing assured itself that the propositions evolved by science are solidly estab-
lished and accepted, it faces the task of manipulating a prejudiced society
into line. Whatever laws are passed must be capable of being en-
forced, for however good scientific theory and postulates may be, there
are social principles of conduct, taboos, unreasonable attitudes and non-
rational traditions which must be taken into account. Moreover, the
constitutional rights of the individual must be protected,”® even though to
do so seems to retard reform. The law or, more personally, the legislators,
the executive and legal directors of society have the duty to be equitable
and practical at one and the same time in such a matter as eugenic sterili-
zation.

60. For a discussion of the constitutional problems raised by sterilization legislaticn,
see Cook, Eugenics or Euthenics (1943) 37 Irr. L. Rev. 287; Note (1942) 51 Yaie
L. J. 1350.



