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Relaxing the Burden of Proof in Medical Malpractice Case

Hirotoshi ISHIKAWA

Plaintiffs have the onus of proving of negligence and all matters relevant
to causation.

And the plaintiff must provide sufficient proof to convince the trier of fact
of the truth of the facts at issue on the particular occasion. The required
degree of belief is often expressed in term of a virtual certainty, or at least
a very high probability.

In medical malpractice cases it may be difficult to prove negligence and
causation for the plaintiff, because of lack of medical knowledge and so-called
‘conspiracy of silence’. So there are many relaxing approaches to less the
burden of proof in civil procedure.

This article shows how the Supreme Court in Japan relax that burden of
proof of causation, on issue of A-a number of possible cause, B-uncertainty
of medical care, C-nonfeasance or negligent misdiagnosis.
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