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Article 4 Applicable law in the absence of choice

1. To the extent that the law applicable to the contract has not been
chosen in accordance with Article 3 and without prejudice to Articles 5
to 8, the law governing the contract shall be determined as follows:
(a) a contract for the sale of goods shall be governed by the law of the
country where the seller has his habitual residence;

(b) a contract for the provision of services shall be governed by the law
of the country where the service provider has his habitual residence;
(c) a contract relating to a right in rem in immovable property or to a
tenancy of immovable property shall be governed by the law of the
country where the property is situated;

(e) a franchise contract shall be governed by the law of the country
where the franchisee has his habitual residence;

(f) a distribution contract shall be governed by the law of the country
where the distributor has his habitual residence;

2. Where the contract is not covered by paragraph 1 or where the
elements of the contract would be covered by more than one of points
(a) to (h) of paragraph 1, the contract shall be governed by the law of
the country where the party required to effect the characteristic
performance of the contract has his habitualresidence.

3. Where it is clear from all the circumstances of the case that the
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contract is manifestly more closely connected with a country other than
that indicated in paragraphs 1 or 2, the law of that other country shall
apply.

4. Where the law applicable cannot be determined pursuant to
paragraphs 1 or 2, the contract shall be governed by the law of the

country with which it is most closely connected.
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(30) Richard Plender and Michael Wilderspin, The European Private Inter-
national Law of Obligations, (Sweet & Maxwell, 3rd ed., 2009), pp. 176-177.
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(37) Proposal for a Regulation of the European Parliament and the Council on
the law applicable to contractual obligation (Rome I), COM (2005) 650 final.
B, TOBHAERETIE, 77 F ¥ A Aok [75 0 F v A
Az NOFEE AT 2EO%] (Fit%45 13H @) 5) &, Bot
JEEFZOWTIE [HFEIEOFEN 26T 2E0 3] (R E R S IE
(h)75) PR E T HIR—ED L SN TV,

(38) w—~ IHANRE 4 & 1 H (D) 5O PEBREIZOWTE, I - /g
HE(1D) 821 HE SR SNz,

(39) See de Miguel Asensio, supra note 5, pp. 208-209; Yuko Nishitani,
“Contracts Concerning Intellectual Property Rights”, in Franco Ferrari and
Stefan Leible eds., Rome I Regulation: The Law Applicable to Contractual
Obligations in Europe (Sellier European Law Publishers, 2009), pp. 62-64.
ol - AT (28) 11H,

(40) Council Regulation (EC) No 44/20010f 22 December 2000 on jurisdiction
and the recognition and enforcement of judgments in civil and commercial
matters. OJ L 12, 16.1.2001, p. 1. Regulation as last amended by Regulation
(EC) No 1791/2006 (O] L 363, 20.12.2006, p. 1). %3, 201541 H10H
75, Regulation (EU) No 1215/2012 of the European Parliament and of the
Council of 12 December 2012 on jurisdiction and the recognition and
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AT, Faleo Privatstiftung and Thomas Rabitsch v Gisela Weller-
Lindhorst F14 (LU, Falco $F) “C HNIH FEME D BRAT B D322 DART
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enforcement of judgments in civil and commercial matters (recast) o3 A%
Bi s 5 (O] L 351, 20.12.2012, p.1)s %3, ZOHHNE, Regulation
(EU) No 542/2014 of the European Parliament and of the Council of 15 May
2014 amending Regulation (EU) No 1215/2012 as regards the rules to be
applied with respect to the Unified Patent Court and the Benelux Court of
Justice (OJ L 163, 29.5.2014, p.1) T, #—HFaFEHpr L R AL 7 AH]
O WTHH SN EHEPBIEE LTS

(41) European Court of Justice, 23 April 2009 - Falco Privaistiftung and
Thomas Rabitsch v Gisela Weller-Lindhorst, Case C-533/07 (to be reported;
see, http://curia.europa.eu/jcms/jcms/j_6/).

(42) Ibid., para. 44.
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)
5ZEMD, INHOBIEINE) 2 L1225 (HIS1T5R).

=

(43) Ibid., para. 29.

(44) Ibid., para. 30.

(45) Ibid., para. 31.

(46) See de Miguel Asensio, supra note 33, p. 324.

(47) WFHAITIEZ, B—-~F& 45 1HRE, Thbb, YO58
I OMDER G2 FEEFTRETH 1, D OoENAMBOE & X 0 B2 R
EHTHEEE, RO EOESIIEBII I LMD E O % T
LIENTEL| ETHHEE, MRS heroi, 20720, MM E
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ENBZ LI D EMENS (Nishitani, supra note 39, p. 65)

(48) BIZIE, FFBOUGAHT OBER IS KD CHEMRE SN on —~ T HHIEE
K45 2WIIOWT, AMEFHICHL TTO2OEEN L Sz v g
DFPIE R ST (see, Proposal for Regulation of the European
Parliament and the Council on the law applicable to contractual obligations
(Rome I), COM (2005) 650 final, pp. 5-6) o

(49)  Schnitzer DFFHWFAT OHFHIZOWTIE, FHEE [Z2 oM
P IS BT B IR R L JEATIL 7 T Y ARV F =] - R
iz ) BOKIES48% 1 5251-255H, R/ [EIEZK o ek
EEC 239 522 L ¢ G E532% 1 71823 H T, BEIZE:
MICHA SN TR0, ZHE5 22 I,

(50) Hans Ulrich Jessurun d’Oliverira, “‘Characteristic Obligation’ in the Draft
EEC Obligation Convention”, the American Journal of Comparative Law vol.
25 (1977), pp. 304-305; Kurt Lipstein, “Characteristic Performance: A New
Concept in the Conflict of Laws in Matters of Contract for the EEC”,
Northwestern Journal of International Law & Business vol. 3 issue 2 (1981) fall,
p. 405 et seq; Lawrence Collins and others, Dicey, Morris & Collins on the
Conflict of Laws, (Sweet & Maxwell, 14th ed., 2006), pp. 1583-1585.

(51) Jessurun d’Oliverira, supra note 50, pp. 304-305; Lipstein, supra note 50,
p. 405 et seq; Dicey, Morris & Collins, supra note 50, pp. 1583-1585.
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Giuliano-Lagarde #5512 & % &, BFEEA & 1E, LD L9 REORF
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LA, F70, BEOGGHORAR, AN L, Zhh—#E
Wt 5 HAN - EHIEN S LU 5 b0 THD LT by 2 LT,

(52) Dicey, Morris & Collins, supra note 50, p. 1583.

(53) Ibid., p. 1584.

(54) 1 A21E, Dicey, Morris & Collins 1&, T —~<5f & —fICAE SN
Giuliano-Lagarde &5 &3, U — <& OMPRICO SO %4 L,
7, HEHOHELE—IFEUT s 20—~ T HHIOHEICELTY,
BWHIOWA 2 A Ll 2 CTh A9 LT3 (Dicey, Morris & Collins,
supra note 29, pp. 1779 and 1783) . See also, Michael Bogdan, Concise
Introduction to EU Private International Law, (Europa Law Publishing, 2nd ed.,
2012), p. 128; Plender & Wilderspin, supra note 30, p. 188. ZLZx} L C,
Fawcett & Torremans (&, T —<4ef) & 0 —~ I HHITEZ 5 MR
DOWMEPHEHSNTBY, HIMEZHICHLTEETH S Lk
(Fawcett & Torremans, supra note 5, p. 763), ZAIZEA L Tl, koA
w3 (3) (1) 2RIV,

(55) Report on the Convention on the law applicable to contractual obligations
by Mario Giuliano, Professor, University of Milan, and Paul Lagarde,
Professor, University of Paris I, Official Journal of the European Communities
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(58

)
T2 L EbNTVE, BEDT ALV AZHIZO VT, BEHED

C 282, October 31, 1980, p. 20.

(56) Ibid. FRINIZDOWTIE, BASED], WIET, a6k 2246
BOWEHLEIZE T 2 580120 Todd (W) BRKEF475 15 (F
JNAET) (199745 4 H) 133E b B S v,

(57) Green Paper on the conversion of the Rome Convention of 1980 on the
law applicable to contractual obligations into a Community instrument and its
modernization, COM (2002) 654 final, p. 11.

(58) Fawcett & Torremans, supra note 5, p. 765; Thomas Petz, “Intellectual
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Property and Private International Law: situation in Austria”, in Toshiyuki
Kono ed., Intellectual Property and Private International Law (Hart Publish,
2012), p. 233; Peter Mankowski, “Contracts Relating to Intellectual or Indus-
trial Property Rights under the Rome I Regulation”, in Stefan Leible and
Ansgar Ohly eds., Intellectual Property and Private International law (Mohr
Siebeck, 2009), p. 52; European Max Planck Group on Conflict of Laws in
Intellectual Property (CLIP), Conflict of Laws in Intellectual Property: The
CLIP Principles and Commentary, (Oxford University Press, 2013), p. 274
[Axel Metzger]. 7 d5, WPa#ds O BRI 8 S22 HA RS T 5104725 C,
MM EEMED RIS % T EHER AT ] 1258 L T2 (W - §iigvE
(4)208F),

(59) De Miguel Asensio, supra note 5, p. 210. 735, FRPZdE b @HIE 8
S WA MBS 5124725 T, HMMEEDOERZZN % [FIH - SR
WAL TWD (R - §id87E(4)209H) o

(60) De Miguel Asensio, supra note 33, p. 325.

(61) Ibid. See also, Fawcett & Torremans, supra note 5, p. 765.

(62) Nishitani, supra note 39, p. 65.
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(63) Ibid., pp. 67-70; De Miguel Asensio, supra note 5, pp. 210-214; de
Miguel Asensio, supra note 33, pp. 325-328.

(64) Nishitani, supra note 39, pp. 67-68. B, WHEDHIZOWVWTIL, de
Miguel Asensio &, [A#ED Z & 2k~ Tw% (de Miguel Asensio, supra
note 33, pp. 326-327) .
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(65) De Miguel Asensio, supra note 5, p. 212.
(66) Nishitani, supra note 39, p. 69.
(67) Mankowski, supra note 58, p. 78.
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(68)  Ibid.
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(1) FeBtatt oM
0 —~ T BHIOFBIR T OBE&IE, BRI~z BY), 1—<&HO
P OB L ISR T 2 005, RELRHRTHLLEEZ LI, 2
2%} LT, Fawcett & Torremans (&, W —~ 48O OMA &,
10—~ I BHIOFBARE T OB RIIHET 5 L RS 5, $74bb, o—
NEMIIFEEI E BT, TOFEM D012, —D DRI
(a single characteristic performance) Z#l&T A L2 ADL E V) DIC
L, o—~ IHAITIE, ﬂﬁ]ﬁ@ 2% BT, [#D3% (the contract) |
DI 2 BlEd % c‘:ifTi’\‘%o COEHICERTHHEBIIONT, F
3, ERRR AR R () I RICER S N ERITIE R <,
T7o, COTERNIMNA B 5 A TORKEEN, TOTIER,
FEIELICER, ZHETHLI LD, ZLDIIh, FFBINETYE 4
PR R 2T, FHFERICER SRR S RwE UL, R

(83) Mankowski, supra note 58, p. b4.
(84) Fawcett & Torremans, supra note 5, pp. 762-763.
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BB E I, IHERTHECH S LiRA L) 7, SRR -
B A BT 2 b5 77— I, T T4 % 1 SR S
WTD L h, FHHNS 42 S, (205 OB &k
F2b0ThD L EET S, TLT, BEMMGNE, RROEKE 42
(key), .07 (central) &AW IO CTEEZL (vital) ({7 & FES
BB TEDTHAILL, COFECLDE, 2015 REIR
D kNS B oib LABGH, Bk, 2o o0l
(12 ol bR B BARMT L3 C) Lok b, kT ARIE, 2%
BT b OTRIUSA B AV, FVHAD L, ZORMIERE %
BHTHS L) BLEIC, HHBOEREL, $7, TOWEHAT
HHDTOLHLIEND, fEROL A, fi D% FN L FEDZEY
R S5 T L X AT UE, R L ) BT 5 T < B ik

(88)
b0

(i) 1R 2 —HOREHET A I LR TE LWL W)

Fawcett & Torremans (&, FHHAFAN O E L ED X 9 ICHEF L 72 1
T, 3, ANMEEISHIIEESNS L) 3, bbb, ETA
DT ) MEFIBEEDF K (consideration) & LT, —HE&HL$5 &) 2y
IZ2WT, ZOMOILGIEMF DT LEMN S 5 2 & 28 L 72 R T,
ST 5 7| BRI T B LN By JIT, T4 £ RIS
T, 7zofz—HRY O[S 2 FIHEFRE T, —RaiSE O T

(85) Ibid., p. 762.
(86) Ibid., p. 763.
(87) Ibid.
(88)  Ibid.
(89) Ibid., p. 765.
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HoHEVHIYE, ZoGEY, ROV LT 5 L LT, FIHH
B LB S I3 2THA ) EF 50 bk b, MMM
BEET A 2L, —HEEV) IVEL LS, B4V LT 11285
SALEBHRR G SNBE 2 LIE, L THiZZ E T3, 1EF, Th
MBI A X AZRKDOFEARTLTH % L Fawcett & Torremans Ci?ﬂi%l o
Dk B OY e, HEATET A &> Y SRR b 3] 52
TWhHTHhHI)L, T2, ZDEHIBRHE) ¥ 7 THEHELED) X7 %
ZFANTVE, 2O LX) BRI, BIzE, Bk JHf6, 91422 A
Zsz T 72l (licensed article) OWHIBEDIZT TN L, THH DI
BT, HEFOFIHIZ, #modbbLIArTEHLA, SHEOLHLLY D
HETH), Pl d, HAOTEEL TN EBELF L b WE
BThb, ZOLI)RIKNIZBNT, 72o/—2DFHIRMN BT %
ZEIETE RV 1 }:i‘%i L7245 T, Fawcett & Torremans (%, %I
WM REME LB 5 5 i & LA 2 2R EBRILISHC D W TR, 720 72 —D D
W2 BlaT AP TERVwEL, £oT, =~ IHHI452H
A ST, EHH 4 G4 HOREZBEOFEH (the closest
connection test) (2T, :@4%?%%%@3“%41 Z DR E R HEE
DWW, Fawcett & Torremans (&, PRi#[EE (the law of the protecting
lav(vg)” (FA L AITES N DG, FIHE) 2K b L TR T
Wb,

(90) 1Ibid.

(91)  Ibid.

(92) JE3CIE “licensor” Td 525, HR2 SHER T %12, licensee” D7)
ThrrEbhsb,

(93) Fawcett & Torremans, supra note 5, p. 766.

(94) Ibid., p. 767.

(95) Ibid., pp. T67-774.
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nB, Ji—, FEA4 5 2HOTT, FEWHRMTzEHET A2 LT
XL LChH, FAEI3HOLNVERLZEELETLHOEDH20d L
(96)
N e LBRT VD,

(i) FeAHERIPRIb: | PRAERENE

Fawcett & Torremans (%, FiIETR_72EBY, EEMEEDOT A £~
AR DIREHERIIC O &, REREEZ SR LTS, TOEEE L
T, OF Ay AZ{OFBMELD, HEERICAHEShL 2, @8Y
BR DD 2> ORI BRI I S N2 DS IEICREREECH 5 2 L
O, PREEGECEREE T2 L, 2MREEREFE CETHES L2 L8
cazrvd ol @FCoE, WEREE T Aty S —OEOBE
%K%*ﬁ?é&wézk%éﬁfmgi@uawfﬁ%#ék,
Fawcett & Torremans 1%, T 1 & > ZAZZHIIRHERE & i RO O & %
HEIHEL, TOMPELT, () EFEMERIRERCHEL, €D
ETHES L 2L, (W) ZEALDYE, &TOMMTE, LI,

(99)
D LY EELRFFTAEPRER TR INL I L ERIT TS, ZLT,

FOMETOEREDY, BT TEZER (industrial design) DOF K
(100

)
THLIENS, (W) 25, T4ty RO EEHEEYET A10Y4

(96) Ibid., p. 767.

(97) COFREIEVERNTH Y, HERELERBE T2 v M %
W7 b DT b kRS (ibid., p. T72) o

(98)  Ibid.

(99)  Ibid.

(100) TZbb, EEMELWVIEZFAERD, BHELIEER (design-
er) OREHOHEFRIKRT S LDTHY, F/z, BWULEREZFMHT S
ZET, ENLEAROFMIMT LI ENTEL LV T LICHkINL
TWhBERRD (bid.), &512, 1ZE A EOENHMMEREIZB VT,
FIRZ, WG RED O DLELENETH S LB BT (ibid.),
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72o TOPRODTTH D }_’iﬂ_"’\‘%li 7B, Fawcett & Torremans 1¥, f5-&
NAREDI TR 7233 (dominant element) TH A LR B728, T
T, MROFIR%Z [Z0 (the) ] FEBAGHafT &L BR$ 5 2 & 2 I
S4B LIBNT A,

BRI, BETA LY A AN—F 5 TOEL T, HEEMERED
AR ST L 5E, RERKOEMZ, 71t Y —DO%kowEM
B> T b B RE L W) BRL 5505, fREDE/LE (the primary
country of protection) D% I 4 & ¥ A LARIZET T 5505, HiE
DFEINVOILLOERIZH) FHEEGL, L VFBIINDH 5B L Fawcett &
Torremans ﬂiiﬂi’\‘(gl boltd, OPDRWIZOVWTIE, RiE (0F
72%) BEOETIE L, JOMISKEERY 9 2 ENH L L) 2L b

(104)

AHTW5D,

4. N

ZDEHIT, Srlld, ALV —DRHEEMERDIMEN T 4
LU ADNEET LD LT, T4y =132 OxHi% —FEinT
BV X)) BHEMLR T ALY AT OVTIE, T4 & —
WBRETHL L) T, ABP—37T 5, =B, BATMRICES L, K&
IHFRREFHPTEARZZ BT 212 FLCB 5T, £/, EUHNE

(101)  Ibid.

(12)  Ibid.

(13) Ibid., p. 773. tREMBEOBH %, T4t ¥ —OFEOBHIZH - TR
bbb E v Bf#IZoWT, Fawcett & Torremans (&, —2DEE I A &~
ABEI O TOZHMEEICEHHT T 5 L W) HTIEA) v B DS, &
D RIFEE, KFHE M OBFRDT one licensor-one licensee Kl T& 2 5412 D
A, FHUHETH AL L) IZBDNS LR (ibid.),

(14)  Ibid., p. 774. See also, ibid., pp. 773-774.
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DR BT O MBI b HE ST s 0w A0 FClt, B
DEHFIIBNT, T4t —OFFEHBELEL 7 1 & v AZIHEH
LM n b S0 dy $70 A4 AT, 19754 O EHTH
@%MW%M$#ﬂ%3T,54%>&~®ﬁ%%ﬂﬁ&ﬁﬁ%éﬂf
BY, 2ok, FEODOI9STFEEEMPLM1225:TE TP HFH STV
B 5512, 200740 b T ERSHIES A 2 EIS BT b, A
it 2 ORI S 00 M A Bl 5 400, SRR DI
A S 105 EHEL T d

MUK LT, 948y —I129 4ty ADR=FIHT 55D
N5 LD REMLRIZZOVTIEFV DY, RETAHZLBY, [ERD
BRI OMBORRO T, (1) 944> — 2 SR & - +
BUL, (2) T4ty s — ARG E L A EAD Y, 5612,
SE B O A Rk & R B REE L7 LT, (3) MRBbiN %
Bet 2 2 LT E R b T D

(105)  ZAudE—~< THHIA20004E 120 17H £ Y RISH S22 o i
WHENLDNSLTHDHETSH (Axel Metzger, “The Emergence of a Lex
Mercatoria (or Lex Informatica) for International Creative Communities”,
Jipitec, vol. 3 (2012), p. 363),

(106) See Metzger, supra note 105, p. 363.

(107) Bundesgericht 22 April 1975—Togal/ Togal, 101 II BGE 293.

(108) See Metzger, supra note 105, p. 363. 7272 L, Wk 30 o 1% B o He
ICHIT ATREME - HHEMOZICOVWTIE, BlE, HE DS (1224
3,

(109) 5718 sayili Milletleraras: Ozel Hukuk ve Usul Hukuku Hakkinda Kanun.

(110)  Giil in Giingdr, “The Principle of Proximity in Contractual Obligations:
The New Turkish Law on Private International Law and International Civil
Procedure”, Ankara Law Review vol. 5 No. 1 (Summer 2008), p. 14.

(111) & o & b, Fawcett & Torremans (%, {3k & 138 7% 809 OB
ORI ZRBT HL D0, HMRIZ{IIOWTIE, £b2h, itkes
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PR3 —< IO T TEREINTWERMETH L, TN LI
Eugen Ulmer 25, U —~< 5RO LIRIICVERL - 253 L7z [EC MM E®
FEI S RAE B A SR O AR EHEIZB & 2 BlE D720 O RS
(Vorschlag fiir die Regeln iiber Immaterialgiiterrechte in einem Ubereinko-
mmen {iber das internationale Privatrecht in den Mitgliedstaaten der Europ-
dischen Wirtschaftsgemeinschaft) | (BLF, Ulmer E%i 2, bR
RLTBY, ST —<ITHAOTTORVBLIER S THL LBET
B728, ZITHRDY EiF7zw,

Ulmer 1&, 74 &> ¥ —OFEiibdz [FEATaHE O Ei b
LLCHEATS ((2) #) oTiEZL, 200l [ L) &R
EETAHOE] L LTHEHATAEW) BRETET L, $4abb, I,
EZANNET A v v v — DB — R EILD S TR S N5 FEIEZZK KUY
TA X ATy (72720, MG R T A 2y ) IZDoWTE, EEME
DRI 7 1 & ¥ ADOH5H5, 2O OFHERET; & His 5 & it
2%l:nmﬁtf,54«y>—uﬂﬁﬁﬁﬁ@é%9u,t&i?4

DOFFETHRHIAT 2 BlaT 2L TE, 20—F7T, HEMLRIN
IZOWTH, #iehBleanfticks e LTh, #F, HBHH e
FTLIENTERVETERET L2, 20720, ZOTROTFIL, FEHERH
FERUEREIZER LD FETHET V) Wit Ls, (Bl Ld,
HEME TR L CUE) BRBUAG I OB 1S & & FICHEIE 2 g+ 5 &
W) EZAHICHDEDTIE RV LHENT 5,

(112)  FFE ® Ulmer #1% (“Rules Proposed in Relation to Intellectual
Property Rights, for Inclusion in a Convention on Private International Law in
the Member States of the European Economic community”) (& Eugen Ulmer,
Intellectual Property Rights and the Conflict of Laws (Kluwer Academic
Publishers, 1978) IZFIRSINTH Y, REII I NITHEIRL 72, FRILHIC
FOEL 72 R, Ulmer BEKE 2 AL RSN S, FEL <IU&, 11T -
A (1)30-32H 2 Bl S iz,

(113)  Ulmer, supra note 112, p. 93. Ulmer % K 4= 2 HHE 2 X,
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(114)
YUY —OEERDPREREICENELTYH, HLWIE, T4 —DFE
EFDRODPDORER DT DO—DIZH D ELTY, TOEHEN»SFHAT
(115)
BIERENDL T E0nD, T4y —DEEFNCEHLDPBL LR 5,

ZDED, PSRBT L BEMA T S N5 8 7)) U7 4 FR, 51218,

PESEWM MO T 20— VO 6 /Ty, FIHMER IR EZET
b LN, R, Ulmer 13, BMEA (514> v—) QLI
EX0EEAMEERET S (72750, —fHiE (general presumption))
L5,

L7zhoC, DEORMGE L5 L, TEROEMAIRRAT OB O fFER
DFT, 42V =294ty A0S EFMT L HEBIRENDL LD
e MR B OIS 2 IR T 21, OF 4 ¥ ¥ —ICHAESE» S
HEV) ZEIZLY, BHEROELSIA L -l T 4ty v —
ORI D LES L 08D, @QOEHETLHE, (2) #HokHIZ, f
BT OEERDO T, F4tr v — (Tabh, BFHWHRNTE) OFE
iz iR e 3254, 25 L <&, Ulmer o £ 912, REEMGR

WOFEHOTFT, 741y —OFEIHe &) HEZLHERLE 27075,

LWV ZEILRA ),

ETAT, KRR OB OMIIII E LT, MO TIE
FHEGERIC L 5, REEBEOFEO T CHEREZIET L L) [T
Fawcett & Torremans @ Wi & Ulmer @ RfIZIL@E 4428, 20k )%
L, WODBIFR T IV — TN EIAER L 72 iE (He) ISR %

(114) fREEEEIE, ZOFHBICOVTHE I EREINLEHLEWRT 2
(Ulmer A% 13H),

(115)  Ulmer, supra note 112, p. 94.

(116)  See, ibid.

(117)  Ulmer \&, MEWRT A L2 APMFGENTVWDLEL, 9480 —
OEFEAENC, BE, BLIELEEZ D (Ulmer HEK S 2 HE 3 ),
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EAAEREI R OVVEREIC oL, 22T, KETIE, b0t
ReEHET Do

V. EBSFAEER R O gR R DL

HETOERO LB, KM OMOT, EXEMERED T A £
AT OWERFE R LD L ITRET L0 L) 2LIZO0T, Fudd b,
ZD X mh, WODHTET V— 7%, N, HHE () (BT
B EEAERA R VEREE AR Lz, Tabb, 72 WEEHS
(the American Law Institute. DBLF, ALI) @ “Intellectual Property:
Principles Governing Jurisdiction, Choice of Law, and Judgments in
Transnational Disputes” (LLF, ALI E(EI;JS; BRHKS 7 g — /3L COE
(S &Rl AREIFFERT O EIBING [ & s 7 v — 7 (LUF,
BARH 7V — 7)) O [ IR R B S B ERRFAR: R R B # L m e %
W, SREEE), MO 2R FT s S— T (the
European Max-Planck Group for Conflict of Laws in Intellectual Property.
DUF, CLIP 7 )v—7) 2920114F-12H 1 HIZZAF L7z “Conflict of Laws in
Intellectual Property: The CLIP Principles” (LLF, CLIP EEB 2 4H
Hibkge [ HAEOEIIC] PESEREME - 251EHE - FIBRRFETRERENIFE 7V —
7 (LVF, EEW L V=) 2L 2 BAREE LTovERE (UF, &

(118) The American Law Institute, Intellectual Property: Principle Governing
Jurisdiction, Choice of Law, and Judgments in Transnational Disputes
(American Law Institute Publishers, 2008).

(119)  AWIFE—iR [E 2E O ERSALEERIIZE | KT 27 O H LRI ]
(B3CEE, 20124F) 6

(1200 European Max Planck Group on Conflict of Laws in Intellectual Property,
Conflict of Laws in Intellectual Property: The CLIP Principles and Commentary,
(Oxford University Press, 2013).
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ﬁ%%invlﬁbj&%%;f%éo:n%®%$@,%E@iﬁ@ﬂ
BlaREA L CER S TR Y, ERFRAEFERNCOWCIE, FRYME 52
Bl EBRAEORK— % BT TIRESN TS, 22T, AETIE
FEEM M GO E I T 530 &, IR MO T T
FIROHERAER STV A RPIER S N 2 s O, Lo
59 BUEPLEIL — L ARR EN TV DA, BARIICIE, FE00ka T o P
RIS N TWE0h, F72, RGO T CIERBIETATIA v —
WCHHFES RS 74 vy AL T, EOEOHEEZEREE T 51
ENBRENTVEOPEN) TEIOVTEET L, JOEEE, KIE
OMEHNE 8 2 HIZO &, Vikmkam CALEDN D L0EN LT 5
ETHZEIIRD 9,

1. ALIEHI

ALTEANZ, 7 2 WS HRE L7z, EBRMNET Eh S oS
i MERL: HPLCBE S A EHI (Principles) T“Z%%ZZ ZORANZBWT,
MR OB OFFRENE, SISAAHET By BUFIE, Z0ORETH D,

(20)  TERRATHR [l ke & Wy RFFRER] (BASCEE, 20104F),

(12) ALLJEHI® [EHI] oMBZizonwTlE, DFE2EE 72w (Rochel-
le C. Dreyfuss and Jane C. Ginsburg, “Principles Governing Jurisdiction,
Choice of Law, and Judgments in Transnational Disputes: Aim, scope and
approach of the American Law Institute Project on intellectual property”, 2/
2003 CRI 33 (2003), p. 34), ZOJEHNE, FH1EME, FIEREEME, J5RF, b
L—=F-v=7Lv b, @i #RWIOR, ZoMomyyiEtE, hs
ETOWFNZET 5 60 HERT 5, ERDBR-RFHGFIEASI NS
e snTBY) ([AERI1024 137), #@F (56 18), FHEE

(B 280, WEE (53 86), HIROKR - 4T (5438 O 45058
Wb,
(13)  BSAEOIMMNM EME O, ARV, A, EikowERd:izown
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FEBOSM N U\

3155 MERIORHL L ORTaE

LI RE3IH, 314%, RUB16625317TRICHE SN TV DA
Thr&, A EREIC X SRS L2 5 OBEL (transfer of
interest in intellectual property rights), MM PEME DS LT,
LHHD AR & o TR ST B EDSGEL L 5.

2IH  MEPNEBEIRE BN 2 WIGE, UEENICROBFEMAREAT
LEDORNE L B BT, BB OBITRICB W TEEA
XIET7A4 o —=2MEF 2 H L T EICR D BELREREFET 5 &
HEESND,

3 ay FHEESEIIC X B RIESUIRS L, UREEN T o
BSRIEAB0245 5 HIHE SNAHER IS LTHMTH 554,
BT L o> TIRESNHEOZEIZ L 5,

b HHLEATARAED T (under this Section) MEHITH 554,
ARG 2 HIZHD W THERE A E S b,

ALT SR, FIROWMFEME IS & B FI3E & 21T 2 MR O is,  HIBIH EHED
REGOUERFEICOWT, BEHIC L 2P FRINEZ RO T 5 ([FEH]
31552 1 ) o 2 LT, EERD WS, REERREFEIETH
5L L (F3155 2 HATE), ZOREEEMRMDER, SO0 ET

(127)

B N XIET 4 o — i EE e s n s ([FSRIEZE) o

TIE ALTJEHIZ015: 1 H(a) 77, BEREWTREMEIC D W CIEREIERIZ145: % 21,

(14)  ALTJEHNZ, 8 - 583 (12D 10E M T TREB ISR S hTwb 2
L, RETIEINEZMH L2 GUHLBEIZOWTIE, [ -
25H)

(15)  FRIEOFEFCICOWT, W - gidgE (121)25H (HE1S) 25,

(120)  FREDTEFEICOWT, W - migiE (121) 26 (HiE16) % &R,

(121)  FEoEOBARLEORE, BRG] ORI HEHE O Rk
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REOITA Y MIEDE, ALTFEANE, BFHHI L D UEREHERD 2
WD —IZOWT, ®HEEOFH] (the closest connection test)
el g COBMNCEBE, W, BEATET 1L 0%
7253t (business establishment) VIXJET# A1 5 E o dEr58 0N
BThHB I LB by

F 72, B ILIFHONSE (72721, #JF) (intangible subject matter)
(&, FEEOFAE L 3 ASMERECHAS IS Z L 2HWE LT,
BEANZT A —=EGOLY;, (HFHY, LIRS D THRET 5
ZEns, YHEAMEOITAEE L L COMA (ownership) 255 S
720, XF, FMEOMHHAIFHEE SN0 282012 T 29, 228
JEATREDREEAN LT A L o —OFFbEIEZZE L THExd TIns
DIFNRAFTHY), ZOEDED, ZhUNOEDHEL D S, ZoMED
ANES L X B RBIRE AL TV & T Dy

512, A4y —oEin:, LIZLIE, BIHOEMER o [
Gt DBHEDIL B 5 THSH Lib by Fabb, FIAM,
FHED T A £ AT, T4 =254y v =10 L B YFHE
YEM O XIS ER 23045 2 & #5517 5 (undertaking) &\ 9 &
LD, ETBKRTH A LN, HNMEZIZOWTIE, EIEAIE
54— DI BT B L by E72, HIME (ntellectual
property assets) 2VEBH SN, FRIZX Y, BEEIEWORMEIGT Y
FoTOPTERY 27202 LT, @%, 74 %2F—0REisIiic—

DIE R L HEE S D,
(128)  ALI, supra note 118, p. 148.
(129)  Ibid.
(130)  Ibid.
(131)  Ibid.
(132)  Ibid.
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(133)

2. HIROM MBS & EIRSRAE SR H sk e R (ARSI
RRRHRANE, HAR L sE O ERRLES A OAEOHZEIC & > TR E
Niz, T VT h 0 R EEHEIC S 5 EIBAEERIT, 2 o5,
BRI A2 42 COE (20034 B2 ~20074EF8) . FAARIASE 7 11— 3L
COE (20084FFE~20124E ) o (il & Biflik) #ERZERT O
BP0 RBO—T E Lt 5T 3 2 RD—o T s
RRRHERIASE D 2 R OWEREN — VT, ThE TOHE L EHEMR
FARE, Fabb, 00% MEMEORE] &, 3075 [HHHICLD
HEPLERINDS 2 WS BT 5 0 I FEME O RIE B OV E i 713455 12 B 5 5
S O] & DR IZE s

3024 WO G
(1) HHEHELOTY, HHOLBLE—HICOVTRREE T

(133)  Ibid., pp. 148-149

(134) AR —#R [0 e O EBSALGEIITZE | KT ¥ 7 o H LR 4]
(BT, 20124F) 1 5 UAMIEE—), RRRHERNE TR Th Y, 20
PEEEET NV - u—tF25 (AEHF - 3H), FREEANE, mryleE
MBS % EIBS B A iEME, eI R OV EI B O KGR L OSATIC DWW T
DEMAEDL L2 HME L (RREHERN015: 1 ), B EEDF
B, BHER ORI, I EEHE DRSS OV I MR 9 5 22 o
) HEE A WA - HE AN S ¢ (FFEAES 2 8) . FERNE,
—fHE (5 18), ERERHEERE G2, dEk (B33, JE
FHORBROBAT GB48) D4EIPSBEREIN TS,

(135) M EME DR, BRI, HERIONE, W% ST ERE BRI
B B B OMENLE I DV TIE3015: 1 UN30245:, Bimafetticow it
3094 % &R,
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BIENTE B, 72720, MM BEHDRAL, ARME, % EH
MM RIS 0D L E R 2 ORI REEICE§ 2 5 EIE, L5
HEWICR > TZDORII % J T T,

(2) BFEFMOENILEDOAEIL, TOAEUMIIIEE LE =B DM
FNC R A TS %\,

(3) MEIEDOEEOR LARNEE, AEICE D e S -
£2,

3074 BHEHIT L HMEIEOFRD 5 WIGE BT 2 H I EHED
AR M OV FE MRS (B 5 3R o e

(1) 0B EEME O REE I FEREFE ORI 5 2289120 CHEHLE:
DEED R CEIIL, £ OZRIRHRERH BT 5 R4 i b %
B B DI L B,

(2) FHPTE, ROKFITEDLEFREEE LT, #Ex AIERS
ZAT) BOFRITHS L ) B HEE AT 5 ST 2561218,
ZOEOFE BRI L S,

O HBEDOFERFIZO SHIRIE L CIIBURMICEIT 2 85
@ FFEHESNTHEROBEHD»E ) IET 2 HE

@ MW ED TR FEREOM & U OFREIT & OBER

(3)  JHRYRAREMEIZ B LEZKIBATRIC D B B AANEAT A\ & 1) MR i
A RELLHEEICL, FORMBROMERDEIZX 2,

ARSI S, 1A B REME O REIE U FEEF OFFH 2B 3 2 2o w
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Law Applicable to Transfer and Licensing Contracts of
Industrial Property Rights

Atsuko YAMAGUCHI

The purpose of this article is to clarify how Japanese conflict of laws
rules for the formation and effects of contracts should be interpreted in
terms of transfer and licensing contracts of industrial property rights.

Laws applicable to transfer and licensing contracts of industrial property
rights, especially laws applicable to contractual issues of the contract are
determined under the Act on General Rules Relating to the Application of
Laws (hereinafter referred to as the General Rules Act). The rules are as
follows: The parties to a contract are allowed to choose a governing law of
their contract (Article 7). In the absence of choice, the contract is governed
by the law of the place with which the contract is most closely connected
(Article 8(1)). In order to clarify the place with the closest connection, the
General Rules Act adopts a so-called characteristic performance doctrine
(Article 8(2)). Based on this doctrine, the law of the habitual residence of
the party providing the characteristic performance (hereinafter referred as
the characteristic performer) is presumed to be the law of the place with the
closest connection.

A characteristic performance and a characteristic performer of Article
8(2) should be determined for each type of contract rather than for each
individual contract. What is a characteristic performance of the transfer and
licensing contracts of industrial property rights? Who is a characteristic
performer of the contracts? These problems have not sufficiently been
discussed, and also rulings on the interpretation have yet to be accumulated
in Japan. Because of the complexity of these types of contracts, it is not easy
to interpret the characteristic performance doctrine for such contracts under
Article 8(2). Therefore it can be said that the interpretation of this provision
is required to be clarified for safe transactions.

As a matter of course, if a governing law of a contract has been chosen,
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Article 8 of the General Rules Act may not be applied and its interpretation
may not be at issue. But parties to a contract are also allowed not to choose
any governing law. Even if the parties have chosen a governing law, the
choice may not fall within a choice of law under Article 7 of the act. In such
cases, a governing law may be determined in accordance with Article 8. This
means that this provision is essential and it is very significant to clarify the
interpretation of the provision.

Therefore this article analyzes conflict of laws rules for contracts in the
absence of choice under the Act on General Rules Relating to the
Application of Laws for transfer and licensing contracts of industrial property
rights. First, I refer to the above-mentioned in detail in Chapter I, and then
Chapter II explains conflict of laws rules for the formation and effects of
contracts stipulated in the General Rules Act.

Chapter III mentions related arguments under the Regulation (EC)
593/2008 of the European Parliament of the Council of 17 June on the law
applicable to contractual obligations (hereinafter referred to as the Rome I
Regulation). Like the General Rules Act, the Rome I Regulation (and its
predecessor, namely the so-called Rome Convention) allow parties to a
contract to choose a governing law of their contract (Article 3 of the
Regulation and Convention), and also they have rules in the absence of
choice based on the characteristic performance doctrine (Article 4(2) of the
Regulation and Convention). The latter rules have been discussed for
transfer and licensing contracts of intellectual property rights in the EU, and
I expect that these related arguments will assist us to interpret the Japanese
rules. For this reason, I introduce mainly three arguments on the
interpretation of this doctrine under the Rome I Regulation.

Chapter IV compares and analyzes some conflict of laws rules of private
international law principles and legislative proposals on intellectual property
rights as prepared by four research groups: the ALI Principles, the
WASEDA Principles, the CLIP Principles, and legislative proposals made by
the Transparency Working Group. The research groups proposed conflict of
laws rules for transfer and licensing contracts of intellectual property rights
in their own principles and legislative proposals, while the interpretation of
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the characteristic performance doctrine for such contracts is still at issue.
Accordingly, I consider the proposed rules from two viewpoints: whether
the characteristic performance doctrine has been adopted in the principles
and legislative proposals, and, which law is proposed as a governing law for
a licensing contract under which the licensee is obliged to exploit the
licensed rights. The latter question comes from the analyses of the prior
Chapter. These comparison and analyses will assist judgment whether any
legislative action is required for Japanese conflict of laws rules for a contract,
especially a contract related to industrial property rights.

Based on all analyses, Chapter V gives my personal view on the
interpretation of Japanese conflict of laws rules for contracts in the absence
of choice in terms of transfer and licensing contracts of industrial property
rights.

The structure of this article is as follows:

I : Introduction
II : Conflict of laws rules for contracts:the Act on General Rules Relating
to the Application of Laws
1. Introduction
2. Conflict of laws rules for the formation and effects of contracts
3. Analysis: from the viewpoint of transfer and licensing contracts of
industrial property rights
I : Conflict of laws rules for contracts: the Rome I Regulation
1. Introduction
2. The Rome I Regulation
3. Characteristic Performance of transfer and licensing contracts of
industrial property rights: focusing on the licensing contracts
4. Analysis
IV : Analysis of Private International Law Principles and Legislative
Proposals on Intellectual Property Rights
1. The ALI Principles
2. The WASEDA Principles
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3. The CLIP Principles

4. The legislative proposals of the Transparency Working Group
V : Conclusion
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