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READINGS IN LAW AND DEVELOPMENT (Z/
CHAPTER X
VOCAHBULARIES
= o0 - f
Lawyers engaged in the iegislative proacess  have &
professicnal and practical interest in socioloagy of law and law

and development. To do their jobs effectively, they must conduct
investigaticns efficiently to discover what constitutes  the
difficulty, what explains the behavicur at issue, and how to
develop a legicslative pragramme likély to resalve the difficulty.

These lawyersgs? concerm with: behaviour focuseses on what
pexple do in the face of a rule of law. Before desiqaning a law to
saolve a saocial difficulty, they must ewplain how the present law
contributes to the difficulty,  and how their proposed law will
change behaviour to help resaive the difficulty. That calls for
investigatians about the relationship between the social
behavicur at isswue, and the law that affects it.

Like all investigations, that calls for a theory, for
without a theary, the investigator does not know where to laock to
find an answer for the research question posed. That is, the
researcher needs criteria for relevance -- what information will
likely help solve the question thét the research aims a#, and
what will not push  that task forward. In effect, theory creates
blinders for the investigator, to exclude irrelevant material and
to inélude-~rélevant material. Three sets of blinders cmoperaté

towards this end: Methodology (discussed in Chapters V. and VI,

general perspectives, like economic or jurisprudential theory
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(discussed in Chapters VII, VIII and IX), and the concepts (Qé)
vocabularies) we use to understand events (discussed . in this
Chapter and in Chapter XI). Together, they make research
possible.  Without them, like idicts counting the grains of sand

on & beach, we cannot even conduct a meaningful investigation.

Concepts and the words we use have a close relationship.

We symbolize concepts by words. Tao distusses concepts requirves
that we also discuss the words we use to symbolize thaose
concepts, that is, our vocabulary. What set of concepts ~- that

is, what vaocabulary seems most useful to guide investigations
about what the law ocught to be in conditions of development?

Vocabularies constitute égggggg__igz__ﬁggggﬁgﬁ. The
words that constitute a vacabulary always are relatively general.
The researcher co nsiders these general words and then examines
the particular set of circumstances at issue. The general words
tell him for what sort of facts to lock. For  example, law and
economics facusses on weaith—maximizing behavicur of individuals.
It instructs the researcher that, to understand beﬁaviour, loak
for incentives and disincentives. That constitutes an agenda for
research. Finding what constitute s the most useful agenda for
research for & discipline of law and development in China
constitutes the subject-matter of this Chapter.

As we suggested in the last Chapter, the concepts we use for
investigations into what the law ought € be have a strang
relaticonship with the perspectives that we adopt. For example,
lLaw and ELonoﬁics resanates easfly with supply-side economics. It

constitutes not aonly a  legal philasaophy, but (as we examine in
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Jurisprudents have developed many vocabularies. Most &7

this Chapter), a vocabulary for investigaticon.

these do mot bsar any explicit relaticonship to a perspective on

Qvo)\ieal
development or economics. Most frequently, they devsedsgyen without
their authors considering the consegquences for economic
development. (John Austin, the author of one historically
important vocabulary, analytical pasitivism, does not seem to
have considered important any social consequences of law!d.,

In this Chapter we consider a wide variety of vaocabualaries

These several vaoacabularies may seem to averlap, but in fact thag
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conztitute mutually exclusive cateqovies. A vocabulary advise
the investigator Lo look  here and nobt there. It must thevrefore
assert that The cateqgories i1ts  concepts define constiltute the
only ones  that count. If a vocabulary halds that to understand

how law affects behaviour ane need look only at categoary a, then
one need notiloak at other categories. Another vacabulary may
advise the researcher to locak at category a, but alsa to loaok at
categories b and c¢. The vocabularies are inconsistent. .The
researcher cannot accept both; ocne must make up ocne’s mind.

In this Chapter we examine a number of candidate
vacabularies for scociology of law and law and development. We
remind the reader of the statement made in Chapter I: We include
contradictory theories so that readers can make up their own
minds about what suite in Chinpa. As an organizing theme, for the
remainder of thivaalume ve adopt the instituﬁhnalist vacabulary,
Jjust as we adap??;he problém-solving methodology even though wé
discussed ends-means (Chapter V). We nevertheless urge readers to
examine the other vocabularies discussed, so that they can make
their own judgments about  their respective advantages and
disadvantages in the Chinese context.

This Chapter discusses:

A, Inmtroduction: The function of vocabularies in research:

E. The Rule of Law vocabulary; Max UWeber; analytical
positivism,

C. Somcimlogical jurisprudence and legal realism.
D. "Sociclaogical” models.

E. Law and Economics.

F. Marxist legal theory.



G. Instituticnalism.
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useful
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for

-wr-lnw ~¥ these several vocabularies ceems moest useful to an
ipvestigator concerned  with  writihg legislation
solving China’s difficulties inm the closing vyea

twentieth century?

A.

re  of

INTRODUCTION: THE FUNCTION OF VOCABULARIES IN RESEARCH

the

CHAMELISS AND SEIDMAN, LAW, ORDER- AND POWER (1378) pp.59-37.

Methodology, perspectives, vocabulary: these elements make up every social theory.
In this chapter we discuss the various vocabularies (categories. concepts) and
theoretical perspectives employed by social scientists, including lawyers. in an effort to
understand and use law and the legal order. In this chapter we will also develop more
fully the theoretical perspective which we believe to be the most useful and the most
consistent with known facts about law and society.

The vocabulary we choose to study a phenomenon ineluctably places blinders on
us. It must do this or else we see so much we cannot understand it. Like methodologies
and perspectives, vocabularies guide us to relevant data. In the conventional language
of theory, vocabularies in general terms identify independent variables. dependent
variables, and relevant conditions correlated with the social facts we wish to describe
and explain. In the language of the problem-solving methodology we earlier advanced.

propositions concerning categories constityte hepristics useful in direting, attention to
appropriate explanation and data.

There is a fundaméntal paradox in this process ot developing categories and

perspectives. No matter how we try. we can never make our minds blank slates. To
examine requires that we use a vocabulary. To be useful a vocabulary (or categories)
must help in explaining the phenomena under examination. We dare not use our
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- existing vocabulary unexamined, or else our explanations will merely reflect dur /k"_,
present biases. Before doing the research designed to explain the legal order.

paradoxically, we must generate an explanation for it out of which to generate

categories to guide the research. Accomplishing that becomes the principal task of the

“'ideal-type. ™’

The ideal-type expresses what. based on present knowledge. the theorist supposes
constitute the key variables, put together in a pattern whose torm derives not from
detailed data (for gathering~ the data constitutes the purpose of the research). but from
logical inferences based upon preliminary excursions into the domain of study.
Investigators deep in their subject create the great ideal-types. such as Hans Kelsen's
model of the legal order, Max Weber's of bureaucracy, or Karl Marxs of capitalism.
Such an ideal-type may. facially, prescribe a Utopia. but it may base itself explicitly or
implicitly upon an explanation. That explanation, necessarily in general terms,
identifies outcomes, causative factors, and conditions and specifies how these logically
interact with each other. In law and society studies. ideal-types concern themselves
more directly than does ‘‘grand theory'' with the working of the legal order.

Consider, for example, the vocabulary suscested by H.L.A. Hart.! Hart divides
the law into “"primary "’ and ‘‘secondary’’ rules*!"lainly. that constitutes an ideal-type.
Hart does not describe any particular state society when he discusses the character and
function of primary and secondary rules. In his book, we find scant reference to any
parricular legal system. Hart argues, however, that to understand any particular legal
order we must distinguish between *‘primary’’ and “‘secondary’’ rules. By primary
rules Hart means those rules of law which are simultaneously addressed to the citizen
and government officials (for example, the judge). A rule prohibiting the sale of heroin
1s addressed to the citizen and warns him or her that they may be punished if they
engage in this act; this rule also tells the judge that if someone is found engaging in the
sale of heroin the judge is to punish them. But, Hart argues, equally important for an
understanding of the legal order are the secondary rules: these are rules addressed
solely to the administrators of the law, a rule requ ring that a judge conduct a trial in a
centain fashion, for example.

- - By providing this language, these categories for inquiry into law,
and creating this particular ideal-type Hart is structuring our vision. He provides a set
of categories and implicitly a theory about how law works which excludes from our
vision a multitude of other facts and focuses our attention on those facts which he
belicves to be crucial for an understanding of the legal order. Whether or not he is
correct in choosing the vocabulary he does, creating the ideal-type he creates, and
implying the theory implied, will in the end be determined by the theory’s ability to
explain what actually happens and by the theory’s utility in providing usable
propositions for changing existing conditions.

With this orientation in mind, then, let us examine a few of the most influential
vocabularies and perspectives employed by social scientists in an effort to understand
the legal order. It must be borne in mind, in the discussion that follows, that ideas, like

all other social facts, exist within the constraints of a particular historical period. There
are, of course, resources available for transcending existing knowledge. This is
necessary for ideas to change. Nonetheless, the ability to manufacture new perspec-
tives and vocabularies is itself linked to the inherited Weltanschauung (world view) of
a particular generation. Thus, to understand today’s vocabularies and perspectives it is
necessary to delve into the history of these ideas and see first of ali what political,
economic, and social relations existed at the time of their creation. We object as much
as anyone to thumbnail sketches of the lifetime works of profound and sometimes
prolific scholars. We urge students to read the works of the authors discussed in the
original. We recognize, however, that not everyone has time for that; so we include
these condensations as a handy index to these writers and no more than that.

* i i i les address
Primary rules address ordinary acﬁlon: Secondgry ru
officials. They prescribe the criteria of valid law; how to change

law; and how to adjudicate cases arising.



E. THE RULE OF LAW YOCABULARY, MAY WERER, ARND Cé/
AMNALYTICAL POSITIVISH
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One of the most lasting conceptions of law and the legal order is summarized under the
concept the *'Rule of Law.'" Scholars, lawyers, politicians, and laypersons alike have
employed this perspective on the legal order for centuries. The "ideal-type " assumed
by this model sees the law as a set of rules, norms, and institutionalized processes
which function to create predictable, comprehendible rules that limit the discretion of
state officials. This perspective on the law emerged in England during those centuries
when England’s political economy was undergoing a transition from feudalism to
capitalism. :

Late eighteenth- and early nineteenth-century England saw a dramatjc conflict
between the older landed gentry and the newer entrepreneunal classes, ﬁc former
struggling to maintain its hold on state power, the latter trying to dislodge it. At stake
lay command over the English economy and the use of state power to bolster directly
and indirectly the one class or the other.

The English common law courts developed out of the continuing struggle between
the Crown and the great feudatories. Under feudal constitutional law, a feudatory had
in effect his own government and his own courts; the power to govern came with the
land. The Crown early tried to eat away that jurisdiction by sending the king's judges
into the countryside to try cases on a winner-takes-all basis. The substantive law they
applied purported to arise from custom, not from the Crown's will. For example, while
primogeniture (inheritance of property by the eldest son) prevailed for distributing a
dead person’s estate, in those parts of England that followed the custom called
gavelkind, courts distributed property equally to the deceased’s children. The judges
purported to apply not laws that they invented, but only customary norms. As a body of
decisions accumulated, judges came to follow not the statements of witnesses about the
content of the custom, but what the earlier, precedent cases declared it to be. Even
legislation at first took its force from the claim that it only embodied custom, as the
rules concerning the overseas reach of British law demonstrates.

English law declared that Englishmen colonizing overseas—for Britain. the
world’s greatest empire, an important occupation—carried their law with them as a




thright. That law, however, did not include all the law of kEngland, but only part ot
the common law all statutes in affirmance of the common law passed in
gland, antecedent Mne settlement of a colony. .. .'"?

v ) " o se ~Couns that decide cases by *‘applying”’
s must in some cases create law. Some fact situations fall clearly either within or
hout a rule. Some, however. fall within the rule’s gray areas, in which reasonable
yers disagree about whether the rule properly subsumes the facts. In deciding
ether the rule does or does not control the case, the court in effect must rewrite the
:, expanding it a bit to include the troublesome facts within its embrace, or
itracting it to exclude them. To that extent, courts inevitably make new law.

In undertaking this task, the common-law judges wavered between two alternative
aries. On the one hand, the common-law judges (at least until the middle of the
cteenth century) perceived themselves in the aristocratic tradition. The common
. they said, resided in their breasts; they announced it from time to time and usually
le tfew bones about their creative role. On the other, they sometimes denied that
v created law. Purporting to enforce custom, they readily attributed any change in
law to the slow transformation of social values and standards. To warrant the title of
lom. a norm must embody the custom of *‘all-of-us.”’ In common-law theory,
tom and law become the resultant of community determination. It assumed that a
iety had a common set of values, manifested in its common choice of norms. It
ceived law not as the molder of society or creator of institutions, but as a newly
iutionalized form of norms earlier developed in society’s bosom.

The notion that courts did not create norms, but merely enforced **the custom of
realm™* conformed nicely to the emerging theme of contract as the principal form of
nomic cooperation. In feudal England. economic cooperation rested upon custom-
institutions, upheld by state power. The serf had certain obligations to the owner of
manor; the vassal, to his lord. These obligations ensured that the economy would
ction and extract the surplus for the benefit of the feudatories. They ensured that the
Is would perform the labor upon which the whole edifice rested. Other norms give
ser{ rights required to ensure that the labor force would reproduce itself. For
imple. the serf had cenain customary rights to land and the right to physical

tection against marauders.

In the sixtcenth century, feudalism was in rapid decline. The mercantilist theory

s rapidly coming to dominate political and economic thought and practice:

: Mercuntilists aimed at amassing in their own country the greatest possible amount of
wure. To this end Navigation Acts attempted to confine trade to English ships so that the navy
ild be kept strong. Bounties were paid to exporters of corn since com exports were held to
ourage agriculture and to bring in treasure and home industries were protected with tariffs.

~ was the theory hel¢~-y the Government and the bourgeoisie in England right up to the
ustrial Revolution.?

the eighteenth century, English feudalism had long since died. Britain lay gripped
a mercantilist economy and an aristocratic constitution. State power supported and

CrEeattd dil CLUNUNIY 1t soiimas s ivge . ) o
served the interests of the landed gentry, who governed lhc. countrys 2 as justices ol
the peace and controlled the tight London circles of Parliament ,wgrnmcm,

Meanwhile, in the very heart of mercantilism. new forms of Erprise arose,
British and Scotch mechanics began the spate of invention that created the Industrial
Revolution. New people, both canny and daring. saw vast opportunitics .I'or profits in
manufacturing and selling goods. In an unplanned economy. commodity cx.chun;;c
rests upon cach economic actress trying 1o seize her chance as .\'ch perceives il
Contracts replaced feudal custom as the economy’s glue. Employcrs hired cmpm)'%-c,-_
importers sold to wholesalers, wholesalers to retailers. retailers to consumers, suppliers
1o manufacturers. Entreprencurs entered upon large undertakings with one another,
based upon their agreement to cooperate in specified ways. ' _

Contract became the legal form of a free-market economy. Mercantilism denicd
the free market. The form of law associated with mercantilism made contract law—the
law of the free market—difficult. The privilege-ridden mercantilist legal ardor made i
difficult to estimate how courts and the state would deal with investment. contracts,
and property—and above all else, businesswomen must calculate what might happ-nto
their enterprise. ‘

New philosophies arose to express the world views of the new trcc-markcx‘
economy entrepreneurs. In economics, Adam Smith explained the relative wcallp of
nations (why some nations were rich and others poor) by the free market: those nations
with free-market economies encouraged invention and productivity, those with other
economic forms discouraged these developments.* 1t followed therefore that England
was by rights wealthy and Asia poor, for example. In philosophy, junsprudc.ncc. and
law, Jeremy Bentham created a theoretical perspective that resonated easily with Adam
Smith's daring new notions of the value of laissez-faire cupitalisrp. Bentham argued
that people were motivated by an overwhelming concern to m.uxnmizc PIcusu.re and
minimize pain. In law these ideas translated into a utilitarian phll(\..\.()ph)’ in vﬂnch the
state’s responsibility was to see that undesirable behavior was swm!y.. .ccnu!nly. and
severely punished while desirable behavior was rewarded by the acquisition of m:
wealth.® These new social theories implied a legal order that located ccono..
decisions in the heads of entrepreneurs. Contract law embodicd its typical modality
Contracts embody the operative norms of capitalist economic life. From the law
businessmen demanded the exclusive power 19 determine those norms and the law ".\
subsequent aid in enforcing them. w+ o o ' ‘ |

' That called for a legal order whose courts served mainly to decide
conflicts over the performance of bargains, in which entreprencurs (or their lawvers tor
them) could predict the decision with reasonable certainty. To do that. a coun had to
treat those who appeared before it as formally equal, for it would not serve the cause of
predictability if the well-born could expect the court’s favor for no better reason m;_m
the blueness of their blood. A court had to decide pursuant to rules well known in
advance. without the intrusion of the judge's personal values: it would not do to mke
every case depend upon what the particular judge ate for breakfust. A count hndlm
require government officials. too, to act only pursuant to rules that madc their behaviog
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predictable. The capitalist dreamed of a static legal world, whose courts decided cases
like computers, and legislation had no role. In one of the several ideologies of the
common law, the bourgeois jurisprudents found a congenial set of norms prescribing
how courts ought to behave. In laissez-faire ideologies of the law, the common-law
courts became the very core of the legal order.

Nowadays we call such a legal order the *‘rule of law."* The rule of law arose out
of the demands of the new entreprencurial classes for a form of state power
commensurate with laissez-faire that would so far as possible endow them with power
and that would discipline bureaucrats not to interfere with that power. All the usual
attributes of the rule of law resonate with that conception, e.g., judicial independence.
narrow discretion. equality before the law, due process, and judicial review of
idministrative action.

S0 stated, the ideology of the rule of law constitutes a normative model, a
statement. not of how things are, but of how they ought to be. Such ideologies easily
all prey to the normative fallacy, the belief that they describe how things actually are.
»o with the rule of law: many people fondly believe that we have a society in which the
ule of law operates, with at best minor aberrations. Whether the rule of law actually
lescribes the legal order, or whether it in fact mystifies it and why, becomes a central
ssue for an adequate study of law and society.

The rule of law, moreover, readily fits a consensus model. That model argues that
very sociely has a particular set of values, upon which practically all its members
gree. If people do share basic values, then a democratic state must represent that
onsensus. The only legal problem becomes one of ensuring that individuals do not
ubstitute their own deviant motivations for the values of the polity. A common variant
f the consensus perspective holds that, although the polity of course contains conflict,
he platp itself does not take sides. No matter how antagonistic the contending classes
i @ on this much they must agree, that the peaceful settlement of conflict serves
ll-of-us better than violence. In this view, the state represents all-of-us, but only for
he limited purpose of containing conflict. Every specific law or activity of the state
arries its burden of values, but the machinery by which the state comes to the decision
n create and enforce any particular law operates impartially.

The rule of law theory par excellence embodies this variant of the consensus
1odel. Its strictures aim at ensuring the value-neutrality of the state machinery. Under
ne value-neutral state’s benign aegis, people (read entrepreneurs) can work out their
wn destiny, permitting the invisible hand of the market to determine the best
llocation of goods and services, made possible by the perfect predictability ensured by
1e value-neutral state and the rule of law.

In jurisprudence, the dominant school in this tradition became that of analytical
ositivism; in sociology, that of Max Weber. Here we discuss Weber's theory of law.

Iniversalistic Rules, Autonomous Legal System, and Legalistic Reasoning

fax Weber wanted to explain why industrial capitalism arose in the West, but not
sewhere. He sought to relate his concept of the unique characteristics of western

European law to the rise of nineteenth-century capitalism.® A system .whcm profil
maximization makes each the other's enemy seems opposed to lcchun(rit)g:ual d-:mamlls
for cooperation. Exchange through markets resolves this tension. Every bargain
accommodates these two disparate forces. From the actor’s point uf' view th exchunge
brings control over resources. If a party withdraws from a bargain it loses its purpose.
Custom loses power and cannot ensure the calculability demanded by‘ modcm'
entrepreneurs. A legal order becomes necessary to enforce agrced-upl.)n barga;ps. That
legal order rests upon three pillars: an autonomous legal system, universalistic rules,
and legalistic reasoning. The very notion of a market economy. open 1o every person,
requires sanctions pursuant to universalistic rules that apply 1o all similar transactions.
Market bargains define the norms of economic interchange, within t_hc fr_amcwmk ol
the general rules of property, tort, and criminal law. Counts sanction violations of |he§c
rules. Calculability requires a system where each actor can discover what law will
apply in a particular situation. He can discover such rules only unc_lcr pubhc!y km'nxn
procedures for determining the law, adhered to by judges who exercise little dl:.creu.nn,
That condition presupposes that judges (and lawyers) can find the rules by logical
processes—that is, that the law exists as a *‘seamless web'’ and that if gaps seem 10
exist, sources within the legal order can fill them. This system of law-finding we cull
*‘legalistic.”" Its great expression in the English jurisprudence became analytical
positivism, : \

Weber thus defined the ideal-type of capitalistic law. In Weber's view, *‘legalism
supported the development of capitalism by providing a stable and predictable
atmosphere; capitalism encouraged legalism because the bourgeoisic were aware Iof
their own need for this type of governmental structure.”” How well do its categories
serve to study law and society in our century?

¢« o « o [TIne concept of universalistic rules requires that we ignore most -
the law of social administration in favor of lawyers ' law. That entails a value-judgment
in favor of those solutions which lawyers' law serves—i.e., solutions consistent with
an extreme version of laissez-faire. No government in the real world accepts so nurow
a limitation upon its powers. If we want to study what governments in fact do, we musl
adopt categories adapted to studying not only lawyers' law, but also the law of social
administration. As a category, universalistic rules read too narrowly.

Legalistic reasoning as a category of study too cannot serve, but for another
reason: it does not exist any place except in some jurisprudents’ heaven. Judges cannol
decide ‘‘trouble’’ cases solely with materials drawn from the universe of norms. The
law is not a gapless web.®
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NOTES AND QUESTIONS

I~

1. Op__kthe Weberian_ _Vocabulary. Weber etands as a giant in

the development of sociclogy of law. More than any other
individual, | ne began systematic theorizing Aabout the
relaticnships between law and saciety. The categories he
develaoped, however, arose primarily out of his study of the great
tramnsition from pre—capitalistl to 'capitalist Edrope. How

useful are they to help investigations into praoblem,s of law and
development in Z0th Century China®?

For example, in 1373 China enacted an anti-pollution law.
Anyone whoa has walked through fhe streets of Beijing in midwinter
knows that the law has naot accomplished spectacular successes in
rem>ving pollutants from Beijing's atmosbhere (by some measures,
Beijing has the most polluted atmogphere of any major city in the
waorld)d.

How would Weber's categories guide an investigation to
explain the relative failure of China’s anti-pallution law? That
law constitutes a law of sccial administraticn. Weber’s model
suggests that a law's failure to induce conforming behaviour
results from insufficient autoaomy of the legal system, or a rule
insufficiently universalistic, or legal reasoning insufficiently
legalistic. He argued that 1legal rationality worked best when
both monopoly power and social  interests were weak. Rétional
legality was undermined by particularistic demands charactericstic
of demac}atiC“gé;ernments or  governments in societies where aone
class poscsessed a virtuwal monopoly of @ power. A rule permitting

its addressees great discretion in deciding how to obey does not



£ thiee  model cof universalistic rules, becaqﬁe it in fact

f a clear prescription for acticn  applicable to

yover yone egually, but a delegation of power to the authority

boolder tooact with  little regard for the rule. Because of the
weal. enforcement mechanisms for China’s anti-pollution rule, in
fact everyane has discrefion, to ohey or not to obey. A system
that permits great discretion fails because it does not meet the
critericom of wunivesalistic rules.

Weber’s theory does not  lack in}erest, but it dces not go

{ his H\H'"'vl’ S\L‘}_‘j{,.‘

very far. The SDlutiOﬁAZfDF China’s anti-polluticon laws -- that

they should be strictly enforced so as  to reduce de facto
discretion to  abey -- only restates the hroblem to be solved,
that is, how to. enforcé China’s anti-polluticon laws. In any
event, a multitude «of factors, nat merely the rules, autonomy,
and legalistic reasocning affect behaviour 1in fﬁe face af a rule
of law. The explanation  for the legal order'% behaviour cannaot
lie merely 1in the rules themselves,' but must 1lie in the
interweaving of rules and those other factors. Because Webevr's
categories point us away from behaviocur to the texts of positive
laws, they cannot serve to solve existential problems in law and
society. That domain requires us to  consider constantly the
tensicon between the law-in-the-boocks and the law-in-action.  With
their emphasis on legalism, Weber’s categories point us away from
the law-in-action.,

Like the rule of law madel genervally, weper’s categories
impose a st}ong idexlaogical bias upan law and society

investigaticons. Those categories impose a pre-cut pattern upan
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the range of potential explanations and hence of potential
molutions. They require us to azk only the narrow questian: what
Wwill =erve to develop ar strvenathen & legal arder appropriate Lo
a market-oriented, privately-controlled, laizsez-faive economy?

For that Law and Economics does a far more sophisticated  job. At

any rate, Weber’s categories have too narvaw a focus to study the

law in the context of today's world of monopoly capitalism,
multinational covporations, state caorparations and social

administraticn.



2. Qn_Analytical Positivism. The Rule of Law vocabulary
resonates easily with analytical Jurisprudence. That philosaophy
had as 1its principal founder John Austin, who worked in the
fourth and fifth decade of the nineteenth century. (See above,
Chapter 1). He stated the essence of analytical positivism in its
central dictum: law is the command of the sovereign. That tells
the lawyer to go to the library and vead the law-in-the-books,
be;ause those laws embody the sovereign's command.

Sociclogy of law and law and development stand in flat

contradiction to that viewpzsint., To understand how law warks in
the world outside of libraries, ane must leave the library to
gxamine the world "out there". Does the Rule of Law vaocabulary

and analytical positivizm Have any meaning for the lawyer engaged
in legislaticon?

Anmalytical positivism shouts at uws its central teaching:
Only the wards of the rules have any importance. The lawyer, the
p=liceman, the bureaucrat and the judge must conform their
behavicur to the commands of the sovereign, and that they learn
from the words, that is, from the, law-in-the-bocks. If an
official or a judge cannot leavrn the command from the words alone
tas construed by a legal technique that looks exclusively at the
law-in-the-books) then too easily the official will enforce not
the sovereign’s commands, but the personal dicates of the
official or judge -- or so analyti;al positiviem implies. That
hardly helps -the drafter, who must himself compose the "command

of the saovereign" when he writes the laws. It does, however,
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contain an  important message: The particular words used iwa

written law (including subsidiary legislation, regqulaticons and so
Tortihd have deep significance. They constitute the means by
which the law-maker conveys to others in the state structure and

teo individuals the desirved norms of behaviour. Unless the laws?

addressees understand the waords and try to obey them, the
enterprise of governance through rules -- that is, the enterprise
of government | itself -- must fail. (Compare Professaor Singer’s

legal mihilism, Chapter II).

Words surely do not constitute little crystals, with a hard
surface seperating the matters covered by the words from all
owthers. At the edges, all words <1> become fuzzy and uﬁclear.{i}
NMevertheless, the enterprise of law requires that in the first
instance we respect the words of the laws. All laws delegate
power tio implementing officials for a purpose defined by the
legislature. In & demcocratic sacliety, the rule by the pecple has
significance only if the officials carry out ‘the will of the
legislature. In the first instance, the legislature expresces its
will in the wards it uses, Before construing a statute in terms
of policy, therefore, we must try to construe it in terms of
words. Only 1f that énterprise proves  impossible ocught  we
consider extranecus matters. Before writing a statute, therefore,
of coursse we must understand itse policy and purposes. We must

always remember, however, that our task lies in conveying the

1 Except proper names.

Z Az we have seen, the legal nihilists argue from this that
therefore n> law has_ any ascertainable meaning. Seeabove,
Chapter II (concerning professor Singer’s claims).
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law’s  intention to  its  addressees in words  that  they c=h
understand. The aonly "intention of the legislature" that counts
iz the intention that finds expression in words. For drafters, |

that constitutes the great teaching of analytical positivism.
C. SOCIOLOGICAL JURISPRUDENCE AND LEGAL REALISHM

More clearly than any other preceding legal philosophy,
leagl vrealism stood in sharp cohtradiction to analytical
positivism. Legal realism asserted the need to study the
difference between the rules and the behaviour they prescribed,
and the behaviouwr that actually accﬁrred in the face of the
rules, what the Realists called the law-in-the-books and the law-
in-action. A number of legal philosophies, some (like Mar=xism)
arising much earlier than legal realism, most (like Law and
Economics) arising much later, aqreed with that central thesis.
They all agreed (in effect) with the proposition that emerges
from cur  study of the Law of Non-Transferability of Law and the
Law of Reproduction of Institutions (Chapter IV): In deciding how
to behave in the face of a rule of law, people determine their
behaviour in light not aonly of the rule and the threat of
sanctian; but all éhe ofher constraints and rescurces in their
social and physical environment. In +this csecticn, we examine
sociclogical jurisprudence and legal realism. We then examine
various thearies that accept the central legal realist
proposition, but differ about the variables that a theory mus#
consider to exéhine behaviour in the face of a rule of law: In

Section D, theaories that foocws on subjective factors Cthe
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.kj.:.li.;:s'g(:_:igt; custom; the legal culture); in Section E, law and

sganomics; in Secticon F, Marxist legal thecory; and in Sectiaon G,

inetitutivnalism.

CHAMBLISS AND SEIDMAN, LAW, ORDER AND POWER (Supra)
3.2 THE FAILURE OF THE RULE OF LAW THEORY

Eighteenth-century thinkers **worked on a series of assumptions: that a society such as
the American and its form of government by the state were bound together inseparably:
that both could be made more perfect—and hence that the progress of society and
progress of the state were one and the same. Eighteenth century optimism was based on
legislative reform. conscious political judgement and action. Revolution was the
servant of the legislature and the legislature was the servant of the people. ™™
The nineteenth and twentieth centuries overwhelmed that sanguine temper. The
world created by the rise of capitalism and the Industrial Revolution defied control. The
government promised 10 be structured in the interests of the people but developed
instead large-scale organization, bureaucracy. and bases of decision-making that
contradicted and undermined the lofty ideals and theories that justified their existence.
The early nineteenth century found people revolting against the prevailing order,
demanding political rights. and struggling to expand liberal democracy. The **Rule of
Law'™" theory was shaken by the onslaught of people's actions expressing and

illuminating the contradictions that existed between the ideal of law and society and the
reality of most people’s experiences.
A vardety of theories of law and society arose to explain the failure.

e

£ »* * *

Eugene Ehrlich (1862-1922) lived in the Duchy of Bukovina, which was then part of
the Austro-Hungarian Empire. Bukovina was the home of at least nine distinct ethnic -
and religious groups. Each had its own informal rules: for marriage and divorce, -
descent and distribution, landlord and tenant. They followed these norms, not the -
formal Civil Code. Ehrlich called these informal norms the ‘‘living law’" in contrast to
the formal legal order. He argued that the living law should rank the priorities of
payment of the various claims and demands different people and groups made upon the

law:

When the junst is asked to draw the line between the conflicting interests independently. he is
asked by implication. to do it according to justice. ... The catch phrase about balancing of
interests that is so successful at the present time is not an answer to this question, for the very
question is: What is it that gives weight to the interests that are to be balanced? Manifestly it is
not the balancing jurist, writer or teacher, Judge or legislator, but society itself. ... Justice
therefore does not proceed trom the individual, but arises in society.?

In short the legislator or jurist should adjust the formal law to match the living law.

The sociological school. in the wing represented by Ehrlich, ultimately asserted
not merely that formal law reinstitutionalized custom, but that it ought to do so. It
contributed to studying law as social engineering by distinguishing the living law from
‘ the formal law—a lead that the legal realists, coming from a different, positivist
— rradition, would follow.

While the sociological school began to explore the tensions between formal law
and living law, the realists in the United States moved rapidly in the same direction. As
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noted earlier. Oliver Wendell Holmes fired the opening gun in the long engagement
between the realists and the analytical positivists in a lecture at Harvard in 1881. **The
life of the law, " he said, *‘is not logic, the life of the law is experience. '3 He accepted
the positivist view of law as a human affair, decided by human beings. He added the

pragmatic notion that one ought to base the decision on what the law ought to be upon
considerations of community expediency.

The realists began, as did the positivists, by considering primarily what happened
in courts. They learned that one could not explain the decision of courts in *“difficult ™’
cases, that is, those of first impression, by the elegant rationalizations that the judges.
following analytical positivism, gave in their opinions. They explained what judges did
and ought to do: to formulate new rule’s in light of how they thought the rule would
operate in society. That is to say. they invoked the categones they called the
law-in-the-books and the law-in-action.

These categories, formal and living law, law-in-the-books and law-in-action.
plainly become the basic building blocks for any science of law as social engineering.
Law as social engineering supposes the use of law to influence behavior directly. The
lawmaker can only change the formal rules. Lawmakers cannot, however. punch and
pinch people and society like balls of clay. Unless they are quite mad. they will try to
shape a legal order that effectively induces desired behavior. The way formal faw in
fact affects social behavior embodies the influence of the formal law on a society. The
way social behavior constrains the choice of lawmakers expresses the influence of the
living law on the formal law. The study of formal taw and living law, of law-in-the-
books and law-in-action, embodies the study of the interaction—the dialectic. 1t you
please—between law and society.

The gap between the formal and the living law only opens up the problem. The
study and explanation of that gap can lead to reliable knowledge about why some laws
work and others do not. Without that knowiedge, society can never purposively solve
its troubles.

The realist perspective poses problems; it does not help much with solutions.

I‘f “marks the beginning of wisdom about the
problem, for it asks the right questions. It tells us nothing about how to go about
answering the questions posed.

The study of the gap between the law-in-the-books and the law-in-action too easily
leads to research that serves merely as a handmaiden to power. If research explains
only why people disobey, its findings will more likely teach how to induce obedience
and not question policy itself. The study of the gap between the law-in-the-books and
the law-in-action sometimes seduces the researcher into studying threats to power. not
poverty and oppression. Students of law and society ought not become hired guns.
ready to travel on demand.

The perception of the gap between the law-in-the-books and the law-in-action.
however, initiates the generation of reliable knowledge about the limits of law. But. it
is only a first step. That study requires a methodology which lends itself to studying
ends as well as means, the morality as well as the practicality of the legal order.
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How uszeful is the realist vocabulary as a guide to what the
cuoht  ta beT How  might a drafter uze it to rewrite and

imprave the anti-pollution law?®

D.

"SOCINLOGICALY MODELS: THE VYAOLEKEGEIST; CUSTOM AND

LaW: THE LEGAL CULTURE.

CHAMBLISS-- AND SEIDMAN, LAW, ORDER AND POWER (Supra)

A variety of theories hold that society itself determines law. These mainly rest upon
notions of value-consensus. Here we discuss the historical school, the notion that law
merely institutionalizes custom, and the concept of the legal culture.

Carl von Savigny developed a jurisprudence that applied mystical Hegelian
notions to the problem of law. He held that *‘in the general consciousness of the people
lives positive law. ... It is by no means to be thought that it was the particular
members of the people by whose arbitrary will law was brought forth. . . . Rather it is
the spirit of a people living and working in common in all the individuals. which gave
birth to positive law. which therefore is to the consciousness of each individual not
accidentally but necessarily one and the same.’"°

Some sociologists took over a central notion of historical jurisprudence. William
Graham Sumner put it in an extreme form: stateways cannot change folkways.!' Law

. reflects custom, or it remains immured in the books. Paul Bohannan stated the claim in

a sophisticated form:

Customs are norms or rules . . . about the ways in which people must behave if social institutions
are to perform their tasks and society is to endure.... Some customs in some socicties ure
reinstitutionalized at another level; they are restated for the more precise purposes of legal
institutions. . . .

A legal right (and, with it, a law) is the restatement for the purpose of maintaining peacetul
and just operation of the institutions of society, of some, but never ail. of the recognized claims
of the persons within those institutions. .. .

Law is never a mere reflection of custom, however. Rather law is always out of phase with
society, specifically because of the duality of the statement and restatement and of rights.'

Lawrence Friedman proposed that the legal system comprises three elements: struc-
tural, substantive, and cultural.'? Structure includes ‘‘the number and types of courts.
presence or absence of a constitution, presence or absence of federalism or pluralism.
division of powers between Judges, legislators, Governors, Kings, juries, administra-
tive officers; modes of procedure in various institutions and the like. "

The substantive component embodies the output side of the legal system: *‘the
‘laws’ themselves—the rules, doctrines, statutes and decrees, 1o the extent that they are
actually used by the rulers and the ruled. and in addition, all other rules which govern.
whatever their formal status’ (emphasis added). **The legal culture”'—the cultural
element-—consists of “'the values and attitudes which bind the system together. and
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which determine the place of the legal system in the cuiture as a whole . . .. [It is] the
term we apply to those values and attitudes which derermine what structures are used
and why: which rules work and which do not and why'’ (emphasis added).'*

In sum, Friedman translated the term ‘‘legal system’" into the concept of society
itself, consisting of the state, the society’s normative structure, and its values and
attitudes. But he built into his definition an explanarion of how the legal system affects
Behavior: ““values and attitudes’” determine behavior.

:;Y " Despite minor yariations. these three theories explain behavior with respect to the
legal order by dark, irrational, subjective attitudes of mind—the Volksgeist, custom, or
the *‘legal culture.”" All would explain the failure of law to have the effect anticipated

in similar ways. Laws that fail ‘‘run against the grain.”"’
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NOTEE &ND QUESTIDNS (yq N

.1. Hiw would *xn:-n.Sa\;ign;,', Sumner, Bohannan and Friedman é{ch
-@mplain the relative failure of China’s anti-pollution law?

2. Hoxw valid 1is the proposition | that values and attitudes
control behavicur? Or does behavicour in time determine values and
attitudes™? Or 1is the relationship more complex? E.A.Hoebel
argued (in The lLaw_ _of Primitive _Man_19..) that we make choices
among constraints and resources  thrown wup by our  social and
physical envirconment in light of cur values and attitudes as they
then exist. As.we behave according to that choicé, ounr values
and attitudes change, so that in time cur values and attitudes
conform to our behaviour....and so on, indefinitely.

N In any event, does the statement, "an .actmr'5> values and

.attitudes—. explains the actor's behaviocur', have any real content?
Usually, how do we know that the actor has pa%ticular values and
attitudes? We cannct believe merely wWwhat the actor says -- we
all kridw that severe caontradictions appear between .one’s
statement of one’s values, and how one actually behaves. ("Dp not
trust what they say, but only what they do, " or "Even criminals
sometimes g to church")., Even for those who believe that values
determine behavicur, the only reliable data upon which to base a
decision about a person’s values become the bhehaviouwr itself.
That becomes circular, however, for the - difficulty to be
gxplained is that very behaviour., One couwld not "explain” the
continued pollution in China's cities by a cultural "value"

attached to eithter the pollution or the behaviour that causes 1f,

‘ﬁ"-:«r the best evidence of that so-called "value" consists of the



o
very behavicour that requires explanation. @(/ .

Moo does the civculavity dféappear when we choose to phrase
the problem as us=ing values to predict how  a person will behave
in the future -- for example, in response to a new rule of law.
From past behaviour we infer valuesi and attitudes; from values
and attitudes we make a.prediction of how the actor will behave
in the future.  That amounts to no more than an extrapolation

Trom past behavicour: Because the actor behaved this way in the

past, likely the actor will cohfinue to  behave that way in
future. The inference t= values and attitudes, and then using
those inferred values and attitudes 't predict future behavionr

adde no  additicnal weight of probability to the extrapoclation.
Extrapolaticon from past behaviour to predict  future behaviour is

a risky business. (A chicken may extrapolate from the past that

whenever thelsun rises, the farmer will come and feed it as
surely as  the sun rises. The chicken does nat  have an
apportuhity to rethink that extrapolaticocn when one day.the farmer
wrings its neck). Applied to the Chiﬁese anti-pollutian law;’a
prediction that the Chinese "values and attitudes" would prevent
them from observing the énti-bollution law amounted anly to a
predicticon that because in the past uwrban Chinese had acted in
ways that polluted the air, they would continue to do so in the
face of the law -- i.e., a simple exprapolation from past
behaviour.

4. Many writers attribute Chinese behavicur in the face of a

rule to "values and attitudes" -- in the hands of scholars, this

tends to become  "the legal culﬁure". For example, in 13288, a
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farmer in Cangna County in Zhejiang Province sued a local
magistrate.in a caze arising when the local government demalished
his howse because, they claimed, 1t had besn built illegally on
an  embankment that protected a wide area from flooding., The
newspaper article CChina Daily, September =2, 1388, p. 4) wrote

that "The emergence of the case is a challenge to the feudalistic

way of life, because under the old way common pecple never sued

government officials. . . ." It quoted the sued magistrate: "1t
iz a good phenomenon that, with the development of a commadity
economy, farmers have begun to discard their old ideas and

protect their legal rights and interests through the law instead
=f  unreasonable waye 1like viclent fighting between family
clans.™" Query: Is that an adequate explanation of why 1in the

past farmeErs did mot sue officials? Are there other reasons that

might explain the Chinese reluctance to swue officials -- far
evample, an expectation that officials will retaliate against
ordinary citizens who dare to sue them? Or an understanding that

the court system in the past has been biassed against theAcitizen
in favour of the official? Or ignorance of the rights granted by
the law?® Or an expectation that because of the excessive costs of
litigétian, a formal court victary still leaves the plaintiff
impoverished® What other possible ewplanations can you suggest

"

besides "values and attitudes"®
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[ T LAW AND ECONOMICS QL'

RICHARD A, 20SNER, THEE Z I
(CAMBRIDGE: HARV. U.?., l981

g This book takes an economie approach to issues—inciuding the
meaning of justice, the origin of the state, primitive law, retribu-
: tion, the right of privacy, defamation, racial discrimination, and
affirmative-action—that are not generally considered eco-
. nomic. [s not economics the study of the economic system, the
study of markets? None of the concepts or activities in my list
are market concepts or activities.

Although the traditional subject of economics is indeed the
behavior of individuals and organizations in markets, a3 mo-
ment’s rcflection on the economist's basic analyucal tool for

T S

4.

4 studying markets will suggest the possibility of using :conomics
o more broadly Thattool s the assumption that people are rauo-
4 nal maximizers of their sausfactions. The principles of econom-
ics are deductions from this assumption—for example. the
3 principle that a change in price will affect the quanti: of a gocd
03 by affecting the auractiveness of subsutute goods, or that re-
3 sources will gravitte to their most remunerative uses, or that
A the individual will allocate nis budget among available goods
: and services so that the marginal (last) dollar spent on each
-3 good and service yields the saresadsfacton to him: :f it did not,

v,
i

B he could increase his aggrez2te uality or welfare by a realloca-
uon.

Is it plausible to suppose that people are rational onlv or
mainly when they are transacuing in markets, and not when they
are engaged in other activiges of life, such as marriage and liti-
gation and crime and disciination and concealment of per-
sonal informadon? Or that only-the inhabitants of modern

Western-(or Westernized) sodeties are rational? If ratonality is
not confined to explidt market transactions but is a general and
dominant characterisic of sodal behavior, then the conceptual
apparatus constructed by generations of economists to explain
market behavior can be used to explain nonmarket behavior as

well.

2
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The Intellectual Foundations of &

“Law and Economics”

Edmund-W. Kitch

33 J. Legal Educ. (1983)
p. 184-96 :

Thf principal intellectual foundation of “"law and economics’ has been its
relative success in.illuminating two fundamental questions: First, what
effects do legal rules have upon society? And second. how do social forces
shape and determine the law? Law and economics has enjoyed relatively
greater success in addressing these questions in a provocative and illuminat'-
ing manner than have other approaches to the study of the phenomenon of

law. - 3 . i .

1. Analytic Methods

The major analytic methods associated with law and economics are:

1. The subject to be studied is to be conceir ed of as a svstem of constraints
and rewards interacting with individuals. A central objective of law-and-
economics scholarship has been to analyze the interaction between a system
of rules and the behavior of individuals in order to determine the cffects of
the rules. This conception of the agenda of legal scholarship was at the heart
of legal realism, but economics. with its developed methods for thinking
about the interaction between cOStS. returns. and individual profit-maximiz-
ing. provided an elegant analvtic framework adaptable to this inquiry.!

2. The purpose of scientific analysis 13 to identifyv the svstemnatic
component of phenomena and separate that component from the random
phenomena. A generalization is useful and worthwhileeven if it can explain
only a portion of the behavior examined. This insight is derived from social
science generally and regression methodology specifically. ltwasa liberaung

T
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insight for legal scholarship. hecause it freed scholars from the burdermof
explaining every case and problem and directed their auention to the
identification of general tendencies. Many of the most interesting and
provocative ideas about law advanced in recent years—ideas about the
tendency of common law to further efficiency,? regulariues in contractual
relationships,® and the interrelationship between criminal hehavior and theg
criminal law‘—could not have been advanced and investigated without this
underlying intellectual conception.

3. A strong regularity of human social behavior is behavior which serves
the interests of the actor. This premise is drawn from the behavioral
predicates of price theory, where its predictions have proven powerful and
useful. [t can be used to analyze responses to laws because it leads to the
prediction that individuals will alter their behavior to avoid the costs of laws
and to obtain their benefits. This prediction is a prolific generator of
hypotheses for investigation—for instance, that laws that freeze rents will
reduce the supply and increase the demand for rental housing;® that laws
that restrict entry into an industry will reduce its output;® and thaclaws thuc
tax or punish an activity will reduce its {requency.’

The emphasis on this premise in law-and-economics work has led to
criticism of the work on the ground that it inculcates amoral habits of
thought. But the premise that self-interest is a strong regularity of human
behavior does not logically require the hypothesis that people will behave in
antisocial ways. Rather, self-interest can explain precisely why people do
conform to the moral and legal norms of the social community. The gains
from trade can only exist if each individual is prepared to cooperate with
others, and the moral and legal norms of society can be understood as the
framework which makes such trade possible.

2. Paul H. Rubin, Whv Is the Common Law Efficient:, 6 J. Legal Swud. 51 (1977); CGeearge L.
Priest, The Common Law Process und the Selection of Efficient Rules, 6 §. Legal Stud. 83
(1977 : .

3. Anthony T. Kronman & Richard A. Posner, The Economics of Contract Law (Bosion:
Litle. Brown, 1979). Richard A. Posner & Andrew M. Rosenfield, Impossibility and Reluted
Doctrines in Contract Law: An Economic Analysis. 6 J. Legal Stud. 83 (1977): Charles J.
Goetz % Robert E. Scou, Principles of Relational Contracts. 67 Va. L. Rev. 1089 (1981
Charles J. Goetuz & Robert E. Scott. Enforcing Promises: An Examination of the Basis of
Contract. 89 Yale L. . 1261 (1980); Charles J. Coetz & Robert E. Scott, Measuring Sellers
Damages: The Lost Profits Puzzie, 31 Stan. L. Rev. 323 (1979); Charles J. Goewz & Robert E.
Scott, Liquidated Damages, Penalties and the Just Compensadion Principle: Some Noteson
an Enforcement Modet and a Theory of Efficient Breach, 77 Colum. L. Rev. 534 (1977)

4. Gary S. Becker & William M. Landes, eds.. Essays on the Economics of Crime and
Punishment (New York: National Bureau of Economic Research. 1974).

. Edgar O. Olsen, An Economist’s Analysis of Rent Control, 80 J. Pol. Econ. 108! (1972

6. Because the restriction on entry reduces the potential competition. This point only holds it
the restriction on entry effectively limits the entry of additional economic resources, rather
than simply firms, or when the regulation restrains efficient methods of competition b¥
those firms in the industry. The (irst effect was, for instance, documented in the m{uCJb
industry. Edmund W. Kiwch. Marc Isaucson & Daniel Kasper, The Regulation of Taxicabs
in Chicago, 14 J. L. & Econ. 285 (1971). The second effect was documented in the airline
industry. See the summary of the literawure in Stephen G. Breyer, Regulacdion and Its Reform
(Cambridge. Mass.: Harvard Univ. Press, 1982).

7. William M. Landes, An Economic Study of U.S. Aircraft Hijacking, 1961-1976. 21 J. L. ¢
. Econ. 1 (1978). :
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4. Marginal rather than gross or average effects are the important ¢ffects to
analyze in understanding human response to law. This insight is also
derived from price theory where it is used, for example, to prove the
counterintuitive proposition that a business that loses money will continue
to operate.? Past costs are sunk costs and have no bearing on decisions in the
present. The cows-and-corn example in Coase's social-cost article is a
notable example of the use of this insight:? once the liability system has been
established, it is a nonmarginal cost which does not affect production
decisions. Marginal analysis is critical to understanding the output ¢ffects of
price discrimination and thus the effect of antitrust laws that proscribe price
discrimination.'® [t is important for analyzing the effect of various transfer
and tax programs, whose effect must be gauged in terms of how they affect
marginal incentives.!!

5. Observed stable behavior is an indicia of an equilibrium that serves the
objectives of those who sustain it. There are many versions of this idea but it
is presented here in the form that has been most important for legal
scholarship: as a guide to inquiry. It is a useful counter to complex
predictive models including those generated from price theory, for it guards
against the theorist’s tendency to disregard, as cither abberrational or
antisocial, behavior that does not [it his predictions. The richness of the best
law-and-economics scholarship reflects the tension between the predictions
of rigorous price-theory models and careful investigation and analysis of
actual behavior by firms, courts, or legislawures. This guide was pioneered in
the antitrust area, where business phenomena such as tie-in sales, restrictive
distribution agreements, and long-term contracts that did nou (it the
predictions of simple spot-market-price theory had been explained us
monopolistic. It turned out that by analysis of the actual practices reported
in the cases in light of the question ""how could the business benefit from
this practice?,”” manv of these practices could be understood in light of a
multiperiod competitive model.!? Similarly. phenomena such as the failure
universally and uniformly to enforce criminal laws can be better understood
if they are studied and analyzed in terms of the costs and benefits of criminal
law enforcement rather than simply deplored as a failure of the system.!3

6. Goods and services are multidimensional, and regulation of one
dimension will affect the other dimensions of the good or service. This
principle is important because laws frequently affect only one aspect of a
complex set of interactions. For example, economic regulation often
regulates only the price at which a good or service can be sold without
regulating the quality and conditions under which it is sold. Sellers will

8. Because these losses are accounting losses on fixed capital that has no better use.
9. Ronald H. Coase. The Problem of Social Cost, 3 J. L. & Econ. 1, 2-6 (1960).

10. Richard A. Posner & Frank H. Eusterbrook. Antitrust: Cases, Economic Notes. and Other
Macerials, 2d ed., 98, 1 {4, 948-89 (St. Paul. Minn.: West Publishing Co., 1981).

1. See. e.g.. Richard A. Musgrave & Peggy B. Musgrave. Public Finance in Theury and
Pracuice, 3d ed.. 301-23 (New York: McGraw-Hill, 1980).

12. See the discussion and literature cited in Robert H. 8ork, The Antitrust Pasadox: A Policv
at War with liself. 280-309 (New York: Basic Books, 1978).

13 Ceorge | Sugler, The Opumum Entorcement of Law, 78 ] Pol. Econ. 326 (19701
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respond to a constraint on price by changirig one of the quality parameters,
Only if all parameters within the control of the seller are regulated, can these
effects be controlled. When this principle is used in conjunction with the
earlier principles, it can yield subtle hypotheses. For instance, safety
regulation will not increase safety, because the existing amount of “'salety”
reflects a preexisting equilibrium and if one input o safety is increased by
law, the participants will increase other inputs to risk in order to return
toward the previous equilibrium.!* In utility regulation, where many
parameters of the service are regulated bug price is based on a formula related
to investment, this insight leads to predit i’pns about the interaction between
output regulation and investment decisions in the form of the Averch-
Johnson-Wellisz hypothesis.'s This insight also helps to explain why
particular anticrime measures may have little impact on crime rates.

7. In evaluating the effects of laws, the multiparty, private transactional
respoanse is important. [t is important to look beyond the reactions of a single
individual to a rule of law and look at the systematic responses open to
groups of individuals. [f zero transaction costs are assumed, the Coase
theorem comes into play and generates the corollary that law will nut
matter.'s Although the zero-transaction-cost assumption is unrealistic, the
theorem suggests that one should be wary of concluding that laws have large
effects where the parties affected are in-continuing and regular bargaining
relationships with each other. Since they have already incurred the costs of
bargaining, the marginal cost of adding a-new topic—the new law—to their
agenda is low, and it is plausible to expect complex multiparty arrangements
to offset tts effects. For example, one should expect that in response to a tax
the parties involved in the taxed transaction will attempt to rearrange the
transaction so as to reduce the amount of the tax. Workers and emnplovers
will respond 0 an income tax by converting what would otherwise be
income into an expense. Or affected parties may cooperate in the operation
of black markets or leave the jurisdiction.

8. In evaluating any market or regulatory arrangements, it is tmportant to
compare the arrangement being evaluated against other viable institutional
alternatives. It is a simple intellectual matter to demonstrate the imperfec-
tions of markets and administration, butitis an intellectual exercise of little
interest. Since perfection is not attainable, one should search for the best
available.

14. Sam Pelizman, The Effects of Automobile Safety Regulation, 83 J. Pol. Econ. 677 (1973

15. The effect is the response of the firm to a constraint on its prices based upon rate of rewurn
where the {irm responds by increasing its capital base. Harvey Averch & Leland L. Johnson.
Behavior of the Firm under Regulatory Constraint, 52 Amer. Econ. Rev. 1052 (1962)
Sanislaw H. Wellisz, Regulation of Natural Gas Pipeline Companies: An Economic
Analysis, 71 J. Pol. Econ. 30 (1963).

16. Since the effects law has will be costlessly overcome by agreements among the a((rﬂd
parties, returning the arrangements to those they preferred in the first place. From the point
of view of a legal scholar. it is unfortunate that most of the literature on the Coase theoretn
has focused on the hypothetical. tractuble world where law does not matter rather thun the
actual world with which the law struggles.
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.0. The study of legal history and comparative law is important, bccaLEse
snificant differences in the structure of legal institutions will probably
nly appear where there are significant differences in the cost conditions
acing the society. Thus fifty-state American studies may only identify
differences that are so small that they do not matter—they are essentially the
random component of the process output—while obscuring the dominant
and important part of the process. If Massachusetts and Montana are alike in
: the things that matter, then we would expect them to disagree only on things
. that do not matter. To understand the really important aspects of our own
: legal system, we may need the comparative mirror of law generated by a very
different culture. This leads 10 an agenda of study and analysis of
: institutions as diverse as the medieval commons,!* property rights in
primitive societies,!? and the organization of socialist economics.?®
Legal scholars have, of course, long realized the importance of historical
and comparative studies. But these studies have been largely descriptive. Law
. and economics provides an analytic framework that can provide unifying
i direction to comparative and historical work. For instance: (a) Contractual
: relations have had varying scope within societies. What social variables
: account for the varying scope accorded to social ordering through contract?
F (b) What effects have different forms of economic ordering had on the
productivity of societies? (c) Do legal institutions operate systematically to
enhance human welfare; do they operate to protect and maintain the -
_ position of those in political power; do they have no effect; or should they be
. understood in some entirely different framework? If these questions should
be answered differently in different societies, or at different times, what
accounts for these differences?
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11. Factual Insights

3 Il.aw and economics has also been associated with a series of factual

~ insights that have been important to contemporary American legal

scholarship.

: 1. Markets have strong efficiency properties. Using only price theory it is )
possible to argue that markets are efficient, or, conversely, that they are beset

by fatal imperfections. How well markets operate in practice is a question of
fact. Are the theoretical imperfections important in practice or are they

17. John S. McGee, Predatory Price Cutting: The Standard Oil (N.].) Case, 1 J. L. & Econ. 137
(1958); Gary T. Schwartz, Tort Law and the Economy in Nineteenth Century America: A
ey Reinterpretation, 90 Yale L. J. 1717 (1981).

18. Donald N. McCloskey. The Persistence of English Common Fields. in European Peasants
and Their Markets. ed. William N. Parker & Eric L. Jones (Princeton. N.}.: Princeton Univ.
Press, 1975); Donald N. McCloskey, The Economics of Enclosure, in id.; Carl }. Dahlman,
The Open Field System and Beyond (Cambridge: Cambridge Univ. Press, 1980).

19. Richard A. Posner, A Theory of Primitive Society, with Special Referenceto Law, 23 J. L. &
Econ. 1 (1980).

20. John H. Moore, Agency Costs, Technological Change, and Soviet Central Planning, 24 .

- L. % Econ. 189 (1981).
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relatively unimportant? The rise of law and economics has been correlated

with a change in the intellectual climate, which has become more receptive
to the view that markets are an effective form of social organization in many
situations. This change in the general intellectual climate huas made
academic lawyers more interested in the private-law structures that support
the operation of markets and more receptive to policy approaches that use
private-market institutions. This has in turn made economics more relevant
to law.

Law and. economics has itself made only a small contribution to this
change. The scholars of the 1930s who viewed markets as producing a
situation in which millioans were idle and hungry could hardly have bec :
expected to have faith in the inevitable ordering properties of the "invisible
hand.” Nor did their background include any extensive experience with
large-scale government economic management. The Interstate Commerce
Commission, which was their most ambitious domestic precedent, was timid
by modern standards of economic intervention. No wonder they said to
themselves, “There must be a better way.”

By conurast, the current generation of scholars has seen the power of
markets to generate private production in the post-World War world and
experienced first-hand the imperfections of bureaucrauc management. On
an inteilectual level, it has been possible to place the Depression in historical
perspective and to come to understand the role of the Federal Reserve Board
in sustaining and extending the long downward economic spiral of the early
'30s.2

Law and economics has played a role in this large and important
transformation of perceptions in one respect. The antitrust-industrial-
organization work has shown that many of the market failures attributed to
barriers to entry, predatory practices, and monopoly extension are not in
practice significant problems.??

It is this element of law and economics that probably accounts for the view
of some that it is an intellectual movement hopelessly tainted by ideology.
An appreciation of the power of markets to release human energies for
public ends inevitably leads to nonsocialist prescriptions. The interesting
thing is that the efficiency properties of markets are now so widely
appreciated that this finding is seldom challenged. In the days of classic
socialist theory, it was possible to argue that the emerging scale of produc-
tion was so large that all markets would be dominated by monopolies.
Ironically, the very technological progress that made large-scale production
efficient also led to means of transportation and communication that vastly
expanded the geographic scope of markets. This has forced socialist political
theorists to abandon price theory to the liberals.

2. Much social behavior can be illuminated through rigorous use of self-

21. Milton Friedman & Anna Jacobson Schwartz, A Monctary History of the United Swtes:
1867-1960. 299-419 (Princeton, N.]J.: Princeton Univ. Press, 1963).

22. Phillip Areeda & Donald F. Turner, 3 Antitrust Law, passim and sec. T11b, ac 152 (Bostow:
- Liule, Brown, 1978).
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interest-maximization models, including such areas of noncommerc(i‘a‘l/

behavior as political behavior,?® family behavior,?! and criminal behavior.?*

3. Private-law rules matter and involve policy issues as fundamental and
important as public-law rules. One of the reasons that law and economics
has been so well received in law schools is that it has addressed in an
interesting way the concerns of the private-law lawyer—the rules of
cantracts, torts, and property.? For the preceding thirty years public law had
been on the rise in American law schools and had attracted the most
ambitious minds. In contrast, private law came to be viewed as narrow and
technical. Law and economics placed private law in a larger policy context
and generated vigorous literatures on liability rules and the nature and
structure of contracting and property systems. Since private law does in fact
matter, this more rigorous and systematic method of approaching issues of
the significance of private-law rules was a useful corrective.

4. Economic regulation often has, effects which are adverse to social
welfare and is often imposed and maintained for the purpose of protecting
the interest of the firms regulated. Law and economics, and particularly the
industrial-organization literature associated with law and economics, docu-
mented a stunning series of failures in the structure of the economic
regulation that lay at the heart of the New Deal’s faith in economic
management. These demonstrations focused on agencies tht restricted entry
(airlines, trucks, communications common carriers), restricted pricing
freedom (railroad, utility regulation, Robinson-Patman Act), or prevented
the creation of private property rights (broadcast regulation).?” In case after
case it was possible to show, on the basis of rather elementary price theory
and economic data, that these supposedly ‘““scientific” regulatory regimes
resulted in a social loss, protected politically powerful groups, and did not
have the efficiency effects claimed for them.

23. Anthony Downs, An Economic Theory of Democracy (New York: Harper & Row, 1957).
24. Gary S. Becker, A Treatise on the Family (Cambridge, Mass.: Harvard Univ. Press, 1982).

25. Gary S. Becker. Crime and Punishment: An Economic Approach, 76 J. Pol. Econ. 169
(1968).

26. See Henry G. Manne. ¢d.. The Economics of Legal Relationships: Readings in the Theory
of Property Rights (St. Paul, Minn.: West Publishing Co., 1973). Kronman & Posner, supra
note 3;: Guido Calabresi. Some Thoughts on Risk Distribution and the Law of Torts, 70
Yale L. J. 499 (1961): John Prather Brown, Toward an Economic Theory of Liability, 2 J.
Legal Stud. 323 (1973); Neil K. Komesar, Toward a General Theory of Personal Injury Law,
3 J. Legal Stud. 457 (1974); Guido Calabresi & A. Douglas Meclamed, Property Rules,

Liability Rules. and Inalienability: One View of the Cathedral, 85 Harv. L. Rev. 1089
(1975).

27. Much of this literature is 10 be found summarized in Breyer, supra note 6, and Alfred E.
Kahn, The Economics of Regulation: Principles and Insiitutions (New York: John Wiley &
Sons, 1970). Seminal studies include Richard E. Caves, Air Transport and its Regulators:
An Industry Study (Cambridge, Mass.: Harvard Univ. Press, 1962); Paul W. MacAvoy, The
Economic Effects of Regulation: The Trunkline Railroad Cartels and the Interstate
Commerce Commission before 1900 (Cambridge, Mass.: M.LT. Press, 1965). Paul W,
MacAvoy. Price Formation in Natural Gos Fields (New Haven, Conn.: Yale Univ. Press,
1962); George 1. Stigler, Public Regulation of the Securities Markets, 37 J. Bus. 117 (1964);
Ronald H. Coase, The Federal Communications Commission, 2 J. L. & Econ. 1 (1959).
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Reflections on Professional
Education, Legal Scholarship, and

the Law-and-Economics Movement

Fran"c [. Michelman
33 J. Legal Educ. 197 (1983).

I olfer my thoughts about some of the precepts of analytial
method that Kiwch has approvingly ascribed 1o law and economics.
1. Checking the Foundations
I. The subject to be studied is 1o be concerived of as a system ol constraints and rewards
interacting with individuals. A central objective of law-and-economics scholarship has

been 10 analvae the interaction between a sysiem of rules and the behavior of individuals in
arder to determine the cifects of the rules.?

| have no quarrel with this formulation of an objective for law-and- .
economics scholarship, with ics value, or with the commitment w it of much

Fraak I. Micheiman is Prolessor ol Law, Harvard University.

2. Edmund W. Kiwch. Ineilectual Foundatons of Law and Economics. 33 J. Legal Educ, 184
(1943). .
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of the relevant scholarship with - which [ am acquainted. [ pause only (0 note
that the objective will be attainable only insofar as the analyst can rigorously
hold apart the supposedly independent behavioral regularities and the
observed ""effects of the [legal] rules.”” There is constant danger of the analv-
sis collapsing into tautology through reading of the obscrved outcormc back
into the behavioral suppositions. For example, the prevailing legal rule 15
that you are not required to put in an appearance at the polls on election
day. Still, substantial numbers do so, despite the apparent fudlity of this
expenditure of time and energy from the standpoint of the economizing
individual. Tt would be both tautological and obscurantist to infer from this
state of affairs that people have a “taste” for the act of voung as such.

It would be very neat if the central thesis of economic analysis were that its
axiomatic presupposition of individualistically “‘rational” behavior® were
sufficient, by itself or in combination with extra-behavioral facts about
resource scarcity, technology, etc., to determine the effects of a given legal
event. Were that the thesis, empirical inspection of actual results could
certainly provide a rigorous, pragmatic test. (For example, the voding
phenomenon apparently would defeat the thesis). Conversely, firm predic-
tions of legal impact would be available for as long as the thesis heid up.

However, as just about everyone is by now aware, th®'‘rational’-behavior
axioms do not pretend by themselves 1o determine predicted results.
Conversely, they are strictly nonfalsifiable. They are lormal propositions
only, which can cut no empirial ice without additional concrete input
about the actual, particular motivations of those subject to the investigauion.
(In the voting case, everything depends on our imputations to people of
“astes’” for voting.) And that means trouble.

3. A strong regularity of human social behavior is behavior which serves the interest of the
acior. This premise . . . can be used (0 analvie responses 10 laws because it leads o the
prediction that individuals will alter thetr behavior to avoid the costs of laws and 1o oblain
their benefits. This prediction is 4 proliflic generator of hvpotheses for invesugation.

5. Observed stable behavior 13 4n 1ndic1a of 4n equilibrium that serves the objectives of
those who sustain . .. . [This dea}. .. quards against the theorist's iendency 1o disregard
either as aberrational or anusocial behavior that does nod fit hus predictions. The richness
of the best law-and-econnmics »x hotlarship reflects the tension between the predictions of
rigorous price theory models and cureful invesuganion and analyss of actual behavior. N

Precept 3 does not help much to avert the trouble. [t would. if “interest”
were used in the sense of the idenufiable 0bjective good of an actor which
may or may not accord with the latter’s current desires or conduct.? A thesis
that persons regularly act. willy-nilly, in accordance with objectiveiv
identifiable "interest’” would certainly be falsifitable. But that does not seem
to be the one Kitch has in mind. He means, radher. that people regularly act

3. “Rational” for present purposes Means optumiting on one’s alternatives. thus maximizng
one’s sausfacuons, bv :onllnuou’ trading off at the margin. See discussion, below. of
Kiwch's Precepis 4. 6. and 7. Since L his 13, in my view. 4 peculiur and consincred noton ot
ratonality. [ shall conuinue 10 enclose the word 1n «ure-cqquotes when | use 1t thus.

4. Kich. supra notwe 2, at 138-49.

5 As 1t-is sometimes used tn cxplananions of paternalism 43 4CLION 1N 4 pPeryON’y intcres
creqardless of thad person s current wishea.
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in éunuit of their interests as currently experienced by themselves. And (nut 771
theorem s nonfalsifiable, i.e., tautological, except insofar as invesugators C,/
have some way, independent of the behavior that the thesis means to predict.
of ascertaining the concurrent mouvational experience of their subjects.

That chis is indeed possiblie, (0 some worthwhile extent, is the implicadon
of Kitch's formulation of the thesis in terms of "the costs™ and ““the benefits™ o
of alternative responses to laws. What thac language seems 0 inumace is that
various consequences may be identifiable by investigators as serving or
disserving the subjective interests of the members of a population simply on
the basis of common sense. shared experience, and accumulating posituve
knowledge derived {rom prior. common-sense-based hypotheses. The thesis,
then, is that a populadon will respond o a legal event by “radonally”
moving to minimize costs or maximize benefits as those would be typically
evaluated in the common culture shared by the population and the
investigators. What really, ultimately “‘generates . . . hypotheses for
investigation'’ is nothing more or less than the investigator's common-sense
suppositions about what people generally want and do not want.

Modest as that position may be, it does move us back from the brink of
tautoiogy. Things can wurn out detectably different from what was predicted
§ in a spedfic case, and if they do, we will know the analyst was wrong about
something: either the particular auribution of concrete subjective interests to
; the population, or the general theorem thac people behave ““rationally™ so as
. 1o serve their interests.

However, it is juse this inexpungible possibility of equivocation on which

: guers was wrong—that concerning the content of the interests or that

, concerning the “‘rationality” of the behavior—which leaves the economic

b pexrspective on human events finally lacking substantive content, as a hard

: look at Precept 5 will certainly show. The analyst may sometimes be proved

: wrong. about something, but it will not ever be the “‘rational’-behavior

axiom any more than it will be the auributions of contingent motive. The

“rational”-behavior premise, and its sophisticated transformations into the

analytic apparatus of microeconomics, are just a wav—often. to be sure, a

powerfully clarifying way-—of organizing thought and experience about

where the sundry ends and modvations of interacting, culturally conditioned
humans will carry them if subjected to this or that set of institutional

: consurainds. :

: The point is not that one does not sometimes, even often, obtain a useful
purchase on the world by thus shuuling between “‘rigorous price theory
models” and “‘careful investigation and analysis of actual behavior.” Rather.

- it is that the “tensions” in the picture exist. not between “rigorous . . .
modeis” on the one hand and refractory behavioral material on the ather,
but between potenually conflicting bodies of particular behavioral/motiva-
tuonal material: those inserted into the model at moments of prediction, and
those read out of it at moments of olservation. The imaginative endities
behind the predictions and the tensions are all-—-depending on point of
view—either (objective) behaviors or (subjective) interests. The model is an
interpretive apparatus for organizing and editing experience so as to make
intelligible and comparable the phenomena-—behaviors or interests—wae
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predict and those we observe. As such. the model is optional, espocially
insomuch as there is plenty of plainly significant experience that it quite
fails to apuure or explain.*

The essence of the modei can be found embedded in Kitch's fourth. sixth,

"and seventh analyual precepts.

1. Marginal racher than gross or average cffects are the important effects (o analyze in
undersanding human response to law. . . . {For example.] past costs are sunk costs and
have no bearing on decisions in the present.

6. Goods and services are multidimensional and regulation of one dimension will affect
the other dimensions of the good or service. . . . For instance, safety regulation will not
increase safety because the existing amount of “safety” reflects a preexisting equilibrium,
and if one input 0 salety is increased by law, the participants will increase other inputs 0
tisk in order 10 retumn toward the previous equilibrium.

1. In evaluading the effects of law. the multiparty private transactional response is
impornant. . . . If zero transaction coss are assumed. the Coase theorem comes into play
and generates the corollary that the law will not mauer. . . . (Olne should be wary of
conciuding that laws have large effects where the parties affected are in continuing and
regular bargaining refationships with cach other.?

These precepts sirike me as much alike in both content and meric. All are
descriptive of the same mode of “'rationally’ calculative behavior—in which
the key ideas are the closely interrelated ones of optimization by marginal
choice (“‘trade-off * governed by a “rate of substitution™) and competitive
equilibrium——which law-and-economics pracuitioners suppose will govern
individual and societal responses to legal events, and which, as they have
well aught, will often lead (0 counterintuitive results.

Taking these as standing, suong reminders of things “one should be
wary” of overlooking in instrumental appraisals of law actual or prospective,
I consider these precepts to be true and valuable conuributions of law-and-
economics work to the fund of critical undersitanding that should guide the
efforts of reform-minded lawyers and law professors. The kinds of responses
they describe are assuredly common. and the effects of those responses on
legal impacts are liable t0 be overlooked without prompting from the
analytical habits and methods that these precepts represent.

Sull, issues of no slight importance are suppressed by the categorical (one
in which the precepts are oifered. Among mistakes one ought to be wary of.
after all. are such suppositions as that "past costs [categorically].. . have no
bearing on decisions in the present’”; that “if one input to safety is increased
by law, the participants (categorically] will increase other inputs to risk™’;
and that, by virtue of the Coase theorem, “if . . . transaction costs are
assumed {to be negligible], . . . the law will not macter.” Understood as

6. Warren J. Samuels. an economist, puts the matter this way:
Any behavior or area of lile that can be specified in terms of 2 maximization problem
will evidence “econnomic” characterisucs. But the maximizing conclusions will be Jdue
10 the paradigm with which th} phenomenon is interprered and not to the “natuce” of
the phenomenon itsell. Aliernadively, the phenomenon may be intetligible in terms of
several dilferent paradigms, and there are no cnitena dictaung chowce among paradigms.

Warren J. Sumuels. Maximization of Wealth as Jusiice. 560 Texas L. Rev. 147, 164 (19810,

-

. Kih, supre now 2. at 189-90.
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depictions of or derivations from a special normative standard of rational
conduct, such categorical statemenus are incontestable. Undersiood as
characterizations of what we actually are like and how we actually behave,
they are half-auths sure to mislead. Which gets us to Precepc 2. [

2 The purpose of scientific analysis is o idendfy the sysiematic component of phenomena .
and separawe that componeru from the random phenomena. A generalization is useful and
worthwhile even if it an explain only a portion of the behavior examined.?

Reflections on Law and Economics

If an clegant theory appears 10 explain, in the correladonal sense, a
respectable amount of the variance in a set of observations, there will be
some tendency (o picture the variance remaining unexplained by that theory
as unsystematic, random, impenetrable muck lacking significance—what
satistdans call “the residuals.” Thus may one be led to think that the
distinctive behavioral theorems of economic analysis (see the preceding
discussion of Kitch’s Precepts 4. 6, and 7) are the only ones capable of
making comprehensible the legal phenomena that interest us.

Critics of law and economics (myself included) believe the opposite is true:
that is, that the marginally trading-off (some citics would call it the
“commodity™’) form of consciousness and behavior posited by law and eco-
nomics is only one side of the story of what people—us—are and can be like:
that the story has other sides, no less coherent or authentic to whoeverisina
frame of mind (0 receive them: and that we, especially as we act through our
conversations with each other. are very much the agents of our own
conditioning and the authors of our own stary.

[n other words., which is the "systematic” component and which the
“random’’ is very. much in the eve of the beholder. There are perspectives—
not so unfamiliar, after all—in which mercantile behavior on the part of a
parent apparently ready to sell his child for a good profit over what he would
have paid for it, or even something as prosaic as the sale of votes or offices,
would definitely {all into the random fraction.

No one, so far as | know, questions that "a generalization is useful and
worthwhile even if it can explain only a portion of the behavior examined.”
To trumpet this point is, as Mark Kelman has had occasion to observe.? to
miss what critics are driving at when they point to empirical deviations from
the asserted behavioral regularides of price theory. Explanauons—schemara
that serve to organize some significant fraction of experience—are useful, to
put it mildly, and that includes law and economics. The critical point is (o
avoid mistaking an organizing construct for a structural reality that, by
defining the possible. limits vision and deadens will.

That, indeed. would seem to be the message of Kitch's own Precept 10:

10. The study of legal history and comparauve law is imporant because signilicant
differences in the structure of lexal institutions will probably onlv appear where there are
ugnificant differences in the cost conditons fucing society. . . . To understand the really
important aspects of our own leqal svatem. we muv need the comparative mirt~ of law
generated by a very dillerent-culure.'®

& /d ac 190,

9. See Mark C. Kelman. Spuzer and Hoifman on Coase: A Briet Repurnder, 33 So Cal. L. Rev.
1215, 1219-21 (1980,

10. Kiwch. supre note 2. ac 191,
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This precepe [ regard as exhibiting boch a truth of surpassing importance
and a paradox. Its truth is that one comes to define and perceive, and thus to
undersaand, one’s own culture—one’s own tnteilectual situation—only by
imagining alternadve possibilities. [t is by simultaneously providing us
with the means of imaginacive escape. and suggesting to us what our own
consciousness is not, that the sympathetic study of quite other cultures mav
allow us to form some self-observant sense of what our own consciousness 1s.

One does not escape one’s fetters, though, by dragging them along: and
one will not ever get much of a look at one’s own inteilectual predicament if
one always starts by projecting that predicament onto the foreign ground
from which one hopes (0 caich a true giimpse of home. If all you think (o
search for in other cultures is correlation between variations in ““cos¢
conditions”” and “‘the swructure of legal institudons.” you foreclose the
possibility of recognizing a culture in which one of the controlling
*conditions’ is that crucial prompungs and motuvauons do not take the
“commodity’ form of marginally interchangeable ““costs™ at all. And so vou
may fail to see that one of the distinguishing and conungent features of our
own thought process is its relentess urge (o reduce every motivation 1o

a cost.
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MNOTES AND QUESTIONS (
1. What does FKitch assert is  the subject-matter of law and
economics (his Precept 137 What caution does Michelman make

about that?

Z. What does ¥Kitch assert is the major factor ("a strong
regularity”) in human saocial behaviour (Precept 3227 (Posner makes
the same asserticon). 0Of that, Michelman sayese that Kitch really
nolds that

"a population will respond to a legal event by "raticnally?
moving to minimize benefits as__those_would be typically

the_investigators. What really ultimately ‘generates . . .

F;BEEE;;;;—fE;_—E;vestigaticmPis noathing movre or less than
the investigatars’s common-sense suppositicon about what the
pecple generally want and do not want.”
How would Kiteh respond to that criticism™
. Speaking of three of Kitch’s propositions concevning how
pecple behave in a calculating fashion (Precepts ¢4, & and 7),
Michelman states that "understood as characterization of what we
actually are 1like and how we actually behave", the propositions

"are half-truths likely to mislead”. Why does he say that? Haow

would Kitch and Posner likely respond?

S. Speaking of Kitch’s Precept 2, Michelman states that "which
is the ‘systematic’ component and which iz the ‘random’
Ccomponent of. behavicurl iz very much in the eye of the

beholder." What does he mean by that? He <says also  that "the
critical point  is to  aveoid mistaking an erganizing co nstruct
for a structural reality that, by defining the possible, limites

vigion and deadens will.," How would Kitch respond? Do not all
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vacabulariee limit visian? CEZ//

. Consider Kitch's discussion of the need to study legal hist&ry
and comparative law Cprecep% 100 fit 1s important "because
significant differences in the structure of legal institutians
will probably aonly appear where there are significant differences
in the c<ost conditions facing society"). How deoes Michelman
respond ‘to this? In Michelman'’s view, what consideraticons in

deciding what the law ocught to be does Law and Economics compel

its piﬁactitianer to adopt? Does Michelman believe that those
considervations ("cost conditions" as  the independent variable, .
and "the structure of legal institutions" as  the dependent
variable) constitute the appropriate considervations to take into
account when studying every society? What Emnsiderations woald
Michelman take intc  account? Does  Kitch believe that "cost
conditions”  constitute the upiversal explanaticn for all human

action, everyplace and in every cualture?

7. In your view, who has the better of the argument: Posner and
Kitch, or Michelman and Samuels? WhyT
2. How useful is law and economics  for determining policy in

the Third Warld? Consider the following excerpt.

MAKGETLA AND SEIDMAN "THE APPLICAERILITY OF LAW AND ECOMOMICS TO
POLICY-MAKING IN THE THIRD WORLD", - J. Ec. Issues, March, 1989



CONCLUSION

In order o test the appilicability of law and economics in the Third World context,
we examined it as theory, considering its methodology, concepts and perspective. To
examine its central tenets, we recast its argument in a problem-solving format. That
format requires that we ask, first, what difficulties it aims to solve (that is, what is its
perspective); second, what explanations it offers for those difficulties; and third, what
solutions it derives from that analysis. We conclude that, despite its claims to universal
applicability, as a theory law and economics has questionable utility in solving Third .
World economic problems.

I. Methodology. The methodology of law and economics does not seem suitable for
policymakers in the Third World. They need a methodology that will cope with their
idiosyncratic problems. That calls for an analytical approach that involves explicit
specification of a difficulty; the elaboration of alternative explanations and a choice
between them based on research; alternative proposals for solution (and a choice
between them as well); and implementation and monitoring. Such a methodology
encourages policymakers to draw hypotheses, not from a single source, but from the
entire range of general theories. At every stage, 100, it invites - indeed, requires -
research into the specific conditions of the problem addressed. it forces policy makers to
engage the peculiarities of their own situation while drawing on their own and other's
experience to guide their research.

90 Cf. Leff, supra-n.18, at . . : ("Politics may. . .be a method of cementing social solidariy
through even distributive justice, and the purpose of the political process may indeed be anti-

efficient and distributively absurd. But. . .'we' may be getting, overall, what we want.”) .\




. By contrast, law and economics employs an ends-means methodology that requires
decisionmakers to commit thems?Wes to a general solution before undertaking empirical
research. Governments must seek to recreate in their countries the neo-classical ideal;
research may consider only the most cost-effective means to that end. The extraordinary
level of abstraction and the positivist organisation of the theory discourage policymakers
from using experience to test its relevance to their conditions. In the end, this aspect
also prevents law and economics from itself developing to meet the needs of the.Third
World.

2. Perspectives. Law and economics claims that its proposals will help ensure

efficiency and freedom. Both goals, it asserts, lie in everyone's interest. By implication,
law and economics addresses the twin difficulties of low productivity and governmentai
constraints on freedom.

Neither problem adequately reflects the social ilis of the Third World. There, for
the vast majority, poverty and economic powerlessness constrained freedom of choice at
least as much as government control. Moreover, inefficiency in the existing modemn-
sector enterprises does not prove the central cause of low output per capita. That
problem reflects, rather, the high levels of underemployment and unemployment, which

.coexist with high productivity in the modern sector. In these circumstances, seeking to
maximise the efficiency on employed resources aione equates to maintaining economic
disarticulation and external dependency. Given the weakness of domestic linkages, a
trickle-down effect to benefit the majority seems unlikely to emerge in the foreseeable
future.

The difficulties of inefficiency and inappropriate government intervention in the
market thus reflected, ultimately, the concerns of the (often foreign) modern-sector
entrepreneur. To respond to the claims and demands of the majority, Third World
policymakers ought rather to focus on ameliorating poverty and powerlessness. An
appropriate theory must then adopt a perspective that looks to the empowerment, not of
those who already enjoy power and privilege, but of the mass.

3. Explanations. Law and economics explains inefficiency and limited freedom
principally by government distortion of the market. Government either fail to establish
appropriate ground rules, to ensure an efficient market; or, in attempting to overcome
externalities, fail to mimic market outcomes adequately. That conclusion derives from
neo-classical models.

Yet neo-cléssicalrmode-ls suggest that government intervention ensures inefficiency
only if the other conditions of perfect competiton prevail. In the Third World, market
forces tend 1o generate factor immobility and monopolisation of the modern sector and,
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economism of the perfectly competutxve entrepreneur is most distinguished by its

with it, extreme income disparities. Moreover, the ail-knowing, dispassionate

absence. In the logic of neo* classmal(ﬁ,conomxc; therefore, government intervention
need not prove the prmcxpd«, or even,major, cause of inefficiency.

4. Solutions. in the problem-solving agenda, the final task becomes to propose
solutions for the causes for the problem that the explanations identify. Based on its
notion that Third World market inefficiency and lack of freedom flows from . ’
inappropriate government interventions, advisors in the law and economics tendency ‘
advocate that government cease and desist obvious interventions. In the Third World, like i
the IMF, they must condemn control over foreign exchange, government investment in
productive enterprises, tax or other incentives, wage or price fixing, and the like. If at
all, government should seek to achieve the same ends oniy through the manipulation of
property rights and liabilities to modify externalities.

Solutions that rest on inadequate explanations must fail. Ultimately, either law and
economics proposes the impossible solution of using the state to create perfect
competititon, or it focuses on a single causal factor - the inappropriate provision of
inalienable rights and other government interventions in the market - without
providing an adequate theoretical justification. That is one definition of an ideology. The
resuiting measures tend to permit transnational corporations and banks to act with local
elites to continue to siphon off most of the Third World's income without bringing about

development.

While not ensuring efficiency, law and economics solutions neither address nor
appear likely to ameliorate the economic and political poweriessnes of the majority of
the Third World's population. Given vast disparities in income and wealth, extending free
markets to areas previously covered by inalienable rights effectively enhances the
power of the already-powerful. Ultimately, it requires the weakening or dissolution of
institutions, such as legislatures and cooperatives, that could bring about greater
popular participation in political and economic decisionmaking. Proposals derived from
law and economics thus constitute not part of the solution of poverty and powerlessness,
but part of their causes. Applied in the Third World, law and economics becomes not a
theory for development in favour of the mass of the population, but an ideology for the
preservation of the status quo.

Neo-classical economics does not provide the only body of economic or policy
theory that lawmakers can draw upoh. Its formality, which gives the impression of
accuracy, and claim to present general and inescapable truths may make it appear
attractive. But other bodies of economic thought foster more systematic attention to the
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NOTES AND QUESTIONS @

1. Recall Tllickson®s account of  hew ranchers and farmers in
Shasta County, California dealt with stray cattle. HMiow wonld
Kitch account far that behaviour? Can he accaunt for it withoat
falling into  tautolagy? (That is; they follow the "good
neighbour” set of informal norms instead of the law because they

prefer those norms to those prescribed by the law)d. Compare

Michelman'’s example of vaoting behaviour.

—

2. Warren Samuels concludes a devastating review of Posner’s

principal wark (Samuels, Book Review of Posner, The Economics of

It is my interpretation, offered here as a hypothesis, that Posaer’s
economic approach to law can be described as any or all of the follow-

ing: a manifestation and expression of a culturally determined perspec--
tive; a subtle expression and legitimation of social power on behalf of
the judiciary; an attempt 10 escape from the freedom and pain of moral.
judgment; and a technician’s effort to reach determinate solutions
rather than be satisfied with understanding what is going on. Posner’s .
vehicle for all this is, of course, the principle of wealth maximizaton. .

To explain this interpretation, we must first clarify the existential
nature of economic phenomena. It has been said of economusts that we
know the price of everything but the value of nothing. On the contrary,
economists, particularly insofar as we are necoclassicist in character,
deny that there is, with regard to the exchange value of commeodities,
anything approaching “value™ as an absolute or metaphysical category
that transcends price. There is only a network of prices denved from
the interaction of demand and supply functions that operate within and
give effect 1o a changing system of nghts, law, preferences, technology,
population, and so on. For all its emphasis on positivistic, determinis-
tic solutions, such an economics 1s relativist and existentalist. Prices
are only temporary resting places, only coeflicients of choice 1o coaun-
ual flux.






Counsider, for example, equilibrium, or opumal. pnces. A change
in physical resource availability, in tastes, in relative entitiements, will
lead to a change in relative prices and, more importaatly, to a change
in resource allocation. Such prices are made through the market or
through planning rather than found. There is no unique configurauon
of prices and therefore no unique set of costs or resource allocation,
and no unique optimal solution. More generally, a;l vanables, even

their episodic cthbnum magnitudes, are interdependent; none is ab- .

solute. Even scarcity is a relativist condition.

But the ¢conomy is a normative process and is so in at least two
respects: normative choice is exercised as to the allocation of resources,
in part through tastes, and normative choice is exercised with regard o
the structure of decisionmaking itself—the structure of rights or of
power. All this is true of lawmaking as well.

One of the characteristics of human choice is the quest for abso-
lute, if not neutral, principles of choice. The purpose of this quest is

somehow to escape the terrible frustration of choice as well as to mask

or to legitimize the choices actually made. This is a quest pursued by
individuals as they seek to satisfy personal choices and by individuals
and groups contributing to social choices. It is one from which Posner
is not free.

Posner has his own activism, his own agenda for law, for philoso-

phy. and for judges. His principle of wealth maximization is deriva-
tive of the culture of a society that maximizes wealth in Calvinist
terms.'*? That the principle is not uniquely dispositive by itself of the
questions to which it is addressed does not negate its force: it does not
hamper its ideological function in further legitimizing and reinforcing
wealth maximization as 2 principle of systemic interpretation and
value. Posner’s is an attempt to identify and establish a propaganda for
one version of econcmic freedom, a ground for certain economic liber-
tiest3° understood in historical terms comprehensible to a business and
wealth-oriented cvilization.

Posner scems to believe that he has found in economics an appar-
ent base for legal decisionmaking. That his base in economics is itself
derivative from the parent culture and that the principle is no more in
economics than in law capable of providing uniquely dxsposxuvc results
are here, too, baxdc the point.



F. MARXIST LEGAL THEBRY

CHAMEBLISS AND SEIDMAN, LAW,

All the jurisprudence theories we have thus far examined, except the ‘‘sociological
jurisprudence ™" of Eugene Ehrlich, assume (usually without explicitly so stating) a
consensus sociely. Marxism, like many other theories, arose to explain why the
Englightenment’s dream failed. Unlike those other theories, however, it postulated a
conthct society. In that society. the haves generally had both privilege and power.
They exercised their power to maintain their position and to exploit the masses. In that
view. the rule of law model did not work the way some dreamed it might, to alleviate
Mass misery.

Until recently Marxist theories of law were virtually ignored in capitalist
countries. despite the fact that the writings of Marx and Engels contain some fertile
observations on law.** Furthermore Marxist theory generated a large number of
rescurches, policies, and treatises on law,* and it influenced the legal orders of nations
from the Soviet ?l{nx‘ogfgep Eastern Europe to Cuba and China.

As a result of the,bias against seriously considering Marxism in studies of law and
society, most references to Marxist theory grossly distort it. Dennis Lloyd, for
example. although recognizing Marxist theory as worthy of inclusion in the sociology
of law. nonetheless distorts its perspective and claims. He asserts that for Marx the law
was merely an epiphenomenon reflecting the economic relations of capitalism.?” More
recent works give a more sensitive and sophisticated rendering of Marxist contributions
to law.™ It rests upon two pillars. Piers Beirne clearly articulated the first: “’In the
analy~is of any phenomenon Marx always looked for the basic internal contradiction
which determined the movement of the whole; ideological forms such as State, law,
religion and so on are explained by reference to the contradictions of the capitalist
mode ot production.”™®

The basic contradiction in capitalist societies rests upon the production of
commuodities as a public event. Production requires everyone’s labor. And we might
add. socialist law (as in the Soviet Union, China, and Cuba) reflects contradictions of
the socialist mode of production (see Brady and Bahro). Only the capitalist, however,
owns the product. Only he decides how to dispose of the product. The legal order
develops in response to the conflicts and inconsistencies of that system of produc-
tion: valling slaves inhuman but relying on their human qualities; stigmatizing women
as inferior but depending on them for survival and t}jé"maintenance of essential social
relations: defining the talents of workers as less. valuable than the talents of
administrators but being unable to produce a nail without the workers’ labor. To
legitimize the inconsistencies and irrationalities borm of the contradictions of the
economy the legal order constitutes myths. creates institutions of repression, and tries
to harmonize exploitation with freedom. expropriation with choice, inherently unequal
contractual agreeme.t™ with an ideology of free will. Socialist economic systems must
harmonize the inefficiency of decentralized productive systems with a commitment to
rapidly improving the standard of living of “‘everyone™ and industrializing in
competition with already industrialized capitalist countries.

RDER AND POWER (supral
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The second pillar of Marxist sociology of law consists of the dialectical |
relationship between scientific explanation and social praxis, the essence of Maris

' methodology. Ideas do not change by the force of their logic. New discoveries in socia!

relationships and understanding society do not emerge merely from people’s heads.
Reliable knowledge arises and can only arise in the course of people’s efforts to change
their world. Scientific socialism and reliable scientific knowledge about the processes
and forces of history, then, come from our efforts to change the world in accordance
with the implications of our understanding (our theories) about that world.

Thus Marxism diverged from consensus models both theoretically and
methodologically. It diverged in its perception of both the appropriate vocabulary and
the appropriate methodology of social inquiry. The vocabulary employs contradicrions
as the central analytical concept. The methodology rests upon the dialectical unity of
theory and practice, thought and action, ends and means. To generate theory. engage in
social practice; to produce good social practice, generate good theory.

Marxism stresses that society constantly changes in a dialectical process. It holds
that the ‘‘ruling class’’ is neither unified nor omnipotent. Laws change us a
consequence of the unending struggle between social classes and within social classes.
The legal gains of the women’s movement in the last hundred years, however slow,
Marxism explains as process. The history of the struggle for equal rights for wsmen
disproves both the consensus model and the Weberian theory that the law changes
according to its own logic and ideological commitments. As Sachs and Wilson put it:

A study of sexism in the legal systems... explodes the notion that legal systems cvolve
according to inherent principles of logic and procedure. The great changes in gender status have
come about not through the harmonious unfolding from within of legal concepts. but through
vigorous attacks against the legal system from outside . . . forced to a more egalitarian position
by the challenge . . . the record shows each step forward has had to be strenuously campaigned

for. %

So also of improvements in workers® wages, work conditions, and child labor. of
legally institutionalized racism, poverty, discrimination, and colonialism: they
changed as the result not of the internal logic of the law. but of class conflict.

Marxist theory posits the salient role of struggie, contradiction, and conflict in the
historical process as determinants of social and legal change. Other theories ignore or
give little credence to the importance of this characteristic of human societies. Marx
and Engels explained why legal forms took the shape they did. Marx wrote that “'m;y
investigation led to the result that legal relations as well as forms of state are to be
grasped neither from the so-called general development of the human mind. but rather
have their roots in the material conditions of life. the sum totali of which
Hegel . . . combines under the name of ‘civil society.’ =

This reflected Marx 's explanation for what later sociologists called ““culture.”” The
economic system constitutes the base; the culture-——law. political forms. ideologies.
art—the superstructure. Engels wrote that ‘"according to the materialist conception of
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history. the w/timately determining element in history is the production and reproduc/
tion of real life. " ’

At first blush, Marxism seems only a special form of the sociological school. Law
reinstitutionalizes the forms of society itself-with ecqnomic affairs as the key variable.

Some Marxists so construed their doctrine;

¥ % kX

Engels himself denied so mcchamcal an interpretation of the base-superstructure
metaphor. He wrote: :

I somebody twists [the notion of the primacy of the base] into saying that the economic element
is the only determining one. he transtorms that proposition into a meaningless, senseless phrase.
The economic system is the basis. but the variou§ elements of the superstructure—political forms
of the class struggle and its results, to wit: constitutions established by the victorious class after a
successtul battle, etc.. junidical forms. and even reflexes of all these actual struggles in the brains
of the participants. political. juristic philosophical theories. religious views and their further
development into systems of Jdogmas—also exercise their infiuence upon the course of the
historical struggles and in many cases predominate in determining their form.**

The principle of the dialectic saved Marxist legal theory from economic determinism.
Opposites interpenetrate each other. So do the base and the superstructure and even the
different elements of the superstructure itself. Law interacts not only with economic
base, but with religion, philosophy, custom. tradition. and ideology. Law simulia-
ncously affects and is affected by each of these.

Law can affect both the base and the superstructure because each of these
inevitably contains contradictions and multifarious purposes and tendencies—in short,
a potential for change. The law and the state can as it were nudge society along one or
another of these alternative courses, although they cannot alone determine society's
shape.

These contradictory tendencies ultimately stem from the relationships of produc-
tion.** Classes arise in every society based upon private ownership of the means of
production. The owners of property require workers to produce goods and profits.
Capitalists ineluctably exploit their workers; their profits arise out of that exploitation.
Capitalist society therefore inevitably produced classes with antagonistic interests.

Since the base and its class struggle in a sense ‘‘cause’’ the superstructure, the
culture reflects the class struggle itself. Law, as part of the superstructure, cannot avoid
taking sides in the class struggle. It cannot become a neutral consensus of all-of-us, for
a society of antagonistic classes knows no consensus. The state becomes a weapon of a
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particular class. Law emanates from the state. Law in a society of classes must
therefore represent and advance the interests of one class or the other.

*The nature of law is determined by economic relationships via the politicul
demands of the dominant class. ™ Qur legal order embodies not the rule of luw, but
the rule of class struggle. In this respect. Marxism opposed most other schools of
jurisprudence. Marxism perceived societies everywhere in struggle and conflict. The
state and law serve as weapons in that struggle. Most other schools and writers
assumed a consensus—the common consciousness, the legal culture. custom. und so
forth. Marx was right. As we argued in Chapter 2, all contemporary polities embody
conflict. Law and the state inevitably represent one or another class in that conflict. The
opposite proposition is simply false. Since many in the nonsocialist world regard these
as highly controversial statements, however, any theory of law and society must tuke
them as problematic, not primitive propositions.

The perception of the dialectical relationship between base and superstructure,
between economy and law, pointed toward the notion of law as a means of social
engineering. ‘‘The legal superstructure ensures organization in social life, facilitates
the conscious solution of the problems which confront it and enables members of the
public to assimilate the principles and ideals of the future socialist community. "*** The
existence of modem forces of production creates the possibility of a socialist and
ultimately a communist order of society. “*But the transformation of possibility into
reality is not automatic. A decisive role is played by ... the state.’™®

The Marxist notion of the state and law therefore falls between the positivist und
the sociological schools. For Hans Kelsen. a notable positivist. the state serves as *‘an
immanent intelligence, directing social change. rather than as a social agency.” ™ The
sociological school—or at least one branch of it—understands the state and law merely
‘as reflecting the customs and demands of ‘‘society.’” Marxism understands it as both
simultaneously. Law reflects social organization, but at the same time and to a degree
affirmatively directs its change. The dialectic embodies this perspective.
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1 What advantages can you discerndn the base-superstructure

NOTES AND QUESTIONS
metaphor that has dominated Marxist thinking about the law? 1t
plainly arcose: as part of the struggle against capitalist
governments, to explain why the law fépresented mainly the claims

and demands of capitalists, not of workers., It taold workers that

long preached as neutral,

they need not rvegard the law, s
unbiassed and beyond veproach, as  sacrosanct, even divinely
avdained. Instead, it taught that the law itself served as a tool
of the ruling class in its efforts to oppress waorkers. What uses

does a theory like that serve a socialist government in deciding

Perspectives _in__Jurisprudence, (Marasinghe and Conklin, eds.,

1384,  pp. 2239-253), Seidman suggested three advantages but a

rnumber of drawbacks:

I. The teachings of the metaphor: tad. The base-
superstructure metaphor teaches that the base -- the mode of
production -- sets limits on the choices that lawmakers can make.

China today cannot create a communist society; the level of
development of the means of production does not  yet permit that
choice. (b)Y Unless a contradictiﬁn existé between the base and
the superstructure change in éither will QCCur anly
incrementally. A capitalist state structure with a capitalicst
mode of production and a ruling capitalist class will not likely
conscicusly and . purposely  introduce  instituticonal or  other

charmges apt to create a socialist economy. (c) A contradiction
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G. AN INSTITUTIONALIST VOCAERULARY

CHAMELISS AND SEIDMAN, LAW, ORDER AND POWER (SUPRA)

We have considered a wide variety of variables that scholars have urged determine the
"ways that the legal order and society interact. Some of these tumn out to serve normative
cather than analytical purposes, e.g., universalistic rules, autonomous legal system,
and legislative reasoning. Some seem quite nonfalsifiable, such as the Volksgeist.
custom as determining law, and the legal culture. Others—the Marxist categories.
calling attention to the importance of power, contradiction and the dialectic, and the
law-in-books/law-in-action dichotomy urged by the legal realists—have greater utility
in analysis. Alone, none of these theories seems completely adequate for the domain of
study we have staked out.

There is, however, a corpus of categories, methodologies, and perspectives which ‘
can be culled from the theories that we take as a starting point for any adequate study.

73
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All theories recognize that members of a group, collectivity, society, or naudn
inherit patterns of social relations from their past. Furthermore it is generally
acknowledged that those features of the past which are of paramount importance in
shaping the present include the economic structure (e.g., capitalism, feudalism,
socialism). political organization (e.g.. democratic, authoritarian, popular justice), and
culture (e.g.. norms, values, roles). In other words, all social theory recognizes that
historically rooted institutions are fundamentally important influences over present-day
events. It is also generally recognized as analytically useful to study both the material
(economic) and the idevlogical (cultural) conditions inherited from the past, an
important quality of which are the extant conmbuuons within and between material and
ideological structures.

Other concepts employed by practically everyone who has studied the relation-
~hips between law and society incorporate a sociological vocabulary: role, position,
norm, institutions, power, conflict, mxeracuon We will discuss those various concepts
in turn.

Sociological inquiry often begins by describing people in terms of the positions
thev hold in society: Father, Mother. Sister, Judge, Professor, Derelict, Thief,
Luthe-operator. Carpenter, Churchmember, Atheist, Political Activist, etc. The
observed regularities of the position, i.e., its content, arise because the persons who
oceupy it fulfill a complex of obligations and exercise a complex of rights associated
with the position. These "rights’* and ‘“*obligations'* may differ from the rights and
obligations that lawyers customarily associate with the terms *‘right’* and *‘duty,’’ for
most of them do not d r1ve from the state’s edict. One may have an ‘‘obligation”’ to
surrender his seat in a @@ to an elderly person, but in most places the state will not
punish you it you do not. Hence, this “‘obligation’" does not comprise alegal duty. The
complex of obligations that define a social position we denote collectively as its role
and the equivalent complex of rights, its siatus.

These obligations and rights find their definition in prescriptive rules called norms.
These have varying degrees of articulation. Relatively little precision defines the
position of Father, although children may let their Father know unmistakably when he
acts in a way that to them seems to violate his role. (Act your age, Daddy!) Other
norms. such as some embodied in law, have highly explicit contents.

Human societies exhibit a high degree of regularity of behaviors. We denote any
regular behavior by people in various positions as an institution. A university in this
view constitutes an institution because it consists of many people—administrators,
students. teaching staff. clerks, secretaries, and many others—all behaving in
particular, repetitive patteims.

Animal and insect societies, t0o, exhibit a high degree of regularnty of behavior.
The human condition, however, differs from that of the lower orders. People have
consciousness, with which they can create and shape their institutions, their material
conditions. and thei.= vlogy. The intricate interactions of an ant colony or a beehive,
like those of a prairie dog village. rest mainly on the instinctive reactions of natural and
social stimuli. To_understand the structure of human societies, however, to explain
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human behavior, we must deal with the symbolic conscious forces that uccompun_\é)
human action. ‘‘Consciousness’’ and ‘‘ideology.'' then, are concepts (categories)
essential for our analysis.

One can ask a wide range of questions about norms and social structure: what ;
constitutes the content of the norms and how relevant do they seem to the tasks which E
people perform? To what extent are the norms institutionalized, that is, to what extent £
do the persons in the system accept the norms. treat them seriously. and expect the ;
norms to guide the behavior of others? How are norms sanctioned? To what extent are &
they articulated? How closely does one's actions match the expectations of thoxe b
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concerned? To what extent do the consequences of compliance with the norm match
the anticipations of the persons affected?

As one consequence of the normative system, action manifests consciousness and
consciousness manifests action. Norms reflect the subjective. internal conceptions that
human beings hold, about how people occupying certain positions ought to act. They
state the role-expectation for the position. Role-performance refers to how people in
fact act, either in pursuit of the norms defining the position or. deviantly. in detiance of
the norms.

The rules of law constitute a particular order of norms. Like all norms. they detine
how people or collectivities ought to act. Some, like the laws against murder. address
everyone. Some, like traffic laws. address only a particular category of persons

(automobile drivers). Others apoly, to verv soecific positions (such as the laws that
define the role of the {Prime Minister of Chinal. Still

others address collectivities (corporation law). The commands
of [the anti-pollution law address individual house holders,
businessmen, public enterprises, private share corporations_'] .
All constitute norms.

They also constitute laws. All the rules that laymen call *‘law"—statutes. case
law, administrative regulations—constitute norms. To understand how these tunction,
we must understand three central *‘law-jobs’": law creation, sanctions. and dispute-
settlement. In a centralized state, the state or its agencies create these norms. Every
society has as one of its law-jobs the creation of rules of law, the principal task of
legislatures, appellate courts, and administrative agencies.

Second, besides understanding the creation of the norms and the determination of
their content, we must also understand the enforcement of the norms—their accom-
panying sanctions. In a centralized state, state authority enforces most (but -not
necessarily all) rules of law. If one violates a criminal law, the initiative of a stte
official (the policeman or the prosecutor) sets the sanctioning system into motion and
other state officials (the jailer) actually inflict the punishment. If one violates othet sorts
of law—e.g., one forbidding negligent automobile driving—one may become liuble
for damages at the behest of the injured party, who can enlist state power to enforce the

judgment.
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. Thirdly, disputes arise concerning a variety of issues in connection with the
normative system: the content of a norm or whether the person in question actually
violated it. To resolve these conflicts, a dispute-settling machine emerges. All these
various “‘law-jobs’" constitute a set of processes: the processes of creating law,
defining the content of the norms, administering the rules, settling disputes, sanction-
ing breach. For us. these processes constitute the legal order. Thus viewed, the legal
order in a centralized state becomes more than a mere body of rules. Rather, it becomes
a dynamic process involving every aspect of state action. for state action will involve at
some point creation of a norm. adjbdicadon about its content. administration,
adjudication of violation. or sanctioning’ breach.

The Legal Order and its Components

Like every social subsystem, the legal order performs a myriad of functions; it resolves
disputes. creates officiul norms. educates the people in certain value-sets, provides
cmployment for a professional class, etc. In studying so complex a system comprising
s0 many functions, to what sorts of data ought one direct attention? What categories
should we use? Here we put forward a bare-bones outline of a model that we find
useful.

We start from the observable fact that people make certain demands upon the
bureaucratic organization that constitutes the state. They demand that the state settle
disputes, perform certain services. redistribute resources, and make certain kinds of
decisions. These demands lead either to the creation of new norms or to a change in the
application of existing rules. Every norm, whether legal or nonlegal, aims at the
activity of a role-occupant. With most norms, the sanction takes place through direct
interaction between the person aggrieved by the breach of the norm in question and the
role-occupant. If my children disobey me. my parental role authorizes me directly to
punish them; if my employee displeases me, I can rebuke him or her or (in the absence
of a union) discharge the said employee.

A relatively small group of norms, rather formal in character, have separate
sanctioning institutions. Law constitutes. the outstanding example. Other, law-like
norms exist sanctioned by separate. although non-state bodies. As Hans Kelsen pointed
out, practically every norm of law that addresses a role-occupant simultaneously
commands that if the prosecutor proves to a judge that someone has committed murder,
the judge shall apply a sanction. Thus the same demand by people that a rulecreating
institution formulate a new norm of conduct for a citizen simultaneously demands a
new norm for the rule-sanctioning agencies, instructing them to impose a sanction if
someone breaches the primary norm. Thus the safety at work laws which command
employers to maintain safety standards simultaneously command judges in a proper
casc to order the employer to remedy unsafe conditions, subject to sanctions for
contempt of court if the employer disobeys.
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Jemands into the legal system, their conversion by rule-making and rule-sanctioning
institutions into norms, addressed both to role-occupants and to the nule-sanctioning
agencies, and into sanctioning activity (see Fig. 3.1}.

Every normative system induces or coerces activity. The normative sysiem we
have defined as the ‘‘legal order’ uses state power to this end. Our model, therefore,
suggests that demands come from various segments of the population and that the state
through the legal order exercises its power to induce or coerce certain desired behavior
by some set of role-occupants. In the nature of things, demands of this sort respond to
the interest of those making the demands. They call for the exercise of state power to
induce or coerce the desired activity because the law’s addressees do not necessarily
want so to act. The legal order, thus defined. becomes a system by which one part of
the population uses state power to coerce another segment. {t becomes a system for the
exercise of state power.

The diagram in Fig. 3.1 does not purport to provide a guide for investigations into
the real world. It only traces the flow of demands: demands put to the state by segments
of the population, demands that rule-making institutions make upon role-occupants and
upon role-sanctioning institutions. The sanctioning activity it refers to concerns the
sanctioning activity the appropriate institution ought to apply. It tells us nothing about
how in fact any of these various actors behave. It says nothing, for example, about who
has the power to influence the state.

Law cannot succeed in its ostensible purposes of affecting the behavior of its
addressees unless lawmakers can predict accurately the actual behavior of a law's
addressees in the face of the rule. The law-in-action concems behavior, what in fact
takes place, not what ought to take place. How can we in general understand why
people do or do not obey a rule of . law? To answer that question, what general
categories of data ought we to examine?

People in  [Demands | Rule-making
social classes institutions
Norm

Prescribed
sanctioning
activity

Rule-sanctioning
institutions

Rote occupant

Figure ¥T o, |
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. *We take as our most general model of society people and collectivitigs mak@
- choices among all the myriad forces of their social environment, in the light of what
. goes on inside their heads—i.e., in the face of the ideological and material forces that
make up their milieu. Every role-occupant makes an analogous choice when he obeys
s or disobeyvs a norm. Where the legal order defines the role, however, special forces
4 exist that the law's addressee must take into account. First, the role-occupant must take

2 or disobadience to the law

Pke;opllj.e V:Iho violate a law tfxay lose respect and esteem from people
who believe that a moral imperative requires obedience
to law. b-401.*e 1mp01.:tantly, perhaps, where the law addresses a
role, officials exist to adjudicate and enforce it.
The role-occupant's arena of choice now includes among
the foces that compose it the activity of officials.
{A. factory manager who permits his factory to poilute the
alr.mu§t.now taL‘ce into account the possibility of administrative
or judicial action.’]

We might diagram the relationships .thus presented as shown in Fig. 3.2. The
critical factors that a role-occupant must take into account in deciding how to behave
consist of the norm addressed to him, the expected activities of law-implementing
agencies and officials, and all the material and ideological factors that constitute his
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- a vacuum. They, too, consist of people—role-occupants—making choices within a
milieu of material and ideological forces, including rules of law defining their positions

and the attivities of others.
People do not remain passive in the face of undesirable material and ideological or

e -

‘ legal conditions. They protest, they resist, they complain, they threaten, they rebel. ¥
they revolt. Throughout history, revolution, rebellion, and opposition to the extant L
legal order occur everywhere. United States history is a catalog of constant rebellion. B
riot, revolution, and civil disorder.52 Even our most heavily oppressed class. slaves in £

the antebellum South, revolted; more than four hundred black slave revolts took place
before the Civil War.’* As a result, the law changed, sometimes slowly. as people won : o
small gains from those in power, sometimes radically, as they succeeded in changing :
not only the people who operate the levers of state power, but the very structure of the
state itself. The legal basis for a contract, for crime, for land ownership changes
radically in every country over the years. In our time, following revolutions. they
changed radically in Algeria, Cuba, China, and the Soviet Union. Laws have no
immortal existence. People make them, people change them. The operative mode by
which the people bring this about we subsume under the word *‘feedbuck.’” This
category, in turn, contains the idea of the dialectic.
: In what sense can we denote Fig. 3.2 a “‘model’™? We earlier argued that no
. single, autonomous legal system exists discontinuous with society. A vast number of
‘ : specific systems, involving particular laws, bureaucracies, and feedbacks, do exist.
How do the model and its existential referents relate? . R

Models organize thought. No matter how detailed, a physical model of an airplane
only represents the airplane. It is not the airplane itself. A diagrammatic representation
of the legal system affecting agriculture only represents that system. The model put
forward here only represents the form of a variety of legal systems. It directs attention
to particular categories of data for investigation, that is, it constitutes a heuristic. a
perspective to guide discretionary choice in social inquiry. It is an agenda for research.
In principle, one can test it, however, by seeing if there are instances in which
significant variables not subsumed by the model do affect behavior in response to a rule
of law. Testing will be facilitated, however, after closing the vague boxes labeled
4 ‘‘arenas of choice.”’

This model implies a definition of law that addresses law's function in channeling
behavior. Law is a process by which government structures choice. Law as a device 1o
" structure choice ex‘\presscs at once law's usual marginality in influencing behavior and

its importance as the principal instrument that government has to influence behavior.
% Since a people’s history itself determines the arena of choice in most respects. that
history determines the limits on law. We can understand law only by understanding it

E as part of a people’s history and present conditions.
: The model assumes that society does not have a consensus. The arenas of choice
A of lawmakers, of law enforcers, and of the addressees of law do not necessarily have
the same content. Lawmakers and some law enforcers come trom or have close
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alliances with the upper ranks of society. Some laws address their equals; most address
*nembers of society with very different backgrounds. Mainly white male Congressmen
wrote Title VIl and in 1972 stretched it-to cover women academics. Mainly white male
judges enforce the law against mainly white male university administrators, at the
behest of mainly white female claimants. The women claimants and the other actors
plainly do not all have the same arenas of choice—i.e.. the same material, social and
idceological 2nvironments within which they choose and therefore act.

3.6 CONCLUSION

Analytical positivism asserted the independence of law from society. In response,
sociological jurisprudence and some crude versions of Marxist jurisprudence claimed
that law was merely an epiphenomenon. Neither proposition matched reality. The legal
order structures society simultaneously with society's structuring of the legal order.
The model we have advanced purports to explicate this complex relationship. by
examining how the various actions in the system behave and analyzing that behavior in
terms of constrained choice. The constraints that limit choice represent the influence of
society on the legal order: the fact of choice represents the legal order’s potential for
intluencing society.

The model depicts a decply authoritarian legal order, where lawmakers promul-
gate law. enforcers implement it, and the rest of us respond to it. It assumes that the
governors remain distinet trom the masses of the people. That authoritarian structure.
with its sharp dichotomization between we and they, between the mass and the
governors. lies at the heart of the felt deficiencies of the legal order.

The model is admittedly ambiguous. The arrows that represent the arenas of
choice of the several actors are no more than signposts. So open a set of residual
categories must render a model nonfalsifiable. All we hope to accomplish with the
model is to provide a rudimentary vocabulary and the beginnings of a theory for
studving wnd understanding law and society.

The remainder of this book is an attempt to elaborate and complete the suggestions
contdined in this model. In the next chapter we look at the laws of contract and
property. We intend to demonstrate with this example how our historical-sociotogical
mudel helps us to understand law and the legal order. In particular we intend to open up
that part of our perspective which stresses the important role of power in social and
legal relationships.
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MOTES AND QUESTIONS

@\Vl

1. Recall the Laws of Non-Transferability of Law and of the
Reproduction  of  Instituticons  (Chapter IV3). As their principal
teachl 1g, those te 11 us that to understand how law affects
behaviour, we cannoct lock merely at  the law. To look only a t
the rules of law encourages what some have called the "normative
fallaéy", the notion the behaviour that the law  says dught fa
take place in fact takes place. Rather than that, we.must
understand that when beople behave as they do in the face of a
1law, thef may take the law into accaount, but they alsc take into
accaunt  all the other constraints and resources of their
environment.

Except for analytical positivism, all the vacabularies that

we have considered accept this central propositicn. They differ
about what aspects of that non-leqgal environment affect behaviour

sufficiently strongly to warrant examination. (That i=s, all these

vacabularies serve only to guide research; they do not give
answers t2 particular problems). "Legal culiure" theorists focus
mainly on values and attitudes with respect to the legal order

itgelf. Others in what we have (rather indiscriminately) gathered

undey the title of the "socioclogical school" look more broadly at

the values and attitudes of the law's addressees -- that is, they
focus on what goes on inside the addressees’ heads. Law and
Economice focuses on people’s propensity  to maximize thelr

matevial wealfh. Marxists focus on clase interest. On what broad

categories does institutionalist theory focus? ‘



2 Professor Marasinghe wrote of Seidman's Instituticnalist
theory that it appears to rely on law alane to implement the
policies of development. "Fuor the egquation of development

contains a heavy saocial element for which the law does not
provide a complete answer. This appears & glaring weakness iﬁ
Seidman’s thecory of law in development."” "Towards a Third Warld
Perspective of' Jurisprudence, in Marasinghe and Conklin, supra,
p. 397. Do you  agree with Marasinghe’s criticism? Does the
Institutionalist theory take into account the "heavy social
element" that Marasinghe mentions? Where does that "heavy social
slement” appear in the diagram of the legal worder that states the
essence of the Instituticnalist vacabulary (figure 10.  above)?
3. D. V. Williams «criticized instituticnalist theory on the
groeund that it suggested that Third World policy-makers had a
chizice in determining their country's futures. In fact, he says,
they had nﬁ cholice. Their countries came into existence with
colonial-capitalist modes of production. That mode of pr&duction
demanded a nec-cxlanialist superstructure, amd the Third World’s
rulers had no choice except to confoarm to the dictates of the
wiorld capitalist worder. "The Authoritarianism pf African Legal
Orders: A Review and Critigue of Robert B. Seidman’s The State,
Law and Develapment, 5 Contemporary Crises Z55 (1980). Do you
agree? Does China's experience refute Williams's argument? How
would Seidman answer Williams’s critique?

4. Ie the inétitutionalist vacabulary consistent with Marxism?

S Consider the different vocabularies discussed in this

L yng FP



Chapter. Compare and contrast thems: Which diz your think will most

likely produce  research useful for China 1in itz qguest for law
suitable for its  further economic, social and pxlitical
development? Why?

E. The institutipnalist model iéentifies three broad cateqgories
for investigation ints questions 'df behavicur in the face of a
law: 1Y the rule itself; €2 the actual sancticns imposed,
itself a function of the behaviour ~of the implementing agencies
in the face of a laQ; and (3) the "arena of choice" of the role
occupant -- that is, the constra;nts and rescurces of the role-
occupant’s  social environment.ﬁgln effect, the model tells us:
Understand these three elements, and you can rexplain  why role
occupants behave as they do in the face of a particular law. If
the issue between the variocus schools  (sociclogical, law and
economics, etc.? turns on what élements within the residuary
category instituticnaliem call; "the arena of choice", does
institutionalism as defined tﬁﬁs far help the researcher very
much in determining where'to foéﬁs research?™ The next Chapter
purports to try to give same partifular content to the chﬁégary,

"arena aof choice”.




