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CHAPTER ONE
INEQUALITY AND THE CASE AGAINST CAPITALISM

George Gilder begins his book Wealth‘and‘Po&erty by

noting the fact that although socialism has fewer friends
and less persuasiﬁe defenses than at any timé'in this cen-
tury, capitaiism has not enjoygd a corresponding increase

in public esteem.1 Despite the disenchantment with the

most readily available alternatiﬁe, those who practice
capitalism and those who preach it remain on the defensi?e.
It is of little use for the defenders of capitalism to point
out the stéggering productiVity of market economies. Marx
~acknowledged this fact in 1848, Fhen asserted that capital-
- ism's dynamism only increased thé urgency of going beyond . -
it.z Nor does the assertion by éapitalism's defenders that
ciﬁil liberties haﬁe neﬁer lasted for long in any society

. with a centralized economy satisfy the ma;ket's critics.
Arthur Okun acknéwledges this claim, but does not regard it

as decisive.3

‘ ' 1George Gilder, Wealth and Poverty (New Yoxk Basic
- Books, 1981), p. 3.

| %Karl Marx and Friedrich Engéls, The Communist Mani-
festo, in Karl Marx: Selected Writings, ed. David McLellan
(Oxford: Oxford University Press, 1977), pp. 224-225.

Arthur Okun, Equality and Efficiency: The Big Trade-
gff (Washington, D.C.: The Brooklngs Institution, 1975), pp.
8-40.
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What is the source of this continuing rejection of the
' market economy? Though capitalism is a lightening rod for a
number of resentments, the most significant vulnerability of °
capitalism, the aspect tﬁét elicits both stern intellectual
critiques and popular resentment, is economic inequality.
Bertrand de Jouvenel summarizes the situation neatly: 'High
living" ;—owing a yacht, for instance--is considered doubly |
evil by modern moral sensibilities. It is evil in itself,
ostentatious and decadent. It is even worse that the yacht
could be sold to alleviate "low liVing,” such as a shortage
of penicillin for ghetto children.4 The case against capi-
talism can be presented in many ways; the statistics detail-
ing who getsiwhat lend themselﬁes to innumerable refinements.5
But the moral rejection of inequality is a fundamental fact.
The efforts by capitalism's defenders to come to grips
with this fact have not been notably sucéessful. The most
direct response has been to attack modern egalitarian senti- .
ments. If the distribution of wealth under capitaliSm offend-
ed modern moral sensibilities, the problem was with those

sensibilities, not capitalism. Social Darwinism stands as

4Bertrand de Jouvenel, The Ethics of Redistribution
(Cambridge: Cambridge University Press, 1952), p. 22.

5Okun, pp. 68-69,.



the most extreme Qersion of this point of view. 1In its
formulation, the workings of the market economy not only do
not offend, but perfectly embody, the deepest moral impera-
ti&es. The poor, far from being victims or simply unfortu-
nate, are fully deserﬁing of their 1ot.6 More recent capi-
talist distribution ethics have been less ambitious. Milton
Friedman's is based on the rights of priﬁate property: "To
each according to what he and the instruments he owns pro-

7 Robert Nozick's rule, "From each as they [sic]

duces."”
choose, to each as they [sic] are chosen," stresses the para-
mount importance of unfettered exchange.8

But the capitalist morality, whether founded on the
surﬁiﬁal of‘the fittest, or priﬁate property, or free ex-
change, has not been able to supplant the moral revulsion of
extreme inequality. Over the last century, defenders of the
market*s inequalities have steadily lost ground to those who
want to 1limit those inequalities. Child labor laws, social

~security, progressi&e income taxes--2ll reflect this trend.

More importantly, they reinforce it. Egalitarians can offer

 YSee_ Richard Hofstadter, Social Darwinism in American
" Thought, revised ed. (Boston: Beacon Press, 1955), pp. 3-11.

7MJ_.lton Friedman, Capitalism and Freedom (Chlcago.

Un1vers1ty of Chicago Press, 1962), pp. 161-162.

8Robert Nozick, Anarchy, State, and Utopia (New York:
Basic Books, 1974), p. 160.
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these long-established correctives as proof that interfering
with the market's distribution is not runious, contrary to
conservatives' claims,?_ Since the past remedies have been
well—recei&ed, and since the remaining inequalities still‘
grate, further egalitarian policies are called for. Conser-
vative defenders of the market are left in an untenable
position. If they adﬁocate discarding the welfare state and
returning to laissez-faire capitalism, they can look forward
to the political success of a Barry Goldwater or an Alf Lan-
don. i iBut if they acéept the premises underlaying the welfare
state, conserﬁatiVes implicitly agree to debate the issues of
political economy in egalitarian terms. So it is difficult
for defenders of capitalism to influence,Amuch less direct,
policy without Violating the integrity of their principles.
Margaret Thatcher and Ronald Reagan haﬁe recently per-
formed this balancing act well enough to win high officé as
unabashed advocates of the free market. Yet their victories
cannot be construed as signs that capitalism is no longer -
politically ﬁulnerdble. If there is a distinctive aspect to
the opinions of the newly triumphant conser%ati&es, it is én

emphasis on the inefficiency of the present goﬁernmént

9"Conservatifze" will be used throughout in the modern
American sense, designating the desire to promote laissez-
faire, unless otherwise noted.
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programs. Promises to ferret out waste and fraud have never
had wider appeal, as eﬁen»the most generous taxpayers came
to sense that the beneﬁ}ts to the poor and to society ofran
expensiﬁe welfare State are inordinately small. Whether or
not conserVatiVes can find major superfluities in the govern—
ment remains an open question. But whether they pro&e to

be skillful accountants or not, these efforts reveal the
distinct limitations of the conservatives' mandate. If the
salient opinion of modern conservatism is that whateVer
go#ernment undertakes it should do efficiently, conservatism
~doesn't mean much. Others can make the same claim. Further,
unless skilled managers are all of the same political party,
one partyfs‘efforts to realize efficiency are likely to be
as successful és another's.

So capitalism remains morally and politically pre-
carious. It has an abiding capacity to engender great'dis—
parities of wealth and poﬁerty; as long as '"to eabh as he
~is chosen" is the rule of distribution, carrying with it the
near certainty that some will not be chosen at all, we mﬁy
expect these disparities to recur. Nor does the widespread\
aﬁersion to capitalism's inequalities show signs of disap-
peafing.

Giﬁen the continuing popular distaste for drastic

differences in liﬁing standards under capitalism, the problem



for those who make the egalitarian argument is to frame it

in such a way as to re&eal clearly the connections between
popular egalitarian sentiments and a program for redistri-
buting income. We now turn to recent reformulations of the
egalitarian argument, both because these arguments themselﬁes
are challenges to capitalism, and because they are a vehicle
capable of derailing the nascent re&iﬁal of capitalism's
political fortunes.

The chief problem for egalitarians in liberal demo-
cracies is to explain what it means to be for equality.
Herﬁert J. Gans distinguishes the support for more equality
from that for total equality. The latter, he says, is a
spurious issue--completely unattainable, and a straw man
- created by the Right to discredit any movement toward greater
equality.10 Redistribution is not an end in itself, but a
means to the realization of a society in which people would
ha&e'greater power to shape their own lives. As Michael
_Harrington writes:

The socialist aim, at least in its serious formula-
tions, has never been the impossible goal of guar-
anteeing everyone the right to win in a competitive

rat race; it has been to abolish the rat race alto-
gether. The formula, "From each according to his

loHerbert J. Gans, More Equality (New York: Random
House, 1968; Vintage Press, 1974), pp. 66-68.




ability, to each according to his need," insists upon,

even glories in, human differences~-inequalities, if

you will--once they no longer rationalize a system of

invidious competition. Socialists want to move toward

equality, in order to transcend it.ll

Michael Walzer's article, "In Defense of Equality,"
describes what the attéinment and transcending of equality

12 Walzer begins by taking issue with Irﬁing

might involve.
"Kristol, who attributes the inequalities of the market
economy to "the tryanny of the bell—shaped cur&e." Human
"talents and abilities" tend to distribute themselves along
the famous bell-shaped curQe, some people ha&ing meager
talents, some a great deal, most people being in-between.
Income is distributed along a similar curie, and to the ex-
tent that one's location in the talent distribution cor-
responds to one's spot on the income cur&e, the system has

13 Some would question how close that

a "rough fairness."
correspondence really is, but Walzer makes a more fundamen-

tal complaint.

-

11Michael Harrington, "The Welfare State and its Neo-
Conservative Critics,"” 1in The New Conservatives: A Critique
from the Left, ed. Lewis A. Coser and Irving Howe (New York:
Quadrangle, 1974), endnote, p. 322.

12Michae‘1 Walzer, "In Defense of Equality," in Coser

and Howe, pp. 107-123.

131rving Kristol, Two Cheers for Capitalism (New York:
Basic Books, 1978), p. 184.




There is no reason to think that "human talents and
abilities".in fact distribute themselves along a
‘single curve, although income necessarily does. Con-
sider the range and varieties of human capacities:
intelligence, physical strength, agility and grace,
~artistic creativity, mechanical skill, leadership,
endurance, memory, psychological insight, the capacity
for hard work--even moral strength, sensitivity, the
ability to express compassion.1
Each of these qualities is distributed, no doubt,
along a bell-shaped curﬁe, but there is no reason to belie&e
that any particular one is the key to explaining income dis-
tribution, though some are more closely correlated to that
cur#e than others. But Walzer mentions an additional
quality--the ability to make money. While this talent in-
601¢es the others, it is not simply the sum of them. Rather,
"money-making is the talent to organize one's other qualities
" in response to economic circumstances. It too is distributed
along a bell-shaped curﬁe, and it correlates ﬁery closely to
the income distribution curve. (Luck accounts for any dif—
ferences.) Walzer notes that this narrow skill has broad
- consequences: the ability:to acquire eVerything one coul&
want.15
. The problem here is not with money-making, but money

itself. Insisting that some other quality should be the key

14Walzer, p. 109,

15Ibid., pp. 109-110.
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to obtaining money would still leaﬁe certain people with

eVerything and others with nothing, and no talent seems so

decisive that it should be that consequential. A morally

superior arrangement
goods to people with
allocating all goods

Consider
should not be

would inﬁolﬁe allocating particular
corresponding needs, rather than
on the basis of any narrow skill:

the case of medical care: surely it
distributed to individuals because they

are wealthy, intelligent, or righteous, but only be-
cause they are sick. Now, over any given period of
time, it may be true that some men and women won't
require any medical treatment, a very large number
will have to have some moderate degree of attention,
and a few will have to have intensive care. If that
is so, then we must hope for the appearance of another
bell-shaped cure. Not just any bell will do. It must
be the right one, echoing what might be called the
susceptibility-to-sickness curve.l6 '

Egalitarianism, says Walzer, is natural in the sense

that it desires that

social goodé should go where they are

- needed and appreciated--sick people should get doctors, music

lovers music, naturalists open space, etc. He calls this

approach '"the doctrine of right reasons.'" Distribution based

solely on money-making, intelligence, beauty, or any other

- one thing, is per§erse because it allocates on the basis of

- wrong reasons. '"What socialists want is a society in which

" wealth is no longer con%ertible into social goods with which

16

Ibid., pp. 110-111.
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. . . . . 17 . . . .
it has no intrinsic connection. Since it is in the nature

of money to be con#ertible outside its sphere, any attempt to
- implement the doctrinelof right reasons, such as national
health insurance, will be subverted by the tyranny of money.
(The possessors of money will be able to buy health care
beyond their needs, straining the resources of the system that
deliﬁers it to the fruly needy.) Therefore, money itself must
be distributed "more of less equally" to protect "legitimate
distribution processes."18

Walzer's is hardly the last word on the subject of
economic equality, but it is a . compelling and fresh statement
of the Left's position. According to Milton Friedman, one of
capitalism's most prominent defenders, "In some intellectual
circles the desirability of equalﬁty of outcome has become an
article of religious faith: eﬁeryone should finish the race
af the same time,"19 But Walzer, presumably a member of fhe
intellectual circles Friedman has in mind, seems Very undoc-
trinaire in his willingness to argue his case down to the

most basic premises. If Walzer's thoughtfulness were unique,

perhaps. Friedman's charge could be sustained. But this does

T1pid., p. 116.

18Ibid., pp. 112-117.

19Milton and Rose Friedman, Free to Choose (New York:

Harcourt, Brace, Jovanovich, 1979), p. 134.
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not appear to be the case. Da&id Spitz makes a point similar V
to Walzer's: Equality as a moral principle does not require
the elimination of differences among men, but the justifica-
tion of those differences in terms of the truly necessary and
“Jjust.” Spitz calls this "Equality of consideration.'" It puts
the burden of proof on the defenders of inequalities, rather

20

than the egalitarians. R.H. Tawney stressed the same point

fifty years ago:

While [men] differ profoundly as indiﬁiduals in capa-

city and character, they are equally entitled as

human beings to consideration and respect,... The well-

being of a society is likely to be increased if it so

plans its organization that, whether their powers are
great or small, all its members may be equally egibled
to make the best of such powers as they possess.

So, while there may be egalitarians who blindly embrace
certain doctfinés, even as there are unreflective adherents of
eﬁery faith, the suggestion that egalitarianism itself is
- characteristically and thoroughly dogmatic seems unwarranted.
Nor does the conservative effort to dismiss the egalitarian
~argument as the result of a major misunderstanding between

equality of opportunity and equality of result stand'up.zz

ZQDaVid Spitz, "A Grammar of Equality," in Coser and

Howe, pp. 148-149,

21R.H. Tawney, Equality (New York: Harcourt, Bracé,
1231), p. 34.

22priedman, Free to Choose, p. 132.
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In the first place, to say egalitarians wants total equality
of results is a straw man, as already noted. 1In the second
place, the reasons why egalitarians desire greater equality
are not going to be met by equal opportunity. Remoﬁing arti-
ficial barriers to wealth does nothing but assure the oppor-
tunity for narrow talents to command the broadest ‘range of
goods. The doctrine of right reasons can hardly be satisfied
simply by eliminating the worst reasons for allocating wealth,
such as skin color. Christopher Jencks points out that in a
certain sense, America has already achieﬁed equality of oppor-
tunity. His studies haVe shown that the degree of income
inequality between two adult brothers is likely to be the same
as between any two men chosen at random. Since no program can
‘reasonably hope to pro#idermore equality of opportunity to
children at large than what is proﬁided children of the same
family, it would appear that if reduction of economic in-
equality is truly a social good, we will héée to pursue it
~ directly, ﬁot through the mediate goal of equalizing oppor-
tuni’cy._z3 |
Furthermore, equality of opportunity is not a satis--
factory substitute for the attainment of greater economic

- equality, because it is not clear to what extent the one is

23Chr1stopher Jencks et al, Inequality: A Reassess-
"ment of the Effect of Family and Schoollng in America (New
"York: Basic Books, 1972), pp. 7-8.
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different from the other. 1If the true meaning of equal oppor-
tunity is the remo?al of con&entions that impede certain
groups, then equal opportunity can be effecti&ely seﬁered _
from economic egalitarianism, But if equality of opportunity
does not merely negate artificial barriers to ad&ancement,

but positibely secures the factual prerequisites by which
individuals may use all their naturalbabiiities, the task of
equalizing opportunity is subsumed to a large degree by the

24 EVen the guarantee of

reduction of economic inequality.
equal access to such essential determinants of a life's course
as nutrition, health care, and education, may not fully
equalize opportunity. Natural inequalities are "cummulatiﬁe
and self-reinforcing;" the gains and the losses of the father

25 If accidents of birth are not to

are visited on the son.
resurface as a source of inequality, equalizing opportunity
is not something a society can do just once, but will bé an
ongoing effort virtually indistinguishable from the enactment

of the egalitarian agenda.26 T oo

24Tawney, p. 125.

25gpitz, pp. 132-133.

26See John Rawls, A Theory of Justice (Cambridge:
Belknap Press, 1971), pp. 65-90.
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Finally, the Left insists that the most radical
inequality of opportunity is to be found in the self-rein-
forcing concentration of power and_wealth in modern capita;is-
tic societies. Uneqﬁal’opportunity is not some appendage to
capitalism, but intrinsic to a system where the insular rul-
ing class uses power to secure its wealth and wealth to secure
its power.27 Equality of opportunity'couid be an attribute of
a market economy consisting of shopowners.and craftsmen. But
it is incompatible with the logic of corporate capitalism
where millions of lives are altered by the decisions of a Very
few people.

To repeat, econémic inequality is the chief source of
.capitalism's ﬁulnerabilityf The widespread disaffection for
the contfact between indecent high 1iﬁing and indecent low 1iV-
ing is the material cause. But, as we haVe'seen, a more
sophisticated critique of the free market continues, and its
fashioners await the chance to shape popular resentment into
a politically conseqﬁential force. Whether the egalitarian
brief against capitalism is sound or not, it is deser&ing of
serious attention, both for its political implications and-
its capacity to perpetuate capitalism's defensive posture as

a morally illegitimate system.

27Tawﬁey,.pp. 71-72
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It receiﬁes such attention in the writings of Fried-
riech A. von Hayek. Though an economist by profession, whose
pursuit of this career resulted in a Nobel prize in 1974, and
who hés insisted he attaches greater importance to his “
economic work than any other,28 Hayek has de&eloped a defense
of capitalism over the past thirty-five years. This defense
is not primarily that of an economist but of a political
theorist. Hayek's argument on behalf of the market economy
rests on a theory of the proper role of goVernment, the true
nature of law, and on society's capacity to order itself
spontaneously. Hayek. is widely acknowledged as one of the
most compelling defenders of the free market. His political
. works haﬁe greatly increased the rhetorical Vocabulary of
.capitalism's adﬁocates, and been%enthusiastically received
by_them.29 |

Hayek has giﬁen lengthy, careful attention to the
egalitarian indictment of capitalism, and clearly considers
it to be an issue of great importance. If we carefully
examine Hayek's defense of capitalism, with special emphasis

on his treatment of capitalism's distribution of wealth, we

28F11edrlch A. Hayek, The Road To Serfdom (Chicago:
Unlver51ty of Chicago Press, 1944), p. X.

ngeorge C. Roche 111, "The Relevance of Friedrich A.
Hayek," in Essays on Hayek, ed. Fritz Machlup, with a fore-
.word by Milton Friedman (New York: New York University Press,
1976), pp. 10-11.
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will be in a better position to assess the degree to which
capitalism is discredited by egalitarian arguments and
sentiments. This examination of Hayek's defense of the mar-
ket will contribute ultimately tc an understanding of the ‘
market's defensibility. We will first consider such key
concepts in Hayek's argument as freedom,. progress, law, order,
and goVernment's proper role, examining how they contribute
to Hayek's rebuttal of egalitarianism. Then we will consider
the implications of Hayek's‘arguments in terms of social co-
hesion and moral order, to see if, in the attempt to refute
the egalitarian critique, Hayek has adopted otherwise dubious
positions. - Finally, this thesis will review the debate oVer
capitalism's distribution processes in light of Hayek's con-

tribution.



CHAPTER TWO
FREEDOM AND PROGRESS

Friedrich Hayek's defense of the market economy's
distribution of income starts from the sober acknowledgment
that that distribution does indeed offend modérn notions of
decency. By declining to pursqg the tempting but unsatis-~
factory course of insisting that people must somehow adjust
their consciences to modern realities, Hayek prepares to
enter the issue of income: distribution at the truly central
point. Hayek even admits that his own sense of justice is
not entireiy comfortable with all of capitalism's results:

.The results of . . . remuneration according to
the value of the product must appear as highly unjust
from the point of view of distributive justice. It
will rarely correspond to what we regard as the sub-

~Jjective merit of a performance. That the speculator
. who by chance has guessed correctly may earn a fortune
~in a few hours while the life-long efforts of an in-
ventor who has been anticipated by another by a few
days remains [sic] unremunerated, or that the hard
.work of the peasant who clings to his soil barely
brings him enough to keep going, while a man who en-
~Joys writing detective stories thereby earns enough to
afford a luxurious life, will appear unjust to most _
people. I understand the dissatisfaction produced by
the daily observation of such cases and honour the
feeling which calls for distributive justice. If it
~Were a question of whether fate or some omnipotent and
"omniscient power should reward people according to the

e - . X e i S et

17
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principles of commutatiﬁe or according to the princi-

ples of distributive justice, .we should probably all

choose the latter.30

Except for the (characteristically) dispassionate
language, one might suppose the foregoing to be a passage from
an indictment of capitalism for its endemic injustice. We get
the first hint of how Hayek plans to dissociate himself from
egalitarianism when he makes his approVal of distributive jus-
tice conditional upon distribution by "fate or some omnipotent
and omniscient power." In fact, there are no such powers,
says Hayek, and the entire egalitarian argument is based on
the premise that we can do something about the distribution
of income, rather than accepting it as fated. B§ this ca&eat,
Hayek indicates that he will insist on comparing the market to
real alternatives, not to ideal oﬁes that might tacitly pre- .
- suppose omniscience for their opefation. The course of Hayek's
argument will be to insist that despite the defects of its
income distribution, the market is, on balance, superior to
- the aﬁailable alternatives, correctly perceived. Capitalism
is desirable for Hayek, as democracy was desirable for Winston
’Churchill, largely because the alternatives are all inferior.
To analyze Hayek's argument, then, is‘to discern Hayek's
chafacterization of capitalism and his ﬁiew of the alterna-

tiﬁes to capitalism, and to see why he prefers the former.

30F.A.'Hayek, Studies in Philosophy, Politics, and
Economics (Chicago: University of Chicago Press, 1967), p. 257.
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The ultimate concern of Hayek's political philosophy,
towards which eﬁerything else in it is directed, is progress.
" Progress, he feels, is_the essence of ci&ilization; sometimes
'he uses the two wordé almost interchangeably.. '"The presefﬁa-
tion of the kind of éiﬁilization that we know depends on the
operation of forces which, under favorable conditions, pro-
duce progress."31 According fo C.S.'Lewis; "Progress means

32 Hayek's

getting nearer to the place where you want to be."
notion of progress is emphatically different, lacking any
teleological imperatiVe. It is by "1iVing in and for the
future [that] human intelligence proﬁes itself. Progress is
movement for movement's sake . . .33
Hayek's View of progress rests on two premises. First,
individuals have an infinite array of desires and interests.
Any attempt to speak of a society progressing invol?es the
reduction of the goals of each member of society to some

broad general desires. Hayek feels this coﬂsolidation is un-

~warranted. Individuals' goals have a concreteness that makes

31F A. Hayek, The Constitution of Liberty (Ch1cago*
Unlver81ty of Chicago Press, 1960), pp. 39-40.

320.8. Lewis, Mere Christianity (New York: Macmillan,

1943; Macmillan Paperbacks, 1960), p. 36.

33Hayek, Constitution, p. 41.
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movement towards them meaningful, while talk of "society's
goals'" is always hopelessly amorphous.34 Hayek complains
that this particularistic emphasis on what individuals want
is inferpreted, often and wrongly, as an endorsement of
crass selfishness. Hayek insists that he does not profess
any sort of egoism. Emphatically included im the goals
individuals will want to pursue are the altruistic or chari-
table, which do not benefit them except by the satisfaction
they deriVe from helping others.35

The second premise of Hayek's understanding of pro-
gress is that each indi#idual knows more about what he wants
and dislikes, what he can and cannot do, than anyone else.
Hayek refers to this phenomenon as the ndivision of know-
ledge," and considers it‘as least as important to the under-
standing of social processes as the far more famous division
of labor. The problem of the division of knowledge, from
the point of view of a social scientists, is to find out how
millions of people can interact in a complex society when

each one of them only knows a little bit about the desires of

- of others, the possibilities open to him, the chances of a

34Ibid., p. 40 and note 4, p. 429.

351b1d., pp. 78-80
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ﬁenture's success, etc.36 From the perspecti#e of the

legislator, who wants to formulate beneficial goﬁernment
policies, the diQision of knowledge constitutes a boundary
ito what the goﬁernmenfnis able to do or what it ﬁeeds to do.
Policies that presuppose gathering and digesting comprehen-
siﬁe data about the functioning of society are definitely
suspect. Such efforts will neVer come near '"the knowledge
of particular circumstances of  time and place,'" possessed
by each indiVidual. Such knowledge is terribly useful and
greatly diffused. EVeryone has a body of knowledge which
no other person possesses entirely, so eVeryone is able to

37

make unique contributions and calculations. This disper-

sion of knowledge is crucial to Hayek's point of ﬁiew:
It is impossible for any @an to surﬁey more than a
limited field, to be aware of the urgency of more
than a limited number of needs. . . . This is the
fundamental fact on which the whole phllosophg of
individualism [Hayek's philosophy] is based.
Hayek's stress on the diﬁision of knowledge giVes his

treatment of liberty a unique coloring. According to Hayek:

36F A. Hayek, Ind1v1dua11sm and Economic Order (Chicago:
Unlversity of Chicago Press, 1947), p. 50.

37Ibid. 9 pp' 80—81-

38Hayek, Road to Serfdom, p. 59.
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The case for jindividual liberty rests chiefly on the
recognition of the inevitable ignorance of all of us
concerning a great many of the factors on which the
achievement of our ends and welfare depends. . . . If
there were omniscient men, if we could know not 9n1y
all that affects the attainment of our present wishes
‘but also our future wants and desires, there would be
little case for liberty.39
By asserting that liberty has littie intrinsic importance,
Hayek takes a different approach than other defenders of
capitalism. Milton Friedman, for example, calls freedom the
"ultimate goal in judging social‘arrangements."40 Some stu-
dents of Hayek have failed to note his pragmatic approach to
liberty, and treated him as a classical liberal whose ﬁiews
are the same as Friedman's.41 This error may be attributable

to the facf that Hayek's writings often appeal to an assumed

~concern for liberty; his first and most famous book, The Road

to Serfdom, did not try to argue{that Hitler was evil because
he had Stifled progress——Hayek‘pfoceeded on the understanding
that Naziism was repugnant to his audience. Nonetheless,

. when Hayek speaks directly of fréedom, he always stresses its

role in furthering progress.

3%ayek, Constitution, p. 29.

4053 edman, Capitalism and Freedom, p. 12.

41See Gottfried Dietze, "Hayek on the Rule of Law," in
Machlup, p. 114. See also Morris M. Wilhelm, "The Political
Thought of Friedrich A. Hayek,"” Political Studies 20 (June
1972): 169.
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But how does freedom facilitate progress? The answer,
in brief, is that itrtransforms fhe diﬁision of knowledge
from a cause of chaos in a large society to a source of order.
If we‘tried to organize society from the center, the sheer
ﬁolume of things we could not know, changes we could not
anticipate, would frustrate us at eﬁery turn.” By allowing in-
diViduals to pursue various enterprises, based on their own
assessments of the prospects for these efforts, we remoVe the
necessity for centralized direction of society. As Hayek says:

We want the individual to have liberty because only if
he can decide what to do can he also use all his unique
combination of information, skills and capacities which
nobody else can fully appreciate. To enable the indi-
vidual to fulfil his own potential we must also allow
him to act on his own estimates of the various chances
and probabilities. Since we do not know what he knows,

. we cannot decide whether his decisions were justified;
nor can we know whether his success or failure was due
to his efforts and foresight, or to good luck.42

By liberty, Hayek refers to "that condition in which

. . - 4
coercion of some by others is reduced to a minimum." 3

- Coercion, in turn, is "such control of the environment of a per-
~ son by another that, in order to avoid a greater eVil, he is
forced to act, not according to a coherent plan of his own but

44

to ser%e the ends of another." Does this mean that if my‘

Hayek, Studies, p. 233.

'43Hayek; Constitution, p. 11.

44Ibid., pp. 20-21.
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employer will not giﬁe me the raise I desire, forcing me to
abandon the coherent plan I had to buy a new car, that he
has coerced me and depriﬁed me of my freedom? No, says
.Hayek. He elaborates his definition, saying that liberty
culminates in the assurance of a sphere of unfettered action
wherein each citizen is immune to interference by others.
An indispensible part of that sphere is the right to own
priVate property and dispose of it as one chooses.45 A
tight-fisted employer does not transgress my sphere, does
not coerce me, as a thief certainly does. Moreover, while
the employer may force me to make the unpleasant choice to
find other employment, this is not comparable to acting on
pain of injury or death.46 Finally, according to Hayek,
A_libertyjdoes not mean the ability to do Whatéﬁer onebdesires.
The fact of coercion cannot be equated with circumstances of
limited funds, talents, or resources, though both may pre—
vent the realization of some personal goal.47

A state devoid of coercion would be the ideai, but
because of man's demonstrated propensity to act against

others, the realistic goal calls for minimizing coercion,

- not eliminating it. Minimizing coercion requires the

*Sbid., pp. 137-143.
461pid.

47Ibid., pp. 16-17.
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existence of a goﬁernment which possesses coercive powers
itself, and uses them to dissuade individuals bent on trans-
gressing the protected sphere of others. If this go#ernment
is to diminish rather than exacerbate the problem of coercion,
the scope of its powers must be clearly limited. '"The limi-
tation of all coercion to the enforcement of general rules

of just conduct was the fundamental principle of classical’
liberalism, or, I would almost say, its definition of
1iberty.”48 (Hayek considers his own views consonant with
those of classical liberalism.) The '"general rules of just
conduct" will be considered in the discussion of Hayek's
philosophy of law in Chapter Three. In Chapter Four we will
study the nature of the limitations Hayek would place on
goﬁernment. For the time being, we will regard Hayek's
notion of a free society as being similar to the nightwatch-
man state. In such a society each citizen has legal status
as a protected member of the community, immunity from arbi-
trary arrest, the right to work at whatever he decides to do, .
the right to moﬁement as he chooses, and the right to own

property.49

485 A. Hayek, New Studies in Philosophy, Politics,
" Economics, and the History of Ideas (Chicago: University of
Chicago Press, 1978), p. 109.

49Hayek, Constitution, p. 20.
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The leading characteristic of a free society that
makes the diﬁision of knowledge a source of social order
rather than an obstacle to it is the price system in a com-
petitiVe market economy. The price system reflects how much
people want things and how easily they are acquired. Know-
ledge of the price of a good or service obviates the need
for trying to find out who wants what, where it éan be
obtained, how it can be deliVefed, and so~on.50 Adam Smith
announced that the division of labor was the chief cause of

the wealth of nations.51

But Hayek féels the Smith's
Venerable pin factory example misleadingly suggests that the
most important diVision of labor goes on within a single
firm, when in fact the division of 1abor among firms is the
real source of prosperity. The ﬁassage to modern society is
the story of prices rather than fules coming to direct pro-
ductiﬁe actiﬁities. As this change took place, says Hayek,
societies grew more prosperous. EVeryone in society, not

. Just the rulers, was able to ascertain and act upon the facts

- that might produce wealth, so it was pursued more energet-

ically and more flexibly. It became worthwhile to specialize

9Oyayek, Individualism, pp. 85-86.

‘ 51Adam Smith, An Inquiry into the Nature and Causes of
the Wealth of Nations, ed. Edwin Canaan, with an Introduction
by Max Lerner (New York: Modern Library, 1937), pp. 3-12.




27

in the pfoduction of certain goods, concentrating on gaining
knowledge about the demand for these things and the ﬁay to
supply them. The general prosperity, he concludes, is a
result of the greatly increased opportunities individuals
have ‘to achieve financial success.52

The price system is the leading example of the capa-
city of a society to spontaneously order itself.‘ A small
group, such as a tribe or a Village, is simple enough that
most of the social processes can be directed by a central
authority. But the expansion of the scope of ciﬁilization
to include profitable interaction among a larger number of
people required that this authority be superseded. Hayek
thinks that the initial desire to limit go&ernment can be
'traced to the simple desire to reduce the chancés of being
bullied or coerced. But the discoéery that a diminution of
goﬁernment set loose forces that spontaneously generated a
desirable social order was the beginning of the modern
. attachment to libe‘rty.53 The Very idea of social, as opposed
to tribal, order carries with it the process of reconciling

diﬁerse.wants and knowledge. 1In a social order, Hayek says:

52Hayek, New Studies, pp. 62-63.

53Hayek, Studies, pp. 161-162.
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Individuals are able, on the basis of their own
respective peculiar knowledge, to form expectations
concerning the conduct of others, which are proved
correct by making possible a successful mutual ad-
justment of the actions of these individuals.o4

- Though Hayek is conspicuous among contemporary
political theorists in extolling the spontaneous order, he
regards himself as being only a disciple of the 18th century
philosophers, such as MandeVille, Hume, Josiah Tucker,
Montesquieu, Adam Ferguson, and Smith, who reacted against
the "constructive rationalism" associated with Cartesian
philosophy by emphasizing the degree to which society could
spontaneously order itself. Smith's "invisible hand" may
have been an excessiﬁe claim that the spontaneously generated
order was always the best possible. But, Hayek :says, Smith
.was like all the others in seeiné that society progressed
when "less effective" institutioné or practices were dis-
Placed by those more effectiﬁe at the '"'reconciliation of di-
verse interests.'f55 Bernard de Mandeville was not the most
Penetrating of these thinkers, but he was the first to grasp
the key insight:

His main contention became simply that in the complex
order of society the results of men's actions were

very different from what they had intended, and that
the individuals, in pursuing their own ends, whether

'54Hayek, New Studies, p. 9. (Italics mine.)

55Hayek, Studies, pp. 99-101.
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selfish or altruistic, produced useful results for
others which they did not anticipate or perhaps even
know; and finally that the whole order of society,

and even all that we call culture, was the result of
- individual strivings which had no such end in view,
but were channeled to serve such ends by institutions,
practices, and rules which also had never been _
deliberately invented but had grown up by the survival
of what proved successful.d

The price system is a noteworthy exampie of society's
capacity to order itself spontaneously, but it is not the
only one. The existence and growth of language is an even
~ more profound demonstration of man's capacity to create use-
ful means of mutual accommodation without any pre-existing
master plan.57 Hayek offers language and the price system as
proof of the excessive rigidity of the dichotomy between
nature and convention that he traces back to the ancient
Greeks.58 Hayek claims that David Hume outlined a middle
category to be applied to spontaneous de#elopments such as
the price system or language, that were neither instinctiﬁe

nor contrived. These social phenomena were the results of

human action but not of human design, and as such should be

'56Hayek, New Studies, p. 253.

57Hayek,‘ Studies, p. 72.

o '58Hayek, New Studies, pp. 4-6. See also Hayek, Stud-
les, pp. 96-98, and Joseph Cropsey, 'Conservatism and Libera-

~lism," in Left, Right, and Center, ed. Robert A Goldwin
(Chicago: “Rand McNally, 1967), p. 44.
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accorded a quasi-natural status, and not derided as arbitrary

arrangements subject to change wheneﬁer we might like.59

The spontaneous order makes government inter&ention in
the economy to achie%e the production and distribution of
goods unnecessary. The more telling assertion is the goﬁern—
ment intervention in the spontaneous order is”positi&ely harm-
ful. Hayek writes:

The reason why . . .isolated commands requiring speci-
fic actions by members of the spontaneous order can
never improve but must disrupt that order is that they
will refer to a part of a system of interdependent
actions determined by information and guided by pur-
poses known only to the several acting persons but not
to the directing authority. The spontaneous order
arises from each element balancing all the various
factors operating on it and by adjusting all its vari-
ous actions to each other, a balance which will be
destroyed if some of the actions are determined by
another agency on the basis of different knowledge and
in the service of different ends.

Where societies are spontaneously ordered, the intrusion of
centralized commands upon them does not solidify order, but
creates uncertainty and confusion. People try to adjust to

. the new set of circumstances without knowing if they are
Permanent or temporary, or whether or not more central orders

Cwill follow.61

59Hayek, New Studies, pp. 4-6.

A 'GOF.A. Hayek, Law Legislation, and Liberty, 3 vols.
(Chicago: University of Chicago Press, 1976), vol. 1: Rules
and Order, p. 51. :

'61Hayek, Constitution, pp. 150-161.
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But the production and consumption of goods and ser;
éices is not the only aspect of social life that orders
- itself spontaneously. :-In the longer run, the ﬁery existence
of society depends upon the spontaneous emergence of needed
vValués and institutions. While Hayek denies that a society
as such can progress, sincé it is not an enti%y that can
haVe goals, in the process of changing to meet the changing
desires of its members, a society--that is, the whole array
of regularities that constitutes the public life of a
society--will eVolVe. This eVolution is the most important
instance of the coordination of individual and social order-
liness; individual desires elicit complementary actions by
others, and those actions that do the best job of satisfying
the wants come to characterize the social order. Whether or
not particular aspects of a social order persist depends on
their contribution to the Vitaiity of the group. When cer-
tain values or institutions are in conflict at the margin,
the people of the“society must graﬁitate towards one or the
other. Those practices that contribute to the long-term
continuity and growth of a social order will become more
common, While groups that choose practices unconducive to
such continuity Will disappear, taking their distinctive

Social characteristics with them.62

62Hayek, Studies, p. 77. See also Hayek, New Studies,
Pp. 19-20.
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Hayek is at pains to deny that his ideas of social
eﬁolution resemble what he regards as the excesses of Social
Darwinism. Hayek's concern is with the evolution of a—
ciﬁilization's customs and institutions'.63 According to
Hayek, Social Darwinism erred by concentrating on the natural
selection of indiViduals, and on innate rather than acquired
characteristics.64 Hayek says that culture eVolVes as unsucf
cessful groups immitate successful ones, or are assimilated
by them.65 So subtle is this process that it is not even
necessary that the qualities that cauée a particular group
to thrive be known to its members, new or old. Without in-

tending to, they will embrace these practices in the process

of socialization. (Hayek's most important book, The Consti-

tution of Liberty, is dedicated tb "the unknown civilization
that is growing in America.') |

. From a foundation that incorporates the intrinsic
desirability of progress, the ineluctable diﬁision of know-
ledge, and the necessity of freedom for making the latter
spontaneously generate the former, Hayek proceeds to dispute

the egalitarian indictment of the market. He will do so by

63Hayek, New Studies, pp. 67-68.

- 64

Hayek, Rules and Order, p. 23.

%51pid., note 7, p. 169.
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insisting that the groups for whom the Left is especially
solicitous--the poor and the working classes--are better
off under the market than they are after the reforms proposed
by its critics. The restrictions on the market cause a loss
in economic ﬁitality that affects the entire society, includ-
ing the poor, ad?ersely. They also distort Values, encourag-
ing beliefs and practices that are bharmful to the whole
society, including, and perhaps especially, the poor. As
Hayek states: '
Men can be allowed to act on their own knowledge and
for their own purposes only if the reward they obtain
is dependent in part on circumstances which they can
neither control nor forsee. And if they are to be
allowed to be guided in their actions by their own
moral beliefs, it cannot also be required that the
aggregate effects of their respective actions on the
different people should correspond to some ideal of
distributive justice. In this sense freedom is in-
separable from rewards which often have no connegtion
with merit and are therefore felt to be unjust.6
Hayek stresses that rearranging the results of the
market economy on behalf of the poor is likely to proﬁe harm-
ful to them in the long run. He goes so far as to say that
the main benefits of freedom are not in exercising it, but
“in liﬁing in a society where freedom constantly engenders

progress in ways that could not haﬁe been forseen or~p1anned.67

. '©6p A. Hayek, Law, Legislation, and Liberty, vol. 2:
The Mirage of Social Justice, p. 120.

'67Hayek,'Constitution, pp. 31-32.

LOYOLA
UNIVERSITY
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For example, an affluent class is able to experiment with
new fbrms of liVing and consumptioﬁ which may 'catch on;" if
so, new sectors of the economy will emerge, pro&iding new
Jjobs, and products once considered luxuries, like cars and
teleﬁisions, will become ubiquitous. Conversely, says Hayek,
if the advances now pioneered by the affluent were, as a ’
matter of policy withheld until they were uniﬁersally avail-
able, most would never be realized at all.68 Progress re-
quires ample scope for the exploration of the odd but intri-
guing possibilities, for serendipity, for following hunches,
and no comprehensiVe goﬁernment program can allow these
things the latitude to be found among free men pursuing
priVate Visions. According to Hayek, redistribution may make
the poor better off in the short run, but the long-term con-
sequences of stifling the creati#ity of the more affluent
classes limits the chances_the poor have of escaping po'izerty'.69
The prerequisite for any distribution is a ﬁibrant economy,
but this requires entrepreneurs who will endure great risks,
and who will come forth only if they might achieve great
rewards. Confiscate such rewards and there will be less risk-

taking and fewer breakthroughs in new goods and seririces.70

5 .
8Ibid., pp. 42-44

691pid., pp. 48-49.

"0gayek, New Studies, pp. 64-65.
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In the market things are produced by those who can
do so cheaply, since the incenti&es to take markets away
from expensiﬁe produce;s are strong. 'In many cases the
results of the market's operation are unsatisfactory and we
feel that simple changes could correct the situation. But
such efforts reveal that it is extremely difficult for the
goVernment to do just one thing. The political and admini-
strative logic of the situation draws the goﬁernment into a
broad-ranging and protracted effort, that may result in one
thing being done better than it WouldAhaVe been done by the
market, and a thousand things being done Worse.71 For ex-
ample, rent_control, public housing, and slum EIEarance are
all activities that begin with modest and laudable aims, but
‘which, once begun, are almost i@possible to stop or con-
tain because of the political expéctations they engender.
"Rent control continues long after a housing crisis is oﬁer,
and public housing and slum clearance inﬁolﬁe many more
-beneficiaries than originally planned, including many who
- are economically self-sufficient but politically powerfu1.72
" "While we used to suffer from social eﬁils, we now suffer

from the remedies for them."73

“lypid., p. 185.

72§ayek, Constitution, pp. 343-349,

731pid., p. 304.
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_ Eﬁen in the extreme case of people who work in jobs
that are both low-paid and unpleasant, Hayek contends that
their lot is better than it would be under available alter-
'natiﬁes, as opposed to ideal ones. It is not a social in-
justice that people who hold unpleasant jobs make much less
than those with interesting and enjoyable onéé. Salaries |
reflect the value the market places dn tﬁe work performed
by the salaried employee. The odiousness of the job affec£s
this equation only to the extent that it encourages those
~who can to seek other jobs, reducing the supply of laborers,
and putting ubward pressure on the wage. The important thing
is that people who clean sewers have more alternatives to
gain higher pay or seek other employment than they would in
other syétems, where the cost of good iﬁtentions that might
ameliorate the worker's lot is an unwieldly, stagnant economy
that, at the Very least, greatly complicates his efforts to
better his own position;74

The sort of egalitarianism that Hayek faﬁors is the
- type endorsed by most of the defenders of the market.
" Equality, to Hayek, means. the absence of legal priﬁileges or
goﬁernment—secured ad%antages. 'It means'the negati?e enforce-
‘ment of equal opportunity, the remo?al of artifical obstaclés

to anyone's career, but not the positiﬁe effort to try to

74Hayek, Mirage, pp. 91-93.
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equalize eVeryone's "'starting point."75 The unavoidable
fact is that the conjunction of equality before the law and
unequal natural endowments results in unequal social and
economic conditions. Inequality of wealth and prestige in-
eVitably accompanies freedom in a society of unique individu-
als.76 To try to reﬁerse this fact of nature requires exten-
siVe and constant goﬁernment action on behalf of eVery in- |
diVidual——a role for government antithetical to freedom.77
Hayek sees a second difficulty with the effort to
realize the egalitarian Vision. In a market economy, people
receive economic rewards for the ruthlessly pragmatic reason
that they have satisfied some desire. No moral judgment on
. whether they were morally deserVing of their wealth is im-
plied by‘these transactions, beyond the belief that sellers
of goods or serVices are entitled to the price their buyers
haﬁe ﬁoluntarily agreed to. Some people will engage in‘
after-the-fact rationalizations, claiming that differences
in industriousness or foresight explain and justify the dif-

ferences between the rich and poor. Hayek insists that this

moral judgment is wrongly applied to capitalism, and is not.

75Hayek, New Studies, pp. 141-142.

'76Hayek, Constitution, pp. 85-88.

"7 1bid., pp. 92-93.
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a part of the logic of the system:
In our society personal esteem and material success
are much too closely bound together. We cught to be
much more aware.that if we regard a man as entitled
to a high material reward that in itself does not
- necessarily entitle him to high esteem. And, though
we are often confused on this point, it does not mean
that this confusion is a necessary result of the
enterprise system--or that in general the free enter-
prise sgstem is more materialistic than other social
orders. /8 ’ :
The distinction between material entitlement and moral
desert, always possible in a market economy though not always
practiced, is completely untenable in a system where economic
actiﬁity, including the distribution of income, is directed
by a central authority. That authority must make allocation
decisions according to selected criteria of desert; Hayek says
that to wind up at the bottom of ‘that distribution is not
: s
only to suffer physical deprivation but to be stigmatized as
a least deserving citizen. Economic circumstances, in these
ecoromic systems, ineﬁitably imply moral ,judgments.7'9
" In addition to the de&italizationvof the economy,
" which will harm the poor, and the corruption of the ideal of

equality, which will humiliate them, departures from the mar-

ket establish precedents:that cannot easily be repealed. As

78Hayek, Studies, p. 234.

79Hayek, Constitution, pp. 95-99.
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Hayek sees it, the fecundity of the market economy results
from its participants' attitude that they must constantly
striﬁe to satisfy the desires of others as expressed through
the price system. If people generally held the contrary
opinion that they were entitled to a decent liVing, or the
continuity of some preﬁious standard of liViﬁg, eVen if the
skill they wish to exercise is no longer demanded, the
economy would perform much worse. Of course, to strive is
not always to succeed, since the division of knowledge pre-
vents anyone from knowing all the obstacles and opportuni-
ties confronting him. The market, then, is "a mixed game of
skill and chance," the playing of which increases eﬁeryone's
chance to prosper without guaranteeihg anyone a parficular
level of income.80
Once we get the goﬁernment.inﬁolﬁed in the process of

redistributing the winnings, it is extremely difficult to
continue the'game. " People perceiﬁe that the satisfaction

of economic wants is of diminished importance to gaining
-wealth; what really matters is the exercise of political
power. The progress of goﬁernment interﬁention in the
economy encourages, and is encouraged by, the shift in human

enterprise from the economic to the political arena. More

80Hayek, Studies, pp. 174-175.
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and more of the efforts once devoted to satisfying the
demands for goods and serﬁices are now giﬁen o&er to lobby-
- ing, bargaining, and cgmpaigning.81
- Furthermore, Hayek believes that government interven-
tion ‘in the economy contributes to a false, anthropomorphic
view of society. The "primitiﬁe" instinct to think of the
social unit as an entity, rather than as a collection of
individual entities, is relfected most clearly in the dis-
cussion of economic distribution.82 The call for a fairer
income distribution is usually expressed in terms of dis-
tributive or social justice. Hayek objects:
There can be no distributive justice where no one
distributes. Justice has meaning only as a rule of
human conduct, and no conceivable rules for the con-
duct of individuals supplying each other with goods
and services in a market economy would produce a
distribution which gould be meaningfully described
as just or unjust.8
If society were a person whose actions included parcelling
out wealth, then it would be reasonable to insist that he do
so in accord with certain moral precepts. But no such pre-

cepts can be formulated that would guide the interactions of

‘'millions of people, who, needless to say, do not know one

, 81Hayek, New Studies, p..64. See also F.A. Hayek,
Law, Legislation, and Liberty, vol. 3: The Political Order
of a Free People, p. 138.

'82Hayek; Rules and Order, p. 9,

83Hayek, New Studies, p. 58.
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: . . . s 84
another and have no intentions vis-4-vis one another.

As Hayek sees it, eﬁery redistributiﬁe correcti%e
diminishes to one extent or another the Qalues and arrange-
ments by which whole societies have only recently emerged
from a history of poVerty. Such an accomplishment deserves
greater respect and fewer reforms. We can seé how deep
Hayek's commitment to the market and,its distributiﬁe pro-
cess is by considering his support of the role of the
"ability to make mbney," derided by Walzer.. It is a faét,
Hayek says, that a free society of modern complexity will
often faVor the person who knows how to package and sell his
skills oVer7an equally skilled person who waits for those
demanding his serVices to find him. Though this emphasis on
pragmatic‘resourcefulness if.often‘bitterly resented, it is
-entirely appropriate that it should be rewarded. The market
economy does not merely use skills, it uses them in an
infinite and changing ﬁariety of ways. Men contfibute to
others not just by having a skill, but by finding its best
- employment. That economic rewards should reflect.this fact

is both predictable and desirable.85

841114,

85Hayek, Constitution, pp. 80-83.
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Because Hayek disa%ows anyAView of society as a col-
lectiVe, his discussion of the role of the ability to make
money is in terms of its usefulness to indiﬁiduals. Walzer
takes what Hayek would probably call an anthropomorphic
postﬁre by discussing how the ''system rewards' money-making
abilities. Walzer's stress on the aggregate‘has certain
paternalistic implications. We could criticize democracy
along the lines Walzer uses to criticize capitalism: 1In a
well—goVerned society, political power would be exercised by
| men and women with certain important qualities--eloquence,
organizational ability, prudence, courage, and integrity, to
name only some. Yet in a democracy those who possess 'the
iVote-getting ability," a quality distinct from these others,
are the ones who wind up with political power. Walzer's
argument that people don't get the economy they want or ought
- to want from the money-makers is analagous to the claim that
- they don't get the polity they want or ought to want from
-the.#ote—getters.‘ Each contention rests on the premise that
. the peoplefs real preferences or best interests are known to
certain people, whose acquisition of power is sufficient to
do what the peopie want and need might well be a hapﬁy
6ééasion.-

The thrust of Walzer's argument went beyond the asser-
tion that sharp-eyed businessmen were the most likely bene-

ficiaries of capitalism. His larger claim was that eVen if
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'_ we knew the true moral desert of each indi%idual, distribut-
ing wealth accordingly would not guarantee that human needs
receiﬁed the attention-and the economic resources they de-
served. Only the implémentation of the doctrine of right
reasons, where particular goods correspond to particular
needs can do that. Hayek's conception of egalitarianism
does not seem to extend to Walzer's doctrine. Rather, Hayek
Qiews the egalitarian effort as an attempt to make receipt
correspond to the moral desert of producers, their dedica-
tion, diligence, and so forth. (See aone,‘[ppé 17-18]1).

In this regard, Hayek's argument may be insufficient for
meeting Walzer's important codicil to the egalitarian
critique.

But we find e&en gra&er problems if we bring Hayek's
insistence on comparing programs rather than ideals to bear
on Walzer's argument. Hayek says that "though a great many
people are dissatisfied with the existing pattern of distri-
- bution, none of them has really any clear idea of what pat-

86 Walzer's idea of to each

tern he would regard as just."
according to his needs may be clear enough, but whether his
Program for realizing it, protecting legitimate distributiée
Processes such as national health.insurance by distributing

income more or less equally, will succeed is open to question.

864avek, New Studies, p. 58.
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Even more worrisome is the propsect of harsh side-effects from
the Walzer program. The disincenti&e effects on production
that concern Hayek a great deal are not mentioned by Walzer.
Arguably, that is a technibality too abtruse for a single
article on the ethical ideal of economic equality. But even
a short article should not argue for matching goods with
needs without showing that sufficient goods of the desired
types are a&ailable, or suggesting how they might be produced,
or mentioning how the goéernment should face the difficult
allocative decisions if the goods are not available. These
are the sort of questions Hayek's argument about comparing
real alternati&es raises, and the sort that Walzer's argument
does not answer.

If we are to judge Hayek by this standard of real
alternati&es, then we cannot yet accept his contention that
cpaitalism is the best available. The resiliency of the
market economy, both as an economic system and a social
structure, is still undetermined. If it can withstand a
- humber of changes, then'departures from it may not be so dis-
tressing as Hayek suggestg. In Chapter Three we will con-
sider Hayek*®s argument about law, which is his argument
about the delicacy of the spontaneous order. In Chapter
Four we will see what sort of efforts on behalf of the poor
are consistent with the preserﬁation of the spontaneous

order.



- CHAPTER THREE

KNOWN LAWS AND AN UNKNOWN ORDER

Hayek wishes to argue_that retaining capitalism will
lasure eﬁery member of society a better chance to avoid
poverty than altering or abolishing the market. He realizes
why his task is extremely difficult;'people who profit from
goVernment intervention in the economy have tangible eVideﬁce
of their benefits. The recipient of fhe goﬁernment support
check, or the worker in a tariff-protected industry, is fully
aware that he owes his present standard of liVing to a goVern—
ment effort. But the costs of interﬁening‘in the market
economy, and the benefits of its unimpeded progress, are less
easily discerned. We appreciate the jobs saVed by the tariff;
we don't notice the funds diverted to artificially competi-
tiﬁe'domestic goods, or the loss of the productiﬁe capdcities
that might have been created had we been able to buy the
cheapter imported goods and deﬁote the residual funds to
other purposes.87
The burden of Hayek's philosophical writings, then, is
to remind people of the less obﬁious facts, to apprise them

of the less tangible benefits aﬁailable from the market.

87Hayek, Rules and Order, pp. 56-57.
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Hayek must, like Tocqueﬁille, for whom he frequently expres-
ses his admiration, inculcate a sort of 'self-interest,
rightly understood.” Although Hayek's teaching is particu-
larly inaccessible, requiring a sophisticated understandiné
of economic cause and effectAthat few people possess, he is
determined that his own writing should counterbalance widely
held beliefs. Hayek seems to have had his own work in mind
when he wrote, "There is, . . . never so much reason for the
political philosopher to suspect himself of failing in his
task as when he finds that his opinions are Very popular."88

We can be more precise about Hayek's view of his
philosophical writings. He has written:

It ié the nurturing of the spontaneous forces of

freedom that truly constitutes a service to society--

to that which has grown, as distinct from that which

has been deliberately created--and to the further

~ strengthening of the creative forces of the social

process.¢
Assuming that Hayek hopes his writings ﬁill "truly consti-
tute a service to society," we may conclude that the ultimate
goal of his philosophy is to nurture the spontaneous order,

a task which will regularly put him at odds with the more

popular calls for reconstructing that order.

88Hayek, Constitution, p. 115.

89Hayek, Studies, pp. 246-247,

—
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But if society does indeed haﬁe the capacity to order
itself spontaneously, what does it méan to nurture this pro-
cess, why is nurturing necessary at all, and how does it
differ from the sort of outside interference that impedes
progress? To understand Hayek's theory of law is to under-
stand the nurturing of the spontaneous ordér,'because Hayek
regards the law as the most important deVice for "strengtheh—
ing the creative forces of the éocial process."

We may begin to understand Hayek's theory of law by
noting his definition of order:

A state of affairs in which a multiplicity of elements
of various kinds are so related to each other that we
may learn from our acquaintance with some spatial or
temporal part of the whole to form correct expectations
concerning the rest, or at least expectations which
have a good chance of prov}ng correct.®

Order, then, does not require uni%ormity, only that diﬁersity
does not oVerwhelm us. When Hayek says that we haVe experi-
enced progress he does not mean that societies are more
easily comprehensible because they are simpler. Rather, it
is possible to comprehend an eVer smaller portion of the
social order and still pursue one's goals. The advance of
ci&iliéation is characterized by an increase in the number Af
" important operations that can be performed without thinking

about them.91

90Hayek, Rules and Order, p. 36.

®lyayek, Individualism, pp. 88-89.
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For thousands of years groups of hunters were the
highest form of social organization. Under these circum-
stances, says Hayek, eﬁery aspect of life was secondary to
the pursuit of the common prey. The social imperati?es were
so strong as to erase any real indiViduality. It was not
until the first tentative exchanges of food or tools between
members of different tribal groups that the possibility of a
different life was conceivable. Community membership no
longer had to be the decisive fact of life, and the notion
of individual goals, distinct from the community's, and to
which the collectiVe teleology might haﬁe to accede, was
first realized. A new sort of social organization was pos-
sible, characterized by mutual satisfaction of individuai
>goa1s rather than collectiﬁe pursuit of common. goals. The
process of social evolution caused these new societies to
displace the older, teleologically constricted ones.gz

The emérgence of this new society made the existence
. 0of laws both possible and ﬁecessary. Possible, because hav-
ing come to understand the intrinsic worth of individual
goals, men perceiﬁe that a society organized by commands is )
unnecessary. When the pursuit of the common goal was all-

important, directiﬁes by the leadership to coordinate that

———

92Hayek, New Studies, pp. 58-62; and Hayek, Studies,

p' 700
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pursuit were necessary. Now that central superintendence of
social life is not necessary, the goﬁernment's directives can
be of a prohibitory nature, defining what can't be done, but
capable of being obeyed in a ?ariety of ways, rather than
positi&e commands. The new society made laws necessary be-~
cause the old society's source of order, central commands,
had been superseded. If the ability to form plausible ex-
pectations about the whole of séciety based on knowledge of

a part of it was to be maintained, general prohibitions would
be hecessary. Laws did not come forward from some grand de-
sign for society, but emerged one by one as people perceiﬁed
inordinate difficulties in forming correct expecfations con-

cerning that part of society they did not know first-hand.93

The emergence ¢f this new éocial order culminated,
after slow and painful growth, islwhat Hayek calls the Great
Society or the Open Society. In the Great Society, "indi-
viduals are constrained only to obey the abstract rules that
demarcate the domain of the means that each is allowed to

use for his purposes."94 The realization of the Great

Society coincides with the complete disappearance of the

93Hayek Constltutlon, pp. 149 150; and Hayek, New
- Studies, pp. 10-11.

94Hayek, Mirage, p. 144.
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belief that any collective purposes exist, the attainment of
which merits the use of the go&ernment's coercive powers.
Hayek refers to Michael Oakeshott's terminological distinc-

tion between teleocracy and nomocracy to explain the Great

Society. The Great Society, or the nomocracy, is an abstract
order; it does not exist for anything, except the facilita-
tion of the pursuit by individuals of their own goals. Thé
teleocracy, on the other hand, ‘treats some goals pursued by
some people as exceptionally worthy, eleVating them to the
status of the common good, whose realization may be furthered
by using the power of the state.95

TheldeVelopment from absolute teleocracy to the Great
Society corfesponds t6 the change from rule by command to the
"Rule of Law. Hayek explains thaﬁ the ultimate legislator can
never limit his own powers by laﬁ, because he can always
abrogate anyblaw he has made. The Rule of Law is therefore
"not a rule of the law, but a rule concerning what the law
ought to be, a meta-legal doctrine or political ideal."96
It Wiil be effective only to»the éXfent that the Rule of Law
is embraced by the rulers and, in turn, by the society at

large. Hayek speaks of the system formed by the meta-legal

95

Hayek, New Studies, p. 89.

96Hayek, Constitution, p. 206.
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doctrine as follows:
Every rule of this kind will in intention be perpetual,
though subject to revision in 1light of better insight
. into its interaction with other rules; and it will be
valid only as a system. of mutually modifying rules.
These rules will achieve their intended effect of secur-
ing the formation of an abstract order of actions only
through their universal application, while their appli-
cation in the particular instance cannot be said to
have a specific purpose distinct from the purpose of
the system of rules as a whole.
Within such a system we may expect that particular laws will
be "general rules of individual conduct, applicable to all
alike in an unknown number of future instances, defining the
protected domain of indiﬁiduals, and therefore essentially of
the nature of prohibitions rather than of specific comma.nds.”98
The concept of Rule of Law is so important to Hayek's
thought that it requires examinatﬁon in some detail. The
first feature of the Rule that Ha&ek elaborates is "isonomy,"
the doctrine that eﬁery law should be equally applicable to
each member of society. It is an ideal that originated in
ancient Greek political thought. As Hayek employs it, iso-
nomy is a procedureal guarantee of justice, valuable because

a substantive rule of justice cannot be found. While we can-

not tell lawmakers what qualities just laws must haVe, if we

97Hayek, Rules and Order, p. 122.

98Hayek, New Studies, p. 135.
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insist that they themselﬁes be subject to all the laws they
enact, we can be assured that the laws will not be onerous.
A goﬁernment of laws, not men,.is to be attained by preﬁent—
ing any group of goﬁernors from placing themselﬁes above the
law.99
Even greater generality of the law is obtained by
making each law applicable to all future instances, as well
as to all those in the society at the time it is enacted.
"The lawmaker [must] pro&e his belief in the justice of his
pronouncements by committing himself to their uniVersal appli-
cation to an unknown number of future iﬁstances and renounc-
ing the power of modifying their application to particular
cases.“100 According to Hayek, freedom is enhanced when the
.law is concerned with general matters and the legislators
are incapable of knowing how their actions will affect par-
ticular people. As the effects of legislation on particular
people become a matter of legislatiVe concern, the ability
. to make fair decisions is strained. Law becomes more and
more a matter of helping or hurting particular persons, and
its acceptance as a legitimate regulator of human affairs

erodes.lo1

99Hayek, Constitution, pp. 154-156, 164-165.

1004, vek, New Studies, p. 99.

101y, vek, Road to Serfdom, pp. 76-79.
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In addition to being general, law must be negatiVe.
Justice consists of general prohibitions on the sort of
means that any citizen may employ to achieve his goals. It
does not entail positiﬁe commands telling us what ends to
pursue.loz Liberty is similérly negatiﬁe. We should strive
for a condition in which "all is permitted that is not pro-
hibited by general rules,' rather than one where "all is pro-
hibited that is not explicitly permitted."103

Hayek feels that in modern society the negatiVe view
of law is the road not taken. Most laws at present do not
take the forms of prohibitions to the citizenry, but instruc-
tion from the legislature to the civil serﬁants, explaining
. what goals are to be pursued and how. In Hayek's View, the
chief threat to liberty in our age is the growth of admini-
stratiﬁe discretion oVer citizens and their property. The
go%ernment too often equates policy with law, legalizing any
efforts to accomplish its chosen purposes, eﬁen if the result-
104

ing government.actions are unequal, biased, and erratic.

We must distinguish that nurturing by the goﬁernment of the

102, vek, Studies, p. 167.
103Hayek,-Constitution, p. 19.

1041bid., pp. 207-219.
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spontaneous order, which facilitates individuals' efforts
to act upon their particular body of knowledge, from goﬁern—
ment interference in the spontaneous order. Hayek says the
"distinction between oiling a mechanism and rebuilding it is
compérable.lo5

The third feature of Hayek's theory o% law is the
guarantee to each citizen of a protected sphere of actiﬁity.
Hayek places himself in the long tradition of classical
liberalism calling for the maximum extension of the protected
sphere consistent with equally large spheres for all citizens.
Each citizen should be guaranteed his life, liberty, and pro-
perty, and assured that claims resulting from Valid con-
tracts will be recoverable.106 Since no security exists in
a "war of all against all," the goﬁernment must haVe a mono-
poly of legal physical force to secure the private spheres
of the citizens. But the go#ernment's power cannot legiti-
mately extend to violations of the realm of priVate action
it exists to defehd. Government restrictions on actions
that do not affect others, such as religious practices, are
107 )

unjustified.

P S

105Hayek, Mirage, p. 129.

106Hayek, Studies, p. 167.

107Hayek, Constitution, pp. 20-21; and Hayek, Rules

- and Order, p. 101, and note 10, p. 170.
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"The essence of a free society,'" says Hayek, '"is
that the privaté indi&idual is not one of the resources
which goﬁernment administers, and that a free person can
.count on using a known domain of personal resources on the
basis.of his knowledge and for his purposes."108 The belief
that the tendency of modern life is to treat the individual
exactly as a resource at the goVernment's disposal is the

theme of Hayek's first and most famous political work,

The Road to Serfdom, written in 1944. 1Its thesis is that

economic planning is the first step on the road to serfdom,
to a totalitarian society. Written at a time when Hitler
was threatening free societies, and economic plénning, the
determination of certain allocative and produétiﬁities by
goﬁernment, was advocated by somé as the appropriate program
for the post-War era, the book was extremely controversial.
Hayek argued that it was almost impossible to introduce a
limited amount of planning into a free economy. If the
goﬁernment tries to confine itself to certain basic decisions .
it will find that.some of the consequences vitiate its goals
or are otherwise gnaccep?able, requiring further and more

detailed go&ernment planning.109

1OSHayek, New Studies, p. 99.

109Hayek, Road to Serfdom, p. 105,




56

Part of the danger of the planning lies in the charac-
ters of theose who are drawn to the go§ernment of a planned
economy. Hayek feels fhat planning appeals to all single~’
'ﬁinded enthusiasts for a particular scheme or project. Their
certainity about the desirability of their pet project makes
them enthusiasts for a system where government power and
funds might be available to promote it. The fact that a
planned economy cgnnot further more than a handful of these
schemes does not discourage such people; on the contrary,
it spurs them on to more intense intra-goﬁernmental skir-

110 At the broader leﬁel

mishing over budgets and authority.
of mass suﬁport, the planned economy is popular because it
feeds on the resentment of successful men and failure of the
market to achieﬁe certain ideals. "It is easier for people
to agfee on a negatiﬁe program . . . than on any positiVe

111 As long as the planners can promote their system

- task."
as something other than capitalism, they will be assured of

" popular supporf. _

A further difficulty with planning is that it is in-

compatible with the Rule of Law. The attainment of pre-

" Sselected goals of economic production or distribution

110:p14., pp. 52-55.

11rh54., pp. 138-139.
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requires goﬁernments to ﬁary their demands on the citizenry
from time to time and person to person; Uniform laws applied
to an indefinite number of contingehcies will 1ea§e too much
‘discretion to the people—;any number of economic facts might
emerée, many of them Very different from those the go?ern—
ment desires. Steeriﬁg the economy back tow;rds the selec-
ted results will require unremitting efforts by the goVern-
ment; and, because a legislature lacks the expertise or
institutional capacity to superintend a modern economy, the
planning and superﬁision of economic actiVity is delegated
to bureaucracies empowered with Vast discretionary authority.
The goVernﬁent must haVe this authority if it is to plan,
~and if it has such authority the legal environment may
change so rapidly that individuals cannot make or pursue
their own plans.112 |

So the goﬁernment may become increasingly petty,
erratic, and burdensome. Is the necessary culmination of
this deﬁelopment Qicious totalitarianism? Some of Hayek's
- eritics have argued that Serfdom's thesis is guilty of
simple determinism. Cultrual and political factors ha?e

too great an effect on the course of a nation's history to

1125 54., pp. 61-71.
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attribute every modern dictatorship to planning.113 Hayek

insists that planning does indeed engender totalitarianism,
but that this culmination may require generations. The
-principle consequence of planning is that the people's
attachment to freedom is sléwly lost by attrition. The
government's activism produces a psychological change in
the people that makes further goVernment'encroachment
acceptable, and the ultimate attainment of total governmenf
power unremarkabl’e.114

Planning was nowhere embraced to the extent its sup-
porters, such as Wassily Leontief, had hoped.115 What we
have instead, says Hayek, is ”interVentionist chaos," as
removed from pure capitalism as it is from central plan-

116

ning; The Vague aspiration that guides this chaos is that

. We can have the spontaneous order and remake it too. It is
in just such a polity that goVernment interﬁention is Iikely

to increase without limit.117

113See, for example, Barbara Wooton, Freedom Under
Planning, (Chapel Hill: University of North Carolina Press,
1945), pp. 28-29. ’

114y, vek, Studies, p. 224.

115

Hayek, New Studies, pp. 232-242,

116Hayek, Indi?idualism, p. 136.

M7y,vek, Mirage, pp. 142-143
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Hayek sometimes seems to regard democracy as the
spontaneous order's. worst friend.118 Perhaps a benevolent
dictator, fully‘appreciatiﬁe of the market's capacities,
would do the best job ﬂﬁrturing the spontaneous order. But
Hayek is aware of the dangers of this arrangement, and re-
mains a democrat, albeit a concerned and unethusiastic one.
He does accept democracy as a mechanism for the resolution
of conflict ﬁithout resorting to Violence, and he retains
some hope, despite his obserﬁations of democracy's flaws,
that the experience of self—goﬁernment might promote a cer-
tain caution and prudence in the citizens' approach to pub-
lic a.ffairs.119

‘We ha?e noted that Hayek ﬁalues liberty only because
it is conduciﬁe to progress. Similarly, Hayek supports
democracy only to the extent that it promotes freedom. The
go&erning majority is capable, he feels, of measures inimi-
cal to liberty. 1In the short-run they may be a threat only
to those outside the majority. But oVer time a democracy can
extinguish liberty throughout a whole society. If democrats

arrogate to themselves the power to shape e?ery aspect of

social 1life, jinnovation will disappear. A society that

18 1p44.

119y, vek, Constitution, pp. 107-109.
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changes only as the majority approﬁes will stagnate, and in
such a society liberty is superfluous and will be regarded
as such;lzo -

Hayek insists on distinguishing support for liberty
from support for democracy. The opposite of a free society
is, he says, totalitarianism, where eVery aspect of life is
subject to goVernment superintendence, aﬁd where people have
"rights'" only to the extent that goVernment neglects to
regulate some actions. The oppoéite of democracy is authori-
tarianism, in which the people have no Voice in determining
who goﬁerns and how. Howe?er strong the support liberty and
democracy give to each other, it is important to understand
that their coincidence is not ineﬁitable. A democracy could
degenerate into a totalitarian society, and, to the extent
- that such an occurrence is likely, the liberty of the people
"might be less vulnerable under an authoritarian goVernment.121
Even the word "democracy" worries Hayek; he would prefer his
neologism, "demarchy,” to stress the people's rule rather

than their power. The rule of the people is more consistent

with the insistence that they obey certain cannons of justice

1201354, pp. 103-107, and 109-115.

'121Hayek, Studies, p. 161.
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than is the stressing, or glorifying, of the raw power they
possess.122

The fear that democracy has become an ever greater
.menace to liberty assumes a prominent place in Hayek's recent
work. He is especially concerned that the separation of
powers has proﬁen inadequate for the preﬁention of the rise
of unlimited democracy. Whate&er security is proVided by
the existence of separate judicial and executi#e branches is
more than erased by the possession by the legislature of two
quite different powers, the writing of laws and the making
of goﬁernment policy. The same goVernmental body charged
with formulating rules of just conduct applicable to all per-
sons for the indefinite future is also empowered to direct
the goﬁernment's resources towards the realization of policy
goals of its own choice. The problem, as Hayek sees it, is
that when the perserbation of established laws conflicts
with the attainment of policy goals, the former is routinely
sacrificed to the 1atter.123 This may be done by constant
_legislatiﬁe action, or it may come about as a result of the

legislature delegating the discretionary authority to pursue

policy goals to a bureaucracy, a process American political

122Hayek, New Studies, pp. 93-94,

1231p34., pp. 98-101.
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scientist Theodore Lowi describes as '"policy without
1aw."124
As a measure of his concern, perhaps his desperation,
.about the erosion of the protected sphere formed by known
and certain laws, Hayek has argued that the institutions of
modern democracies need to be altered to profide further
separation of powers. Hayek proposés the creation of a new
legislative body. The presentiy constituted legislatures
would continue making policy and directing the go#ernment's
resources. The new legislature would assume the powers for
writing laws that actually inform the citizen what he may
not legally do. Though popularly elected, this iegislature
. would be relati&ely immune to democratic pressures to alter
’the law, because legislators Wouﬂd serVe for fifteen years

125 The judiciary would

and be ineligible for re-electionl
resol#e disputes oVer the jurisdictional boundary between

" the law and policy legiSIature, as well as deciding whether
a proposed policy cohtraﬁenes the law.126 Hayek does not

expect that his plan will ever be put into action, but he

124‘Theodore J. Low1, The End of Liberalism: The
'Second Republic of the United States, 2nd ed. (New York:
W.W. Norton & Company), pp. 92-125.

125 ayek, New Studies, pp. 102-104

1264,vek Political Order, pp. 120-121.
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feels that it serves as a way to illuminate the need for

distinguishing policy-making from la'w-making.lz7

Hayek's desire‘for greater separation of powers has
more behind it than the desire that form should follow func-
tion in go#ernment. Something needs to be done to compen-
sate for the type of pressures brought to bear on modern
go&ernments. The disease of democracy is the interest-
group domination of representative assemblies; the policies
that emerge are ineVitably bundles of faﬁors for different
groups. Because the modern legislature possesses so much
power there is no demand that it is not expected to satisfy.
Concern abqut writing good and equitable laws plays no part

128

as coalitions are stapled together. Hayek says there is

no constituency lobbying for the;Rule of Law:

The almost exclusive concern of the representatives
with government rather than legislation is a conse-
quence of the fact that they know that their re-elec-~
tion depends chiefly on the record of their party in
government and not on legislation. It is the voters'
satisfaction with the immediate effects of govern-
mental measures, not their judgment of the effect of
alterations in the law, noticeable only in EBe long
run, which they will express at the polls.l

127

Hayek, New Studies, p. 118.

128Hayek, Political Order, pp. 1-19.
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The present unification of policy-making and law-
making results in both tasks being done poorly, says Hayek.
"Policies that could be.directed towards prudently selected
long-range goals are instead Balkanized into a list of con-
cessions to interests. The only internal logic of such
policies is that they placate factions that could terminate
political careers. The law-making is inadequate because the
entire process has become subordinate to mollifying groups
through policy. When confronted with an issue like abor-
tion or capital punishment, where concessions and gestures
to an array of interest groups is not possible, modern
legislators are helpless. Such issues require them to
articulate and act upon a public philosophy, and these are
skills they have lost from disuse.>S°
Hayek believes that his proposal, which we might call
functional bicameralism, would proﬁide a buffer between the
lawmaking assembly and the political pressures of organized
interest groups. The law makers would have long terms of
office and no concerns about re-election, enabling them to
resist any outside pressures to do aﬁything but write laws
as fairly as they can. Even the policy-making legislature

will be rescued from excessiﬁe.lobbying, because the Rule

1301p34., pp. 30-31.
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of Law will circumscribe the policy-making process; efforts
to pressure the policy legislature or the bureaucracy to

ignore the law will be pointless. As an additional measure
for protecting the go&ernment from interest-group pressures,

Hayek would disenfrancise those who work for the goVernment
131

and those who receive goVernment assistance.
A final quality of the Rule of Law remains to be con-
sidered. We have noted that Hayek feels that true laws
should be universal, in the sense of applying to every mem-
ber of society and to an indefinite number of future con-
tingencies, negative, and should describe a protected domain
of activityrfor eVery citizen. Theoretically, a society
could arrive at a body of law that possessed these qualities.
If it did so, would any change be necessary? Would there
. be anything left for Hayek's 1aw—making legislature, or any
existing legislature, to do? According to Hayek, a»law con-
sonant with the Rule of Law is "sﬁbject to revision in the
light of better insight into its interaction with other

132 This better insight may be the result of new

rules."
intellectual apprehension, but it is more likely that the

changing course of human activity in the spontaneous order

1311pid., pp. 115, 120.

132

Hayek, Rules ‘and Order, p. 122,
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will create unanticipated conflicts between lawful actions.
In the resolution of these conflicts new laws are created,

and these new laws should be extensions of the Rule of Law

to new human endeavors or problems.133

The capacity of the Rule of Law to grow incrementally
to meet new contingencies is explained by the reciprocal
relationship between law and a ciVilization's ideas of
justice. The law shapes and is shaped by a civilization's"
ideas about what the law ought to be. Hayek writes:

It is not only in his knowledge, but also in his aims
and values, that man is the creature of civilization;
in the last resort, it is the relevance of these in-
dividual wishes to the perpetuation of the group or
the species that will determine whether they will
persist or change. It is, of course, a mistake to
believe that we can draw conclusions about what our
values ought to be simply because we realize that

they are a product of evolution. But we cannot
reasonably doubt that these values are created and
altered by the same evolutionary forces that have pro-
duced our intelligence. All that we can know is the
ultimate decision about what is good or bad will be
made not by individual human wisdom but by the decligg
of groups that have adhered to the "wrong" beliefs.!

Is it not an intolerable burden on the legislator that
his decisions should affect not only the citizens of a
society, but will determine the life or death of his entire.
society? Hayek says that legislators do not need to assume

the burden of protecting their entire way of life, because
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the fate of a ciﬁilization depends on qualities that legisla-
tors or laws can affect but not alter. Laws do not haﬁe a
purpose, even the preservation of a society; laws can only
facilitate the Qarious goals pursued by the members of a
society. Laws do not exist to fashion a particular order

but to nurture the spontaneous order, to guarantee that
abstract order, or quality of orderliness, that makes the
emergence of a concrete order with particular characteristics
possible. To attempt more is beyond the legislator's capa-
cities:

The "social goal'" or '"common purpose,'" for which
society is to be organized is usually vaguely de-
scribed as the ''common good,'' the ''general welfare,”
or the ""general interest." It does not need much
reflection to see that these terms have no suf-
ficiently definite meaning to determine a particular
course of action. The welfare and the happiness of
millions c%gnot be measured on a single scale of less
and more.l '

‘The hubris that leads some to suppose that the law
can be a device for organizing an entire society in a desired
way can be traced back to constructive rationalism. The
source of constructive rationalism is Cartesian dualism, the
belief that mind can stand outside nature, enabling man to
"design the institutions of society and culture among which

136

he lives." The fact that Descrates praised Sparta because

135Hayek, Road to Serfdom, p. 57. See also Hayek,
" Rules and Order, pp. 112-115.

136Hayek, Rules and Order, p. 17.
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its laws, '"originated by a single individual, . . . all
tended to a single end," is characteristic of the belief
that the deliberately:constructed is ''mecessarily superior

‘to all mere growth."137

The fact of the matter, Hayek in-
sists, is that the human mind '"is as much the product of
the social environmgnt" as it is a force that has "acted
upon and altered social institutions;"138 What Cartesians
suppose is the rational determination of social goals is
rather the working out of the unique logic of a particular
social order.

So, there is no common good, and even if there were,
people could not sufficiently trahscend their timé and place
. to perceive it. Good goﬁernance then consists of applying
our opinions, reflecting the ideals of our society, to the
Rule of Law, rather than relying on human will to ascertain
objects for the go&ernment to pursue. We should approéch
an extant body of laws as executors of an estate rather than
authors of a will. As good executors we will try to carry
out the expressed wishes of a written will to the best of

our ability, even if it requires us to execute decisions

. wWe would not ourselves have made. If the circumstances we

137Hayek, New Studies, p. 255. The passage by Des-
cartes is taken from the Discourse on Method, part II.

138Hayek, Rules and Order, p. 17.
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confront were not anticipated by the will's author then we
must seek to resol?e the issue in the way most consistent
with the will's proﬁisions; we cannot impose any solution
‘that we happen to like. The Rule of Law requires us to
appreach the task of goVernance with the same respect for
precedent, the same reluctance to strike outﬂfor new desti-
nations. According to Hayek:
The larger the groups within which we hope to live
in peace, the more the common values which are
enforced must be confined to abstract and general
rules of conduct. The members of an Open Society

have and can have in common only gginions on values
but not a will on concrete ends.l

Hayek has located his own understanding of society
somewhere between the ancient alternatives of nature and
conﬁention (see above pp. 29-30). Similarly, his legal philo-
sophy lies somewhere between legal positivism and natural
law. His critique of the former is uncompromising. Hayek
sees legal positi&ism as the greatest threat to the Rule of
Law. By holding .that lawfulness is a merely factual quality,
requiring only the appropriate procedures by the appropriate
agencies, legal positiVism supports the view that any law,
no matter how flagrantly,it Violates the sphere of personal

liberty, is fully legitimate.140 Legal positiﬁism thus

139,,vek, New Studies, p. 88.

140Hayek,»Constitution, Pp. 236-239.
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stands as an inﬁitation to use the law for any purposes the
legislator desires; Hayek regards it as a modern expression
of constructive rationalism.141
In rejecting legal positivism Hayek does not embrace
natural law. He regards the common law tradition as an
alternatiﬁe attributable to human action but not to human,
or natural, design. He explains his position this way:
If we do not insist that the test of justice must
enabkle us to build up a whole system of new rules of
just conduct, but are content persistently to apply
the negative test of injustice to the parts of an
inherited system, the greater part of whose rules
are universally accepted, we may accept the conten-
tion of positivism that there are no positive cri-
teria of justice; yet we can still maintain that the
further development of the rules of just conduct is
not a matter of arbitrary will but of inner neces-
sity, and that solutions to open problems of justice
are discovered, not arbitrarily decreed.142
By the "negative test.of injustice" Hayek refers to the com-
mon law process of modiinng the law by discarding new laws
or new applications of old laws that are unjust by virtue of
the "inner necessity' of the whole legal order.
We will postpone until later (Chapter FiVe) a discus-
sion of how successful Hayek has been in na&igating a course

between legal positiﬁism and natural law. For the present it

141y, vek, Studies, pp. 101-104.

142Hayek, Mirage, p. 44.
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would be useful to see how Hayek applies his theory of law
to a controversy impinging on the distribution of income.
We will select Hayek's\choice of the issue '"on which the
‘wholevcharacter of future society will depend"-—progressiﬁe
taxation.143 The question of progressi#e taxation is not
identical with that of income redistribution. A measure of
progressiVity in income tax rates may be instituted only
to offset the regressiVe effects of measures like the sales
tax. Similarly, income could be redistributed without re-
softing to a progressive tax. If a proportional income tax
were high enough it could generate reﬁenues to provide for
government services to the poor, a type of redistribution.
But in the main, progressiﬁe taxation is the chief means of
effecting income redistribution in modern societies.144

The history of progressiﬁity is, in Hayek's eyes, the
triumph of will over opinion. In the early nineteepth cen-—
tury progressivity was explicitly argued as a deVice for
~bringing about the redistribution of income, as well as for
advancing other socialist goals. It was rejected at the
time precisely because the goals of the Left were rejected,

says Hayek. Around the turn of the century, a new case for

Progressi&ity was made in terms of ability to pay,‘or

143

Hayek, Constitution, p. 306,
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equality of sacrifice. The discipline of political economy
was being transformed by utility théory at the time. 1Its
leading English exponent was Alfred Marshall, while the
chief Coﬁtinental economists were Carl Menger and Eugene
Bohm-Bawerk, two Austrians who eStablished a tradition of
economic thought in Austria of which Hayek is the best
twentieth-century representatiﬁe. Utility theory holds that
consumption decisions can be eéplained in terms of the
diminishing satisfaction proﬁided by the consumption of an
additional unit of any good. It was at first thought that
the theory could be the basis for interpersonal comparisons.
It was the application of this form of the utility theory
that led some to belieVe we could determine scientifically
how much a person with a $50,000;income would have to pay in
‘taxes before he had sacrificed aé much as a person with a
$25,000 income paying a giﬁen level of taxes. Later re-~
finements of utility theory discarded the idea of utility

as an objecti&e quality inhering in money or other economic
goods. Utility is now understood as a subjectibe quality,
which removes the "sciéntific" justification from the

equelity~-of-sacrifice argument--economists no longer purport
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to know at what point different tax rates will inflict equal

dis‘tress.l45

If equality of sacrifice was no longer academically
respectable it was quiée popular by the early twentieth cen-
tury. Those who objected to progressiﬁe taxes because they
wanted to preserve equality before the law were assured that
equal sacrifice was the only goal in view. Those who claimed
that progressiVity opened the door to legislative caprice
and arbitrariness were charged with '"betraying a reprehen-
sible lack of confidence in the wisdom of democratic goVern-
ment."146 As Hayek sees it, this lack of confidence was soon
fully justified; rates went from mildly to steeply progres-
sive~withiﬁ a few years after the acceptance of the principle
of progression. The argument for progression has come full
circle, it is now defended in terms of redistribution once
again.

"Part of Hayek's brief against the progressiﬁé income
tax is that of an economist. He says that progressivity

causes only a very small net increase in the government's in-

come, so it is not necessary for preserving government social

145154, , pp. 308-309. See also, Everett J. Burtt,
Jr., Social Perspectives in the History of Economic Thought
(New York: St. Martin's Press, 1972), pp. 173-200.

146y, vek, Constitution, p. 310.

1471p14., pp. 310-311.
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prcgrams. Nor are the poor the main beneficiaries of a
progressive tax. The more numerous working class win&s up
with the lightest tax-burden.148 Progressiﬁity does pose
"a great barrier to the creation of wealth. For example,
people who will tolerate lean years waiting for a project
to become profitable are punished if it does so suddenly,
pushing them into high tax brackets. Indeed, the progres-
sive tax places a lighter burden on the-rich than it does
on those who are trying to become rich, because it is new
ventures that are especially dependent on sudden freshetis
of income. By burdenihg these enterprises, progressiﬁe
taxes protect old money and established businesses.149
But the really threatening aspect of progressive
taxation, in Hayek's eyes, is its departure from the Rule
of Law. It is by definition contrary to isonomy, since a
progressiﬁe tax is really a series of different tax laws
for different gioups. The protection that isonomy affords
the private domain of citizens is eliminated; freed from
the worry of making their laws universal, legislators may

treat the tax code as a coniiscatory deﬁice. Once the

principle of progressiﬁity is accepted there is no limit

148:11i4., pp. 311-313.

1§QIbid., pp. 315-321.
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150 Democracies in particular

to which it may be imposed.
are prone to carry progression to extremes, because it
inVites the majority to make the minority pay for government
programs. As Hayek says:

Democracy has yet to learn that, in order to pe just

it must be guided in its action by general princi-

ples. . . . Where, as in the case of progression,

the so-called principle adopted is no more tpan an

open invitation to discrimination and, what is worse,

an invitation to the majority to discrimina?e against

a minority, the pretended principle of justice be-

comes the pretext for pure arbitrariness.

We can extend Hayek's argument against progressive
taxation, the best-established redistributive deVice, to the
redistributive process generally. We have already seen that
Hayek prizes the spontaneous order as the surest path to
prosperity. Efforts to circumﬁent that order to see that
people get what the government thinks they need or deserVe
have the effect of diminishing the chances that poor people
have for attaining self sufficienéy. The study of Hayek's
theory of law establishes the additional point that there is
a strong tendency'for goﬁernment alteration of the spontan-
eous order to feed on itself. The logic of the redistri-
butiﬁe process is to render ineVitable measures oncé con-

sidered unthinkable. Departures from the Rule of Law not

only impede progress, but they establish momentum towards

150 1pid., pp. 313-315.

1511bid0, po 3140
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centrally directing every aspect of social life that is all
but irresistable. Not only does thé steadily worsening
economy elicit calls for more gerrnment measures to protect
.the citizenry (from the consequences of established goﬁern-
ment measures), but the steady growth of government makes
each new addition to its reéponsibilities less objectionable.
The Hayekian response to the egalitarian critique of
capitalism may be summarized aé follows: 1) The question is
not whether capitalism, and its concomitant distribution of
income, is the best system imaginable, but whether it is the‘
best available. It is beside the point, therefore, to dwell
on the moral shortcomings of capitaliSm unléss ohe can pro-
pose a feasible alternatiﬁe that satisfies our moral concerns.
‘2) A feasible alternative to capi%alism will find some way to
continue capitalism's generation §f wealth; otherwise, the
amount of wealth to be distributed will be less than re-
quired to give eﬁeryone what they need or deser&e. Hayek
doubts that such an alternative is available, because of the
essential roles that the diﬁision of knowledge and reward
according to market value play in producing wealth. 3) A
feasible alternative to cépitalism will find some internal
controls on its political program to keep the redistribution
" of wealth according to need or desert from degenerating into

the satisfaction of enﬁy or the placating of the most
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numerous or powerful groups in society. Hayek doubts that
any redistribution of income can proceed within the frame-
. work of the Rule of Law, and that any system eschewing the
‘Rule of Law can find an alternatiﬁe that does not subject
the citizen to arbitrary, erratic, and intrusive rules of
conduct. -

Hayek's argument is compelling to.the extent that his
insistence on examining real alternati#es and on the impro;
bability of making limited changes in capitalism is compel-
ling. Hayek's demand that we confine ourselﬁes to real
possibilities cannot be faulted. His argument that the
spontaneous order nurtured by the Rule of Law is indivisible
~ is more questionable. The first suggestion that the spon-
taneéus‘order might be capable of sustaining revision comes

from Hayek's own writings on what the goﬁernment of a

modern society may justifiably do.



CHAPTER FOUR
WHAT GOVERNMENT MAY DO

Let us suppose that eﬁerything Hayek claims for the
sponfaneous order is true. The free market is Vastly more
productiﬁe than any other arrangement. The ﬁoor are afforded
a greater opprotunity to escape from poVerty under capitalism
than in any alternative system. The progress of the spon-
taneous order will regularly cause unemployment in sectors
of the economy; people selling skills that haVe become
obsolete, such as carriage makers, will be unemployed. But
the new deﬁands and productiVe techniques that supplanted
the carriage industry will create new opportunities in other
sectors, such as automobile manufacturing. It is not neces-
sary that unemployed carriage makers have comprehensiﬁe
knowledge of the structural changes in the economy. The
cperation of the price system will make information about
new job opportunities easily accessible.

Eﬁen if all this is true, are we fully prepared to
accept all the consequences of the market's distribution of
income? 1Is Hayek? He has described the market disfribution
of income as a mixed game of skill and luck, the playing of
which increases eﬁeryone's chances of attaining economic

success. . But no matter how large the jackpot, some players
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are going to be without skills, and others without luck.
The seﬁerely handicapped and the people unable to find work
despite their best efforts will lose this game of skill and
.chance. More successful players may decide. to giﬁe some of
their winnings to the least fortunate--altruism being com-
patible with individualism--but whether their gifts are
sufficient to rescue the poor from abject misery is also,
from the perspectiﬁe of the poor, a matter of luck. If, as
Hayek says, ''the only way in which we can effectively improve
[the spontaneous order] is by improving the abstract rules
which guide the indiViduals," then the spontaneous order
seems incapable of being altered in ways beneficial to the
poor.lsz

By taking such a position, Hayek seems to place him-
self in the ranks of the advocates of laissez-faire. To
"allow to act'" is precisely the posture one should take, pre-
sumably, towards a society capable of spontaneously ordering
itself in the way most congenial to its citizens. Herman

Finer's attack on The Road to Serfdom, titled Road to

"Reaéfion, was one of the earliest and most vitriolic attacks
on Hayek for being just the sort of social philosopher who

would accept the misery of the poor rather than government

152

Hayek, Studies, p. 92. (Italics mine.)
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intervention in the market.153

And yet, almost at the outset of The Road to Serfdom,

Hayek insists that he-is not an advocate of laissez-faire.
‘He argues that the market economy has been unfortunate in
having so many proponents who, unlike Hayek, understand it
wholly in terms of rigid fealty to laissez-faire. The cri-
tics of capitalism, he says, have been iﬁmeasurably assisted
by the existence of this strident, uncompromising argument;
They do not have to construct a caricature of the case for
the market, and are free to ignore more subtle and cautious
arguments, such as Hayek's.154
This chapter will examine the degree to which Hayek's
» political thought differs from the advocacy of a '"minimal
state.”‘ The usual definition of laissez-faire is that it
is a political system where the government confines itself
to the prevention of force or fraud.155 Hayek belieVeé that

the defenders of the market economy must consider two other

areas of goﬁernemnt action if the market is to be preserved.

153Herman Finer, Road to Reaction (Boston: Little, .
Brown, 1945). g

154Hayek, Road to Serfdom, pp. 17-19.

155H’ayek, Constitution, pp. 222-224. See also John
Arthur and William H. Shaw, Justice and Economic Distribu-
" 'tion (Englewood Cliffs, N.J.: DPrentice-Hall, 1978), p. 54.
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First, they must prescribe a stable monetary framework that
vdoes not 1ea§e monetary policy at the mercy of discretionary
changes aimed at other policy goals. Second, they must find
a policy that will protect the poor and unemployable while
interfering as little as poséible with progress uﬁder the
market.156 -
Hayek has grown more concerned and more pessimistic
in recent years about monetary policy, specifically about
the prospects for-aVoiding inflation. So deep are his feel-
ings here that Hayek is driven to quote John Maynard Keynes
approvingly, albeit from Keynes' early writing:
There is no subtler, no surer means of oﬁerturning
the existing basis of society than to debauch the
currency. The process engages all the hidden forces
of economic law on the side of destruction, and does
it ig a manner Whi%%7not one man in a million is able
to diagnose, . . .
Unlike other social eéils, inflation is not immediately re-
cognized as being harmful--for many years, people may mis-
interpref inflation aS‘growing prosperity. Even after the
illusory nature of this 'prosperity" becomes e#ident, the

- trademill logic of inflation generally directs popular

opinion and the go&ernment towards trying to get ahead
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Hayek, Indiﬁidualism, p. 112,

157Hay.ek,‘ New Studies, p. 200, citing John Maynard
Keynes, The Economic Consequences of the Peace (1919), re-
printed in The Collected Writings of John Maynard Keynes
(Macmillan for the Royal Economic Society, 1971), vol. II,
P. 149,
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of inflation, which is to say, accelerating.inflation.158

Hayek does offer a solution to the problem of infla-

- tion, although it is like his restructuring of democracy,
heuristic rather than politically plausible. Hayek's pro-
posai is that governments legalize the internal use of
foreign currency. As mattérs stand, each nafion's treasury
faces a captive market, and therefore lacks any incentive to
protect the Value of its "product." But if Americans, say,
could transact business with one another in francs and
pounds as well as dollars, there would be a powerful incen-
tive for the American Federal Reser?e System to preserﬁe

the value of the dollar--that is, to stop inflation. The
‘alternatiﬁe is the same that faces any other enterprise
producing an uncompetitiﬁe product--dissolution. According
to Hayek, if international borders become irrelevant to
monetary systems, Gresham's Law will be reversed. No longer
- will bad money drive out the good, as is the case if and
only if the bad mbney is tied to the good at a fixed rate

of exchange. With various currencies free to change value
Vis—a-vis one anqther, well-regulated currencies will drive

out the ones issued indiscriminately.159

158

Hayek, Studies, pp. 296-297,

159

Hayek, New Studies, pp. 225-227.
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A more durable source of contro#ersy is the extent
to which pure capitalism should be supplemented by goﬁern—
ment aid to the poor. . Unlike standardizing weights and
.measures or protecting the Qalue of the currency, providing
for the poor necessarily entails departures from the spon-
taneous order. We are no longer merely facilitating economic
exchanges among citizens, but using the power of the govern-
ment to see that particular economic results are attained.

Based on Hayek's elaborate case for the spéntaneous
order, we would expect that he would be extremely reluctant
to accept any goVernment involvement in the allocation of
wealth. Yet he expresses his skepticism about the preser-
- vation of pure capitalism: '"The term 'laissez faire' is a
'highly ambiguous and misleading description of the principles
on which a [pro-market] policy is based."160 For the govern-
ment provision of certain services Hayek displays a remark-
able enthusiasm. He finds the case for using the goVern-
ment's power of taxation to fund ser#ices not provided by
the market '"unquestionable;" there is "an oﬁerwhelming case'
for the goVernemnt to exercise these powers; nor '"can it be-
seriously questioned" that goods enjoyed by all should be

161

praid for collecti&ely. Indeed, Hayek seems disposed to

160
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accept e#ery goal of the modern welfare state--aid to the
poor and disabled, social insurance; education, and subsi-
dizing certain developments. Only because he has serious
-objection to the method'by which these goals haﬁe been pur-
sued in the past, can we refraih from labeling Hayek a
social democrat.l®2 -

What is the basis for Hayek's support for the goals
of the welfare state, and how éoes he reconcile such pur-
suits to the spontaneous order? We may begin by noting that
there is no overriding imperatiﬁe leading Hayek to accept
goVernment programs for the poor comparable to the concern
for progress that underlays his whole case for éhe free
market. Hayek promotes Various welfare state measures for
a variety of causes, according tg the spontaneous order's
inability to guarantee a needed ﬁeasure of equity or
security. One reason Hayek offers for faﬁoring programs
for the relief of poverty is that it is a way that the rest
of society éan protect itself from violent actions by
desparate people.163 This is not a morally attractive argu-

ment. After extensive looting in New York City in 1977,

U.N. Ambassador Andrew Young suggested that the looting was

1625, vek, Constitution, pp. 257-258.

1631pid., pp. 285, 286.
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justified by the po#erty of the people who engaged in it.164

If this view is correct, then Hayek's argument must be
altered to say that we will assuage poverty not to preﬁenp
.violence but to prevénf?juStified violence. Social relief
becomes a moral rather than a practical necessity. If the
poor are not justified in using force to relieve their
poﬁerty, then the government "program" called for should be
the pre?ention of force by arresting citizens who violate
others' property rights. Hayek does not express an opinion
on the justice of looting by the poor, and his silence on
this question, along with what he does say about the need
to help the poor, 1ea§es the impression that he embraces a
brutally pragmatic view of the relation between the poor and
the self-sufficient: Those who are not poor have no obli-
gation to help those who are, but are advised to do so for
their own safety. As a practical matter, they should Seek
to spend the minimum amount necessary, whether in police
protection or .social relief, to pacify the poor. The poor
have no right to a minimum standard of liVing, but possess
the capacity to intimidate the rest of society. As a prac—\
tical matter, they should use it to increase the liklihood
of receiﬁing the most generous welfare payments possible,

and reduce the chances of police restriction. If this is

164George F. Will, The Pursuit of Happiness and Other
Sobering Thoughts (New York: Harper & Row, 1978), p. 212.
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the true meaning of this particular tenet of Hayek's sup-
porting welfarevmeasures, it is deplorable. If it is not
the true meaning, Hayek needs to elaborate this argument
.to preﬁent graﬁe misinterpretations.

Hayek offers a second reason why go&ernment should
not be confined to laissez-faire. Some economic goods and
costs have neighborhood effects on people not party to any
transactions. If the owner of the vacant lot across the
street from mylxﬂSé'decides to sell his property to someone
who will turn it into an auto junkyard, then I haﬁe suffered
a cost, in the enjoyment of my house, in my ability to sell
it, and in the price I will receive if I do sell it. Hayek
regards a spilloVer effect of this nature as a sufficient
breason for goﬁernment inter?ention. He would haVe, in this
instance, a town planning commission assess the junkyard
owner a surtax to reflect the cost to the neighbors of his
enterprise, thereby causing the cost of his business to
accurately reflect all its consequences, on his customers
as well as on bystanders.165

A related argument'for giving the government more
than minimal powers is the practical necessity of reiying

on the goﬁernment to finance ''public goods.' The benefits

165Hayek, Constitution, pp. 349-353.
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of certain goods, like city streets, cannot feasibly bé
apportioned among those who use them. Voluntary contribu-
tions for their construction and upkeep won't work either,
‘because while everyone might be willing to pay, no one wants
to be taken adbantage‘of by people who will use the streets
without paying for them. So the only practiéal way of get-
ting something everybody wants and is willing to pay for is
to have the goVernment require payment through taxation.l66
To some extent, the alleViation of poVerty is amenable to
the same argument; all things being equal, people would pre-
fer to 1iﬁe in a society with less poVerty rather than more.
IndiVidual]contributions to the poor haVe a negligible
effect, but a tax-supported program to aid the poor has the
desired consequences.167

The fourth reason Hayek giﬁes for a relati&ely high
government profile is closely related to the nature of the
Open Society. According to Hayek, we cannot really say
that the emergence of the Open Society is a good thing.
"The question whether, if we had to stop at our present

stage of de&elopment, we would be in any significant sense

better off or happier than if we had stopped a hundred or

166Hayek, Political Order, p. 44,

167Samuel Brittan, "Hayek, the New Right, and the
Crisis of Social Demcoracy,'" Encounter 54 (January 1980): 35.
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a thousand years ago is probably unanswerable."168 The

development of the Open Society is beyond morality, a pro-
found fact we must make the best of. Howe&er, the transi-
~tion to it is not always smooth, and the goﬁernment may

need to take actions that facilitate adjustment to the new
way of life. Because the guarantee of economic security
proﬁided by extended families, tribes, or Villages, is lack-
ing from the Open Society, goﬁérnment will have to compen~
sate for the absence of some of the most basic effects of
that cohesion. As Hayek states:

A system which aims at tempting large numbers to

leave the relative security which the membership in

the small group has given would probably soon produce
great discontent and violent reaction when those who
have first enjoyed its benefits find themselves with-
out help when, through no fault of their own, their
capacity to earn a 11v1ng ceases.

Hayek's argument for the government provision of
elementary education relies on several of these claims. Edu-
cation is a means of transmitting cultural Values as well as
knowledge. In modern society diﬁersity among people may be
so great that a common culture is not spontaneously trans-
mitted. To pre#ent slow dissolution of society, the goVern;

ment may rightfully act to instill the rudiments of a com-

mon outlook in young people. - Education is also a public

168

Hayek, Constitution, p. 41.
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good, in the sense that we want to liée in a society where
people are literate rather than illiterate, and the only
way to guarantee unibgrsal education is through public
‘financing.170

One could presumably list other areas where modern
go&ernments are now actiﬁe of which Hayek would approVe.
But the basic point that Hayek faﬁors goVernment involvemeht
in a number of areas is sufficiently clear. Hayek himself
catalogs the sort of goﬁernment»undertakings he faﬁors, not
because these projects are without ofher adVocates, but to
separate himself from those to his right, that is, from
those who.insist on a smaller role for goﬁernment. Given
Hayek's audience, and his ﬁiew of the political tendencies
of the age, his more important t@sk is to distance himself
‘from those on his left, which he:does by insisting on a dif-
ferent ﬁiew'of the appropriate means for the attainmént of
commonly desired ends. The existing welfare statehneedlessly
circum&énts the spontaneous order, Hayek feels. Its legi-
timate goals could be accomplished without government actions
on behalf of eﬁery persoﬁ and group in society. Parf of the
probiem is the failure to distinguish the alleviation of
poverty from the redistribution_of income for the satisfac-

tion of egalitarian sentiments. ‘"The doctrine of the safety

170

Hayek, Constitution, p. 377.
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net, to catch those who fall, has been made meaningless by

the doctrine of fair shares for tnose of us who are quite

able to stand."171 Hayek considers the effort to provide

. certain kinds of assistance to all, e%en to those able to

take care of themselﬁes, in order to avoid making the poor

. . . - . 172
feel inferior or isolated, similarly excessive, "absurd."

Finally, a modern prosperous society can offer two types of
economic security, a minimum standard of 1iVing or the pre-
servation of a person's accustomed standard of living.

According to Hayek, efforts that start out for the first

destination always seem to gravitate towards the second.173

AngeVen worse problem than the tendency of the wel-
fare state to overflow its banks is the stifling effect it
has on experimental forms of production and consumption that
are essential to progress. Hayek states:

" If, instead of administering limited resources put
under its control for a specific service, govern-
ment uses its coercive powers to insure that men are
given what some expert thinks they need; if people
thus can no longer exercise any choice. in some of
the most important matters of their lives, such as
health, employment, housing, and provision for old
age, but must accept the decisions made for them by
appointed authority on the basis of its evaluation
of their need; if certain services become the exclu-
sive domain of the state, and whole professions--be
it medicine, education, or insurance--come to exist

171

Ibid., p. 285.

1721p34., p. 303.

173

Hayek, Road to Serfdom, pp. 119-133.
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only as unitary bureaucratic hierarchies, it will
no longer be competitive experimentation but solely
the decisions of authority that will determine what
men shall get.l174 :

In eﬁery nation that ;dopted it, Hayek writes, social
security went beyond requiring people to prepare for their
future needs and pro?iding for the care for the very poor
to a unitary, comprehensive goﬁernment system of taxation
and disbursements. While such a system may be superior in
the short-run by virtue of economies of scale, as competing
arrangements for income security are wiped away, beneficial
innovations are destroyed.. The single system becomes in-
creasingly convoluted as it changes to meet new contin-
gencies. .Eﬁentually, only the top administrators of the
program can understand it at all. One of the results is
that it can then be truly said that "eVery knowledgeable
expert" fa&ors the existing program, and would like to see

175

it receive more funding. Hayek insists that the goals of

the welfare state could have been provided for within the
framework of the Rule of Law, but this would have required
a long experimental process with a much larger role for

private arrangements than is anywhere the case today.176

174

Hayek, Constitution, p. 261.

1751544., pp. 287-291.

176Hayek, New Studies, p. 145.
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Hayek feels that there are other ways to pre&ent the
welfare state from unnecessarily iﬁpinging on the spontane-
ous order. Hayek is not opposed to regulations to protect
. the environment, health standards, worker safety, or other
concerns. But he wants them to be formulated and applied
carefully to make sure that the benefits are greater than -

177 Hayek also faﬁors delegating service func-

the costs.
tions toylocal government as ﬁuch as possible. By doing so
we would engender healthy competition among local goﬁern—

ments to provide the highest level of government protection

178 Federalism

of the quality of life for the lowest cost.
could alsoireViVe communication sentiments. Thé Open Society
is an abstract order, but local communities are bound
together by particular customs aﬁd habits. If welfare
state functions were delegated té these communities, civic
concern and pride wbuld increase.l?9

While Hayek has said that political philosophers
should regard theiru efforts with concern if they find their
ideas ﬁery_popular, it is apparently the case that political
philosophers should also be conqerned if their ideas are

universally dismissed as irrelevant anachronisms. Hayek

177Hayek; Road to Serfdom, p. 37.
178Hayek; New Studies, p. 162,
179

HaYek, Political Order, pp. 146-147.
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could have carried the principle of nurturing the spon-
taneous order to its logical conclusion, insisting that
any government effort to secure a particular economic
. result was, like the progressiﬁe income tax, dangerous in
itself, and worse as a precedent for future goﬁernment
policy. Had he done so his ideas would haVe‘instantly won .
the contempt of all those who regard as scandalous the co-
existence in a society of vast wealth and vast poverty.
Hayek's undogmatic words on behalf of the concerns, if not
the procedures, of the welfare state do gain him a hearing
for his central concerns among some of those who might
otherwise dismiss him as a reactionary.180

But it would appear that Hayek ought to be concerned
about eﬁen the limited degree of respectability his ideas
ha&e attained among those who look askance at the market.
To these people, who have particular goals they want the
goﬁernment to realize in society, Hayek's message seems to
be an admonition to pursue these goals cautiously by mini-
mizing the extent to whicﬁ the government goes beyond the
Rule of Law. In other.W9rds, while Hayek rejects teleo-
cracy in fa%or of nomoéracy, he realizes the teleocratic

orientation of many of his contemporaries, and urges them

1801 ,wi, End of Liberalism, p. 300.
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to fry to confine themselves to nomocratic means to their
teloi. In doing so he appears to have vitiated a central
-concern of his theory, the restriction of the goﬁernment's
. activity. If the Rule of Law can be adapted to certain
departures from nomocracy, it is not clear that WeAshould
draw the line between appropriate and inappropriate govern-
ment activities where Hayek does.181

It would seem that in méking peripheral concessions
to his critics, Hayek has placed his entire project in
jeaprody. He has retreated from the.bold but iconoclastic
position that the salvation of modern society lies in dis-
carding all anthropomorphic Views of social godls. Instead,
the realization of his ideals now rests on the hope that
procedureal restraints on the sﬂontaneous order will be
sufficient to keep teleocratic ihcursions on it to a mini-
mum. It is far from clear that the procedural requirements
of the Rule of Law are adequate to the task. If Hayek is
quite prepared to acquiesce in the teleocratic orientation
of others, then it may be‘that they could be clever enough

'~ to gain all their goals.while following Hayek's guidelines

181Dav1d MlckleJohn, rev1ew of vols. 1 and 2 of
"Law Legislation, and Liberty, in Ethics 88 (January 1978):
. 181.
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182, This state of affairs would be a

on how to write laws.
hollow ﬁictory for the spontaneous order. More threateningly,
it seems highly improbable that Hayek's procedureal stric-
tures are going to be émbraced or preserﬁed by men who do ’
not share his view of society's capacity to order itself
spontaneously. If Hayek fails to win assent on this larger

substantive point, the effort to secure the Rule of Law is

reduced to the status of a wish.

182J.W.N. Watkins, "Philosophy," in Agenda for a Free
Society: Essays on Hayek's '"The Constitution of Liberty" ed.
Arthur Seldon (London: Hutchinson & Co., 1961), pp. 38-40.




CHAPTER FIVE

AN ASSESSMENT OF HAYEK

We haée now co%ered the most important elements of
Hayek's political philosophy. He has confronted charges
that the capitalistvdistribution of income is immoral by
insisting that we judge capitalism in terms of the aﬁailable
alternatiﬁes, rather than by an absolute ideal. The alter-
natives to capitalism.all require government intervention
in the economy, Hayek argues, and go?ernment cannot possibly
coordinate the simultaneous pursuit of diverse goals by
millions of indiViduals with tﬁe speed or precision of the
market. Further, Hayek claims that the historical pattern
of goﬁernment inter&ention in the economy has consistently
compromised the Rule of Law; by depriVing citizens of a
legal order that is knoﬁn, stable, certain, and equal, goVern—
ment intervention has imperiled liberty and made if Very
difficult for private citizens to formulate coherent plans
for their own actions. Finaily, we have seen that Hayek does
faﬁor some goﬁernment stgps to intervene in the economy,
but makes this amendmenf to the body of his philosophy con-
ditional upon the demonstrated incapacity of the market
mechanism to perform certain carefully specified functions,
and insists that thé résulting governmént programs should .

adhere to the Rule of Law as closely as possible.

96
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Our remaining tasks are two. This Chapter will be
concerned with the first, an assessment of the strengths and
. weaknesses of Hayek's‘gefense of the free market. 1In Chapter
8ix we will undertake the second, putting forward certain.
amendments to Hayek's philoéophy with the intention of
strengthening his defense of the market. - |

We will begin by considering the strengths of Hayek's
defense of capitalism. Hayek is Very effective in explaining
why capitalist economies are so productiVe. His demonstra-
tion focuses on the flexibility of the market economy, and
he argues effectively that capitalism has an inValuable
ability to reconcile consumers' and producers' desires and
abilities.. His argument makes the point that capitalism can
| prevent economic staghation by creating a network of incen-
ti&es‘and opportunities for experimentation, and by providing
through the market a '"feedback channel'" for showing Which ex—
periments have succeeded in satisfying other peoplé's desires.
- Only through such ongoing innovation can we encourage popular
and beneficial experiments while frustrating the growth of
useless noizelties.183
The obﬁerse of this argument, that gerrnment direc-

tion of the economy will seriously diminish productivity, is

183yatkins, p. 35.
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equally compelling in Hayek's hands. Because the operation

of the market is so swift and subtle, because its consequences
are so difficult to anticipate, e§en the most earnest and
noble go?ernment steﬁs afé certain to snare the market's pro-
cesses and devitalize the economy. With his economist's
ability to trace long chains of cause and effect, Hayek suc-
ceeds in showing that the harmful effects of government inter-
vention are more profound than generally realized. The
factory that is not built because of high taxes, the jobs

that are not created, the entrepreneurial idea not pursued
begause of regulatory obstacles--Hayek is able to conﬁey the
tangibility of these losses, and thereby show the dimensions
of the goﬁernment's ability to damage the economy.

| A second strength of Hayek's defense of capitalism

is that his political analysis of the problems of government
intervention in the economy is as persuasi&e as his discus-
sion of the éconmﬁc consequences. Hayek shows that go&ern-
‘ment programs alter the political en&ironment, creating new
interests and expectations. As a consequence, the possibility
6f go&efnment intervention of limitediscope or duration is
very small; the incenti&es all faﬁorvcontinued and exbanded
géﬁernment acti&ity. Milton Friedman has cleverly para-
phrased Adam Smith regarding the disappointemnts of good
intentions; "An individual who intends only to serve the

public interest is 'led by an invisible hand to promote’
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: . . . wl&
private interests, which was no part of his intention.'" 4

Hayek concludes flatly that the nearly ine&itable result of
eﬁen the noblest gerrgment programs is ''the protection of
certain groups agéiﬁét the necessity to descend from the
absolute or relatiﬁe material position which they haﬁe for
some time enjoyed."185 ' - ’
Hayek's deVelopment of the theory of the Rule of Law
is an impressive achievement in itself, but it is also an
effective antidote to this %ery problem, the tendency of
modern politics to degenerate into the accumulation of sub-
sidies and adﬁantages. The Rule of Law proﬁides an exacting
procedural - standard for judging, resisting, and perhaps
arresting this disturbing trend. Hayek would concur with
the cautious wisdom of Oakeshott:
Ah "umpire'" who at the same time is one of the players
is no umpire; '"'rules' about which we are not disposed
to be conservative are not rules but incitements to

disorder; the conjunction of dreaming and ruling
generates tyranny.l86

The final strength of Hayek's position is his acknow-

ledgment that while the market is good it is not perfect, and

184Friedman; Free to Choose, pp. 5-6.

185 ,yek, New Studies, pp. 186-

186Ridgely Hill Pate, Russell Kirk, Friedrich Hayek,
‘and Peter Viereck: Three Positions in Contemporary Conser-
vative Thought (Ph.D. Dissertation, University of Texas at
Austin), p. 170, citing Michael Oakershott, Rationalism in
Politics, p. 194.
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go?ernment intervention, while problematic, is not doomed

to failure. Consequently, Hayek argﬁes in faﬁor of many of

the goals of the welfare state, suggesting_eﬁen that his

main concern is with the way government pursues social

policy, rather than the pursuit itself. Hayek's amending

his theories on this point may be a tactical concession. He

says that the market's defenders must come to grips with the

moral environment of the day, wﬁich calls for more economic

equality and security than capitalism is likely to proVide.187
But even Hayek's pragmatism is commendable here, I think, if
only for leaﬁening what coulid otherwise be a narrow, dogma-
tic reliance on the procedures of good law.

We turn now to the examination of the weaknesses of

Hayek's treatment of thé question;of the common good, second,
his attitude towards certain self;destructive tendencies of

4 capitalism, and third, Hayek's moral relatiﬁism. Regarding
the common good, we note that Hayek has a purely additiﬁe
conception of it. That is, the only conception of the com-

188

mon good Hayek will accept is the sum of pri#ateﬁinﬁggggtg.

1874,vek, Individualism, p. 109.

-"ISSHayek,’Mirage, pp. 1-5.
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The spontaneous order makes the greatest contributions "for

e&eryone and therefore for the general wélfare."189 Hayek's

common good is little more thaﬁ a play on words; it denies

the possibility of the common-ness of any good, of communai

or social benefits. The additi&e common good is, for all

practical purposes, the same as prosperity, and prosperity,

as Irving Kristol has pointed out, is too weak an ideal to

maintain popular allegiance to a social or economic system.‘190
When Hayek .does consider a more encompassing notion

of the common good, one that . calls for civic unity as re-

gards certain pursuits, Hayek unfailingly reduces this common

good to a straw man. He derides an egalitarian who has termed

the goal of.politics "as the removal of all sources of dis-

'content."lgl This is, of course, a fatuous position. But

Hayek insists on treating it as the fepresentatiﬁe expres-—

sion of the idea of the common good. He refuses to aécept

the idea that one cén articulate certain general goéls for a

society without getting enmeshed in the determination of

e?ery facet of life. "All attempts to model the Great

Society on the image of the familiar group, or to turn it

into a community by directing the individual towards common

189

Hayek, Rules and Order, pp. 132-133.

190KriStol, Capitalism, p. 191.
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ﬁisible purposes, must produce a totalitarian society."lgz

It is one thing to say that there is a tendency for the
growth of goﬁernment to perpetuate itself, quite another to
assert that reasonable men cannot define and pursue common

goals in such a way that individual liberties are

respected.193 -

Hayek's misperception of the nature of the common
good is accompanied by a misperception of the desire for
it. Arthur Seldon describes such desires succinctly:

The risks and sanctions of the market process must
receive the moral allegiance of the people. The
market must be seen not only as efficient but as
good and satisfying 82atever canons of justice are
regarded as proper.1

But Hayek denies that we can apply any canons of justice

to society, or e&en that we can gradually approach the com-
mon good by eliminating those social eVils widely regarded

as abhorrent.195

The decent con&iction that a good society
cannot abide certain gre&ious ills is thus pushed aside.

For all his acumen in discussing the workings of capitalism

192

Hayek, Mirage, p. 147. (Emphasis mine.)
193 . " , . .
"See E.F.M. Durbin, "Professor Hayek on Economic

"Planning and Political Liberty," Economic Journal 55
(December 1945): 360-365.

19%e1d0n, Introduction, in Seldon, pp. 11-12.

195Hayek, Mirage, p. 78.
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and the consequences of circumscribing it, Hayek seems in-
capable of that quality of imagination that would allow him
- to understand the attrqction of interfering in the market to
correct severe problems.196

Not only is Hayek's treatment of the common good,
confused and perhaps unfair, a problem in itself, but it
causes serious difficulties for the whole of his defense
of capitalism. Having agreed that the market's defenders
must accept the widespread desire for goﬁernment programs
that alter the market's results, Hayek.has embraced the goals,
if not the means, of the modern welfare state. HaVing made
this concession Hayek tries to preserﬁe the market order by
calling for goﬁernment inter&ention to accord with the Rule
- of Law as much as possible. But ﬁayek has no framework for
telling us how much adherence to fhe ﬁule of Law is possible.
In the absence of any conception of the common good, Wﬁich
could be used to weigh trade-offs among equality, |
efficiency, and liberty, Hayek pro&ides no criteria for
making policy decisions. One can thus expect that the
political realization of Hayek's philosophy will not affect‘
the modern welfare state ;11 that much. Someone must decide

to what extent following the Rule of Law is possible, and

196Ronald Max Hartwell, "Capitalism and the Historians,"
in Machlup, p. 92. :
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since Hayek does not fell us, the deqision seems likely to
rest with those who currently administer the welfare state,
and who haﬁe at least a clear picture of their goals, if not
the procedural strictures they ought to serve.

Hayek's explanations of why certain welfare state
programs will not endanger liberty and progre;s ring false
due to the lack of any comprehepsiﬁe framework for consider-
ing social policy.' It would be more reasonable to say that
sacrificing a measure of the freedom necessary for the
spontaneous order to obtain a measurebof security or equality
is a good bargain than to pretend, as Hayek seems to do, that
the right kind of welfare state does not diminish liberty.
But Hayek absolutely cannot take a balapcing approach because
it makes progress a value comparable to others, all of which
reasonable people can assess and weigh; progress remains an
absolute Qélue, beyond criticism because its future course

197 So while Hayek clearly faﬁors government

- in unknown.
activity beyond the night watchman state, it is unclear how
much farther he is willing to go. The unyielding position
of Milton Friedman or Robert Nozick seems, by comparison,

much more lucid.198 So, Hayek's efforts to promote éapitalism

1975 31ip W. Dwyer and R. Harrison Hickman, "American

Conservatism and F.A. Hayek," Modern Age 23 (Fall 1979): 387.

198y helm, pp. 180-181.
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while accomodating the moral resistance to it appear stymied
by the absence of any;deﬁice in Hayek's thought for mediat-
ing the two aims.

A second area in which Hayek's defense of the market
is inadequate is his treatment of the self—destructi#e ten-
dencies of capitalism. Hyperactive go&ernmeﬁt may well be
the greatest threat to the free market. But if certain
trends within capitalism could destroy it from within, wise
goﬁernment policies may be the only way to secure the future
of the market. Just such a trend is the reduction of com-
petitors by attrition, until enormous corporations control
ﬁast sections of many markets. In capital—intensiﬁe indus-
tries, like steel. and automobiles, the costs of an initial
in&estment are so great that the threaf from new corpora-
tions is nil, while retooling costs might be so high that
smaller firms ha%e great_trouble stéﬁing off the giants.
EQen in less capital-intensi&e sectors, such as the serﬁice
industries, large firms can amass marketing and research
teams with formidable expertise. Clearly, it is possible
for capitalism to winnow out the great majority of capi-
talists, and in the process to all but eliminate the com-
petition and experimentation that justifies capitalism.

Hayek never deals fully with this problem. He seems

determineq to focus solely on the goVernment threat to the
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to the market. So he states, but does not really argue,
that goﬁernment is the chief cause df monopoly, as a result
of tariffs, patents, and laws goﬁerning corporations.199 He
‘insists, notwithstanding fears to the contrary, that cor- |
porate giantism is not inimical to competition, and the
potential of such firms to wield unacceptable economic and

200 Hayek may be right; there

social power is exaggerated.
is an argument to be made that-in the long run government
regulation of monopoly is ineffectiﬁef But on an issue of
this importance, about which so many people have misgivings,
Hayek really should proﬁide more guidance.

There is a second respect in which capitélism poses
a threat to its own surviﬁal. This is the tendency of the
experience of life under modern éapitaiism to lead people
to deVelop attitudes that are inimical to the existence
of capitalism. To his credit, Hayek acknowledges the
problem. He points out that modern capitalism is charac-
terized by the existence of many large corporations with
thousands of employees. People who view society from the

perspecti?e of an employee are unlikely to appreciate the

importance of individual entrepreneurs. They will be

199

Hayek, New Studies, p. 146,

200

Hayek, Political Order, pp. 79-80.
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receptiﬁe to political programs that enhance employees'
seéurity, while being unconcerned about taxes and regulations
that stifle small busipesses. Hayek laments the tendency to
think of society in terms of one large organization rather
than diverse competing ones. But he confines his remedy to
a reiteration of the continuing importance of_the entre-
preneurial pathfinder, a solution of much narrower scope
than the problem.201
Indeed, others haﬁe examined this same area and found
the problems of the attitudes nurtured by capitalism to be
eVen more serious that Hayek imagines. Daniel Bell has
argued thatvcapitalism, especially in America, is beset by
a huge,"culfural contradiction."” The '"production ethic"
calls for diligence, sobriety, an@ frugality, while the
modern '"consumption ethic" urges instant gratification, com-
fort, leisure, and self-indulgence. '"One is to be 'straight'

202 The resulting frustra-

by day and a 'swinger' by night."
tion and confusion is most se&ere. Equally frustrating and
contradictory is the growing importance attached to '"posi-

-

tional goods." A robust market economy may proﬁide Virtually

- 20lgavek, Constitution, pp. 118-130; and Hayek Mirage,
pp. 134-135.

o 202Danie1 Bell, The Cultural Contradictions of Capi-
talism (New York: Basic Books, 1976), pp. 71-72, 84.
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eVeryone with a good education and a comfortable home, but

is cannot possibly giVe more than a few schooling at an
"elite'" institution, or a house in one of the '"best" neighbor-
hoods. As capitalism has succeeded in satisfying mass demands
for mass-produced consumption items, the focus of the up-
wardly mobile has turned towards positional égods that are
intrinsically limited. The discoVerj of such limits has

come as a shock to those who took capitalism's promise to be

an e?er—improﬁing standard of liﬁing.203

HaVing already
indicated the importance of adjusting the case for capitalism
to account for the moral sentiments of the time, Hayek (and
his followers) need to take these newer attitudes under
serious consideration. Further, he needs to construct
a defense of capitalism that is compelling enough that those
who live in a market economy can see it Virtues despite the
vicissitudes of daily 1fie.
The third area in which Hayek's political philosophy
is vulnerable is its moral relativism. Hayek writes:
But the graﬁest deficiency of the older prohpets
[such as Moses] was their belief that the intui-
tively perceived ethical values, divined out of the
depth of man's breast, were immutable and eternal.
This prevented them from recognizing that all rules

of conduct served a particular kind of order to
society, and that, though such a society willlfind it ‘

203Kristol, pp. 32-37. See also, Will, pp. 97-99.
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necessary to enforce its rules of conduct in order

to protect itself against disruption, it is not
society with a given structure that creates the rules
appropriate to it, but the rules which have been prac-
tised by a few and then imitated by many which created
a social order of a particular kind. Tradition is

not something constant -but the product of a process of
selection guided not by reason but by success. It
changes but can rarely be deliberately changed. Cul-
tural selection is not a rational Erocess; it is not
guided by but it creates reason.20% -

Hayek does qualify Fis idea of historical change in
a way that staves off utter relativism. He insists that
since reason is a creature of history it is impossible for -
reason to rise above history and prefend to apprehend stan-

205

dards by which to criticize tradition. Accordingly,

Hayek rejects the claims of the discovery of the meaning of
history by Hegel, Marx, or Comte.206 And he cautions that
the supposition that we can think our way out of traditional
moral restraints is a conceit th#t harbors terrible saﬁagery;
ci&ilization requires acceptance of the products of the
evolution of morals.z07

But however cautious a relativist he may be, Hayek

still denies that there is any fixed point in the moral

204y, vek, Political Order, p. 166.

2OSHayek,“NeW‘Studies, p. 20.

2061 ayek, Rules and Order, pp. 23-24.

207g,vek, Political Order, p. 174.
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uniberse, or any e&il that time and_progress-may_not render
good. This posture is intrinsically objectionable for
seﬁeral reasons. First, despite his protestations about
. respect for tradition, Hayek finds himself denigrating thé
moral foundations of the Weét. H.B. Acton agrees that some
mores will e#ol#e in response to circumstances, but says
that it is almost nihilistic for Hayek to claim that gll’
moral precepts, eﬁen the decalogue or the Golden Rule, are
subject to the same erosion.208 David Lewis Schaefer scoffs
at the idea that thevmoral teachings of Moses, Plato, or
Rousseau have been rendered obsolete because of their fail-
ure to appreciate '""the contribution that the market economy
makes to the adﬁancement of ciirilization.”z09

Hayek's deliberate dissociation from the traditional
understanding of morality (as distinguished from precepts
of traditional morality) leaVes him incapable, apparently,
of understanding the moral earnestness of the opposition to
capitalism. Hayek can attribute the widespread reVulsion

210

for materialism to "socialist teaching.” And he claims

»208H.B. Acton, "Objectiﬁes,” in Seldon, pp. 7778

209Da{rid Lewis Schaefer, review of The Political Order

of a Free People, American Political Science Review 74 (March
1980): 166.

2loHayek,'Roa'd to Serfdom, p. 130.
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that the '"civilizing forces of commerce,'" which promote
such virtues as kindness and "consideration of the weak

211 Hayek ought to haﬁe

and infirm," have beeg”oﬁerlooked.
.considered more seriously the possibility of a deeper basis
for the aﬁersion to capitalism, or that consideration of
the weak might issue in efforts to enlist the goﬁernment

in their protection.

A second respect in which Hayek's teaching about
history and our relation to it is internally flawed is his
inability to make clear to what exteht history is beyond
deliberate human control. Hayek seems to waéer, sometimes
rejecting the '"fatalistic" belief that you can't turn back
the clock, sometimes expressing doubts that the trend to-

‘ 212

wards socialism is reversible.” | Barbara Wooton has

pointed out the anomaly of Hayekis deﬁoting a chapter of

" 'The Road to Serfdom to "Why the Worst Get on Top,'" since
the thesis of that.book seems to be that planning is hof-
rific no matter who géts onytop.213

Thirdly, Hayek's notion of historical evolution seems

at Variance with much of what we know about history.

2111pid., pp. 148-149.

212Se1don, p. 11; Seé’Hayek, Constitution, pp. 284, 304.

213Wooton-, Freedom, footnote, p. 37.
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According to Hayek, "The growth of what we call civilization
is due to this principle of a person}s responsibility for

his actions and their consequences, and the freedom to pursue
his own ends without ha&ing to obey the leader of the band

to which he belongs.”z14 Indiﬁidual freedom certainly ex-
plains in part the growth of civilization. But there is no
eVidence to suggest that absolute monarchy, or Voo doo, or
trial by torture declined as principles of social organiza-
tion because they were practiced by groups who gradually

gaﬁe way to groups not organized along these lines.215 Nor
is it fair for Hayek to portray capitalism as spontaneously
emergent while attributing anti-capitalist sentiﬁents to the
manipulations of intellectuals. Milton Fisk argues that

many reform moﬁements or reﬁolutigns flare up in history as
if by spontaneous combustion, whiie capitalism has often been

216 Hayek clearly

propped up by deliberately chosen policies.
seems to‘haﬁe mistaken an aspect of the process of historical

change for the whole of it.

214

Hayek, New Studies, p. 299.

215Jacob Viner, "Hayek on Freedom and Coercion,"
'Southern Economic Journal 27 (January 1961): 235.

».216Milton Fisk, review of Rules and Order, Philosophi-
" ‘cal Review 85 (July 1976): 429-432.




113

Apart from these inherent difficulties of Hayek's
relatiﬁism, showing careless scholarship or impiausible
"moral reasoning, Hayek's relati&ism is destructi&e of his
larger attempt at defenéing capitalism. It is so in the
general sense in which any thinker's relatiﬁism tends to cut
the ground from under him, triﬁializing any points he is
trying to adﬁance. For example, by arguing that longevity |
bestows legitimacy on institutions, Hayek leaves his theory
7 Vulnerable to being used to justify egalitarianism. If
Hayek's ideal is progress attained through unplanned experi-
mentation, he would seem to be defending most of the welfare

state as currently administered, which has, by now, a long

history of incremental adaptation.212 Hayek has compromised

his own ability to criticize egalitarianism or advocate
capitalism.

More specifically, Hayek's relatiﬁism limits his
ability to put forward a moral defense of the markef. Hayek
understands the need for such a defense of the markét clearly
enough. He points out that the benefits of go&ernment inter—
Qention are usually far more tangible fhan its costs, and

the shortcomings of capitalism are generally more Visible

217Eugene F. Miller, "Hayek's Critique of Reason,"
Modern Age 20 (Fall 1976): 392-393; Samuel Brittan, '"Hayek,
the New Right, and the Crisis of Social Democracy," Encounter
54 (January 1980): 33-35.
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than its virtues. If capitalism is defended on the basis of
its results, Hayek concludes, it.wili lose éﬁery time, be-
cause these results are so difficult to perceiQe. Therefore,
Hayek insists that the 6ﬁ1y effective defense of capitalism
must be in terms of principle. Only by conﬁeying the im-
portance of principles such as the protected sphere for
indiﬁidual liberty can the market win the allegiance of the
people.218 But of course, thoée thoroughly familiar with
Hayek's philosophy will realize that the principles that he
appeals to are products of a certain type of ciﬁilization,
and constantly subject to revision. They will be accepted
as a sufficient defense of the market only by tﬁose who do
not know, as Hayek's followers dq, that progress is the
essence of ciﬁilization, and no ﬁoral principle is iﬁmune
to progress. Hayek is, in effect, calling for a principled
defense of a system whose leading feature, according to him,
is that it is unfettered by any immutable and eternal
ethical principles.

The charitable interpretation of this anomaly is that

Hayek is confused. The more plausible explanation is that

his moral defense of capitalism is Hayek's Noble Lié, the

S 218Hayek, Constitution, pp. 67-68; Hayek, Rules and
- 'Order, pp. 56-57.
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only de&ice for reconciling the multitude to an economié
system they cannot understand. This effort has paradoxical
consequences. We ha&e seen that Hayek is tempted to regard
as artificial what apﬁéars to be genuine and spontaneous--
'the moral rebulsion against the inequalities of capitalism.
It now seems that he wishes to pass off as génuinevmoral
attitudes he himself believes to be confused. This is
hardly a reassuring start for the moral defense of capital-
ism. It promises a future of e&er more elaborate deception,
trying to deny real sentiments énd defend inculcated ones.
Whether those who engage in such an enterprise are in a
position to make a moral defense of anything is.an open

question.



CHAPTER SIX

CAPITALISM AND THE COMMON GOOD

On the basis of our examination in the last chapter.we
may put forward two conclusiéns. First, Hayek;s project—-
the justification of the market in terms consonant with
moral sensibilities of our times--is worth doing. A pros-
perous economy is a prerequisite for rescuing millions from’
poVerty, and there is no substitute for the market mechanism
in promoting and maintaining prosperity. Furthermore, capi-
talism is so closely related to the Rule of Law that it is
impossible to follow the latter without substantially pro-
tecting the former. The second conclusion is that Hayek has
not successfully completed this project. His argument on
behalf of a modifiedAcapitalism is neither clear nor con-
ﬁinCing; Hayek has not reconciled his defense of the market
with his acceptance of goﬁernment alterations of it. Hayek's
lack of con&iction seems to have worn off on his effort to
proﬁide a moral justification for capitalism, which is
especially unpersuasi#e.l

This chapter will suggest a different approach to the
construction of a defense of the market. The argument here

. will rely heafily, though not exclusiﬁely, on the political

116
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thought of Bertrand de Jouﬁenel, contained in his books,

‘Soﬁereignty and The Ethics of Redistribution. Jouvenel's

political writings are_ neither so Voluminous nor as systema-
tic as Hayek's; he grants that their purpose is ''suggestive

219 But Jouﬁenel pro?ides an illumi-

rather than didactic.”
nating contrast with Hayek--because their perspectives are -
similar in many ways, the remaining differences are often
important.

For example, Jouﬁenel shares Hayek's fundamental in-
sight about the nature of social organization. Jouﬁenel sees
modern social life as a "web of infinite complexity," far
more intricate than what Hayek would call face-to-face
society.220 Consequently, Jouﬁenel is as dubious as Hayek
regarding the possibility of social reform based‘on compre-
hensi&e knowledge of society. Jouvenel writes:

fI do] not believe that it is possible even for the

most powerful intelligence to envisage in advance

all future possibilities of . . . co-operation, and

[I] cannot for that reason. take the view that it needs

to be built up in successive stages from a single

organising centre. The cause of its enrichment [I

find] is the unfailing supgég of fresh initiatives
- taken independently; . .

219Bertrand de Jouvenel Sovereignty: An Inqulry Into
the' Polltlcal Good, translated by J.F. Huntington (Chicago:
University of Chlcago Press, 1957), p. 295.

2zolbid., p. 2.

221154, , pp. 10-11.
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Jouvenel resembles Hayek again when he notes '"the
"miracle of society,'" the fact that the absence of a central
organizing force does -not render social life chaotic; depen-
" dent as we are 6n the behaﬁior of innumerable strangers, we
can proceed with great confidence that their behavior will

222 ynilike Hayek, however, who attri-

meet our expectations.
butes this miracle to society's capacity for spontaneous
order, Jouvenel says that the basis of modern social life

is the "institutionalization of trust." Society coheres if
it maintains a common code of behaﬁior and a mutually
accepted moral outlook. Uncertainity about the feelings,
thoughts, and actions of others is the source of estrange-
ment in modern life that causes citizens to feel like aliens
in their own country, and causes social life to crumble.223
And unlike Hayek, Jouvenel feels that modern society is
particularly in need of reassurance and stability regard-
ing these basic qualities. The more rapidly the material
circumstances of life change the more desperately men need

a durable touchstone for security and confidence.224

2221pid., pp. 115-116.

2231p44.

2241p1d., p. 104.
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Because Jou&enel shares Hayek's opinion about the com-
plexity of modern soéiety, he shares>some of Hayek's mis-
giﬁings about the pursuit of the common good. "It is not
the office of the pubiic authority to pursue personal goods
of indiﬁiduals,” Jou&enel_writes; goﬁernment cannot know what
these goods are, and cannot pursue them without trampling

225 But because Jouﬁenel sees a perishable founda-

liberty.
tion of social life, he takes a.position on the common good
different from Hayek. Jouvenel says that the common good
will consist in, and réquire the defense of, certain funda-
mental conditions essential to the continued existence of
society. These include the protection of a nation's terri-
torial integrity, and the preservation of the material and
moral bases of social life. Jouﬁénel summarizes these goals
by saying that the common good ofiany society is the social

. bond itself. Wise politics is permeated by the knowledge

of the precariousness 6f social order, and the need to attend
constantly to its defense and preserﬁation.226

Jouﬁenel's conception of the common good corrects a

major defect in Hayek's theory. If we think of the mainten-—

ance of the conditions of social life as the o&erarching

2251pid., pp. 109-112.

226114i4., pp. 112-114, 123-129.
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common good, we must break with Hayek in his treatment of
spontaneously generated progress as an absolute ﬁalue.
Jouvenel's common good makes the free market a feature of
the good society, bﬁt dées not grant pre-eminence to it. 1In
our efforts to preserﬁe our society we will carefully con-
sider the market's contribution to generating wealth and
preserving freedom. Society cannot cohere when these quali-
ties are absent or disappearing. But society also needs to
redress glaring inequalities, and to be able to satisfy it-
self that it has treafed its weakest members humanely, and
these requirements of the common good may necessitate cur-
tailing the free market. The common good, then, proﬁides
the framework that we need to undertake the modifications of
capitalism which Hayek, and many others, haﬁe called for.
Reasonable people will disagree about whether particular
trade-offs promote the common good. But the idea itself
. will focus and guide public policy debates in a way that
. Hayek's incomplete theory cannot.

It is true, as Hayek and Jouvenel recognize, that
the common good can be ma@e a prétext for incursions on
liberty, both petty and terrifying. Perfect reassurance
canﬁot be gi§en on this point. But Jou&enel's conception
of the common good ought to lend itself to the reasonable

distinction between matters that endanger the social order
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and those that do not. The common good is no less dependent
on reasonableness within the political order than other
conceptual frameworks for politics. Hayek's hopes for the
modification of capitalism are, as we haﬁe seen, hea#ily
dependent on the good sense of the go&ernors. But Jouﬁenel
does not allow his political thought to be paralyzed by the
- possibility that his ideas will be abused by unreasonable
people. So where Jouﬁenel agrees with Hayek that absolute
social justice, in a society of modern complexity, is im-
possible, Jouﬁenel does not go on to say, as Hayek does,
that the whole idea of social justice is therefore a mirage.
According to Jouﬁenel, Jjustice is in one sense '"a quality of
human will." Rather than blandly accepting whatever social
arrangements emerge as social life deﬁelops, we must try to
see that '""the whole ceaseless process of change should be
increasingly permeated by the quality of social justice in

2217 So while there might not be

our individual wills."
social justice, there will be social injustice if we cal-
- lously accept any arrangements that, as Hayek would say,

emerge spontaneously. Thé.ﬁictims of this injustice will

include not only the poor but the whole society as a moral

entity.

2271p34., pp. 164-165.
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Hayek's very different stand on the commcn good is
based on a political perception that is not only different
from Jouvenel's, but fléwed in a fundamental way. Hayek‘is
greatly concerned about the preserﬁation of the abstract
quality of order. So far is he from a concern for particu-
Jar political orders that he states that the culmination of
politics, in his view, would be the decline of nationalism
and the emergence of a world society.z28 But Hayek has to
admit that all human history to date has been in particular,
"factual" orders, rather than in the expefience of the sheer
abstract quality of order.229 This acknowledgment undercuts
his attempts to formulate a purely procedural guide to
politics, because his procedural strictures will be subject
td varying applications according to the requirements of
different political orders.230

JouVenel, by contract, deals directly with the.fact
of different pclitical orders. "To consider groups as

secondary pheonomena resulting from a synthesis of indi-

viduals is a wrong approach; they should be regarded as

228y, vek, Studies, pp. 163-164; Hayek, Individualism,
ppo 28"29.
229 .
Hayek, Mirage, pp. 56-59.
230

Richard Vernon, The 'Great Society' and the "open
Society'!: Liberalism in Hayek and Popper,” Canadian Journal of
- Political Science 9 (June 1976): 265-271.




primary phenomena of human existence.”z31 The origins of

groups are in authority, and this quality of autﬁority is
anything but abstract, says Jouﬁenel. Authority begins in
"the "natural ascendeﬁcy" of certain men, of the sort that
can be seen to emerge spontaneously in times of emergency,
such as a fire or accident.232 .This leadersﬁip is the
quality that creates and maintains groups, '"the efficient

233 As the organizations

cause of Voluntary organizations."
grow in size and complexity, authority becomes institu-
tionélized, and the maintenance of existing social orders
becomes the task of politics.234
One upshot of these differences is that &ouﬁenel's

‘ political theory is capable of g;ﬁing a helpful account of
the fact of occasional politicalicrises that threaten a
regime's existence while Hayek's philosophy is not benefi-
cial on this point. Hayek's political philosophy is tailored

for a political order where all great issues haﬁe already

been resolﬁed, and the problem is to preserﬁe and enhance a

231

Jouvenel, Sovereignty, p. 56,

2321p44., p. 32..

2331pid., pp. 28-31.

234 1pid., pp. 19-20.
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functioning system. Jouvenel calls the type of authority
needed here the office of adjustment, and says thaf it must
superintend the incremental adjustments necessary to maintain
the contours of social life. But Jouvenel speaks of another
type'of authority that has no analogue in Hayek's thought,
the office of leadership. ;Eﬁery society peribdically con—-
fronts profound crises that pose imminent dangers to the
nation. The office of adjustment cannot cope with such a
challenge, and the office of 1eadership must confront the
crisis by organizing a great, Vital, public endeaﬁor, such
as a war or social reformation. These offices are not to
be understdod as formal branches of goﬁernment, but as
-qualities of the political order itself; a nation's ordinary
and extraordinary understanding of its own existence. By
confining himself to the shallows of politics, Hayek is
uﬁable to appreciate the intensity of the feelings or actions
that regard the preserﬁation of a ﬁenerable way of life.235
Ve concludé this discussion of the common good by
. saying that it, and Jouvenel's position generally, proﬁide
a céntripetal force in political theory, capable of over-
- coming the dangerous centrifugal tendencies of Hayek's -

thought. Jouﬁenel asserts that political science is a moral

235Ibid., pp. 40-55.
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science. The intercourse of humans in society requires a
"common stock of beliefs and a similar structure of feelings."
Men can liVe in societg.because they share a 'common moral
language,'" he sayé, and if this language breaks apart, society
,will-dissolﬁe also.236 Hayek, for all his concern about
liberty, does not attach much importance to the inculcation
of a devotion to liberty among the people or the goﬁernors.
If Hayek is right about people being preoccupied with priVate
interests, such a teaching is especially important if liberty
is to endure.237
The common good also appears to remedy the second main
defect of Hayek's theory, the consideration of the self-de-~
structive téndenciés of capitalism. Because it proﬁides a
-'framework'where we can consider trade-offs in the public
interest, the idea of the common good can structure discus-
sions about anti-trust ﬁolicy. Again, the common good will
not be the last word on deciding at what point corpbrate
power must be checked by goﬁernment power. But it can be a
starting point, framing the discussion in terms of what
dualities we need from the market in maintaining the material

foundations of society, so that we can proceed to ascertain

whether a particular economic structure satisfies or

236 1pid., pp. 303-304.

237 wilhelm, p. 181.
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frustrates that need. Further, by placing the caée for
capitalism in the context of the 1aréer concern for the pre-
ser#ation of the social ordér, the common good pro#ides a
basis for resolﬁing thé cultural contradictions of capitalism.
Rather than considering consumption and production sui
generis, and tolerating'growing dicontinuities between the
two halVes of the economic process, the common good relates
them both to a larger purpose. .In so doing it facilitates
public and priﬁate efforts to adapt thg economic processes
to the common moral language, and to preﬁent excesses where
the economy transgresses the collective moral Vision.

The final shortcoming of Hayek's theory i; its moral
relatiﬁism, and this is the most difficult to dispute.
Hayek's position that moral opinibns are subjectiﬁe and
~cannot be legitimately imposed on others is probably the
- facet of his thought most congenial to modern sensibilities.
Hayek claims to have been influenced by Da&id Hume more
strongly than by any other philosopher, and Hume's episte-
melogical barriers have certainly kept many people besides °
Hayek from belieQigg in objectiGe mdral standards.zsg
From what we have seen 6f Jouvenel so far, his

theories may appear ill-suited to a refutation of moral

relatiﬁism. If the common good is the social bond itself,

238y,yek, New Studies, p. 264.
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different societies will require different common goods. 1In
light of this, Jouﬁenel‘s moral criteria seem to ﬁary as |
much as Hayek's. But this interpretation is at odds with
the tenor of Jou&enél's thought. I do not understand Jouvenel
to be saying that the common good is good simply because it
is common--that the preservation of Naziism is good in the
context of Nazi Germany. Rather, it Seemé that the common'
géod must indeed be good for Jouﬁenel, must accord with the
de#elopment of what is best in human nature. Regarding the
éubject of economic policy, for example, JouVenel insists
that the good life is not a "buyer's spree," an attitude he
finds in the arguments of opponents and defenders of capital-
ism. Ciﬁil life requires a correct understanding of the
limited importance of economics, he says. The purpose of
economic acti&ity is not the indefinite increase of priﬁate
luxury, ''gnawing the income bone,” but the facilitation.of
more important goals. Economic acti&ity ought to conduce to
increasing the sociability of men, and improﬁing their moral,
- intellectual, and aesthetic character.239
It does not appear, then, that Jouﬁenel's common goad
necessarily leads us into moral relativism. It is not with-

out difficulties, particularly in terms of reconciling

239 jouvenel, Ethics, pp. 45-48, 53-55.
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uniﬁersal needs of men with the requirements of particular
nations with particular customs. To attach too much import-
ance to the latter raises the prospect of de facto relati-
,ﬁism, while to iﬁsistently stress the former could lead to
brittle absolutism. The common good is not, to repeat, a
panécea. But it does'proﬁide a basis for the resolution of
the problem confronted by Hayek, the adjustment of the mar-
ket processes to the preﬁailing notions of fairness. Hayek's
cautionary remarks about the consequences of disturbing the
market order are instructive, but beéome useful guides only
within the context of the ongoing effort to promote the good

life for man within stable political orders.
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