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Abstract Objective The aim of this study was to ex-
amine perceptions of the place of advance directives in
mental health care. Methods Postal survey of stakehold-
ers was carried out to assess their views on different
models of advance directives in mental health care. A to-
tal of 473 responded. Results In all, 28% of psychiatrists
thought advance directives were needed compared to
89 % of voluntary organisations and above two-thirds of
the other stakeholder groups. There were clear tensions
between patient ‘autonomy’ and ‘right to treatment’
which underpin many of the concerns raised. Autonomy
provided by advance directive can be contrasted with a
co-operative partnership approach to advance plan-
ning. The legal status of advance directives is important
for some people in relation to treatment refusal. There
was general concern about the practical issues sur-
rounding their implementation. Conclusion There is a
wide range of views in all stakeholder groups about the
possible form advance directives should take. Although
there is a widespread desire to increase patient involve-
ment in treatment decisions, which advance directives
could possibly help to realise, they may also have un-
wanted consequences for mental health services and in-
dividuals.
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Introduction

The reviews of mental health legislation in Scotland [1,
2] and England and Wales [3, 4] have raised the profile
of advance directives in mental health care which have,
until now, received little interest in the UK. Although
some user groups have had an interest in advance direc-
tives for some time [5, 6], there has been little public de-
bate either within professions or between professions
and users and carers. Some organisations have devel-
oped their own template for an advance directive [7].
One version of this type where patients completed a
‘Preferences for Care’ booklet has been subject to a ran-
domised controlled trial [8]. Results did not show any
observable impact on the outcome of care at 12 months
when compared to the control arm of the study. Other
forms of advance planning, such as crisis cards, have
been explored [9]. Evidence given to the Scottish Parlia-
ment Health and Community Care Committee about ad-
vance directives gave public expression to both user and
professional views [10, 11]. Advance statements are in-
cluded in the new Mental Health (Care and Treatment)
(Scotland) Act [12]. The situation in relation to the leg-
islation for England and Wales is less certain since the
apparent fall of the Mental Health Bill [13, 14]. Interest
has been greater in the United States [15, 16] which may
have increased following the implementation of the Pa-
tient Self-Determination Act 1990 [17, 18]. Conceptual
issues in using advance directives in practice have been
discussed elsewhere [19]. This research looks at survey
results of the views of different stakeholder groups to
models of advance directives.

Subjects and methods

The study involved a postal questionnaire exploring views about five
different models of advance directives. The models of advance direc-
tives had been developed through an earlier stage of the research (20).



Stakeholders

Stakeholder groups were selected as having a potential interest in ad-
vance directives.

Users

A purposive sample was chosen of 100 mental health voluntary or-
ganisations in Scotland and England representing users and carers
who were likely to have members who might receive inpatient treat-
ment or be liable to detention.

Psychiatrists

This group comprised all general adult consultant psychiatrists (316)
in Scotland (previous research database updated) and a random sam-
ple of 151 consultants in general adult psychiatry in England supplied
by the Royal College of Psychiatrists.

Nurses

The Royal College of Nursing Network for Psychiatric Nursing Re-
search was the only organisation identified able to selectively reach
nurses with an interest in mental health. The organisation mailed the
questionnaire to their membership in England and Scotland (200).

Social workers

A database developed for previous research of Mental Health Officers
in Scotland (MHOs) engaged in mental health casework (as opposed
to only doing emergency work) was used (315).

Directors of National Health Service (NHS) Trusts

Details of NHS Trusts were sought in the Institute of Healthcare Man-
agement Yearbook 2000/2001 [21], through the Internet, from DoH
and frequently checked by telephone with NHS Executive Regional
Offices and Health Boards (245).

Directors of social work

A commercially available database of Directors of Social Work in Eng-
land (150) and Scotland (34) was purchased for 32 local authorities.

Models

The five models as used in the questionnaire are given in the appen-
dix. The models specifically about ECT were added because this topic
had dominated some earlier discussions and was so important to
some people that there was concern that if it was not mentioned sep-
arately, it could preclude consideration of all other issues.

Questionnaire

The questionnaire incorporating the five models of advance direc-
tives asked respondents for comments about what was positive and
negative about each. There were also a few closed general questions
about the involvement of patients in decision-making. Several ver-
sions of the questionnaire were piloted with a small number of spe-
cialist registrars and social workers. The final questionnaire went to
all stakeholder groups with a covering letter explaining that demen-
tia and end of life situations were excluded from consideration in this
research and giving a generic description of an advance directive as
‘a document that allows someone when well to make a statement about
the specific sorts of mental health care they do or do not want in the
event of that person becoming incapable of making their own treat-
ment decisions by reason of mental illness.
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Procedure

A total of 1.520 questionnaires were sent out between April and July
2001. A reminder letter was sent 5 weeks after the initial mailing. A re-
ply-paid envelope was provided.

Analysis

Data were entered into Microsoft Access. The qualitative free com-
ments were analysed for themes, first in terms of the positive and neg-
ative categories for each model and stakeholder group and then glob-
ally.

Results
Response rates

There was a total of 550 (36 %) questionnaires returned,
of which 473 (31 %) contained responses. Details of re-
sponse by group are given in Table 1.

Involvement of patients in decision-making

Responses to the question ‘Do you think we need ad-
vance directives?’ are given in Table 2.

It is clear that psychiatrists were significantly less
convinced of the need for advance directives than other
groups (28 % versus 75% p <0.001) Just over a quarter
of psychiatrists agreed with the statement although 34 %
did not know. There were no significant differences be-
tween other groups excluding psychiatrists. This pattern
was repeated in response to two general statements. Psy-
chiatrists were significantly less likely to agree or
strongly agree (56 %) with the statement ‘generally psy-
chiatric services need to change in order to give patients
more control over their care and management’ than
other groups (91%) (p <0.001). Less than half the psy-
chiatrists (48 %) disagreed or disagreed strongly with
the statement ‘generally psychiatric services currently

Table1 Response rates for questionnaire (in rank order)

Group Total mailing  Completed questionnaires
Directors Social Work Scotland 34 17-20% (50 %)
Trusts Scotland 18 8 (44%)
Psychiatrists Scotland 316 130 (41%)
Voluntary organisations 100 39 (39%)
Trusts England 236 68-71* (29 %)
Psychiatric Nurses 200 56 (28%)
Mental Health Officers 315 86 (27 %)
Psychiatrists England 151 38 (25%)
Directors Social Services England 150 31 (21%)
Total 1,520 473  (31%)

* Multiple responses from three Scottish Social Work Departments and three Eng-
lish Trusts have not been included in the response rates, but have been included as
individuals elsewhere in the quantitative and qualitative analysis



Table2 ‘Do you think that we need advance directives?” (in rank order)

Group Yes No Don't know
Voluntary organisations (37) 33(89%) 2 (5%) 2 (5%)
Directors Social Work/Services ~ (50) 41(82%) 0 (0%) 9(18%)
Psychiatric Nurses (56) 44(79%) 5 (9%) 7(13%)
Trusts (77)  55(71%) 10(13%) 12(16%)
Mental Health Officers (82) 54(66%) 10(12%) 18(22%)
Psychiatrists (152) 43(28%) 58(38%) 51 (34%)

help patients take as much responsibility for their treat-
ment as is appropriate’ compared to 72% of other
groups (p <0.001). Psychiatrists’ responses are also sig-
nificantly lower than the next lowest group (MHOs)
(48 % versus 62 % p =0.02)

Overall, psychiatrists were significantly less likely to
want to work with models which allowed people to opt
out of treatment (p <0.001) and this difference in com-
parison with voluntary organisations is extreme
(p<0.001). The difference in views about an opt-in
model (IV) were not significant (p=0.22) and in no
groups were a majority willing to work with this model.

Psychiatrists based in Scotland (24 %) were less likely
to think that advance directives were needed than psy-
chiatrists based in England (44 %) (p=0.003). There
were no other significant differences within the profes-
sional groups where comparison was possible between
Scotland and England.

Themes

There was a wide range of views of the different models
both for each model and within each stakeholder group
although the variety of the negative comments was
greater than the variety of the positive comments. There
were no outstanding differences between the comments
made by the different professional groups or between
the two countries. People identified positive elements in
the various models of advance directive even if they said
that they would not choose to work with the model. Peo-
ple said positive and negative things about the same
model.

Since many themes occurred in response to all mod-
els, these have been grouped together. No themes
emerged for Model V regarding ECT which did not
emerge under the general opt-in and opt-out models
and, therefore, Model V was not included separately in
the analysis.

Positive themes

Autonomy, empowerment and reassurance. This was
the positive theme most strongly present for all models.
Respondents were positive about giving people choice in
their treatment, making them feel involved in the treat-
ment process and letting them take responsibility for
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their illness. Model I was commended as it could be writ-
ten without any constraints from professionals and was
seen as increasing the legal authority of the patient. The
legally binding advance directives (IIl and IV) were seen
as giving legal clarity to patient’s autonomy, even to the
point of refusing life-saving treatment.

Responsibility. Promoting responsibility in patients
for the management of their illness was noted by a few
respondents as a positive aspect of advance directives,
especially the two legally binding models (III and IV).
Thus, some expressed the view directly or by assump-
tion that if people were able to take more responsibility
for their treatment and care through advance directives
this would, in turn, make them act in a more responsible
way. It was suggested that there would be a greater re-
sponsibility put on professionals to give more informa-
tion to patients.

Planning and crises prevention. Responses for all
models suggested that the process of making an advance
directive of itself could help to reduce emergency ad-
missions by encouraging early treatment. It was ex-
pected that trust would be built up through discussions
about possible future treatment which would help to de-
velop people’s insight into their illness and their knowl-
edge of treatments. This would enable them to approach
services sooner for treatment and possibly avoid crisis
interventions. In the case of Model III, it was suggested
that having more control over what would happen might
possibly also encourage early approaches for help. There
was some expectation that in the co-operative models
the process of planning would help staff get to know pa-
tients better which would help them intervene rapidly.

Model II, being made co-operatively, was expected to
be better informed with consequently less concern over
issues such as judging competency, locating, updating,
reviewing and interpreting the document. Also, being
made co-operatively would give all involved an oppor-
tunity to consider unconventional treatments. The opt-
in Model IV was seen as positive in promoting early in-
tervention and could reassure staff that they were doing
the right thing and protect them from litigation.

Destigmatising. Models I and III were seen as destig-
matising as they gave the same rights to refuse treatment
to psychiatric patients as to those patients who wished
to refuse general medical treatment. Model IV was also
seen as potentially destigmatising if, by using this
model, patients could receive treatment voluntarily
rather than being detained.

Good practice. Except for Model III, there were com-
ments that suggested everything positive in these mod-
els either could be or was being achieved through cur-
rent good practice. This theme was particularly strong
in relation to Model IV where many expressed bewil-
derment about what the model could add beyond good
practice with appropriate use of the existing mental



health legislation. Several comments noted that Model
IV is happening de facto.

Negative themes

There was a group of themes that were noted as negative
for all four models. They can perhaps be characterised
as practical issues that probably all respondents would
agree would need to be dealt with regardless of their po-
sition on the desirability of advance directives. As prac-
tical issues, they were commonly asked as questions:
How does one ensure that advance directives:

are based on accurate and full information?

take into account new developments in knowledge

and treatments that occur in the time between mak-

ing and implementing the advance directive?

represent the current views of the advanced directive

maker?

represent the views of the advance directive maker

without undue pressure or coercion from anyone?

can be located at the critical time?

were made when the individual concerned was com-

petent/capable?

are activated only when the individual concerned is

no longer competent/capable?

are made with a widely accepted way of judging com-

petency/capacity?

refer unambiguously to future circumstances which

by definition cannot be accurately predicted?

can be changed by the individual concerned in ways

that do not compromise the purpose of the advance

directive (e.g. can they be changed when the person

is not capable/competent?)

Themes for which there are both positive and negative
comments

Restricting clinical judgement. Comments in all mod-
els expressed concern about limiting professionals’ abil-
ity to use their clinical judgement in the best interests of
the patient and that this compromised their duty of care.
This was sometimes expressed as making it difficult to
give patients helpful treatments. Model III especially
was seen as potentially allowing someone to die who
could have been treated successfully. This was expressed
as contrary to the right to treatment (which Model IV
promotes) and encouraged the idea that it was only
worth treating patients who wanted to be treated. Fi-
nally, there was concern that doctors might simply
refuse to treat patients with opt-out (IIT) advance direc-
tives. Set against this, some saw limiting clinical freedom
as increasing patient autonomy and, therefore, positive.
Model III was described as stopping the abuse of power
by psychiatrists and forcing them to re-examine their
practice and listen to patients.

Speed of access to treatment. Some thought that an
advance directive would make it easier and quicker to
get treatment when required and also streamline such
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matters as childcare when the parent was ill. Others were
concerned that locating and interpreting such a docu-
ment, especially if it were legally binding would make
the process of delivering care slower.

Childcare and finances. For Models I, IT and IV, there
was positive comment that such an advance directive
could be useful in helping people keep control of their
lives beyond treatment and hospital, especially childcare
during times of crisis and uninhibited spending during
episodes of mania. MHOs and others sounded a note of
caution in relation to childcare, which they pointed out
is regulated by the Children’s Act (1989). Thus, an ad-
vance directive would not be able to make binding
arrangements for childcare. Similarly, although debt in-
curred due to illness was seen as a significant problem,
it was not clear what authority or legal protection an ad-
vance directive could give to staff to intervene in pa-
tients’ financial affairs.

Relationships between service users and professionals.
There were many comments that indicated a wish to cre-
ate more respectful and equal relationships between ser-
vice users and professionals. Some considered that this
could only happen if the service user was given more le-
gal authority in their relationship with professionals.
Others thought that the process of making a co-opera-
tive advance directive would bring about the desired
changes. There was concern that relationships could be
damaged if expectations were created that,by making an
advance directive, service users would have more con-
trol over their treatment than actually turned out to be
the case.

There were most comments in Model II about the
positive nature of the co-operative two-way process that
would be necessary to make an advance directive with
this model. Concern was expressed about adverse out-
comes in Models I and III, where co-operation between
service users and professionals was not necessary to the
production of the advance directive. There are com-
ments that emphasise the need for professionals to listen
as well as comments that put the emphasis on patients
becoming more active.

Involvement of relatives and others. Although some
respondents saw the possibility of the more co-operative
models of advance directive being a vehicle to negotiate
issues of information-sharing with relatives, they were
also seen as potentially causing conflict with families, es-
pecially if they were legally binding. Some professionals
feared that a binding directive with which the family did
not agree would be subject to an appeal through the
courts or be the source of litigation against the practi-
tioners.

Similarly, in relation to Model IV, the expectation for
many respondents was that proxies would be family
members. This was seen by some as potentially very
constructive. There was concern that proxies could pur-
sue their own interests at the expense of the patient. Ad-



ditionally, some feared that the stress of being a proxy
could damage relationships to the detriment of the pa-
tient, the proxy or both. The assumption was generally
that proxies would act on a best-interest basis rather
than use substituted judgement.

In relation to coercion, there was both a fear that fam-
ilies could coerce people into agreements that were not
in their best interests, and also an aspiration that fami-
lies could prevent inappropriate coercion from services.

Relationship to the law. The predominant feeling was
that it would be negative to change the legal basis on
which treatment is given or refused by introducing
legally binding advance directives. There was some
support for making Models III and IV legally binding
and frustration was expressed that Models I and II could
be overturned by professionals. The ability to refuse
treatments which had not worked in the past or which
the patient felt were worse than the illness and have
this adhered to was valued. Some who supported the
concept of increasing the legal authority of the patient
expressed concern that it would still leave the patient in
a position of uncertainty because of the various matters
that could be appealed by mental health services and/or
family.

Many people expressed concern, in relation to all
models, that changes in the law in relation to advance di-
rectives would make heavy demands on clinical time. As
well as potential formal procedures and doing their best
to ensure that the treatment was appropriate and in ac-
cord with any advance directive, professionals would
have to spend more time ensuring that they were pro-
tected from litigation if they either followed or over-
turned an advance directive.

Who are advance directives for? There was some con-
cern expressed for all models that the extensive use of
advance directives could create a two-tier service. It was
perceived that those people who are most articulate or
best supported would be able to use advance directives
to enforce or encourage a more responsive service that
would divert resources from the rest of the population.
Concern was expressed that if Model II was meant to be
applied universally, it might be forced on people for
whom it was inappropriate and create unnecessary anx-
ieties.

Models II, IIT and IV were seen as not being suitable
for people who were experiencing mental illness for the
first time. Although Model I theoretically allows people
to express their wishes without having prior experience,
the view was expressed that it is unlikely that many peo-
ple would do this and, if they did, there would be doubts
about how well informed their decisions were, given that
they would be made without mental health service in-
put.

Several responses to Model IV were of the opinion
that this option may have some positive elements, but
only for a small group of people who are insightful of
their regularly repeating episodes of mental illness.
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Resources. Resources were a common source of com-
ment in Models II, III and IV. There was less concern in
relation to Model I because these advance directives
were expected to be made by the individual without ser-
vice co-operation. There was, however, mention of the
additional costs that might be incurred if patients who
refused treatment through Models I or III had to be
managed in hospital without medication. Concern was
also expressed that use of Model I might contribute to
creating a two-tier service.

For Model I, the concern was that the necessary work
to plan for future events that may not take place would
create additional paperwork and bureaucracy and de-
tract from current clinical practice and that to a certain
extent it might be a duplication of other systems and ex-
isting good practice, for example, the Care Programme
Approach. In relation to Model III, there was also con-
cern about ‘paperwork’, but the emphasis was on legal
costs and the cost of formal competency hearings or
tests. For Model IV, the additional concern in relation to
resources was that early intervention might not be pos-
sible in current circumstances where it is at times diffi-
cult to find a bed for emergency admissions. There was
some concern that it might encourage dependency.

Discussion
Methodology and response rate

The decision to use a questionnaire rather than inter-
views was taken to try to achieve a wide coverage of
views rather than the more in-depth interviews which
lead to the development of the models [20]. Despite the
low response rate, there is a wide range of responders
and the majority of responses were detailed, thoughtful
and often expressed what were clearly strongly held
opinions. A number of respondents commented that just
reading the questionnaire had made them think of new
issues.

The questionnaire itself was complex and not some-
thing that could be completed in a few minutes. This
might have added to the poor response rate, but this
should be balanced against greater specificity in the an-
swers. The format of the questionnaire may have en-
couraged respondents to raise practical problems as
negative issues without offering solutions to them.
Where solutions are offered, they are often also couched
in negative terms, such as adding to bureaucracy or de-
tracting from other clinical responsibilities (e. g.in com-
petency assessments and hearings).

The descriptions of the models were necessarily lim-
ited and, thus, may have been interpreted differently by
different people. For example, some people do not ap-
pear to have understood Model III as being able to pre-
vent treatment or detention when there was a threat to
others.



Importance of advance directives

Generally, apart from the psychiatrists, the view is that
patients are not involved enough in decision-making re-
garding their treatment. This should be interpreted with
caution as the response rates are low. Psychiatrists were
the group most opposed to the introduction of advance
directives and it is unlikely that this is an artefact of low
response rates. Those who would expect to take clinical
responsibility for patients, including those who opt-out
of treatment, are likely to have the most concerns about
changes to that responsibility. Coupled with the lack of
public or professional debate on the subject, it would in-
dicate that discussions between stakeholders about the
way patients are involved in decision-making may be
needed to explore divergent perceptions and value sys-
tems.

Themes

Many of the positive themes could be seen as aspira-
tional, as ways of developing better services or better in-
teractions between patients and professionals and are,
thus, necessarily more hypothetical than the negative
comments, which were more easily related to problems
of everyday practice.

Tensions between patient autonomy and right
to treatment

Although not always couched in terms of ‘patient auton-
omy’ and ‘right to treatment’, these terms were used and
it is the tension between them that lies behind many of
the concerns raised. There was a real sense of people
‘wanting to do the right thing’: they wanted to support
patient choice, but at the same time wanted to minimise
risk and adverse consequences. This led to apparently
contradictory statements and a sense that the conse-
quences of many responses had not been thought
through.

In a number of responses, ‘doing what is best for the
patient’ was equated with treating patients or not deny-
ing them treatment, even, apparently, if this was against
the patient’s will. This was equated with the patient’s
right to treatment. Three positions emerged. Firstly, pa-
tient autonomy should be respected in all circumstances
even ifitled to death. Secondly, that autonomy should be
protected in every respect except if it meant risk to the
patient. The third position was that any harm from lack
of treatment was unacceptable. These positions seem to
be irreconcilable and add to the need for debate. The
questionnaire was ambiguous in respect of harm to oth-
ers being sufficient grounds for enforcing treatment and
detention.
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Autonomy and co-operation

Autonomy was also contrasted with co-operative forms
of future planning, with anxieties, on the one hand, that
involving professionals would lead to a reduction in ho-
nouring patients’ wishes and, on the other hand, a belief
that co-operatively made advance directives would be
more likely to be appropriate and, therefore, followed.
Some of this may reflect professionals’ anxieties over
loss of clinical freedom and seeking ways round this
[22].

A co-operative approach may be a way forward in
overcoming some of the conflicts with ‘right to treat-
ment’ and has been explored in various guises through
crisis plans [9, 23] and ‘preference of care’ [8]. It was the
approach in the Mental Health Bill in England and Wales
through ‘advance agreements’ [4]. Scotland opted for the
more neutral ‘advance statements’ [12, 19].

Opt-in and opt-out

Opt-out is usually synonymous with refusal of treat-
ment, while opt-in usually indicates a person’s willing-
ness to accept treatment. The opt-in model was seen as
potentially destigmatising if it meant detention could be
avoided. Some respondents were less happy about pa-
tients opting-in to treatment, having regard for the need
to protect patients against its misuse. It is assumed that
an opt-in patient would be treated as a voluntary patient
and not, therefore, have the safeguards of any legislation.
These difficulties have been addressed, but not neces-
sarily resolved, in the American literature where opt-in
is often known as a Ulysses contract [18,24,25]. Opting-
in may have more relevance where the mental health leg-
islation has less concern for harm to self than in Britain
[26].

Since advance refusals (opt-out) in general medicine
are accepted as having the same status as contempora-
neous refusal in the UK [27], then, if opt-in (or advance
acceptance) is not, the reasons why need explaining and
this position made transparent.

Knowledge of the law

The responses differed in respect of people’s current un-
derstanding of the law and also the practical issues in-
volved in implementing current provisions of mental
health legislation and day-to-day patient management.
Perhaps predictably, psychiatrists and MHOs seemed
most familiar with the law, although some responses
from trusts also demonstrated a good knowledge of the
law.

Research suggests that mental health professionals’
knowledge of the law may not always be clear [28, 29].
This was reflected in not all respondents understanding
that patients in the UK can currently make advance di-
rectives under common law in respect to treatment, al-



though there are existing guidelines [27]. Those who saw
Model I as destigmatising because it conveyed the same
rights on psychiatric patients as medical/surgical pa-
tients may have been misled.

Proxies

Consideration of the use of proxy decision-makers was
restricted to Model IV and the need to limit the length
of the questionnaire restricted the detail that respon-
dents were asked to consider. Whilst there was some in-
terest in proxies, the assumption appeared to be that
they would be expected to make ‘best interest’ rather
than ‘substituted judgement’ decisions. The difficulties
of giving proxies authority in circumstances where the
adult is mentally ill, but not necessarily permanently in-
capable, are considerable and thoroughly explored in
the context of the United States by Sales [30]. The Adults
with Incapacity (Scotland) Act 2000 [31], which includes
the use of proxy decision-makers, bases all actions on
behalf of the patient on the principle that they must ben-
efit the patient and take into consideration the wishes
and feelings of the patient and their significant others
bearing in mind the least restrictive alternative and the
need to respect and support the patient in the exercise of
their remaining capacities.

Conclusions

Across and within stakeholder groups, there was a wide
variety of views. The difficulty of achieving a balance be-
tween promoting patient autonomy and minimising
risk and allowing for clinical judgement was recognised
by some and led to apparently contradictory statements
by others. There was, however, widespread recognition
of the problems to be overcome in implementing ad-
vance directives. This suggests a need for a more wide-
spread intersector debate on the place of advance direc-
tives.

Appendix

Full description of the models of advance directives used in the question-
naire sent to stakeholders

Below are descriptions of some of the things that people have described as their
preferred advance directive. Please comment in the boxes below them on your
views of these models.

All models expect that the patient would be competent when the advance direc-
tive was written.

Model | Patient initiated

A person writes down their wishes regarding any future treatment and social care.

Copies of the document are given to those Psychiatrists, Community Psychiatric

Nurses and GPs, etc. with whom they are most likely to be in touch in the event of

any future illness. The document could cover a range of medical and social issues:
any treatments the patient wishes to refuse
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which treatments are preferred
who should be told about the patient’s treatment, who should look after chil-
dren in the event of the parent’s hospitalisation, what should be done regard-
ing financial matters such as credit cards.

The document may or may not be discussed with mental health service staff. The
person may write it alone, with friends, with professional health workers or with a
solicitor.

It is possible that advance treatment refusals by voluntary patients if made
when competent could be judged to have weight in law. Detained patients may,
with safeguards and restrictions, be treated involuntarily even with treatments that
have been competently refused in advance.

Requests for treatment are not legally binding. Nor can an advance directive
bind anyone to act illegally. In this model nobody has a duty to help patients make
this sort of document. It would be good practice for treatment teams to consider
such a document when making treatment decisions for that patient.

Someone who has not experienced a mental illness could draw up this sort of
advance directive.

Model Il Co-operative arrangement between patient and doctor
to be described and promoted by a code of practice

This is a plan drawn up between the psychiatrist or other member of the mental
health team and the patient that notes the agreed preferences and any disagree-
ments about anticipated future care. It could cover a wide range of issues:
any medical treatments the patient wishes to refuse
which treatments are preferred
who should be told about the patient’s treatment, who should look after chil-
dren in the event of the parent’s hospitalisation, what should be done regard-
ing financial matters such as credit cards.

This process would be for patients who had already experienced a mental health
problem and are likely to experience one again.

The law would remain broadly as it is now regarding ability to enforce treat-
ments that a patient refuses as described in Model | above.

These advance directives would most likely be seen as a way of complement-
ing rather than substituting for the normal process of clinical decision-making.
There would be an expectation that any such advance directive would be taken into
account. There would also be an expectation that mental health service staff would
have a responsibility to prepare such a document with a wide range of their
patients.

Model Il Legally binding opting-out of treatment

This advance directive could cover as wide a range of issues as described in Models
I'and Il above and may or may not be agreed with a mental health professional. Al-
though it could not compel a doctor to give a treatment that he or she did not think
clinically appropriate, it could prevent the doctor giving such a treatment even if
the patient was detained under mental health legislation. Some advance directive
models honour treatment refusals even if the patient was at risk of death due to un-
treated mental illness.

To be legally binding there would probably have to be a formal test of compe-
tency to ensure that the document was made when the person was competent and
was not made under coercion. It is usual to have the same degree of formality when
such a document is made, invoked, changed or revoked.

Model IV A legally binding opting-in to treatment

This would allow people with previous experience of a mental illness to opt-in to
involuntary treatment sooner than they expect to receive it under the safeguards
provided by the mental health legislation. They expect to refuse treatment when
they need it because insight has been temporarily lost due to illness. Such a model
might include the ability to nominate a proxy decision-maker who could make de-
cisions about treatment on behalf of the patient.

As with the legally binding opting-out of treatment model there would prob-
ably need to be formal tests of competence when such a document was made, in-
voked, revoked or changed.



Model V Electro Convulsive Therapy (ECT)

This topic was raised frequently in discussions with individuals and groups in the
first part of this research.

10. Would you like to see some form of legally binding advance arrange-
ment dealing solely with ECT that enabled patients to:

a) prohibit this form of treatment on themselves even if they were detained under
the mental health legislation? Yes [ ] No [] Don't know []

b) opt-in to ECT for themselves without waiting for a second opinion even if they
were detained under the mental health legislation?
No []

Yes [] Don't know []
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