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ABSTRACT VL

Proposrtron 209: The Cahforma electorate passed a constltutronal amendment by o |

g 1mt1at1ve by a 54-46 % vote on November 5 1996 It is now Artlcle I Sectron 31 of the ' ‘;
n Cahforma Constrtutlon Propos1t10n 209 and “Y es on 209" campalgn were prq]ects of
-Cahformans Agamst D1scr1m1nat10n and Preferences (CADAP) CADAP was also an.
L mtervener in the recently concluded lrtlgatlon over the constltutlonahty of measure 1 ‘
(Coalition for Economzc Equnjy V. Pete Wzlson et al ) |
Th1s facial challenge to Artrcle I Sectron 31 of the Cahfomra State Constltutron o
: ,farled On November 3, 1997 the U S Supreme Court demed certroran in the case, |
letting stand the Nmth U.S. Clrcmt Court of Appeals declslon of Apnl 1997 whmh
’strongly upholds the constltutlonahty of the measure
' The economic affects to the ysmall mmonty or woman owned ]})u'sinesses a're» |
explored. The affect Proposition 209 has on education due to the California ConstitutiOn
change is reviewed. The affect Proposition 209 has on affirmative aetion in California is

assessed.
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“ ~ CHAPTER ONE )
| Thevhrcep_tion N
> The Ca]iforn_ia ‘elec_torate »passéd a constitutional amendment by initiative, by-a,:54.-
- 46 % vote onb'November 5,1996 vvhich became,‘Art'icle L Se.ction ?l of the.Cali;l‘o'rnia B
| Constitution. This initi_ative was as the resu.lt of PropOSitl("m 209. Proposition 2’0-9 and -
- "the“Yes'on 209”campaign' were projects of Calit‘omians Agamst Discrimination vand .
Preferences (CADAP) CADAP was also an: mtervenor in the recently concluded | | v

N lrtlgatlon over the constltutronahty of the measure (Coalztzon for Econpmzc Equzty v. Pete ,

- ‘, Wzlson etal) (5-1)

The m1t1a1 challenge to Artrcle I Sectron 31 of the Cahforma State Constltutron -

}failed .On November 3, 1997, the U;S.~.Supreme Court demedcertroran in  the case, let'
. stand the Nmth U S. Clrcurt Court of Appeals decrsmn of Apnl 1997 whrch strongly

| : upholds the constltutlonahty of the measure CADAP was created in August 1994 by the :

Cahforma Civil nghts Imt1at1ves (CCRI) co-authors Glynn Custred Thomas Wood and |

| ‘:'Larry Arnn Th‘e key operative prov1s1‘ons of thrs-measure states:v-‘ “'I?he.state shall not -

dJscnmmate agamst or grant preferent1a1 treatment to any mdrv1dua1 or group on the basrs B

of race, sex, color ethmcrty, or natlonal ongm in the operatlon of pubhc employment

‘}publlc educatlon, or pubhc contractmg ” (6 1) | | | | “ |

Whrte voters ﬁleled the 54-46 % wctory for the constltutlonal amendment endmg o :

race and gender based antr-drscnmrnatron programs in state countyT and c1ty hrrmg, e

\ contractmg, and school admrssrons The vote rode a deep racial d1v1de accordmg to an

Exammer/V oter News Servrce exit poll Wlntes voted for Proposrtlon 209, blacks and



Latinos yoted agéinst, @ﬂe Asian Ameﬂc@‘ votg;s were spht(4-1 ). Only Saﬁ ‘Francisco}
and six (v)‘ther‘c.:ounties': Alameda, Marin, San Mateo, Santa Clara, Santa Cruz and Los |
Angeles voted againsf the proposition (2-2). |

| When 1t went into effect at 12:01 a.m., Augustv 28,1997, a éog]ition of 01v11 ﬁghts _
attorneys pianned to file at least one federal court lawsuit qhallengiﬁg the law as
unconst_itutio;ial. The American Civil Libertieé Union (ACLU), the L(ﬁwyel_'s’ Committee, -
‘the California Labor Federation, and others planned a morning kptess conference in San
Franéisco to talk about the suit, which would seek to keep ‘th‘e law from being enforced. |
(13-1) |

Proponents, opponents, and San Francisco‘ City Attorney Louise Renne predicted

an onslaught of lawsuits, both pro and cbn. | Some would attempt to block the law; others
~would attempt to fofce cities, counties, séhool systems. and colleges to comply with it.
Much of the legal wrangling révolved around thé question of what, precisely, constituted a
“preference”. (13-1)

With its burgeoning ethnic diversity, California has become tl}e spawning ground
for voter-dﬁven responses to racial and economic insecurities and a trendsetter for the
nation. As with Proposition 187, passage of Proposition 209 is e?cpected to spark an
explosion of similar legislation across the United Stateé. Cities analogous to San
Francisco believe all their affirmative action programs were legal under Proposition 209,
even their minority and women-owned businesses. (13-2)

Citiés were expected to be a party to lawsuits over Proposition 209 one way or

another, whether their programs are sued by people who believe they discriminate or



' "whether they jom the legal eﬁ‘orts to overturn Proposmon 209 Proponents of the
measure, wh1ch polls had cons1stently shown to be wmners were Jubrl,ant Governor Pete
" W]lson a leadmg supporter of Proposrtlon 209 sa1d the campalgn agamst 1t exaggerated
>‘1ts impact. (13-2)

‘ Wllson stated “The CIVll nghts protectlons that are federal and state law not only‘
wrll stay in place they will be Vlgorously enforced We w111 move as early as we can to
1mplement it, but I am not sure of’ lawsults ﬁled agamst it, because people who are
opposed w111 seek to delay the 1mplementat10n as long as they can.’

Opponents tned to put the best face on thelr loss. F emnnst Ma]onty President and
Stop Propos1t10n 209 Stalwart Ellie Smeal in Los Angeles stated “they felt they put up
one hell ofa ﬁght ” Thelr position was, that was round one! They stated they were gomg‘- |
to fight this i 1n other states and in Congress They assured that without a huge infusion of
cash by the Repubhcan Party, the forces of Proposition 209 would not have prevalled
They blamed what they called deceptrve wordmg of the proposal, wh10h did not include
the words “a ‘ﬂirmatlve action.” (13-2)

Paterson, a leader of Defeat Propositio_n 209, stated that, “when he was walked
into the voting booth that morni‘ng,‘*and _he read the language to Proposition 209, he
couldn’t believe anyone would be against it, it sounds like a combination of Malcolm X |
and Martin Luther King b | | |

The use of King’s words and 1mage ina GOP TV ad for Proppsmon 209 sparked ;
outrage among civil rights leaders and caused a nasty dust-up between the party and the

Proposition 209 campaign, wlnch had tned to sell the propos1t10n asa nonpartlsan issue.



It was heavily bankrolled by vthe Republican Pailrty, Which saw an épponunity to convert
affirmative acﬁ'on into the kind of wedge issue that immigration was for its candidates in
1994.

Jennifer Nelson, spokeswoman for the Prdposition 209 campaign, said the nétion’s
- eyes were on California’s vote. “Withvthe passage of Proposition 209, I think we’ve
created momentum nationally to erase race aﬁd gender preferences m othcr states and in
Congress,” she said, “This sends a strong message to the White House”. (13-2)

At this point, a better way to get an idea on the objection to Proposition 209 can
best be understood by looking at information provided by the Feminist Majority
- Movement, as provided by Eleanor Smeal. The follbwing are questions and answers
provided by the Feminist Majon'ty Movement. (9-2)

Questions and An‘swe’,rs‘ about California’s “No” Vote On Proposition 209

(1) What is affirmative action? |

Affirmative action refers to pfograms that seek to remedy past discrimination
against women, minorities, and others by increasing the rccruitment, promotion, retention
and on-the-job training opportunities in employmeﬁt and by removing barriers to
admission to educational institutions. Because of the long history of discrimination-based
sex and race, most affirmative action programs have been direéted towards improving
employment and education opportunities for Wbmen and minbrities._ (8-1)
(2) What kind of strategies does affirmative action include?

Affirmative action strategies include e@m&ng the pool of job or admission

application through recruitment strategies which reach outside of usual or traditional



channels. This helps ;co ensure that a fairer repreScntaﬁoﬁ of qiialiﬁed women and
minorities are available to apply for admissionsbf jobS. ‘An example, are mailing
admissions applications to female high school senibrs and pbsting of job notic.esv,ih places - |
where women apd‘ minoﬁties are more ]ikely to s,eve‘ them. Strategies in employment “
include an increase in on-the—job traim'hg opportﬁnities that increase occupationél mobility
within the workplace. These strate‘gies‘ may be invst‘itu'ted by law or court d_eqree, or
voluntarily to increase the pool of qﬁaliﬁed app]icdnts and to'di{fersiiy the workplace.
1 : _ _
| 3) Doesﬁ’t aﬂifmative actioﬁ mean we také less qualiﬁed candidates? Isn’t that wrong in
education and tréining? | |
Public affirmative actibn programs specifically do not ailo‘vg the accepéa_mce of
unqualified appliéants or workers. There is a difference, howevef, betwegn affirmative
action institutgd by law or court decree, following legal guidelines that we see in public
Situatioﬁs and those ﬁrogréms that private businesses or institutions apply on a voluntary
basis. (é-l) |
We have traditionally Qccepted less qualified vcandidates’in edﬁcation because it
“served a greater purpose” to do so. The prime éxample is tﬁe preferential acceptaﬁce of
children and relatives of alumni—an women and minoritiés. These are overwhelming
beneficiaries of preferential treatment at‘:coil‘lcgévsfahv(‘l jlli;ive;'sities,.'greater thail the number
' 6f minorities and women accepted'throvugli’ aﬂirmatxve actiqﬁ‘pfqgr‘alﬁ's.. The slots |
reserved for children of alumni aré éa]l “legacy’_". seats | Th1s le’gacy. preference in |

admissions has, in many cases, resulted in the acceptance of less qualified candidates over

5.



better-qualified candidates. The legacyv preferén;:es are Beﬁeved to especiaﬂy beﬁeﬁt _
whites, males, and the children of wealfhy al&mnj. (8-1) -

There are many examples of this preferential treatment. Children o_f alumni at
Harvard University, in 1991 werevthree..ti.me,s more Iikely to bev acbepfed than other
prospective students. At Yale, children of alumni are two and half times indre likely to be
admitted. In 1992, Dartmouth gave admission to 57 % of its legaéy applicants‘and only
27 % of other students. The University of Pennsylvania accepted 66% of alumnus’ |
cM&en. Twenty-five percent of Notre Dame’ s freshmen class is savéq for the children of
alumni.

In unions and certain occupations, preferential treatment has traditionally been
given to the relafives and friends of empldyees and manageinent, especially at the entry
. level where unskilled employees receive on the job training that qualifies them for
advancement. (8-1)

(4) What would Proposition 209 do?

Because it ié loosely written, no one knows how the courts will interpret
Proposition 209. There are a few areas, however, where we do know what it is likely to
do. According to the non-partisan California Legislative Analyst, Proposition 209 would
“eliminate most affirmative action progi'ams for women and minorities run by state orlocal
governments”. This means Proposition 209 will (8-2): |

1. | End affirmative action outreach programs for woinpn and minorities in

government jobs and contracts;

2. Prohibit courts from ordering affirmative action remedies even in cases of

6



proven raceandv sex discri’mination*

3.  Imperil workmen s centers and rape crisis centers on college campuses

4.  Scrap math and sclence programs for girls; |

5. Eliminate magnet schools designed to desegregate SChool districts. ,.
(5) Is preferential treatment wrong? |

Preferential treatment is legal jargon. Proposmon 209 would outlaw any
affirmative action program mcludmg outreach recruitment traming, hirmg, contractmg,
and other programs which i increase opportumtles for women and minorities. Tt confuses
- the cure for dlscnmmatlonv with discnmmatlon-ltself. A cntlcal aspect of Propos1t10n 209 |
is that it only prohibits actions based on‘ gender Or\rac_e. (9-3) | |

Other groups, such as veterans, _r'elatiVes‘, legacies, or people over 65 years old are

st1]l alloWedf to have preferential treatment and to seek other types ofpreferential
treatment through legal action. The'issue that preferential treatment 1s undesirable seems
to only interest the supp.orters of Proposition 209 when it doesn’t apply to them. (8—2)

~ Since Proposition 209 prohibits legislation that -benelits people based only onv
-gender and race and not based on age, relati_ons, veteran status, or where they went to
school, women and minorities have to pass over a higher hurdle to have new legislaﬁon to _
beneﬁt them as compared to other groups Th1s preferent1a1 treatment is unconstltutlonal .
() | |
‘ (6) What about Clause “C”? v -
Clause “C” reads v “Nothing in tlns section shall be mterpreted as prohibltmg bona |

- ﬁde qualiﬁcatlons based on sex which are reasonably necessary to the normal operatlon of



' pubhc employment pubhc educatlon, or pubhc contractmg Accordjng to some
California law professors Clause “C” creates a constltutlonal nght to drscnmmate agamst
women and girls. (4—1)
| ~ The phrase, “reasonably necessary” in Clause “C’;is the cﬂtical issue here. In
' Califomia the standard againstfsex discr‘lminatlon states that'it is‘illegal to discﬁminate ,
| based on gender unless itis necessary to achreve a compel]mg purpose Ca]ifornia ha_s
 the hrghest standard in the nation because it is the equrvalent to the Equal Rights
Amendment. The standard for gender drscnmmatron is somewhat lower in federal law -
because the Equal R1ghts Amendment was never passed The “reasonably necessary”
| standard is lower stlll Proposrtron 209, Clause “C” wrll allow d1scr1m1nat10n basedon
‘gender 1f itis “reasonably necessary to the normal operatron of public employment pubhc N
: educatlon or pubhc contractmg Thrs isa lower standard that legal experts say is easy to |

prove in court and will result in women losmg the equal opportumty that they currently

' have achleved Arguments that won’t hold water today will be acceptable and women wrll o

‘not be h1red or glven opportumtles because of percerved or poss1b1e gender issues, such as
pregnancy mterfenng wrth mght work. (8—2) | |

(7) Why are we opposed 10 Propos1t10n 209‘? o

| The so-called Cahfomra Crvrl nght s Imtratlve wh1ch is nerther c1v1l nor nght is
rea]ly a deceptive attempt to constltutlonahze gender d1scr1mmat10n and slam shut the
doors of opporttmrty that both women and people of color have fought S0 hard to open
h places a hurdle to minorities and women that is not placed to others who seek

| leglslatron tq beneﬁt them. (8-2)



8) What does the Supreme Court re_]ectlon of Proposrtron 209 mean?

On November 3, 1997 the US Supreme Court rejected a broad cha]lenge to
’ Cal]forma s Propos1t10n 209 Th1s declsron was' to rule agamst hearmg the appeal filed by ‘.
the Amencan C1v11 leertles Umon clalmmg that government sometlmes has o
.aﬂirmatlve duty to employ race preferences” to make up for past or present dlscnmlnatronv»’

N -agamst mmontles Tlns sets the stage for full enforcement of Proposrtron 209 However |

~ since Proposrtron 209 does not change federal laws and smce many of Cahforma slocal v, e

o programs get federal fundmg, many s1tuatrons e)nst where Proposmqn 209 can’t be
1mp1emented However mdmdual srtuatlons where past or present d1scr1mmatron based |
~ “en gender or race in pubhc employment educatlon or contractmg can stlll be lrtlgated

o These may wmd thelr way up to the Supreme Court and prov1de a way to challenge :

- Proposmon 209 in the future. (8-2)

| Followmg are arguments m favor of Proposmon 209 by the Amencans for o 5
‘ America. - |
The nght ThmgTo Do | o
| A generatlon ago, we did 1t nght We passed civil nghts laws to proh1b1t

: drscrlmmatlon But speclal mterests h1]acked the civil nghts movement Instead of
| -equahty, govemments nnposed quotas preferences and set-a51des Proposrtlon 209 is

called the Cahfonna Civil nghts Imt1at1ve because it restates the h1stonc C1v1l Rtghts Act - |
“and proclarms snnply and clearly “The state shall not dJscnmmate agamst or grant
) preferentlal treatment to, any mdlvrdual or group, on the basis of race sex, color ethmclty .

or nauonal ongm in the operatron of pubhc employment publrc educatlon or pubhc



cpntracting‘.” (2- 1»)v ‘

“Revefse d;iscﬁmination” based on race of gender is plain wrong, and two wrongs
don’t make a right. Today, studeﬁts are being rejected from pub]ic universities because of
their race. Job applicants are turned away because.their race does not meet soﬁie “goal”
or “timetable.” Contra&s ar‘e‘awal.'ded to ]ngh bidders because they are of the prefeﬁgd ,
race. The government should nbt discriminate. It must not give a job, a university
admission, or a contract based on race or sex. Government must judge all people equally,
without discrimination. Proposition 209 keeps in place all federal and state protections
against discrimination. (2-1) | |

Government cannot work agaiﬁst discriminatio‘n;if govemmeng itself discriminates.
Proposition 209 will stop the ferrible programs which are d1v1dmg our people and tearing
us apart. People naturally feel resentment when the leés qualiﬁed ‘arF preférred. We are
all Americans. It’s timé to bring us together under a single standard of equal treatment
under the law. | Discrimination is costly 111 ’other ways. Government agencies throughout

- California spend millions of your tax dollars for costly bureaucracies to administer facial
: aﬁd gender discrimination that masquerades as “affirmative action.” They waste much
‘more of your money awarding high-bid contracts and sweetheart deals based not on the
low i)id, but on unfair set-asides and prefer‘ences.‘ | This money could bé ﬁsed for police
and ﬁxe protection, 'better édﬁcation, and othér programs whibh would benefit everyone.
(2-2) |
The better choice, help only those who néed help. _Wé“ar“e mdiﬁduals, not every

white person is advantaged, and not every “minority” is disadvantaged. Real affirmative

10



action ongmally means‘n(‘) dimﬁ:ﬁinaﬁgn éndbseeks‘.t(“) prof}ide opportunity fo all. Thét.’s N
| why Propdsition 209 ﬁrohibité_ discﬁminéﬁoh an&:prefe‘rences or allows préferénce |
v b.eéause of race orvséx, to cohtimié._ 'I_’»‘hévoﬁly honest and effective Way té address
';ﬂeqﬁaﬁty of oppdﬁunﬁy is by making sﬁre that all Célifornia children are providéd ﬁth-
| the tools to compete in our socicty,. andthey lét them succeed @n. a fair, leor—b]ind and
race blind basis. Let’s not perpetu‘a,te_’ théz myth, théfmiimrifies and gwon'l‘e‘nv caﬁnot"
compete without special préferencés. Lct"vsjinstedd‘move fdrward byreturmng to the
- ﬁ'mdarhentals of our democi'acy; ie., individﬁal achjevemeﬁt, equal opportunity, and zero
tdlerance for discrimination against or for any iﬁdividual. Pete Wilson, Governor, State of
California, Ward Cdnnerly, Chairmen Califofnia ClVll Rights Initi@tive, a;nd Pémela A.
Lewis, co—Chéir, California Civil Rights Initiative, sigtied this’ document. 2-2)
Rebuttal, “In Favor of Proposition 209” |
A generation agd, Rosa Parks launched the civil rights movemgnt which opened
the door to equal opportunity fbf women and minorities in this country. Paik is agaiﬁét
this deceptive initiative. Pr(‘)pobsitibn 209 highjacked civil ﬁghts language and used 1egal
lingo to gut protections against discﬁmination. Proposition 209 says it eliminates quotas,
but in fact, the U. S. Supreme Court aﬁcady decided twice, that they are illegal.
Propositiqn 209's purpose, is to eliminate affirmative action and equal opportunity
programs for qualified women and minoﬁties, including tutoring, outreach, and mentoring
programs. (3-1) )
Proposition 209 changes the Ca]ifomia Constitution to permit state and local

governments to discriminate against women, by excluding them from job categories.

11



- Ward Connerly has a]ready used h1s mﬂuence to get children of his rich and powerful
fnends into the Un1vers1ty of Cahforma Proposrtlon 209 reinforces the, “who you know
system which favors jc_romes of the powerful opposrtion. : “There are those who say, we

_ can stop now, America is_a color-blind 'society.‘ But it isn’t yet. There are those who say
uve have a level playing.ﬁeld, but we don’t yet.;’ Stated retired General Colin Potve]], .

- (5/25/96). (3-1) | | -

| Background
| The federal, state, :’and local gouernmcnts run many programs intended to increase

opportunities for various group s--including women and racial and ethnic minority groups.
These programs are commonly ca]led “affirmative actron" programs For example, state
law 1dent1ﬁes speclﬁc goals for the partrcrpatlon of women-owned and mmorrty— owned
compames on work mvolved with state contracts State departments are expected but :
not required, to meet these goals which mclude that at least 15 % of the value of contract :
work should be done‘by minority-owned comp.anies and at least 5 % should be done by
women-ovvned companies. The law requires departments howev’er to reject bids from

compames that have not made sufficient "good faith efforts” to meet these goals. (3-1)

- Other examples of affirmative action programs mclude

| - Public co]lege and unrvers1ty programs, s_uch as scholarships, tutoring, and' |

| outreach that are targeted toward minority-v or Wommvﬁudents. |

. ‘Goals and timetables to enCourage the hiting_of members of "under-represented"”

groups for state government jobs | |

. State and local programs reqmred by the federal govemment as a condltron of

12



’ recelvmg federal funds (such as requlrements for mlnonty-owned busmess N

,partlclpatlon in state h1ghway constructlon pro_]ects ﬁmded in part w1th federal

money).
Proposal

This measure would ehmrnate state and local government aﬂirmatrve action

programs in the areas of pubhc employment pubhc educatlon, and pubhc contractmg to

the extent these programs mvolve "preferential treatmen based on race, sex, color

ethmclty, or natlonal origin. The specific programs aﬁ'ected by the measure, however

would depend on such factors as: (1) court rulmgs on what types of act1v1t1es are

con51dered ‘preferentlal treatmen and (2) whether federal law requires the continuation

of certarp programs (12 2)

The measure prov1des exceptlons to the ban on preferentlal treatment ‘when

necessary, for any of the fo]lowlng reasons: :

To keep the state or local goVemments eliigible\ to receii__/e money from the federal '

governnwnt

To comply with a court order in force as of the effective date of thrs measure (the R

day after the electlon)

To comply withkfederal lawor the UmtedStatesConstrtutlon

To meet privacy and _other conSiderations'_hased on sex that are reasonably B
necessary to the normal operation‘ of puh]ic employment, _publi’c education, or. "

public contracting.
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Fiscal Effect -

":‘If‘t"his.measure is approved by the voters, it could affect a variety of state

and local".p'rogr'ains. These programs are discussed in detail:

Public Employment. and Coim_'_acting

The measure would ‘eh;minate afﬁﬁnafive action programs used to increase hmng o |
and promotion opportunities for state or local govémmént jobs, where sex, face, or
ethnicity is a preferential factor in hiring, training, promotion, or recruitment decisions. In |
addition, the measure wduld eliminate programs that give preference to women-owned or
minority-owned companies on puﬁlic éontracté. vCovntrvact‘s affected by the measure would B
include contracts for construction projects,,purc].lasves'pf computér egﬁpment, and the
hiring of consultants. Thése prohibitions wduld not abpty to fhoée goirernment agencies
that receﬁe money under federal programs that require such aiﬁrm:ative action. (12-2) -

- The elimination of these programs WOuld result in savings t;) the state and local
governments. These savings would occur for two reasons. First, government égencies no »I
longer would incur costs to administer the programs. Second, the prices paid on some
govemment contracts woﬁld decrease. This Would happen‘because bidders on éontracts
: ‘no longer Would need to show “gobd faith eﬂ’otts”_‘to use minoﬁty-owned or women-
owned subcontractors. Thus, state and local govefnmgnts would sa{{e lilléney t6 the extent
they otherwise would have réjecté_d alow biddef--because fhé bidder did not make a
‘;good faith effort”--and awarded the contfact toa higher,bidden .(12-2) )

Based oﬁ available informatibﬁ; it is ¢stimafed that the measure would result in

savings in employment and contracting programs that could total tens of millions of |

¢
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dollars each year (11- 2)
Public Schools and CommumtyColleges

The measure also could affect fundmg for pubhc schools (klndergarten through

' grade 12) and commumty college programs For mstance the measure could ehmmate or

cause fundamental changes to, voluntary desegregatlon programs run‘byschool districts.
(It would not, however, aﬁ'ect cOurt-ordered dé%gregation progranrs ) EXa‘mples of |
‘ desegregatlon spendmg that could be aﬂ‘ected by the measure include the speclal fundlng
grven to: (1) “magnet” schools (in those cases where race or ethmclty are preferentral :
| factors in the admission of students to the schools) and (2) des1gnated “raclally 1solated
| mmonty schools that are located in areas with hrgh proportrons of raclal or ethmc
mmontles Ttis estrmated that up to. $60 million of state and local funds spent each year
- on voluntary desegregatron programs may be aﬂ‘ected by the measure (12—2) |
In addltron the measure would aﬂ‘ect a vanety of pubhc school and community
s co]lege programs such as counselmg, tutormg, outreach, students ﬁnanclal aid, and

| ﬁnanclal ard to selected school d1str1cts n those cases where the programs provrde

o preferences to md1v1duals or schools based on race, sex, ethmcrty or natlonal ongm

Funds spent on these programs totalv at least $15 nnlhon eachyear; (12-2) o

| Thus the measure could aﬁ‘ect up to $75 mr]hon m state spendmg in pubhc schools
vand commumty colleges The State Constltutlon requlres the state to spend a certam
amount each year on public schools and commumty colleges As a result under most
s1tuatlons the Constltutron would require that funds wh1ch cannot be spent on programs ‘

because of this measure mstead would have to be spent for other pubhc schools and
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community college programs. (1_2-3)»
| University of California and Califor’nia., State ‘Un.iversity _
The measure would affect admlssrons and other programs at the state's public

- universities. For example, the California State Umversrty (CSU) uses race and ethmcrty as
factors in some of its admlssron de01s1ons Ifth1s mrtratrve is passed by the voters, it could
no longer do s0. In 1995 the Regents of'the Umversny of Cahforma (UC) changed the

UC's admissions policies. Eﬂ_‘ectlve for the 1997-98 academlc year, UC eliminated all
cons1derat10n of race or ethmclty Passage of th1s lmtlatlve by the voters might reqmre the
UC to implement 1ts admlss1on policies somewhat sooner. (12-3)

Both umvers1ty systems run a variety of assrstance programs for sttldents; faeulty,
and staff, which are targeted to individuais,based on sex, race; or ethnicity. | These include
programssuch as outreach, counseling, tutoring,.a'nd ﬁnancial aid. The two systems"
spend over $50 million each year on programs that probably would be aﬁ’ected by passage
of thls measure. (12-3) |

| » ’ Snmmary'

As descnbed above, thrs measure could affect state and local programs that

currently cost well in excess of $125 million annually The actual amopnt of this spending
“that n:ught be saved as a result of thrs measure could be cons1derab1y Iess, for various
reasons (12-4): | | |

. The amount of spending aﬁ‘eoted by this measure could be less dependmg on:
| (1) court ru]ings. on what ty.pes of activities are considered, ‘."preferentiai N

treatment™ and (2) whether federal law requires continuation of certain programs.
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. | In most cases, any funds that could not be spent for emstmg programs in pubhc |
schools and commumty colleges would have to be spent on other programs in the -
schools and colleges.

« In‘addit_ion, the amount eﬁ‘ected asa resu_lt of thrs measure gwould be less if an}r v

- existing aﬂirmatrve action programs were declared unconStitutional under the
United States Constrtutlon For example “ﬁve” state aﬂirmatrve action programs ‘
are currently the subject ofa lawsult Ifany of these programs are found to be
unlawﬁll, then the state could no longer spend money on them--regardless of
whether this n measure isin eﬂ‘ect (6-1) | | |

o | Flnally, some programs we have 1dent1ﬁed as bemg affected mrght be changed to
use factors other than those prohlblted by the measure. For example a high school

- outreach program operated by the UC or the CSuU that currently uses a factor such
as ethmcrty to target spendmg could be changed to target ]ngh schools with low
percentages of UC or CSU apphcatrons (12-4)

Cons1denng the pros. and cons to Proposition 209, and the eﬂ‘ect that this change
has on the Ca]lfomla Constltutlon there is a need to take a look at the constltutlonahty of

this proposrtlon. Chapter two deal with this toplc from the legal_ point of view.
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CHAPTER TWO
The Constltutlonahty of Proposrtlon 209

The longst-andmg clash be‘tween the pnnclpleS" of equal treatment and the reahty ol‘ :

entrenched discrimination ensures a%ativeaction a place as one of the mOSt |

. content10us issues of the late twentleth century Opponents of aﬂirmatrye action argue

~ that the Equal Protectlon Clause of the Fourteenth Amendment is premlsed on an
1nd1v1dua1's nght not to be sub]ect to any govemmental race-based class1ﬁcat10n
| Proponents respond that the goal of equahty w1]l be a hollow pledge unless race-conscrous
eﬁ'orts can be used to remedy d1scr1m1nat10n Federal law stands somewhere between
these extremes. It allows lawmajkers to take race and_. gender into account in nanqu
instances to remedy idenﬁﬁed-discﬁmination. VFederal courts and the Equal Employnmnt -
vOppor_tunity Commission (EEOC)' have tradr'tionally deﬁned the ]mnts on public sector‘

, aﬁirmative action, and most states have not established substantially diﬁ‘erent standards
under state law. ‘HoWever in'November'19’96 -California Voters adopted PrOposition 209
which amended the state constltutlon to bar pubhc entities from granting preferentlal _
treatment on the basis of race, sex, color ethmcrty or natlonal ongm, (7-2081)

Before Propos1tlon 209 was put to the voters 1ts opponents ﬁled an unsuccessﬁﬂ |
lawsuit clalmmg that the 1n1t1at1ve cloaked a categoncal ban on aﬂinnatlve actlon mn
tradltlonal antl-dlscnmlnatron language Although a Nlnth Clrcutt Court panel later held = |
that Proposition 209 d1d not violate th_e equal _protectlon clause on its face, that decision

" failed to end the litigation sunounding'Proposition 209, and many issues remain unsettled.

Several city and county govemments have indicated that they will terminate all affirmative
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 action programs because they believe .either that'they are already in .compliance with
Proposltlon 209, or that Pr()position 209 may be .unconstituti()nal as applied in certain
situation.sa At the same 'timc‘Pr0position:'209may’_be:unconstitution'al as applied 111 certain |
'situations. Uncertainty overthe scope of Proposition 269’5 prohibition may have led some
governments to su‘spend .programs.that the amendment does not actually ban. ' |
Just as California’s 'deefnor Pete Wilson has vowed that he wr]l vig0rously )
enforce the ban civil nghts groups are. exammmg ways to blunt its mrpact Because
Cahforma encompasses 500 crtres 58 countles, and 5 OOO specral dlstncts the battle over
‘ 1mplement1ng Proposrtlon 209 is hkely to be extensrve As many commentators note the
_ ,mrportance of th1s battle sweeps beyond California pohtrcs because the adoptlon of |
| Proposition 209 has encouraged other states to recon51der thelr aﬂirmatlve action
programs. This paper exammes somearguments that might be raised to challenge and limit
froposition 209 and s1mrlarfuture laws. The follOwihg asks, first, whether a state
government may preventi courtsy'bﬁ'Om usmg race conscious measures'to remedy violations
of federalvlaw.b Then it eXamines whether a state has the authority to limit yoluntary af-
| ﬁrlnative action available under Title FV]Ito e’mpl'(')yers wrth WOrk_forces segregated byrace.
or gender. (7-2082) | L ” .
- After prov1dmg the background to the legal sk]rmlshes surroundmg Proposrtron
209, subsection trtled “Interpretlng Propos1t10n 209" explores some poss1ble
interpretations of Proposrtlon 209 to assess.rtsscope.‘ Subsecuon, ‘!The Ninth Circuit’s
Ruling on"Propoisition- 23(')9", explalns the Ninth Circuit Court’s ruling m ‘Co‘alitiOn Jor |

Economie Equity v. Wilson.‘ - Subsection, “The Impact"of Proposition 209 on Court-
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Ordered and Approved Aﬂirmative Actron” argues that a state may not forbid courts that .,

hear federal causes of action from ordering or approving in consent decrees race or

; gender- conscious relief in order to eradicate the eﬁ’ects_ of 1dent1ﬁed dJSCrimmatlon when
‘ s'uch'relief is necessary to remedy‘ constitutional or federal statutory violations.‘ In s'uch. B

instances the Supremacy‘CIau'se requires state courts to follow vfederal law.

Subsectlon ”Voluntary Affirmative Actlon Under the Constltution and T1tle vir, argues

that Propos1t10n 209 cannot be apphed to proh1b1t government employers from usmg

 affirmative action when there is a “strong bas1s in evrdence that they may be sub_]ect to
disparate impact habihty because the prohibition would frustrate the federal pohcy
underlylng Title VIL. The conclusion summarizes the permissible scope of Propos1t10n

- 209's prohibitiOn on aﬁi_rmative action in light of conflicts wrth the Federal Constitution = '
and Title VIL (7-2083) . |

R B Interpreting _Propdsition 209
In order' ‘to assess the circmirstances in which race or gender c'onscious remedies
mlght be a]lowed notw1thstandmg Propos1t10n 209 one must ﬁrst have a general idea of |
vthe initiative's scope. Propos1tion 209‘s first clauses “the state shall not discnmmate :

, agamst --- simply restates existing ant1-d1scnminatlon law and has not been cha]lengedin
court. The remainder of the prohibition does not require a categorical hanon ai.’lirmative
action; its plain language prohibits only the more limited categor'y of “preferential
reatment.” (7-2083) | | -

Affirmative action isa hroad term that includes preferences, but also encompasses

targeted training and recruiting efforts that fall short of an -explicit preference in selection
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e not have recelved a beneﬁt except for hrs/her race or gend‘

L , based on race or gender “Preference 1s a narrower term, used only when a person would : i

) Set asrdes quotas and

FR fselectron processes rn Wthh race 1s a
L ;would quahfy as preferences
Some uses of race and gender however may not constrtute preferences per se

i . "For mstance one could regard a notlﬁcatron program that targets under represented races o

| as an allocatlon of pubhc funds based on race, and thus a ‘preference However e

v .'; assu:mmg that mformatlon about a government program is pubhcly avallable and that

‘plus” ﬂlat:l)l’ wdes'?'a"decry_ :_e advantage i N

,obtammg mformatron does not ensure one s acceptance mto the program, no real beneﬁt S

i 'f“has been dlstnbuted or demed on the basrs of race Notrﬁcatlon programs seek to equahze Sl

- mformatlon among md1v1duals by focusrng on those groups that are not recervmg

,mformatlon avallable to others The non mmonty or male who does not beneﬁt ﬁomv the o

- - 'targeted recrmtmg does not suﬁ'er if there were other avenues through whrch the -
| “‘-.mformatron was access'ble to hnn. (7-2084) o e s

tlye actlon and

The best way to understand the drstmctlon between'

o ’preferences is that m order for a person to recelve a preference another person whether S

1dent1ﬁable or not must suﬁ‘er d1scnmmatron For example, the use of busmg to achreve s e
R school mtegratron is not a preference The goal of buslng is to prov1de clnldren w1th an v . i

o educatron in an mtegrated settmg, a beneﬁt that accrues to all races Further busmg does T e

o "l,:not deny any chrld the opportunrty to go to school and the burden of bemg sent to a o =

= . drﬂ‘erent school 1s generally borne by chrldren of a]l races v (7-2084)

In mterpretmg Proposrtlon 209 the Cahforma Suprem -Court should acknowledge S




thé difference between preferences and aﬂirmatlve aoﬁon. Whon it interprets a voter
ioitiative, the court looks first to the initiative's pldin laoguage. Almough its drafters could
have chosen to use affirmative acﬁon, Proposition 209 s’beaks only of “preferences.”
Indeed, Proposition 209 proponents wanf the court to prevent opponents from changing
the initiative's language which demonsfrates that both s1des recognized the significance of
Proposition 209's terminology. Second, the California Supreme Court looks to voter
intent. When an initiative's language is ambiguous, California courts may turn to extrinsic

* materials to deduce the intent of voters, such as the official ballot pamphlet distributed to
all registered voters. The Proposition 209 ballot pamphlet included two lengthy polemics
articulating the opposing sides of the issue . The arguments in favor of Proposition 209,

- which were signed by Governor Wilson and California Attorney General Daniel Lundren,
asserted that Proposition 209 bans discrimination and preferential treatment “ period” and
stressed that programs designed to ensure that all persons regardless of race or gender are
informed of opportunities ... will continue as before. Further, proponents argued,
affirmative action programs that don't discriminate or grant preferential treatment will be
unchanged. Thus, the proponents of Proposition 209 recognized a distinction between
affirmative action and préferences. Although Proposition 209 opponents suggested in the
pamphlet that Proposition 209 would ban all aﬁirmotive action, the proponent’s. in-
terpretation, which was endorsed by the Governor and Attorey General, was probably
perceived as the more authoritative iﬁterpretation. (7-2085)

| In addition, voter exit polls, will of the voter’s intont, indicate that California

“voters did not intend to eradicate all affirmative action. An exit poll revealed that 27% of
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those who voted for‘ PropOsition 209 stated that they s‘dpportedalﬁrmative action. At
least these voters did not think they were banning all affirmative action’bvy“voting for
proposition 209. Another poll taken shortly before the election reVealed that, “large -

: n;ajoritiee of Californians said, they favored at least s_ome of the _equal opportunity efforts
~ that fall under the affirmative action la_bel. . Although a majority of those polled opposed
-“preferences’;, approximately 75% favored minority recruiting. (7-2085)

Moreover a California appellate court has deterrnined that affirmative action and
preferences are different, and that only the latter are banned by Propgsition. 209. In |
refusing to change the wordJng of Propos1t10n 209 prior to the November 1996 vote, the
court in Lungren v. Superior Court declared that “any‘ statement to the affect that
proposition 209 repeals aﬂirmative action programs would be over inclusive and hence;
false and misleadjng.” For instance, the court noted, affirmative action would include ,
outreach programs; Therefore, a broad interpretation that read Proposition 209 to ban all
forms of affirmative action would conﬂict with the plain language of the initiative as well
as voter intent. The California Supreme Court should adopt the approach taken in
Lungren and limit Proposition 209 to prohibit_ only programs requirjng preferences. (7-
2086) | |

The Ninth Circuit Court Ruling on Proposition 209

Soon after voters passed Proposition 209, a coalition of civil rights groups filed a
§ 1983 action to enjoin Governor Wilson from enforcing it. Chief Judge Thelton E.
Henderson granted both a ten‘lp‘orary restraining order and a preliminary injunction

because he determined that the plaintiffs were likely to prevail on their claims that
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Proposition 209 violated theEqual‘l-’rotection Clause and was preempted by Title VIL
However, in April 1997, the Ninth Circuit Court ruled in Coalition for Economic
Equity v. Wilson that Propcsition 209> does not vioiate the Equal Protection Clause on its o
face and is not preempted by Title VII. In a}caustic oprnion, the panel_ lamented that a
“gystem whrch permrts one Judge to block with- the stroke of a pen what 4,736, 180 state
resrdents voted to enact as law tests the mtegnty of our constrtutlonal democracy ” The
court stated that the plamtlﬂ‘s farled to present a v1ab1e equal protectron cha]lenge based
on conventlonal” equal protection precedents because Proposmon 209, whrch prolnblts
racral classrﬁcatrons did not its self create a racial classrﬁcatron Second the court turned
to what it deemed “po]itical structure” analysis, the purportedly unconventional approach
to equal protection elucidated by the Supreme Court in Hunter v. Erickson 53 and
Washingfon v. Seattle School District No. 1.54. Hunter and Seattlé suggested that states
cannot pass laws pretlenting minorities from seeking anti-diScrirhination protections, such
as business programs, through the same political structure as all other citizens.‘ Tne Nin‘th‘
Circuit Court implied that Hunter and Seattle Were irreconcilable with more recent |
Supreme Court cases statmg that the nght to equal protectlon mheres in lndmduals rather
than groups. (7-2086) |
The Ninth :Ci"rcuit Court reasoned that Proposition 209 was distinguishable from
‘the measures at issue in Hun‘ter and Seattle 'because_ it treats ‘all issues in a neutral-fashion
rather than singling out issues that affecta particular race or gender. Fmther, the panel
 argued, that the Constitution permits the rare race-based or gender-based preference -

hardly implies that the state cannot ban them all together. Thus, the court concluded that
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the Equal Protection Clause dees ﬁot requife ‘aﬂirm'ative action. The Supreme C‘ourt
dec]ined to hear the appeal from the Ninth Circuit cbﬁn decision:.(7-2085)

: F’I“he Impact of Propbsition 209 On Court-Ordered and Approved'Afﬁrmative‘
Action ‘ .

Court-Ordered Aﬂirmative Aetion: A key question posed by Proposition 209 is
whether state law can stand as a barrier to the impiementation ef race and gender
) conscious reme;lies that are designed to address constimtional or §tatutory violations.
State and local gevemments implement affirmative action in three ways. First, in rare
situations, a couﬁ that identifies a violation of the Constitution of federal law has the
authority to order race or gender-based measures as a remedy. Second, courts may
approve privately negotiated consent decrees to remedy past discri@ination. Third, and
most eommonly, affirmative action is implemented by Voluntary government action.

The Supreme Court approved a court-ordered preference as a remedy for a
constitutional violation in United States v. Pdradise. Paradise involyed egregious
‘resistance to integration by the Alabema Departn.1e1‘1t‘ ef Public Safety. ‘The Supreme
Court concluded that there was a “profoﬁﬁd need and a ﬁrm justification” for the court-
imposed quota and that “the government uneluestionably had a compelling interest in
remedying past and present discrimination by a state actor.” The court was satisfied that
the district court, which had attempted other sanctions to no avail, reasonably concluded
that the quota was necessary to eradicate discriminations. Therefore, the remedy survived
strict scrutiny and did not violate the Equal Protection Clause. (7-2088)

In cases such as Paradise, the court has established that courts possess the
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equrtable power necessary to use federal rrghts The court has Vg‘one S0 far as to authonze o
~a court to order a school drstrrct to rarse taxes to ﬁmd a desegregatlon plan Remedres for ’
o 'constrtutlonal v101atrons are essent1a1 both to compensate v10t1ms and to ensure that B , ’
' govemment remams wrthrn the bounds of the Iaw Consequently, when “1t has been found
that a partlcular remedy is redmred the state cannot hmder the process by preventmg a
: local govemment ﬁ'om nnplementmg that remedy » (7 2098)
| Therefore a cntlcal issue is' whether courts wrll mterpret Proposrtron 209 to
“ restrrct the remedles they can order Proposrtron 209 declares that the state shall mclude
: but not necessanly be limited to the state rtself, any crty, county, crty and county, pubhc |
. umversrty system, mcludmg the Un1vers1ty of Cahforma commumty college drstnct
’ school drstrrct specral drstrrct or any other pohtlcal subdrv1sron or governmental
'mstrumentahty of or wnhm the state Thrs language seems to encompass state and local
* courts. (7-2098) | | |
| In addrtlon sectlon 3-1(d) of the Cahforma Constltutron provrdes that “nothmg i}
this section sha]l be mterpreted as lnvahdatmg any court order or consent decree whrch is
in force as of the eﬂ‘ectlve date of t]ns sectron This provrsron may rmply that proposrtron: |

, 209 was mtended to affect prospectrve court orders and consent decrees In any event,

o even if state courts are not covered a's government mstrumentahtres, a goyernme_n_t that :

granted preferential treatment pursuant to a court order or a consent decree would seem
~ to b covered. (7-2089)
- At least one cOmhientatOrﬂ suggests that Proposition 209 may affect rellef ordered

by federal cou;rts_. However, the canon of constitutional avoidance, which requires that
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| statutes be mterpreted to av01d constltutmnal conﬂwts Justlﬁes mterpretmg Proposmon

209 to exclude remed1es ordered by federal courts (7-2090)

| Ifa court mterpreted Proposmon 209 as attemptmg to obstruct federal court
remedles Proposmon 209 would be unconstitutlonal as apphed North Carolzna Sz‘ate |
Board o_f Education v. Swann estabhshed that states cannot block court-ordered rgmedles -
for constitutional violatious.' North Cafbliné passed an 'anti-busing law to pfolﬁbit courts -
from assigning students to particular sehools on the basis of race. A ununimous Supreme u
Court brushed the statute aside, deelari.ng that state p'0ﬁcy must give way when it operates
to hinder vindication of federal cOnstitutional guarantees. ‘Reachin:g its result, despite the
statute’s purportedly neutral ban on all r'aee-baseu assigum_ents, the court noted thaf the
statute “would deprive school authorities of the one vtool absulutely essenﬁal to fulfillment
‘of their constitutional obﬁgatiun to eliminate existing du‘al school systems.” (7-2090)

| Similarly, Proposition 209, 1f applied to federal courts, would threaten to hamper
the ability of local authorities to eﬁ‘ectiVely r,emedy‘ constitutiOnal viola!tions. Admittedly,

‘the Ndrth Carolina Act was a direct attempt to defy the Supreme Court’s desegregation
rulings in a way that Propusitiun 209 is not. Neveﬂheless, the Supreme Court’s analysis
of the Anti-Busing Act demonstrates that the focus of fhe analysis should be fhe effect of
the legislation on efforts td remedy discrimination, rather than an inquiry into mvidious
intent by the legislatures. Under this rationale, any attempt to apply Proposition 209 to

| obstruct federal court remedies would be unconstltutlonal (7-2091)

State courts are also bound by the obhgatlon to remedy constltutlonal v101at10ns

even when the remedies conflict with state law. The‘ Supreme Cou{t has held that state
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courts musthear federal elaimein 'c'aSes' for whieh Ceng‘ressb iﬁrovides concurrent
 jurisdiction. ét’,ate courts egenerallybmély apply neritral. state proced(_hral' rules te fe‘d'erelb
claims as‘l(')ng as they 'would iapply the rrllesv fo analogous -H_s'btate claims. However, n
Felder v. Carey, the eourt_ struCk d(_)wn the application of a state Procedural rule that
Wedld have rlerﬁed a remedy,for a censtitrltional violation. Commentators have
understood Feldér to suggest that rules that impo.se a f'SubstantiVe conditioﬁ" on, an d '
thereby abridge federal rights are rnvaﬁd. Under federal law, courts ean order preferential
relief only'when it is truly neeessary. The application of Proposition 209 to a federal claim
would eviscerate rlecessary relief and thus imr)ose a substantive condition on federal
rights. (7-2091) | | |

In a case, rret involving prefererrtial relief, the Supreme Court held that 4 district
court must determine that the relief is "necessary”’ er “essentia % 1f that relief would order
action that would violate state law. However, this ‘generall requirement‘imposes no
edditional lrurdle for 5 court considering whether to requlirerece-cquseious’ relief. Strict
scrutiny, narrowly tailored reclluirementys,' alreedy derﬁands a ﬁndmg that the race
conscious relief is necessary in light of race-neut‘ralr eltematives. (7-2091)

Conéent Decrees: Consent decrees are hybrids thet possess-“qttributes both of
contracts and of judicial decrees.” In Local 93, International Association bf Firefighters
v. City of Cleveland, the eourt aligned consent decrees drdering preferehtial relief with the
lenient standard applicable to Volulrrary affirmative action rnstead of that applicable to

| court ordered relief ulrder Title VII. Thus, the Supreme Court estal}llished those district

courts hearing Title VII cases may approve»consent decrees that provide broader relief

28



than the district court could independently order. (7-2091) '
| 'An important issue that the court has not addressed is whether a court approving a
consent decree that violates Proposition 209 must find an actual constitutional or statutory
v101at10n before approvmg the decree In Fzreﬁghz‘ers the court dltl not require such a
finding. Some circuit courts however relymg on Mzssourz V. Jenkms have held that a
:ﬁndmg of an actual violation is necessary before a court .approves a decree authorizmg the
parties to disregard state law. However, Jcnkt'ns involved tairation, a function historically
reserved to the states. Similarly, circuit court cases imposing such a require’ment before a
court may approve a consent decree,} have involved proposed agreements that required the
parties to diverge from long-standing laws in are_as n vvhich vstates haye heightened
interests n local control. Such relief intrudes on the sovereignty of local governments by
restricting their authority to managetheir own aﬁ‘an's Yet the piinciples of federalism
underlying those decisions do not apply to Proposition 209. Approving a consent decree
that incorporates preferences that are authorized under federal law‘ creates no» comparable
, intrusion on state sovereignty. Ifanything, Proposition 209's novel attempts to ban
practices authorized by federal law approaches an intrusion on federal authority.
Moreover, the Ninth Circuit Court, whose law governs California employers, has
suggested that courts need not find an actual violatioit- "Q'ZOQZ) : |
In sum, Proposition 209 does not create a greater obstacle to court ordered or
‘approved preferences than does stnct scrutinyi Because of the Supremacy Clause, state
courts bear an equal,obligation to provide ‘fcderally authorizetl remedies, whether those

remedies arise from voluntary decrees or designed by a court. (7-2093)
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Voluntary Afﬁrmaﬁ§§ Action Ulider The Constitution and Title VII

Aﬂirmative action plans instituted by public sect_i)r einployers must satisfy both tile
Constitution and Title VIL. In City of Richmond v. J.A. Croson Co. and Adarand
Constructors, Inc. v. Pena, the Supreme Court established that all st?te and federal
government racial classifications are subject to strict scrutiny. However, when assessing
whether affirmative action i)lans violate Title VIL, the court has adqpted a moire lenient
“manifest imbalance” standard, which does not explicitly require a finding of intentional
discrimination. In United Steelworkers v. Weber, the court signaled its willingness to
permit affirmative action under Title VII to eliminate manifest raéial imbalances in
traditionally segregated job categories. The court concluded that it was "clear that
[interpretive Title VII to bar affirmative action] would bring about an end completely at -
variance with the purpose of the statute.” Although the court resiricteg its inquiry to what
action Title VII forbids, t]:ie Weber maijority suggested that Congress inténded affirmative
action to be an available tool to compens‘até for past discrimination. (7-2693)

In 1987, the court in Johnsoﬁ v. Transportation Agency reaffirmed Weber’s
holding as well as the standard that it set forth. Although the transportation agency was
subject to the Equal Protection Clause, the court addressed only the Title VII issue.
Justice Brennan, writing for the Johnson majority, emphasized that an “employer adopting
a plan need not point to its own prior discriminatory practices nor even to evidence of
arguable violation on its part.”’ (7-2093)

In contrast to Johnson, Wygant v. Jackson Board of Education addressed only thé

equal protection standard for public employer affirmative action. The court held that
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before a public employer implemenfs an aﬂirmativé 5<;tion plaﬁ, thé'employer must have
"convincing evidence" that it has ﬁmﬁﬁnated n the»i)an. A pubﬁc émployer can
independently assess the need to reniedy‘diScﬁmination and a viqlation need not be
adjudicated prior to the implementation of an affirmative action plaii. If non-minority
employees challenge such a program, the district court must determine whether there is a
“strong basis in evidence” that a remedial plan is warranted. Flirther, t]g.e program must be
- narrowly tailored, which requires the government to consider the eﬂicacy of race-neutral
éltematives. (7-2094)

Justice O'Connor concurred in Wygant to emphasize that the court's opinion left
significant latitude for public employers to use affirmative action to remedy past
discrimination. Justice O'Connor noted tlylat neither the Constitution nor Title VI
requires race conscious remedies to “be accompanied by contemporaneous ﬁndingé of
actual discrimination as long as the public actor has a firm basis for believing that remedial
action is required, such asa statistical imbalaﬁce sufficient to support a prima facie case of
discﬁmination.” (7-2094)

| According to the court, "Congress intended voluntary compliance to be the
preferred méans of achieving the objectives of Title VIL.” Moreover, in both Johnson and
‘Wygant, Justice O'Connor stressed, “the Court's and Congress”, consistent emphasis on
the value of voluntary efforts to further the anti-discrimination purposes of Title VI[

Because Congress intended employers to be able to comply voluntarily with Title
VII, Proposition 209 must be preempted when it prevents employers from achieviﬁg

compliance. However, Proposition 209 would be preempted only when employers need
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to use preferences to avoid liability. Employers who ﬁave virtually éxclusively whité or
male workers in traditionally segregated positions can expecf to be sued for using job
criteria that disproportionately impact. a protected' class. In some situations, employérs |
| who arguably violate Title VII mdy avoid lawsuits merely by revising selection criteﬁa that
have thé effect of exclﬁding minorities‘ or women. Additiona]ly, employers may institute
race-conscious measures that fall shott of a preference; such és mmonty notification. In
many instanées, hoWever, an employer’ sv iiétoﬁe_ty asa Adisc'riminatory, may deter under
represented classes from applying, even after the employer chaﬁges its hiring Qriteria._
Thus, a ftemporary preferential policy ﬁay be the most éﬂ‘égti_ve, and indeed an essential
means of complying, with Title VIL. The court recognized this fact in both Paradise and
Local 28, Sheet Metal Workers' International Associaﬁoﬁ v'.‘ EEOC, in which it upheld the
use of a race conscious hmng goal because, m some éasges, aﬂirmatiye action may be
necessary in order to effectively enforce Title VIL Commentafors note that “emi;loyers
faced w1th é potential disparate impact claim'(i_f they could not show business necessity)
would be sure to protect themseives only if they engaged in some form of affirmative ac-
tion; even scrupulously race-neﬁtrai employment practices WOl;ld notbz;tllways be ¢h‘ough. ”
I fact, Justice Blackmun stated in his Webér}concburrence that a prohibition on aﬂirmaﬁve
action would create irreconcilable tension with Title VII's disparatev infgpact fta1‘mwor_k_(ﬁ
2096 | S :
Although the Supreme Court's in;erpiétaﬁons of .Ti‘tié VII and the‘EEOC'
gﬁide]ines’ provided C.ﬁ]ifomia employérs the breathihg room to. consider race when

necessary to remedy their own discrimination. Proposition 209 threatens to eliminate this
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breathing room by exposing employers to lawsuits for violating the state constituﬁon.
These countei‘vai]ing forces take the risk of disparate impact claims 1f an employer's
workforce remains conspicuously devoid of minorities or women. In exposure to “reverse
discrimination” the law claims, when preferences to enact remedy discriminates, placing
some employers on a high tightrope without a net beneath them. Unless Proposition 209
is preempted in these situations, it would create a sharp conflict Betwepn state law and the
Constitution. As Justice O'Connor argued in Wygant, public employers who have a
constitutional duty to take affirmative steps to eliminate the continuing effects of
discrimination, should not be rendered less capable of eradicating discrimination than their
private sector counterparts who have no corresponding duty. Nonetheless, in Coalition
Jor Economic Equity v. Wilson, the Ninth Circuit Court concluded that Title VII does not
preempt Proposition 209. In determining whether ‘state law conflicts with federal policy, a
court must ask whether state law “stands as an obstacle to the accomplishment and
execution of the full purpose and objectives of Congress.” The general preemption clause
governing Title VII states that no “pfovision of this Act shall be construed as invalidatiﬁg
any provision of state law unless such provision is inconsistent with any of the purposes of
this Act.” The district court in Coalition for Economic Equity v. Wilso‘n concluded that
the plaintiffs were likely to prevail on their Title VII preemption claim based primarily on
the EEOC guidelines and, to a lesser extent, on the Supreme Court cases construing Title
VII's purboses. The Ninth Circuit Court rejected the district court's holding, citing Title
VII's provision, that nothing in this sub-chapter shall be interpreted to require any [entity]

...... to grant preferential treatment to any individual or to any group because of race,
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color, religion, sex, or national origin, that language the couﬁ cOnteﬁdéd, settled the
matter definitively. (7-2097) |
Howevor, in reaching its conclusion that Title VI and Proposition 209 are

“entiiely consistent,” the Ninth Clrcmt Court »pa_mel misoopstrued the central question.
The question was not whether Tiﬂe VIL requires a.ﬂirﬁ_iativev action, pecouse Title VII's -
plain language demonstrates that it does not. Rather, the proper inquiry is whether Title
VII requires that employers have discretion to use preferences to compensate for their
past discrimination. The plain language of Title VII does not answer this question. By
raising a specious argument and then easily dismissing it, the Ninth Circuit Court avoided
the only issue genuinely in dispute. This evasion allowed the Ninth Circuit Court to
sidestep the Supreme Court cases construing Title VII's purposes, as well as the EEOC

- guidelines which strongly supﬁoi‘t voluntary affirmative action. Thus, tho court's cursory
preemption analysis failed to grapple‘ wrth the Suprein_e Cou:irt's emphasis on the
importance of voluntary affirmative action efforts to achieve Title VII's purpose.
Pfoposition 209 should not be allowed to lock in the vestiges of past discrimination by
disab]ing‘violators from complying with the Constitution and Title VIL (7-2098) |

COnclusion |
Proposition 209's plain language and Suprelﬁe Court precedent prevent the

initiative ﬁOm constituting a comprehensive ban of all consideration of race and gender in
public sector employment.  First, govemment actors in California may be able to use race
and geoder in certain limited instances, such as busing and notification programs, without

violating Proposition 209. Second, the Supreme Court’s precedents dictate that
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- Proposition 209 cannot be applied constitutionally in certain situations. Proposition 209
does not restrict federal courts from granting preferential relief when authorized to de so
by the Constitution or Title VII. Additiena]ly, state courts hearing federal causes of action
cannot impose limits on necessary federal remedies.

The question most crucial to the survival of affirmative action in California is
whether public emplbyers mrlst Wait- for plaintiﬂ‘s to sue them for vi?lations of Title V]Ib
before implementing race or gendef-based preferences. When a pﬁb]ic employer has a
history of employment discﬁjninafion, the answer should be no becaPse Preposition’209
- cannot be ap_p]ied to obstruct compliance with federal law. Ho“)ivever, Title VII can only
preempt Proposition 209 when affirmative action prograrns comport with Title VII's |
purpose. Thus, 1f affirmative action ‘fer diVersity purposes is not consrstent }wvith Title V]I, ‘
it may legitimately fall w1th1n Proposition 209 prolribiﬁerls:, :Altblyloqgh Prepositioh 209
- may significantly narrew the scope of aﬁfrmati{ie aetioﬂ, it cannot foreclose necessary
relief for violations of federal 1aw-«-(7-209$). :

How Proﬁosition 209 de_als with diyersity and affect it may have on opportunity
for all in the eeonomy is yet to Be seen. Chapter three deels with rhe iqsues of the
economy and the programs in place to help the less adva’nta’geto eornpete. ,The effect that
Proposition 209 hes on education for minorities and women is ana}yzed and concludes

with a prediction on the effects Proposition 209 will have on the Black population.
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CHAP’I‘ER THREE
The Economy, Is Thls Economlc Apartheld" B
Ifthe U S is indeed becommg more global in 1ts approach to busmess B
opportumtles and economics then perhaps 1t's prckmg up the former apartheld pohcies of s
” South Aﬁlca | | o | |
o Theoretica]ly, PropositionZ:OQ‘{ attempts to put everyoneon eqital footing."’ ' :v >
However s1nce most minority businesses are neWer and 'smaller they’re oﬁen unable' ‘to»‘
compete w1th larger compames An example of how a large busmess is able to competef
better is as follows Large company “A” has many pro_]ects for the same type of serv1ce.
Company “A” draws up agreements wrth supphers. to obtam supp]ies in large quantltles,:
~thus reducing its unit cost on Supplies and .consequently ma]dng the ,company more B
' vcompetltrve byit’s shear ab111ty to obtam its supphes at lower cost Most oﬂen prOJects »
by government are awarded to large contractors because they can aﬁ‘ord to oﬁ‘er the
lowest bid. Without speciﬁc designations for using sma]ler ﬁrms such as those addressed
by mmority busmess enterprise (MBE) programs that were the targets of Proposrtlon 209 |
leglslatlon those ﬁrms w1]l fail to win contracts—-let alone compete—-wnh large ,
companies. (10-1) .
“T thmk Proposrtlon 209 is really about contractmg,” says John Hl]], Afﬁrmatlve

Actron Comphance Officer for Los Angeles County “A srgmﬁcant 1mpediment to greater
commumty busmess enter_pnse»(CBE) partlcipation 1s the county's practice of uslng ;
~ agreement vendors,” he said in a report to county superwsors on the utﬂiiation 'status of

CBE’s. "This precludes small busineSSes that tend to be primarily minority and women-



owned from c'ompeting," he adds. ‘(1_-2)

Although Los Angeles has the lérgest number of African Americans in .the state,
Blacks- rank third in population both in Los Angeles and in the state--behind whites aild
Hispanics. In a review of Los Angeles County's contracting efforts, of the $1.4 bﬂlion in
contracts paid in ﬁécﬁl year 1996-97, only 6.3% (or $93 million) went to CBE firms. The

| county's four largest departments; Health services, public social services, public works,
and the sheriff’s department--spent only 3% of their $100 million in contracts with CBE
firms, The county’s official goal is to award 25% of construction commodities and service
contracts to CBE companies. Prior to Proposition 209, »the state had an official goal of
15% specifically for minorities. (1-2)

“The difficulty is that there is less detailed information kept, and it varies by town
and county, what is actually going on with these programs,” says Conrad. "What comes
out is that there have been goals set which are almost never reac]ged, particularly for
minority-owned firms," she adds. |

It's this kind of atmosphere that Craig Jackson, President and CEO of Saunders
Engineering, a 28-year-old Yorba Linda, Ca]ifornia-based company, fears. “We have not
gotten a state job since Proposition 209 was passed. Although we can bid any job we
want, the number of contracts has yirtua]ly dried up,” says Jackson of his $40 million
concern. He’s not sure fqr whiéh the tragedy is greater--a 28-year-old firm or a new one.
“We could not have continued the gronth pattem the company has had without it,
Minority Business Enterprises(MBE) and Disadvantaged Business Eniterprises (DBE)

goals. DBE allowed us to be introduced to clients. It was this vehicle that got us in the
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door in the first place. Now the pendulum has swung the- other way,” states Jackson.

That’s precisely what aﬂirmative action goal programs were designed to create--
opportunity. “So little of business is set-asides,” says Harriet Michel, President of the
National Minority Supplier Development Council in New York. “Set-asides suggest that
there are special dollars put away for blacks, whether they're qualified or not. But that's
not true. They still have to meet the qualifications. The;e’s still comgetition even théugh
it may be targeted to minority suppﬁers,” she explains. (1-2)

Jackson, a 1997 graduate of the Small Business Administraqon's 8(a) program,
says only 45% of his business at any time was 8(a), but the balance was DBE. With the
Supreme Coﬁrt also ’ﬁpholdjng the “Adarand decision,”‘President Clinton and the SBA
have dispenséd with the DBE c‘ateéd@ a move to "niend},’ not eﬁd" affirmative acﬁon
efforts. But that doesn't mean all sﬁaﬂ businesses wﬂl Be able to ’comp‘ete, even firms the
size of Jackson's. (10-2) | ‘ |

“Since thére isno SDBE (Sma]l Disadvantaged Business Entqmn'ses) category,
you're either '8(a)‘ or small business. But the kind of companies I'm competing against are
$500 millioni and above, so what's $40 mi]]ion?’; Jackson says, “We don't have the same
kind of resoﬁrces_. If I'were a larger firm, I could afford to absorb the loss and go on to
something else-éthat's the difference,” explains iackson, whose company now
encompasses general contfa@ting. (1-2) : o

With offices in California, Virginia, Hawaii, and Georgia, mosf of Jacksor;’s '
business is with the federai government on major municipal contracts. State or |

local-sponsored projects make up only a small portion of his contracts. The firm currently
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has a $300,006 subcontract with thg uC sySteni to rehabilitate a building on its San
Bema{dino camp.us.' ‘(1-3) |
Boston says Jackson's éxperience is very cbnsisfeﬁt with that qf other large,

* minority-owned firms doing substantial business with goVernmeﬁt entities. “It's really, the
bigger firms which are generating the most jobvs and the most revenue, SO these are the
firms that have this kind of dependency, particularly on the public sector, because the
pfivaté sector continues to lock them out. It's also going to be more concentrated in
particular areas, construction firms are going to be hit particularly hard,” notes Boston.

In November, voters in Houston took the first step in heeding Boston's caﬂ to
action by voting 54% to 46% to let affirmative action practices remain by voting down
Proposition “A”, says Congresswoman Sheila Jackson-Lee (D-Texas): “It gave us a
chance to explain what affirmative ac;tion actually meant.” (1-2)

Jackson-Lee says the key in Houston was the wording of the actual ballot measure.
Rather than being asked whether they,wanted to ban “prefere;ntial treatﬁaent,” as was the
case in California, Houston voters were asked specifically if they Wished to ban affirmative
action in city contracting and hiring. “We worked very hard on the wording to minimize
confusion,” she says. “It was clear that this measure would end affirmative action, and we
were not going to stand for that in Houston.”

Indeed, Houston has gone against the tide of anti-affirmative action rhetoric in
recent years. Mayor Bob Lanier signed an executive order in 1995 that increased the city's
affirmative action goals dramatically. Yet, one of the concerns was thg apparent lack of a

national effort or movement to stem the tide against affirmative action measures. “My
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impression is i:haf the organizational activity is not happening in the black community,”
says Conrad. (14-1)

| Beyond Caﬁfornia, if affirmative action is eliminated, it would likely have multiple
effects on public employment, suggests Conrad. “We know from studies on a national -
level that for black women in particular, public employment has been a forum for upward
mobility. If you look at the share of management and professional workers among black
women who are employed in the public arena, it's very hlgh ” “We dop’t really know how
many black businesses are dependent upon local government contracté and how many
have obtained them as a direct result of affirmative action,” says Swinton. “But if (federal
legislation passes) it is a significant share, then wefre. going to see a significant impact.”
(1-3)

One of the early and unexpecfed consequences of Propositiqn 209 has been its
impact on institutions of higher leéming in California. While the effects on employment
and contracting remain to be Seen, it' doesn’t appear well for the future.
| The Future: A Dream Deferred

For nearly as long as he could remember, it had been Eric Burton’s dream to
attend law school at UC-Berkeley. And until recently, he had been at pace to do just that.
With an LSAT score of 160 out of a possible 180, Bu:rtoﬁ was accepted to Berkeley's
Boalt Law School last March. It seemed as if years of hard work and preparation were
about to pay off. That’s when the controversy surrounding Proposition 209 fell squarely
in Burton’s path. ‘“That was the school I wanted to get into for such a long time,” says the

native of Oxnard, California. “It was my top choice and my dream school. I went to

40



undergraduate school at Stanford and with the éxpénse of that, I n_of only wanted to goto
a state school because I thought it x;vould be less e@m@e, .b_ut alsp because I thought
Berkeley was a great school.” (1-1)

But Burton’s timing was seriously oﬁ‘. In a foretelling of Proppsition 209, the
California Board of Regents had recently passed Resolution SP-1, which ended affirmative
action in admissions in the UC system. Prqposition 209 reinforces thEe affirmative action
ban on the entire UC system as well as other educational outlets such as community
colleges. “What SP-1 does, is say that you can no longer use race as criteria,” says i
Conrad. “You still have this two fold admissions process, one part based’on numerical
criteria and the dther based on broader criteria, but race can no longer be a part of that
equation. The question is, what will the implications be? (1-3)

The answer was not long in coming. Burton turned out to bp one of just 18,
African American students accepted to Berkeley's Law School in 1997. This was down
from 77 blacks accepted in 1996. Burton says his decision was further complicated‘ after
visiting the campus during “admit day,” when all the potential fegistrants are invitéd to
tour the campus. I was the only black there and had really strange yibes. There were .
signs and placards saying, “Welcome to Jim Crow Law School” an& pinata looking ]ike
Pete Wilson. Burton said, “most of the students and faculty he spoke with were
supportive and concerned about the impact Proposition 209 would have on diversity at
Boalt.” The dean said, “he was also éoncemed about the numbers but, was quick to add
that in this era of conservatism they had to comply with the regents decision énd

Proposition 209.” (1-3)

41



| Burton, who had also been accepted to UCLA? Stanl‘or(_l, Georgetown, The
vUniversity of Pennsylvania and New York Univetsity; says he “agonized over the decision
for a couple of months.” There exists a lot of pressure and stress anyway, the first |
semester of law school is difficult enough and then to have all this media attention. 1 just
don’t think it would have been good for me and I wasn tvup to the fight. Ultlmately,
Burton registered at UCLA where he’s studying public interest la}w und policy. (1-3)

Just how many African American students will ultimately be affected by |
Proposition 209 1n California is difficult to determine. While it’s appa(rent, the number of
blacks being accepted to Berkeley has vdecli’ned dramatically. Blacks find this difficult to
grasp and thus state, “We don't think California is a ﬁiendly environment anymore, so vye v
may have to relocate,”(1-3). The table on page 53 reflects the Black and Latino student |
drop. |

Twisting Back The Clock

California employs 191,425 state workers. Whites account for 110,066 (or 57 5%
of the total) and African Americans represent 22,625 (ot 11. 5%). For the moment,
employment 'policies and practices have not been im;)actedv by the anti—aﬂirmutiye action |
movement. Based“on 1990 U.S. Census data, African Amen'oans age 25 and over
represented 5.7% of the state labor force and 11 % of UC’s lwor'lifoxo_e. (1-3)

The UC system is one of the largest employers‘ in 'the state. Its nine campuses and
other s1tes account for 72, 637 staff employees and 14 700 academic employees of which
6,900 are faculty ‘Carmen Estrada, Director of Equal Opportumty and Employee Support

, PrOgrams for the UC Office of the President, cites the yearly payroll at $3 billion. The
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1997-98 annual budget is $8.7 billion, of which $2.1 billion are state funds. (‘1-3)
Employment of African Americans, aé a whole, decreased slighﬂy by 0.5%
statewide. Each campus sets afﬁrmative action goals based on ‘qua]iﬁed.persons,in the

labor force and not on the general population at large. Among the 319 UC senior
'managers earning over $100,000, 14% are minority. Blacks represent 5%, Asiaiis ’
represent 4.4% and Hispanics represent 4.7%. Estrada says this tat;ﬂy does not iﬁclude
other job categories with similar salary scales, such as faculty, deans, physicians, and
coaches. (1-3) |
La Rhonda Loeb, Manager of Recruitment and Employeé Rel?tions for L.A. Carc
Health Plan, agrees with Estrada. “Diversity is the only approach for good business. It
means recogn‘izingv and understanding that differences among people exist, and it's all
right,” she says. “By creating an environment of acceptance, company employees can
work toward a common goal.” Loeb, Whosé concern is a nonprofit overseer of managed
care health plans to Medi-Cal beneficiaries, says the organizatioh is “dynamically diverse.”
She estimates African Americans and other ethnic minoﬁties represent 40% of top
managerial pdsitions. “Wé have a way to go, but our goal is to mirror the population that
we serve from top to bottom.” (1-3) |
in the long run, Loeb predicts Proposition 209 will affect the (;iversity of the
: workforce» and hoW people apply for jobs. Other potential problems that could arise are a
reduction in workplace productivity, léw morale, iﬁcreased discrimination, and poor
decision-making by supervisors and managers. (1-4)

Prior to entering the private sector in 1996, Loeb worked as a civilian employee
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for the federal government for 12 years. She recalls getting her ﬁrst job in 1984 as a result |
of affirmative action. The U.S. Navy recruited top honor students at Lincoln High Sch001‘ |
in San Diego;t:‘or a special' summer work program. ‘“By eliminating affirmative action,”
she says, “it only sends a negative message that we're turning back the clock.” (1-3)

Modest Income Gains

Brimmer, President of Brimmer & Co., an economic analysis firm in Washington, -
D.C. predicts black income to top $450 billion in '98. The growth rate for the Americah
economy will slow notlceably through the year ahead, and the memployment rate will
remain level. “When we look at 1998, the growth rate of the economy will moderate
somewhat,” says Brimmer, a former member of the Federal Reserve Bgard. “It will
converge more toward its long-run potential grpwth rate, which I estirdaate will be between
2% and 2.75%. 1 don't see any nﬁjor shocks on the horizon and anyt]nng to disturb the
~ forecast. So the real economy is likely to expand moderately, inflation to remain subdued
and employment to increase.” (1-3) | | |

The housing sector was a significant source of strength for the economy in 1996.
The quickened pace of activity was supported by lewer mortgatge interest rates and again
last year in disposable income. Despite somewhat higher rnortgage rates in‘ 1998, the level
of housing starts will most likely eontitme to rise.” The slight easirrg of rates in 1996 gave
a boost to heusing starts last year. Brimmer forecasts that mortgage rate on new homes
may rise this year from 7.79% to 8.01 %. (1-3)

He also projected that the 1997 black labor force would expand to 15.6 million, or

11 % of the total workforce. Black employment would rise to 14.1 million, or 10.9% of
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the total 130 million employed. Black 'unenapioymént, he predicted, would average 9.3%,
or 1.’4 million, vs. 4.4% for whites and 5.1 % for the total civilian labor force. The
economist ddes note some disturbing trends that will impact Afican American status in
the years ahead. In the short run, he predicts no major changes in the labor force. The
continued expansion of the U.S. economy in 1998 will enable blacks to make further
moderate gains in their economic pdsition; But, he cautions, blacks haye shared less in the
economic expansion of the countfy than other races because of the growing segment of
incarcerated blacks. “That has a substantial impact on the potential labor supply.
Increasingly, blacks whom you expect to show up in the labor force don't get there,” notes
Brimmer. ‘“That results in a loss of jobs and income, which is going to be a very big areca
of conflict and cost to society. ”?(1-3) |

As ofher ethnic populations grow, Brimmer predicts that blacks may end up on the
short end. “We see whites losing shares, but the‘ gains are being enjoyed primarily by
Asians and to a lesser extent Hispanics, warn Brimmer. Down the road, as competition
increases, it will not be Blacks versus Whites, its going to be Blacks versus everybody
else, unless conditions change dramatically we risk dropping out at the bottom.” This is
further demonstrated by the depiction on table, “Money Income by Race”, on page 52.
(1-3) |

Conclusion

Today, after a generation of progress, Americans’ commitment to equal

opportunity, nbt only for African Americans, but for other minority groups, and for

women are at a crossroads. A well financed, politically powerful movement dedicated to
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ending affirmative action has made significant gains. Although its leaders claim they
support equal opportunity, they have, in fact, launched an, all ;ut ?ttack on one of the
fairest, most effective tools for ending discrimination. Their attack is based on two
demonstrably false premises: that affirmative action is no longer needed, and that it is in all
its forms unfair.

Affirmative action opponents say that it’s no longer needed beqause discrimination
is a thing of the past. But while it is true that much progress has been made since the
enactment of the Civil Rights Act of 1964 and other civil rights legislation, it is also true
that these laws have not been self executing, nor did they change centuries‘of
discriminatory habits, customs and attitudes. As a result many avenues of opportunity
have remained narrow and constricted, available only to the relatively few. The evidence
clearly proves that the playing field isn’t level yet:

1. A majority of white Americans still believe that African and Latino Americans,

are less intelligent, working less, and are less patriotic than whites.

2. Government public education spending is clearly linked to race. Schools
serving mostly minority, inner city children receive about one-half the money
per student that schools in surrounding white suburbs receive.

3. In 1990, the average black male worker earned $731 for every $1000 earned by

a white male worker. Latino men earnéd $810 for every $i,000 earned by
similarly educated white men.
4. Although white males make up only 43% of the workforce, they occupy 97%

of the top executive positions at America’s 1,500 largest corporations.
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The largest group of Ameﬁcans to benefit from Aiﬁrmative action thus far is
women. Before 1964, women “Nere‘excluded‘ from many higher paying occupaitions and
professions based on sterebtype, custom and law. There are no women’s police officers,
truck drivers, or piloté, and women’s lawyers and doctors were rare. But despite'
progress, many barriers to full equality remain: |

1. Men are still 99% of all auto mechanics and carpenters; 98% of all ﬁreﬁghté’rs;

97% of all pilots, and 95% of all welders. |
2. Overall, Ameﬁcat_l women earn only 72% of What men make for comparable_
work.
| 3. Women hold only 3-5% of senior positions in the private sector.

Opponents claim affirmative action forces employers to “give preference” to less
qualified minorities. Equating affirmative aétion vﬁthquotas, they argue that éolor-blind
laws are fairer than those that take race into account. But affirmative éction is not a quota
system or a form of reverse discrimiﬁatidn. " Nor vdvoves it give preferential treatment to
unqualified minorities and women. | |

Quotas have aiways been used as a metﬁéd Qf exclusion, not inclusion. Before the
C1v1l Rights Act, quotas were used to keép out qualified members of unpopular rao'iallor |

religious groups. That is why they are intensély. disliked by the public and have been |
strongly disfavored byb the Supreme Court.

Goals and time tables found in affirmative action plans are not the saﬁie thing as
- quotas. They are a nondiscriininatory way of making sure that those who were previously

excluded are finally brought into the workplace, and a way of measuring whether
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discrimination is being reduced. Without them, empleyers with a history of discriminatory
practices would continue “business as usual.” With them, employere must make efforts to
recruit and hire qualified women and/or minorities for vacant positione from which they
were previously excluded. This is the opposite of discrimination.

Employers and universities have Valways engaged in forms of “prefefeﬁtial
treatment.” Tt was only when race and gender became a factor in the effort to end
discrimination that preferences became a problem. Yet there are many examples of long
accepted preferential treatment. University preference of Veterans oYer non-veterans, or
children of alumni over other youths is one example; employers hiring the sens and
daughters of their economic and social equals-is.e_enother.

Requiring that qualified minorities and women be actively recruited and, whenever
appropriate, hired. That is the only way previously excluded minorities and women can
gain a toehold in c‘ompanies, occupatione, and schools that were previously reserved for
white men. It’s fairness itself.

Although anti-civil rights advocates complain of “reverse discrimination,” in fact
only 1.7% of all race-based charges filed with the equal Employment Opportunity
Commission have been filed by white males. This is because the Supireme Court has
already ruled that the interests of white incumbents must be protected. When a company
with a history of past discrimination passes over a white man and hires a qualified minority
or women instead, that isn’t “reverse discrimination.”

The most dishonest claim made by aiﬁrmative action’s opponents is that since the

U.S. should be a color blind society, civil rights remedies that take race into account are
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perpetuating discrimination. Reaching a color biin'd society requires being conscious
about color. There is, unfortunately, abundant proof that the U.S. is not yet a color blind
society. Attitudinal studies show that stereotypes are pervasive. In one, 53% of the white
surveyed respondents judged Blacks less intelligent than Whites, and 62% though Blacks
were “less hard working.” These sometimes, unconscious stereotypes have an impact on
Black opportunities in the real world. Studies vshow that negative stereotypes about
women persist as well. They are still believed to have less leadership ability than men.

The law of affirmative action has been evolving since the Cwﬂ Rights Act was
passed in 1964. Affirmative action plans are sometimes court imposed and other times
they are adopted on a voluntary basis. To be legal, these plans should:

. Be flexible, preferably using amendable goals and timetables to incréase

minority and female participation, rather than rigid numerical quotas.

. Generally not interfere with the legitimate seniority expectations of current
employees.

. Be temporary, lasting no longer than necessary to remedy the
discrimination.

Some American businesses have had affirmative action programs imposed upon
them by courts, but many more have adopted them voluntarily for two main reasons.
First, white males make up a minority of the American workforce, so firms that favor
white men wﬂl find themselves fishing in a shirking pool of potential employees. Second,
a diverse workforce creates a competitive corporate edge with consumers of different

races and backgrounds. It isn’t surprising that among the many organizations that
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opposed the 1996 public referendum to end ‘aﬁirmative action in California were the
California Business Roundtables, the San Franciscq Chamber of Commerce .and the Los
Angeles Business Alliance. |

In 1964, the year the Civil Rights Act was passed, only 4% of African Americans
25 years or older had completed four years of college, compared to 10% of whites in the
same age group. By 1993, the figure for blacks had gone up to 12%. This is because
during that 29-year period, the university community had taken affirmative steps to recruit
and admit more minorities. 2

Although affirmative action m education came uﬁder early legal attétck, its
constitutionality was upheld by the Supreme Court in 1974 in the case of University of
California v. Bakke. In Bakke, thé court ruled tha‘tv while, “racial ang ethnic distinctions |
of any sort are inherently suspect,” a ﬁniversity could take race expﬁcitly into account
under approgriate circumstances. |

Anti-;:ivil rights pundits argue against affirmative action on the grounds that it
“stigmatizes” African Americans and cher minority student who are aséumed to be
incompetent because they were admitted based on color, not on meﬁrt. This argument is
absurd and distoﬁs the way affirmative action works. |

Harvard College, an affirmative action pioneer’,’whose policy habs been emulated
throughout the country works this wéy: after admitﬁng the most qualified applicants, the
admissions committee looks at that large middle gréup of applicants who are admissible
and believed to be capable of doing good work. Tn evaluating each applicant, race may tip

the balance in his or her favor, just as ‘coming from a particular geographic region might.
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Race can be a plus, but. only if the abpiicant possésses the quaﬁﬁcationsvfdr admission.
Although the ,p‘verce‘ntage. of Aﬁican_-Amérig’:an college graquatés ﬁés increased

from 4% to 12% since 19.64, the pefcentage of ‘:‘white college gréduates has gone from
10% to 23%; This persistént gap tells us that aﬂifmative action in higher education is still
needed. See UC chart on page 53. N

- Utltimately, we have a long way to go bbefo,re we see a cqmpletq colorb]ind soc1ety N
In érder to achieve thié goal, the Nation as a whole will have to see the need and the -
importance to freat all races eq,ually. If;)ve fail in th1s eﬂ‘ort? the Natiop will be the grééter
looser and it will go the way that other Nationé have gone who havé not coﬁsidered the
need to provide equal oppértﬁnity for all with the same meﬁts. A good example of this is
what happeﬁed in South Africa. The uﬁraising which took placé was the only way left for
- the Black Africans in that ﬁountfy to bc; noticed and given an opportungity. Is this what we

~ want to happen in this Nation?
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Money Income by Race (in billions of dollars)

' 1995 1996
Category Amount % of Total Amount % of Total
All households $4,477.8 100.00 $4,760.3 100.00
White. 3,949.1 _ 88.21 ‘ 4,167.4 87.54
Black ' 351.9 : 7.86 393.1 8.26
Other races 176.0 3.93 _ 199.8 4.20
1997 1998
Category - Amount % of Total ~ Amount % of Total
All households $5,030.7 100.00 $5,2722 - 100.00
White 4,381.7 87.10 572.6 86.73
Black B 25.1 8.45 454.4 8.62
Other races 223.9 4.45 245.2 4.65

Calculations by Brimmer & Co. Inc. Data for 1995 from the U.S. Census Bureau.
Estimates for 1996 through 1998 by Brimmer & Co.
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UC's Dlsturbmg Drop m Black Graduate Students

Using actual em‘ollment ﬁgures from 1994 the Ul]IVCl’SIty of Cahforma s oﬂice ofthe
- President ran a simulation on. how many graduate students would have entered in 1994
usmg the mandate of proposmon 209 . o

Actual" o

SR Enrollment  Simulated o
' Category , - Fall 1994  Enrollment Change
:Aﬁ‘lcanAmencan 309 178 . -131
- American Indlan - 89 51 -39
Asian 2289 . 2740 451
_Chicano/Latino 1,146 999 -14
Filipino S 261 27 R §
White/other 3,876 3,991 115
TOTAL 7,970 . .8,229 ‘

% of Total Simulated %
oy R Freshman - of Freshman
Category Changein %  Enrollment = Enrollment
African American -42.4 3.9 2.2
American Indian -43.3 1.1 - 0.6

 Asian 19.7 287 33.3
Chicano/Latino -12.9 144 121
Filipino 4.0 3.3 3.3
White/Other 48.6 485

Sou:rce Umvermty of Cahforma Oﬂice of the Pre51de11t

30._‘
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