California State University, San Bernardino

CSUSB ScholarWorks

Theses Digitization Project John M. Pfau Library

2000

Perspectives on Executive power: Legislative vs. Presidential War
Powers in the United States

Cynthia A. Linton

Follow this and additional works at: https://scholarworks.lib.csusb.edu/etd-project

6‘ Part of the Political Science Commons

Recommended Citation

Linton, Cynthia A., "Perspectives on Executive power: Legislative vs. Presidential War Powers in the United
States" (2000). Theses Digitization Project. 1763.

https://scholarworks.lib.csusb.edu/etd-project/1763

This Thesis is brought to you for free and open access by the John M. Pfau Library at CSUSB ScholarWorks. It has
been accepted for inclusion in Theses Digitization Project by an authorized administrator of CSUSB ScholarWorks.
For more information, please contact scholarworks@csusb.edu.


https://scholarworks.lib.csusb.edu/
https://scholarworks.lib.csusb.edu/etd-project
https://scholarworks.lib.csusb.edu/library
https://scholarworks.lib.csusb.edu/etd-project?utm_source=scholarworks.lib.csusb.edu%2Fetd-project%2F1763&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/386?utm_source=scholarworks.lib.csusb.edu%2Fetd-project%2F1763&utm_medium=PDF&utm_campaign=PDFCoverPages
https://scholarworks.lib.csusb.edu/etd-project/1763?utm_source=scholarworks.lib.csusb.edu%2Fetd-project%2F1763&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:scholarworks@csusb.edu

I

PERSPECTIVES ON EXECUTIVE POWER:
Legisiative VS;,Présidehtial_War Powers‘

in-tﬁerﬁited'States

A Prbject
Pfesentéd’to the Social Science MA
.>Facu1ty.of
Célifornia Staté University;‘

San Bernardino

In Partial Fulfillment of the Requirements for the Degree
. Master of Arts
S in

Social Sciences

, _byv
CYnthia A. Linton

" June 2000



PERSPECTIVES ON EXECUTIVE POWER-;T
Leglslatlve vs Pre81dent1al War Powers fif‘

1n the Unlted States,;'

1‘Presented to.the
| Faculty Of |
* »ca1if¢rnla.state Unlvefsity'

. Sah Bernardino

by
7 CYhthié,A$;Lint°n : 

Jﬁne~2000




”'uo:lU?q“;-V etqqu‘&aoooz @,,



The.U.S. Cbng
presidenc? of. Geor
govérnment should
is grahtedithe pow
vested‘with powers
those of;the legis
allowed the execut
that appear‘to som
react with legisla
power. |

The‘confiicté
the’reéﬁltvof an a
framers.df the Con

Without presuming

issue, this thesis
executive power an
wars” that were co

approval.

'ABSTRACT

réss and executive have battled sinée the
ge Wéshington over which brénch of
initiate;military actionsf‘While Congress
er to declare war, the executive is.

that are'ﬁqt aé'exhaustively listed as
lative and the judiciary. This hés_

ive to assume presidential prérogatives

é tO'be’uhlimited, causing‘Congress to

tion designed to counter presidential

between Congress and thé executive are
mbiguity in execuﬁive power that the
stitution found impdssibie‘to resolve.
to draw2definitiVe COnclusiéns on the |
»will>eXamine<the.confliCting notiOnsIQf
thbw‘theY'apply to véfious spresidential

nducted without prior congressional

iii



ACKNOWLEDGEMENTS

I wish to thank the following faculty from the courses
I took for my Social Science M.A. Program. I not only
benefited from the knowledge that I gained from them, but
also received personal enjoyment and inspiration.

Professor

Dr. Robert Blackey'
Dr. Edward Erler
Dr. Randi Miller
Dr. Jim Mulvihill
Dr. Michael Persell
Dr. Thomas Pierce
Dr. Keﬁt Schofield
Dr. Mayo Torufio

Dr. Joseph Turpin
Dr. Scot Zentner

Additional appreciation is given

Department

History

Political Science

Sociology / SSci
Geography
History

Economics

'History

Economics

Education

Political Science

Class taken

501: Britain 1688-1901

510: Thucydides

600: Proseminar (Social Sci.)
600: Proseminar

600: Proseminar

600: Proseminar

556: US Féreign Relations

590: éolificai Economy of Cuba
610: Research Methods in Ed.
610: Proseminar

to the following

members of my thesis committee and to the Social Science
M.A. Program Coordinator for their invaluable support and

advice:
Professor

Dr. Brian Janiskee
Dr. Randi Miller
Dr. Kent. Schofield
Dr. Scot Zentner

Department

Political Science
Sociology / Soc. Sci.
History

Political Science

iv

Thesis Committee

M.A. Program Coordinator

Thesis Committee

Faculty Advisor & Thesis
Committee Chair



' DEDICATION

I dedicate this:thésis‘to my family,‘whovhave provided
me inexhaustible éncouragement and support. Though deceased
since 1987, my mother, Ida Mae Bailafd»#inton, léid‘the
‘foundation for my education, along with my father, J.C.
Linton. I aiso’thank my‘wonderful sisters,’Romona'Lea
Lintbn'and Janet Linton—Blackbﬁfn, for}their COntiﬁued:

guidance and love.



TABLE OF CONTENTS

B S X 111
ACKNOWLEDGEMEN TS it ittt ittt ettt eenneemneeneesesesisna, iv
CHAPTER I Thesis OV LV LEBW 4t e v e v eio vie oo o o'e oo oo oo s aeesnsennnes 1

CHAPTER II: Perspeétives on the Constitutioh and Original
S Intent ... e 9

CHAPTER III: Theories of the Nature of Executive Power

The first constitutional challenge .................... 16

In defense Of QeMOCTACY v v v it i it i i it it e et et et oo 21

Situational analys1s of- pre51dent1al prerogatlve ...... 25
CHAPTER IV: '
- Loss of Congre381onal Power in Foreign Affairs ........ 33
The War Powers Act of 1973 ... ..., 39
Congressional Limitations .......... ;.................,44
CHAPTER V:

The Limits of Presidential Prerogatlve ............... .47

The Effects of the Cold War and Post-Cold War Era ..... 51
CHAPTER VI: Concluding Remarks .................... eee....56
APPENDIX A: The War Clause of the U.S. Constitution ....... 59
APPENDIX B: Powers vested in the EXecutive ................60
APPENDIX C: Selections from the War Powers Act ............ 61
ENDNOTES  vvvvvenvnnnn.. e F ee... 62
REFERENCES CITED v tots v ttete e tetet e e e eeee e, 70



Chapter I:
Thesis Overview

‘A“definitive theofy ¢fve£eeu£iVe>power on whichvboth

vCOngresstand the'executiveeconcﬁf"has-pfoveh’elﬁsiVe.»While
“_the Constitﬁtionrattempts to‘deliheate the separation ef

. powers between.thev1egislative[.jedieiai ehd execﬁtiﬁe
‘branchee of'gQVernment, aebatee oﬁer’ofigiﬁél intenﬁ (i.é.}
what the fremers of tﬁe_Constitution intended) and
presidential,pferogetivev(i.e,, presidential pdwer.beyend
that which is clearly granted by the_Constitﬁtion) began
before~the Cohstitution wae rétified and conﬁinues to this
vday; |

Many_scholafs haveeneted the ambigﬁityvofvexecutive

power and the problems.that ha&e developed from iti‘This
‘ ambigﬁity hae resulted 'in incessant conflicts betWeen
Congress and the exeCutive, especially'on issues relatedltb
war powers. Congress profeeses‘tb prqmote:a Striet
adherénde to‘the‘Censtitutioﬁ‘because‘it grants it the
- power te declare war —'thngh Congress has often used the
ambiguity ofvexecutive powerbtovshield,itself from

criticism. Presidents focus on the notion of prerogative,"



which they th‘use to assUme‘poWéfé béyondvthose strictly
gréntedbto thebéxécutive’by thefConstitution.

}To compliééte matters,.there are other reasons why
poiitical battles héve waged since the presidency of Georgé
‘Washington between Congress and the eXecutiVe bver thé,
_écope of their fespective’war powers. Though the‘
Constitution cléarly states’that CéngreSs has the power to
déclare war, and the executive the charge fo make (i.e.,
“conduct”) war,‘1 there are schbiars’who cite problems of
diction_and consider the wording of’the Constiﬁution too
equivocal. However, Jamés Madisdﬁ (theichief drafter of the
Constitution) did not seem to intend‘any such ambiguity
when he stated that “Those who conduct;war cénnot in the
nature of things;.be propérﬂor safe 5udges, whether a war

ought to be commenced, continued, or concluded.” 2

In the context of delineating Constitutional war
powers, we will discuss how the issues of executive power,
diction, necessity and pragmatism’have affected how the
principles embodied in the Constitution are applied, and
how the application of the principles can change dver‘time

and be influenced by specific time periods.



| In addltlon‘to focu331ng on war powers,:we will‘
dlscuss the related issue of conoress1onal‘1nflnence on
forergn:affalrs,jand what some scholars.conslderman
I1ncrea51ng 1mbalance of power 1n favor of the executlve_ov
that has dlmlnlshed 81gn1f1cantly the ablllty of Congress
‘to gulde forelgn;pollcy. |

As we evaluate actlons of Congress and the executlve,;w"

,we w1ll employ approaches 1ntended to be objectlve?‘yet‘
crltlcal Orlglnal 1ntent of the Constltutlon must be
'°jconSidered as well aS‘the many and complexvv1ews of
vekecutlve power ‘However, what we may flnd most
1llum1nat1ng in jndglng pre51dent1al actlons related to war
bpowers is c1rcumstance ThlS should not be surprlslng lf
'oﬁé cons1dersrthe work of Thncydldes; the Greek cons1dered
‘the father of polltlcal reallsm HlS hlstorles of the
Peloppone31an Wars. demonstrate’how ‘wars both requlre -
‘dlfferent faandjoften drastlc - measnres from=leaders,l':
whilevbringing to;the forelman’s'natnralbinstincthtofesohew“"

justice in times_of‘neoeSSity, 3 This_willvbeidiscussedl"

V
P

1ater in relatlon to the actlons — Wthh some scholars"v
cons1der unconstltutlonal — of Pre81dent Abraham Llncoln

during the‘Clvll'War,.h



:ﬂfaCongress, 1t does not attempt to draw_flrm conclus1o%s

-ﬂfVour dlscuss1on moref llumlnatlng 1f we . evaluate f*

w*ffpre81dent1al actlons‘by asklng the follow1ng questlons

’\;_f}. What are the constltutlonal ggldellneSO Whlle*we hf::ﬂ”

”~lﬁshould be prepared to entertaln a. flexibnv‘“

“7ff:1nterpretatlon of the Constltutlon in some

'ylnstances,bwe should also be aware of 1ts”set

ffpr1n01ples before evaluatlng pres1dent1al

V”[pactlons

'-ﬁ.- What actlons were taken° There is‘an Obvious]f

":;dlff?rencezb tweh,pa'pres1dent sendlng troops PERER

peace keeplng mlss1ons — even_lnto PR

'5ffaareas tha:ﬂmay have actlve mllltary actlon “n thanV*l*gw;

'oﬁbaa pre51dent u51ng troops to attack another‘73'>m'"
‘ha‘7¢ountry w;thout proVooatlon or*congress;onalf‘inff'ﬁ




o‘What were the'0verallland,particular circumstances,

in which the actions were taken?: We will discuss

: later in great detailfthe impoftance of
.”situation” in the evaluation of‘presidential
actions aﬁdvunderstand how'measures taken by

' Lincoln aufihg an insurrection were different
erm:édlk's actionsiih the Mexican WarIOr:Lyndon ‘

Johnson’s.during,thelvietnam‘War.

* What were the Qutccmes?: This is_a\queétioh‘baéed on
both the Currentlyvpopulér ﬁétion'of ”eduality of‘
résult’f4 - and on Méchiavelli's-wéii—known “ends
justifyingjthe meané;”,Should we.judge;presiden£s 

whose actions werelleés‘SQCCeséful mOre harshly
‘than those who triumphed? Do we allow more
extreme action for those thétisucceed than for

those that fail, even under the-same conditions?

e How might}the_aétiOns;bévinterpreted‘by’the Sﬁpréme
‘COurt?: ﬁiétory Shéwsvthatvthe Supremeacburt haé
never Upheld a brééidential claim'ofiWar‘pOWer
againsﬁ tﬁéﬁ Qf Congress and that only one lower
5

court ever decided‘against Congress The Court _f

often considers original intent — which seems to



favorva strict-interpretatidn of the Constitution

and limited executive war power — and has used

The Federalist Papers in its adjudications.

? What‘is the character of the president‘in question?i
Is ﬁhere conéensus that the president‘tfuly acted»
in the interests of the common good,.or is he
abusing executive prerogative for individual,
selfish motives? The former might be best
exemplified by Jefférson taking actions beyond
powers vested in the executive to complete the
Louisiana Purchase, ® and the latter
exemplified by Nixon'’s actions during the

Watergate investigations. 7

« What are the prevailing concepts of executive power

in relation to the limits of the president?: This

is a highly theofetical question that seems
rarely voiced in congressional debate, yet it
lies at the crux of the matter. Congress
favors a strict, literal interpretation of the
Constitution, so its arguments for reasserting

its power to declare war and to be involved more



in foreign affairsbcan seemvsuperficial. Congress
does not sufficiently arguevits points by
discussing the.hotions_eflexecutive peWer,
original,intent,vhow perceptions'of it change
over the years — or in different situations — nor
whysmaay‘constitutional scholars‘confidently make
the case for presidential prerogative.

e How did the Cold War_affect the need for

presidential prerogative and how does the post-

Cold War era necessitate the need for a different

approach to foreign affairs?

Using the above measures, this thesis will begin by
reviewing the manaates of the Constitution and what is
considered *original intent.” Next, we will review key
theories of executive power before examining several cases
of extraordinary — and sometimes clearly unconstitutionai -~
presidential military actions. This will lead us to a
description of the 1973 War Powers Act, an attempt by
Congress to reassert its own‘constitutibnal prerogatives
and wield morerpower in foreign affairs, especially when‘

U.S. troops are deployed abroad,-



Though thls the31s promises no deflnltive ahswers on
:how to resolve contested use of pre51dent1al prerogatlve;‘
:1t w1ll>prov1de ah overVLeW of‘the 1ssues that should be
foohs1dered before evaluatlng pre31dentLel‘actlons;tend’

‘}conclude Wlth a dlscuss1on on the llmltS of pre51dent1al

 prerogative.




' ""‘lf‘Chapter II:




,governmental powers should be separated and balanced to
guarantee individual rlghts and freedom Madlson belleved

‘that constitutionalvliberties“COuld.be preserved only by

'reserving the power:of'war to Congress. InfThexFederalist
‘47 he stated that ”The accumulations of - all powers, |
dleglslatlve, executlve, andvjud1c1ary, in the same handS'
... May justly he pronounced‘the very’definitionlof‘

tyranny.” ?

 In addition to Montesquieu, the Founding Fathers drew

from the Writings of Polybius, a Greek’historianvwhobhadh

- lived ianOme;‘He had Studiedbthathempire's system of-

government and_wrote“a forty—volume’UniVersal»HistOry,to
show how and why all the civilized countries ofuthe world -
;had fallen under'the dominion. of Rome.-He_— like Aristotle,
7before h1m and Montesquleu much later‘— concluded that the
most successful form of government was one that prov1ded

: for a separation of powers. 10

ThOmas'JefferSOn‘waS‘also‘a'defender‘of a government
thatcgranted Conoress the power to declare war.'While
.Secretaryeof State;'hevmade the following statement:

- , nﬁbon the whole, it restSiWith CondreSSVto
decide between war, tribute, and ransom, as the

means of re-establishing our Mediterranean
commerce. If war, they will consider how far our

10



‘resources shall be called forth, and how far they
will enable the Executive to engage, in the forms
-of the constltutlon, the ‘cooperation of other
Powers. * o : :

Even Alexander Hamilton — known for his'support of a
strong executive branch’tO'achieVe "executivecenergY” and
avoid ”leglslatlve usurptlon” of pre51dent1al prerogatlve -

dlfferentlated between the power of a pre81dent ‘and that of

a monarch; In The Federaliet‘69,‘Hamilton‘stated that\
”Therevis no COmpariSOh,between the intended power,ofhthe
President and the actuar_power of‘the British sovereign.” 1z
,Agreeing-with'Hamilton,‘in_l999vTexas Congressman‘Rou
Paul expressed his concern ahout'the increaseoof_ -
,”presidential wars” in the 20th century by notlng that
“While klngs may have the rlght to promulgate laws S1mply
be decreelclt is Rule of Law Wthh is klng in our form of

13‘ Another.congressman;,Jack Metcalf, concurs,

government;”
~stating that'”CongreSSchasuceded to‘the executive.Brahch,

its.fundamental.cOnstitutionalvduty,”.andhthat ih,decisions
to declare war, ”the'framers'expected.national policy to be

the result of Opeh and full debate.”

11



Though both Hami;ton and Madison wefe considered the
two who best understood the importance of the allocation of
war powers, it was Madison alone who focussed on this
section of the Constitution because he “foresaw the twin

problems of fear and violence giving strength to the

Executive.” °

John Hart Ely cites the following reasons why thé
Founding Fathers vested the power to declare war with the
legislative: |

« A determination not to let such decisions be taken

easily

e The inclusion of the House of Representa;ives into

the decision — despite their lack of expertise on
foreign affairs — to slow down the process, to assure
a “sober second thought”

e The inclusion of the House of Representatives into

the decision since it is viewed as “the people’s

house” and would increase the participation of the

people 16

Ely also noted that James Madison considered war to be

"among the greatest of national calamities” and so sought

12



to design the Constitution to assure the expectation of

peace. In addition, Madison stated the following:

The Constitution supposes, what the History

of all Governments demonstrates, that the

Executive is the branch of power most interested
in war, and most prone to it. It has accordingly
with studied care, vested the guestion of war in

- the Legislative.

17

Peter Raven-Hansen’s has delineated the following six

major conclusions from the War Clause of the Constitution:

1.

The framers intended it to be harder to initiate
war than to achieve or continue peace

Congress’ power to “declare” war was not merely
ceremonial, but rather the power to commence war
when it had not already been commenced against us
by an enemy

The president has clear power to repel sudden attacks
The president has sole’power as Commander-in-Chief
to conduct all wars

Congress’ appropriation power with respect to the
military was designed to keep “the means of
carrying on the war” in the legislative, not the
executive branch

Congress’ power to grant letters of marque and

13



‘v,hhpres1dent and Congress

W Taylor Reveley sheds llght on the cause of the

”Pdebate by llstlng the follow1ng four maln 1nfluences on the,ﬁ-f‘

“WlelSlon of authorlty over war and peace between t:

l The text of the Constltutlon s war power prov151onshkfi

A'25*The purposes of those who wrote and ratlfled the

‘-hu‘text in 1787 88

foEvolv1ng bellefs 51nce 1789 about what the

”.QConstltutlon requ1res, and —'1rrespect1ve of text

’”gpurposes, and evolv1ng bellefs
"m4f7Varlous allocatlons of control over the war powers‘jaﬁ*

'f?hthat have ex1sted 1n fact between the Pres1dent andflh‘

© congress ,dur;i’n:g -,thfe.-j past two .fc-e.ntur-iej,s 1 g

We have already dlscussed the textJof the Constltutlonf‘;f"‘

”f“(Reveley s p01nt #l) and orlglnal 1ntent (#2) What Reveleyf;}'f‘m

;aalso noted 1s that tlme can change how the text of thepa,ﬁfp37t*f

s;Constltutlon 1s 1nterpreted In addltlon, the de facto EHURI

‘f”allocatlon of war powers has not always followed the lettercff




of the lawI(How:eleéfdowe find Ehat enly eix of.the 260e1ﬁ
afmed EOnflictsuin'whiEH‘tﬁe U;S.‘has been involved Were E
formally declafed warsvby Cengress?f’2°

Re&eleyfs pointe_are important‘becaUSe theyv
acknowledge both the'de‘jure and de facto neture‘ofvthe>
military actions that have beehvtekeﬁbahd contribute to a
.more sophisticated analysis of a cempiex probleﬁ. But-were
theeissues involved in the_debate over COnstitutiohal war
powers siﬁple, they would‘not‘remain unresolved’to the
present day.

So after over 200 years of Constitutional analysis,
some schelars categoriéally asseft thatlfhefpowef‘tdb
declare war is vested only in>Cbngress} while others
support the idea of>wide executive prerogative, which was
so eloQuently‘and convincingly proposed’by Lockeethat‘it is
easy to understand why the idea was so prominent in the
minds of the framers of the Constitution, despite the ”
determination ﬁo,form a government that would never be

subject to a monarch.

15



Chapter III:
Theories of the Nature of Executive Power

The first constitutional challenge:b

I never expected to hear in a republic a motion to empower the
Executive alone to declare war. :

Elbridge Gerry 21

Not long after being ratified in 1789, the
Constitution Was subject to heated debaté regarding the
designationvof war powers between Congress and the
executive. The debate began in 1793 when President George
Washington issued a Neutrality Proclamation intended to

keep the United States out of the series of conflicts and

. . : ) ' . . 22
wars raging in Europe between France and Great Britain.

Analysis of the proclamation showed the strong bias of

23

the Federalist Party (which included the president,

Alexander Hamilton and John Jay) in favor of Great Britain.

The Republican Party 2*

(which included Thomas Jefferson
and Madison) considered the proclamation unfair to France,

which had supported the American colonists in their

revolution of independence from Great Britain. As Jacob

16



Javits notes, “no dilemma confronting the President
reflected the faction in his cabinet with more clarity than
the battle regarding neutrality,” 25

The debate about Washington‘s.Neutrality Act was
‘conducted partly in print when Madison — urged by Jefferson
— used the nom de plume “Helvidius” to publish a series of
letters in opposition‘to Hamilton (who wrote under the name
“Pacificus”). Ruth Welssbourd Grant and Stephen Grant
summarlzed Madison’s arguments by statlng the follow1ng,
which demonstrates Madison’s strict interpretation of the
Constitution:

: Madison argues further that the executive

interpretation of treaties cannot in any case

include a right to judge whether or not the

nation is obliged to go to war under a treaty.

Such a right is inseparable from the power to

declare war, and as such is a usurpation of power
given to the legislature and a violation of

separatlon of powers. .26,

Madison’s pointe may be substantiaﬁed if we examine
the Various neutrality acts that have beeﬁ passed in the
United States. When we do, we find that it is Congress that
usually initiates‘such proclamations. It was Congress that

passed a neutrality act in 1794 to curb private activities

17



in forelgn mllltary actlons and Congress that passed the
Neutrality Acts of 1935, 1936 and 1937, “many of them
warned about increasing‘the power of the president in

foreign affairs beyond congressional reach.” 27

With his Neutrality Proclamation, Washington %
operating under the advice of Hamilton_— announced that it
was the “duty and interest” and the “disposition” of the
country to bebimpartial in the war which had broken out in
Europe between France and Great Britain. Washington warned
Americans not to “contravene soch disposition? hecause he
believed that the United States *“was not obligated under
its 1778 treaty with France to enter the war on the side of

that nation.” 2% .

If we use the measure of character — as mentioned in
chapter one, we would see in Washington a great leader who
exemplified much of what was best about the United States.
Many — in his time and how — believed that he “symbolized
qualities of discipline, aristocratic duty; military
orthodoxy, and persistence in adversity that his
contemporaries particularly valued as marks. of mature

29

political leadership.” In light of this, it may seem

18



-but on narrower grounds Hamllton 01ted the ”vestlf"

1nig1v1ng the executlve w1de powers

Accordlng to Sldney Mllkls and ;.'r‘hﬂt“f:"‘

tjGoqverneur Morr;s (chlef draftsman of the Constltutlo




Under thls strlct 1nterpretatlon,.Congress cannot clalm the:’":

same concept of Locke s ”prerogatlve" as can the executlve _[

';f] Locke explalns ”prerogatlve” below

. For ‘the leglslators not belng able toiff
‘fpforesee and prov1de by laws for all that may be

useful to the community, the executor of the laws,nyif;h

_;[the ”executlve"], hav1ng the power in his. hands,
jhas by the common law of" Nature a rlght to make

-~ use of it to for ‘the good of society, in- many g*"
.cases where the mun1c1pal law has glven no :

'dlrectlon' ?1

| The above quotatlon refers to‘the dlfference betweenbhy
tfm‘”natural law” and ”posrtlve‘iaw ;‘ﬁatural‘law 1s””a body ofp
'nlaw‘or a spec1f1c‘pr1nc1ple‘held to be derlued from naturehi
‘pand blndlng upon human soc1ety in thevabsence of or 1n b
addltlon to pos1t1ve law;” whlie p081t1ve law is:‘ H
'mfestabiished:or recognized bygovernmentai'authorrty.”.é?‘
 Michael Glennon notes how the Roman empire spromulgated a
;dlawhofﬁétiqﬁshthétﬂhdégbeen,intefp%éééad;sh;itgléjt‘h v
h;'aiffereﬁt.ffompnatdralfigw ih itéaéméhagisfoﬁjﬁﬁiVéfsalt'i
o ‘;pri'}v‘fnc 1pl es io"‘é'" j‘ust’icie and équaii ty 2 2 '
;fLocke used the rdea of natural‘law —ras opposed to

spec1flcally prescrlbed law = as the 1dea behlnd

-'One~can»seeghow\ SN



presidential-pferogétive, which wouid support Washington;s
‘purview té deélare a ﬁstaté of neutrality.” |

* The debate’ovef Washington's Neutrality Proclamation
ended with aﬁ apparent victofy fof Hamilton and those who
favored a strong executive. Océurring in thélfirst
presidency, this conflicﬁ signaled what wbuld'be an on-
gbingubattle between.Congress ahd the executive over war"‘
poWers, and.demoﬁstrated‘that.the framers of the
Constitution had'ndt been ablé‘to reach consensus over the

nature of the executive.

In defenSe of democracy:

The necessary exactions of any government bring more danger and

dishonor to free governments than to tyrannies.

HarveyfMan#s,fie»].cl"3‘4

Often inherent in the beliefs of those who favor a
strong’éxecutivé iévthe Viéw thét democracy cannot be
aefénded by weak goverhments, or by presidents on whom too
many limitations»of power  have been imposed. Thbmés Carlyle‘
expressed conéern‘about étrong governments by asking, “If

the government is big enough to give you everything you
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want, is it big enough to take away everything you have?” 33

In his special message to~CongreSs on July 4, 1861,

President Abraham Lianln pafaphrased Carlyle by asking,
“Must a Government, of necessity, be tooastrong for the
liberties of its own people, or too weak to maintain its

own existence?” 3°

Harvey Mansfield sympathizes_with Lincoln. Mansfield
notes that free republica‘often “come to griéf‘or fade into
memories of glory,” and cites the examples of Venice and
many German cities, as wéll as free républics_that
“blossomed large and grew small fruit” (e.g., the Dutch
republicé), or républicé that ;remaihed locked in a

37
However,

mountain retreat” (e.g., the Swiss cantons).

Mansfield also notes that the tyrannical excesses of

“republics” — such as Cromwell'’s Commonwealth in England

after the deposing and beheading of Charles I — “left

republicanism‘with a heavy burden of popular disgust and
4. s ., 38

learned disdain.” ™

As we try to determine when presidential actions

exceed their authority, we should ask ourselves how far we

want our government to go in defending what many consider
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the'best,form¢of'goVernment;(ige}; aifepreSentativekon5
‘“ ‘demQ¢facy, as inithenUnited States). o |

| :Somenpoiitical,theorists'believeithat sinCe.noiﬁere‘
‘document‘f inoludingetheeCOnstitution»—FCan stop7rea1

3 'Such theorists

tyranny;'the*executive'nnstdbe strong:
ektol the de¢1S1vé'— and successful - actlons taken by h
’ Llncoln durlng the C1v1l War and note that the U.S. “has
been fortunate to have had strong executlves durlng its
‘ most prominent wars-(e.g., James Polk during the»Mex1can
War,~WOodrow Wilson;in WorldtWar‘I, and FranklinvDelano
Roosevelt inlworld Waﬁ Ii). |

Despite the reasons stated above for a strong
: execntive, thosehWho wish a‘governﬁent_free'of tyranny
'concern‘themselVes with trying todcurtail excesses of
-power.;Thongh it_maynbe too naive to’beliene — as pessimist
Arthur Sohopenhauer did — thati”ethical goais cannot be -
achieved by unethicaldmeans,”'4°V.G1ennonestates that_
ugcvernmental‘deceit is‘saddening because,itvbespeaksva
distrust of.the insight and good sense of thevpeople;”,4i-
lTotthoSe intfavor of:a_strong executive,iélennon’s
_stateﬁentsis fraUght with'misconceptionsw"First,

“governmental deceit” is sometimes warranted. While it can
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‘vbe p01nted out that thrs is espec1ally true durlng tlmes of f.
- war, it can addltlonally be said that in today s world of
contlnual global confllct; covert actlons — whlle often

unsavory = arebunav01dable However, we then:are left w1th‘-’

'the fact that some covert actlons'— Wthh are dlrected by

the‘eXecutive,through the-CIA and National Security Council

- havebbeen_conddctedfcontrary to concressional willﬂand‘
public sentimento(e;g.,tReagan’s.fnnding,ofdthevContras'in:}
Nicaragua despite the Boland‘Amendments),h42U |
Second, Glennon s belief: 1n‘”the 1n31ght and‘good

sense of the'people” leadsxto underatandable debate. The
dconstitutional democracy of‘the Unitedlétatee"is etrUCtured
to avoid a tyranny of the masses — the majorlty of whom are
not as well- educated or 1nformed as - thelr elected
»representatives, an arguably not as ?virtnous”'as the
framers of'the Constitntionf.The,spectervof‘ochlocracyl
(i.e., mob”rulejbis ahated hy the Constitutfon‘andﬂthe Bill
of Rights that‘work'in-tandem to proVide a wideﬂdegree of
individual freedom, yet within a conetitutional‘framework-
that prov1des for‘a representatlve form of government
hThus, we achleve as: much as poss1ble Arlstotle‘s 1deai‘of Af
government led by ”arlstocratsﬂt(i;e., those_w1th the moral
and intellectual‘ability(to represent otherskbeSt).h
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- We end the question of how neet tovdefend‘a~democra¢y‘
:Without employingtoe.many,undemdcratic.aCﬁions with a
>iquetation from Glennen):who etates thap_while diplomaCY'ean
¢lash»wiﬁh'eonsﬁitutionaliSm, the “interests of diplomacy
.cannot be pureﬁed by diecarding the interests of

43 7o Glennon, democracy can — and

censtitutionalism.”
should — be defended with actions that not only support,

but are consonant with the ideals of democracy.

Situational analyéis of presidential prerogative:

The state’s annihilation are of the highest importance in the moral
calculus, and that acting to prevent the state’s destruction may take
precedence over competing moral claims. '

Michael Walzer 44

In reviewing presidential actions, we sometimes fail
to consider the concept of prudence as dealing with unique
45

situations that cannot be anticipated. Such situations

" cannot be legislatedeasily in’advance'ahd demonstrate the
limitations of‘any conStitﬁtion; especially one draftedbby
leaders (e.g.,’Madison) whe believed that the UnitediStates
usualiy would be at peace. As John Hart Ely.notee, it‘is
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"Ftruly 1mposs1ble to predlct and spec1fy all the poss1ble';f‘“
‘i,31tuat10ns 1n Wthh the pre31dent w1ll need to act to

protect the natlon s securlty before he has tlme to obtaln

3>congres3ional.authorizatlondﬂ;fﬁ."”

The follow1ng quotatlon by Locke descrlbes how hls;pt"
fzconcept of prerogatlve was de31gned to recognlze the

”ftspec1al tlmes when the normal leglslatlve process could not

f‘fbe followed w1thout serlously Jeopardlzlng the state’hf?ryifhiff

‘ , ThlS power to act accordlng to dlscretlon
: for the publlc good ‘without the prescrlptlon of
:jf'the law and sometimes even agalnst it, is that-
© . which- is called prerogatlve, for since in some:i"'ﬂf_
ffjgovernments the law-making power is not always«1n7%ﬁ'
" being and is. usually too numerous, and SO too
- slow for- the dlspatch requlslte to executlon, andﬁgf ER
because, also, it is 1mp0531b1e to foresee and soﬁ{‘ Vo
by laws to prov1de for- all accidents and e
,QVneces31t1es that may concern the,publlc [emphas1s,ﬁpg
: added] TR therefore there is a latitude left
to the. executlve power to do' many - thlngs of

ch01ce Wthh the laws do not prescrlbe 4T

T One of the ma mlstakes made by the 1973 War Powersia

h‘cfAct was trylng to dellneate when pre31dents could and could

#”ffnot 1n1t1ate mllltary actlons w1thout congres51onal

'7fhapproval The framers of the act seemed to overlook the

hf5ifact that certaln 31tuatlons allowed llmlted pre51dent1al

"actlong'Thoughjnotr1istedgln;theywa;39owers Act,_pres;dentsv”
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have the constitutional right ﬁo use the military.to rescue
U.S. citizens abroad, rescuemfofeign nationals when it
directly affects\the rescue of its own citizens, protect
embassies, implement cease-fires involving the U.S., and to

carry out the security commitments in a treaty. 18

Yet despite the‘logic of»the arguments detailed above,
:there have been times when both Congress and>the public
have questioned preeidential actions. Challenging the
application of the domino theory and containment, many
Americans protested against the Vietnam War with
unparalleled violent dissent, Journalist Walter Lippmann
called containment a “strategic monstrosity” because it did
not adequately differentiate “vital from peripheral areas,”
and had the potential of causing many unnecessary miiitary

conflicts in non-strategic places around the globe. 49

While Michael Glennon notes that “presidential

authority exists in emergency situations of bona fide

50

threats to the survival of the nation, ” he also notes

that “crises have been the cause of constitutional

51

imbalance.” Part of the conflict between Congress and

the executive relates to how those two branches of

government define a crisis and that it is Congress that
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’usuallyvdepends on a strlct appllcatlon of the |
;Constrtutlon, Wthh it trles to use to galn more
»~involvement‘inumrlltar§sact1ons»and;forelgntaffairsg‘”‘
| Yét thére‘areitimeishencthe”situationVdemands qulck
decisiue, actlon”thatAloglstrcally only can be achleved by
bthe executlve No case better exempllfles thlS than that of
»President Llncoln and the actlons he took durlng the ClVll:M‘
War Though Llncoln s actlons have been 1abeled
"unconstltutlonal byvsome scholars, others defend. hlS
actlons because they occurred under the unlque 5
clrcumstances»of‘an»;nsurrectlon, Robert Tucker’notesathef
follow1ng | | |
| The state ”has been found almost everywhere.
‘to be, if not the source of values, then at least
the 1nd1spensable condltlon of values . . . This

serves to justify the extreme_measures Wthh may
;be_taken to preserve it.” 52,‘ '

Yet accordlng to Jacob Jav1ts, Lincoln tassumed a*l
.xserles of powers‘relatlng tovthe conduct of the war and aft'"”
fthe natlonalullfe’that‘were constltutlonally,unWarranted”
b‘and ”Llncoln s assumbtlon of ‘war powers was onbso huge a da”

scale as to change hlstorlcally the nature of. the



_constitutional structure. ® These actions included the

fOllOWlng

o -.Calllng the ”emergency Congress”.three months after

most of the drastlc actlon "took at the
‘“7;dutbreakcofhthevcivilrwar:’

‘in#Approprlatlng funds for the:m3,{f‘ﬁif ith

"'lf7 requlred laws passed to do so

”*ff?fSuspendlng the ert of habeas corpus (a powerv

: spec1f1cally granted 1n the Constltutlon to :

Congress) s

(i»e’!“Without3warrantidﬂ

Vﬂq.pOrderlng summary arrests‘
rff;?Barrlng from the malls any materlals he deemed

'=-31n1m1calnto thernatlonal.1nterestkghjf;p*“

'3_f§¢Conflscat1ng personal property

‘daf Applylng a system of martlal law to persons

: *»;nsteadw'”




'outbreakiof‘civi1 war»were not only'greét and good, bﬁt
differént in lega1 contemplation1from the iﬁtefnationai uSe
of force. ssv’Biékéi ; like:maﬁy‘conStitutiénal schoiérs %
differéntiatés‘betweén miiitary'aétionérdﬁring'anv'
ihSurréctién:and thése dufiﬁé]Waf]with afforeign.country.'
‘And despite the fadt‘théﬁ tHe.special constitutional powers
granted. for rébélliﬁgvinsurrections-were givén to Congress,
not the‘executive,.Corwin reéalls Locke'’s notion.of
presidential’prerdgative by noting that:”in,meeting‘the
domestic problems‘that a great war ihevitably throWs up, én
indefinite [emphasis added] power must be attributed to the

president.” 57

In the special éessibh of Congress on July 4, 1861;
_Lincoln-revieWed‘the initial stages of the Civil War and
explained the extraordinary actions he had taken ih the
‘months prior to this congressional sessiqn. Lincoln noted
that the “Founding Fathers did not think in every case that

danger should run its course until Congress convened,” 58

though he did not explain why he waited three months to
‘convene Congress. WhileISOme support his actions by
reminding us of the limited transportation and

communication of that era (i.e., no e;mails or bullet
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9

trains),-s. others spedulate that‘Lincoln'wanted that time

to assume dictatorial powers which he considered necessary

to act quickly against the insurrection. §°

Sounding a bit Machiavellian, near the end of that
message of July 4, 1861, Lincoln also noted that “when an'
end is lawful and obligatory, the iﬁdispensable_means to it

are also lawful and obligatory.” &1

But the differences
between Machiavelli and Lincoln are obvious. Machiavelli
believed that “princes” should employ all‘and any means
necessary to retain power. In‘contrast, Lincoln did only
”whét he deemed his duty” to preserve the Union. His
actions adhered to Locke’s concept of prerogative because
they were enacted “according to the public good” and with
the idea that all the actions were those that Congress

62

would have made. (This was substantiated when Congress

upheld Lincoln’s early war actions.)

Those who disagree with Locke’s notion of prerogatiye
may have supported Linéoln’s éctiOns during a civil war,
butvwould have labeled them clearly unconstitutional had
they been taken during a war with a foreign nation. Such
scholars would note the limitations of brerogative as we

will debate in depth at the end of this thesis. However,
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those who believe that we should Only focus on the “ends” —
regardless of the “means” — would concur with Machiavelli’s
infamous quotation noted above.

We conclude this discussion of circumstance and
Lincoln’s actions during the Civil War with the following
quotation by Sidney Milkis and Michael Nelson:

While Lincoln’s grasping of the reins of

power caused him to be denounced as a dictator,

other aspects of his leadership demonstrated more

obviously his faithfulness to the purpose for

which the Union and the Constitution had been

ordained. Thus, the Constitution, although

stretched severely, was not subverted during the
Civil War. ©
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Chapter IV°~
Loss of Congress:onal Power in Forelgn Affa1rs

' "The war—maklng power of the pres:l.dent constantly erodes the war—‘

, "declarlng power of Congress ”

Louis Fi sher 64

According'totAiexandervBiCkel,‘the erosionhofnd
congress1onal power has been slow, but steady,}and many
.tpre51dent1al exp101ts‘”have denuded the Congress OfbltS'?

portlon of the war powers and have ended by establlshlng

the.imperial President.” @d Since wars.generall? reqUire:
']sWiftvaction that American'nresidents have rarelY-aQoided;
sthe eXQCutiveibranoh hasvgained extendedspéwéradurinéhwar,
SGZtOHe reason-WhydCongressihassdiffionlty'in_reasserting

its influence on foreign affairs after wars is because it

has not reached a clear consensus regarding the nature of

»the,executive and'howﬂthatirelatesvto bOthvnilitéry_andr
peacetlme actlons of the presrdent“ B | “

| In the Mex1can War,»Congress acqu1eseed to Presldent
James Polk and off1c1ally‘declared the war after the‘
fpre31dent had sent U.s. troops into dlsputed terrltory
»‘H0wever, COngeSS also offlclally oensured Polkgs actlons

after the war. Manyoscholars considér*Polk’soaotiOns the
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~cause of‘thebMex1can.War and note that ”Polk‘wasvsodintentag
on acqulrlng Callfornla, whloh belonded to Mex1co,:that he
:was prepared in early May 1846 to ‘make war on Mex1co‘w1th
’or.without a'pretext;”,éfv
When Pre31dent Woodrom Wlison trled to galn snpport

vfor h1s 14 P01nts and the heague of Natlons, he metm
.oppositionpfromibothjforelgn leaders kiie,, Qlemenceau‘inpi
france)VandvAmeriean Statesmen;tChair.of thetSenate'Foreign"
,‘TReiations'Committee,'the conserﬁative,HenrY‘Cabot Lodge.wasf
:>known as_Wllson s chlef ledrslatlve obstacle Lodget

_announced h1s omn‘”14 P01nts;5 a reservat;on forheaCh of

1Wilson s proposed pollc1es Lodge»asked’Wilson ifihehwere
'w1lllng to put h1s soldlers andvsallors at the dlsposltion‘
oﬁ other'natlons Most of Lodge S reservatlons were
‘intended;to remind:the exeoutlve‘”thatacongress:would'%
‘,retain‘its.constitutional,rOle]in'foreidnVafﬁaﬁrs;dlsy

Refleétinéwthe pnhlio’s;anti—mar:sentimentsdandh

,congress1onal ooncern regardlng thelr-loss of power 1n.
forelgn affalrs, Congressman Louls Ludlow 1ntroduced the .
d”Ludlow Amendment” 1n 1938 to requlre ”a natlonal |
"referendum on de0131ons forymar,” desplte.éresrdent

'Franklin‘D; RooSevelt’sﬂobjectiOns;;ésy_:



'-fhough'hé,onéerbeiieved that,”Ameriéan_diplbmacy!hould'
Dbe betfér.sérved if'Congresé géheraliy7déferred to the
.president,” 70 Séﬁat¢r Wiiliaﬁ;Ful}bright iaﬁéf agfeéd with
 Mi¢haél‘Glennon'that Qacti§é iﬁvo1vémént of all thrée
v;branches is fequired’if this nétion’s foreign poliqy is‘to
be measured successfully agaiﬁstthe requirements of the
Conétitution” and if.?thé baléhce inténded for our
éonstitutional.struétUre ié to be restored.” 7

In addition to théir.cohcérns about a loss of power in
foreign affaifs, Congreés has eXpreééed its concern over
the years that many presidents have abuséd the concept of
prerbgative,and committed unconstitutional actions ih
defenée of their private goalé. As an example, many
presidents-have‘iSSUed doctrines intended to promote their
international agendas, whéther”Congress supported them or
not. B |

President Monroe isSued his doctrine in 1823, though
it was not Supported'by,congressional legislaﬁion or
affirmed in international‘law. For many years.itbremained
“only a policy that asserted U;S{ ihtérests with an intent
' to‘diminish foreign (non—U.S.)vcolOnialization of the

Caribbean and Latin America. Butrevéntually, the Monroe
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Doctrlne was . used by several pres1dents for natlonal and
'pexsonalvaggrandizement Polk used the doctrlne in 1845
:against British tﬁresﬁs.ln Callﬁerpla and‘Oregon,_and'to.
Zjustify~the annexatien:of Texas, only eneeof the actions he.
took that instigaﬁedzsﬁe wsi.withMexico in.18465 7

Though PfesidentsMekinley‘asnounced‘ne specific;
’doeﬁfine, his'acﬁionsbduriﬁg the Spanish—American‘War'ahd
his 1nterference.1n the Phlllpplne struggle for
1ndependence were eons1dered by some to be examples of “the’
}inherent ability.of the executive to aggrandize.h;s own

prerogatives.” 73

buring the Filipino wars on ihdependence,
McKinley - despite support'forvthe rebels byvthe Amefican
'publicd— took actibns to contro; that country‘and any in
the United States who spoke against his actiens. He gave’
Americanvgenerals iﬁ’the Philippines cart bianchevte
Sﬁppress the insdrrections. In‘tﬁe-Uﬁited States he tried
vto suppfess free speech by censering the‘press’.ﬂ74 Asv
Javits notes,}”McKinley’s,actions — and_thoseof his
imﬁediate successors, dramaﬁized the inhefeﬁt‘ebility of
the‘execQtive to aggfandize his,OWn pferegatives within the
eontext of a perfectly legal'exercise of constitutioﬁally

assigned authority.”_75
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TheodorenRooseveit‘deVelbped his own corollary to the
Monroe Doctrine, stating‘ﬁhat the United States had “police
power” over Latin America. He used this proclamation to
acquire control ever'the‘Panama Canal during tne'1903
revoiution’in that country. Despite the oppesition of
Panama’s netionalist leaders, tne U.S. forced a treaty on
the country that named the United States as ”gUarantoerf
Panamanian independence,” and gave the U.S. the right,to'

intervene in case of military disorder in the country. 76

Though the Republican-dominated 80th Congress
eventually supported the Truman Doctrine by providing the
financial means for it to be cerried out, it was normally
hostile to the president. Thomas Patterson writes that
”many in Congress resentea Truman having handed them a fait
accompli” when ne announced the Truman Doctrine on March
12, 1947. The doctrine was aimed at blocking Communist
expansion anywhere in the world, though especially in
Greece and Turkey. It‘became.”the,commanding guide to U.S.

foreign policy in the Cold War.” 7

Though no major wars officially have been declared
after World War II, Truman'’s foreign policy — articulated

by George Kennan (Director of the State Department Policy
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Planning Staff) — began the era of “containment” thati'
triggered numeroue regional and international conflicts
through both sanctioned and covert actions in the 20"
century.'Thodgh'undeclared'wars, these»conflicts had all
‘the catastrophic effects of officially declered'Wars: they
caoeed.innumefable'deaths, devastated cultures, and ruined
economies, yet seldom resulted in definitive,solutions to
global hostilities. While it is not obvious what actually
caused the Cold War, it can be said that containment -
contributed to the inorease invpresidential wers during
vthat era.

President Eisenhower broadened the Truman Doctrine by
issuing his own.on,January 5, 1957. Thoughvboth houses ofv
Congress approved it, Senator William‘Fdllbright represented
a VOcal_minority when he protested that the administration
| "asks for‘a blank grent of.power . . . to be osed in a blank‘
way, for’a blankvlengthiof time, under blenk‘conditions with
respect to blank natione infa blank area . . . Who fills in
‘the blanks?” 7 |

It should be noteddthet while Eisenhower did not
announce his doctrine until 1957, prior to that year, he had
sanctioned several covert actions across the globe without

congressional approval. These included the overthrow of
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popﬁlarlYQelected foreign.leadersgsuChhasﬁArhehr'ihh;'
'vGaatemalah(1954)'ana.Mossadegh'ih irahj(1954);"

The doctrlnes c1ted above and others 1llustrate the ,‘
;grow1ng power of ‘the executlve to pos1t1on the‘ﬁ S.
81tuatlonsvthat haventhe hlgh potentlal of‘lnstlgatlno
~armed confllcts But except for refu81ng to‘support
Wilson’s 14 Pornts and not ratlfylng the Versallles Treaty
‘that ended World War I, Congress usually accepted the falt
accomplis of'presidential decrees,‘thusfparticipatrng as,an
. often silent partner in the erosion of“their constitutional

powers.

The War’Powers Act of 1973:

The: War Powers Act of 1973 undertakes to establish a procedure for
comity as to different views in the future, so that Congress can be
brought 1n from. the periphery of -the warmaklng power to its center in,
order to exercise its proper role.

- Senator Edmund Muskie 7

' In view of the presidential actions listed above — and
cpresidential actions during the Vietnam War and Watergate
investigation‘? it should be.no‘surprise that a time came

~when Congress took definitive steps to clarify‘the
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‘constitutionalidivision of’war powers'and attempt to
sexerciSe more control,oVer foreignraffairsf»especially in
_ deoisionstorcommit U;S;.troops abroad. |
liin;1973 —‘oVér,thé‘Vetoqof"PreSidentrNixon:f'Congressx
_passed‘thevWar‘Powersert,”anﬁattempt tosreassertzits;role
Hin fOreign‘affairs,uespeoialiy in»decisionstto.introduce.
U S. troops into»military aotion Introduced by Senator
Jacob Jav1ts,‘the bill was passed along with the Budget and‘
‘Impoundment Control Act, Wthh was de51gned to strengthen
Congress’ . power over forelgn affalrs through better flscal
~rcontrols |

The War Powers Act was described by many as a feeble.
attempt;at best to dlmlnlsh the~number of undeclared wars
‘in‘which‘the U;S.~couldhberinvoived._Afterfit paSSed,.
-Congress required thefpresident to‘”consult” Withhit'
”whenever pos51ble” prlor to commlttlng troops and to
submlt an off1c1al wrltten report to Congress w1th1n 48
hours after troops were 1ntroduced 1nto combat In
' addltlon,‘Congress could recommend w1thdrawal of troops'
after 60 days if'it did not ooncur.with'the purposesof
gtheir deploymentd(see~Appendix C).

‘But the 1973 War Powers Act never Was the success it

was intended to be. Over the years, liberals,
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conservatives, hepubiicens and Democrats'haVe all attacked
the iaw, labeling.itaunconstitutionaliand'impractical.‘Some
'claim thet.the’wording of the act ie'not definitive enOngh"
to provide reai gﬁidance; While‘Congress.may-think that the
' requlrement to ”consult”vw1th them prlor to- commlttlng
troops means to be‘”esked by the Pre81dent for thelr advice
and opinions and,_in_appropriate circumstances( their

| s

approval of action contemplated,f “presidents have said

'that it»was not clear with‘whom‘they were to,consult‘(i.et,
the entlre Congress or a representatlve group) and have
deflned ”consult” in the narrowest ofpterms. Theyhmay have
consulted (met)_withFCongreSS, but have not always
concurred with — or actedvonbé their advicet

| When’President CIinton sent troops to Haiti‘in‘1994,
' he stated that while'he would welcomevthe,snpport of
Congress, henudiddnot agree that he was constitutionelly

81 According to Tom Raum, ”All'

mandated to obtain it.”
presidents since’Nixon have found ways to sidestep the
act.n 2

In addition to the problems cited above, Congress does

_not seem to have con81dered U S. part1c1patlon in

multinational organlzatlons (e.qg., the Unlted Natlons) and
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alliances‘(e.g., NATO, SEATO,‘etof) when it.drafted the War
Powers Act. U.S. involvement in suoh organizations and
tfeaties has generated so many militery actions that it was
considered necessafy in 1994 to enact the Foreign Relations'
'Authorization Act, whichsestabLished new requiremepts for
'the.president'to consult with»Congress prior to committing
troops tov”peacekeeping'actions.ﬁ 83

Congress has accused presidents of cloaﬁing their owﬁ
édministration’s.war goals by ﬁaking adventage of what they
describe as U.S. internationel obligations. They have done
so despite‘clauses such as Ayticle 11 of the North Atlantic
Treaty which staoes that its provisions are to be carried
out by the parties ”iﬁ accordance with their respective

84 Most interpret that clause to

_constitutionai processes.”
imply some role for Congress — or the specifio nation’s
‘legislative,branch.— in the event of‘war.‘As Congressman
 Vito Marcentonio noted, ”When we agreed_to the United
‘Nations. Charter we never‘egreed,to supplanteoor
'Consﬁituﬁionkwith theiUN;Chafter.” 8 Marcantonio asserts
‘that the deployment of.tﬁoopS'iﬁ fhe hame of'ofganizatiOHS

" such as the UN and NATO — which are not sovereign bodies —

cannot supercede the regulations of its individual member
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,nations,“It would require ahconstltutionalvamendmenthfor?”
xﬂthe Unlted States to subvert 1ts laws to those of
‘1nternatlonal bodles o
| The effects of the War Powers Act arevamblguous
o Desplte 1tv pres1dent1al wars‘have contlnued Slnce 1973
Congress has received only:SO_repOrtS under the‘Act (4 bY
‘Ford;-lhbylcarter;>14-by Reagan, 7 by Bush and 25 by S
‘v ClintOn) The 1ncrea81ng number of reports should 1ndlcate:
ithat 51mply hav1ng to submlt‘a report to Congress — or’even‘
seek their ”consent” to deploy troopsv— has not controlled
vpresidentialtmilitary actlons.‘As a conseqnence, the War
Powers Act continues to receive widespread criticism and'
attemptsleither tolahend it or abolish‘itr

Yet despitehlts Warranted criticisms, one.might wonder
if the number of presidential wars would be even greater
h without the War-Powers Act.~While the act haSJnot,
completelY‘eliminated_military’action withont‘the consent
of QOngress,‘its‘eXistence_has served‘OVer theAyearskto be
a constant:reminder”tOgboth_Congressuand to‘the‘executive
‘that acts of“warxshould’not»be conducted nnilaterally. And
though»mOSt'presidents7have sought.tobcircumvent‘thehact,
few presidents have been able to‘avoidaits‘mandates
'totally.,
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Congre381onal leltatlons

: One mlght ask why Congress has not used 1ts ”power of:.
!the purse” to. curtall unllateral pres1dent1a1 mllltary

86 Some L

'actions‘byIdenying.fundinguof such actions;*

‘speculate that whlle Congress.flohts to retaln the off1c1al~
i"boower to declare war,,pre31dent1al military actlons have
.the beneflt of shleldlnngongress‘frompubllc cr;t1c1sﬁ of
actions”that it,ﬁédea§éiér§ntualiylSahcfionéd? Glennon
'notes that ”Conoress; aslpartner, has aooroved'an AmeriCanf;‘
role that would be: used to jUStlfy pres1dent1al rejectlonu

of the-partnership.f‘“

' Somefcongressronaiocritics'note that'Congress_—’whiie
fcomplaining of‘nilitary.actions itfdid not.approve inv

‘ advance — has not acted suff1c1ently on 1ts power of the
fpurse it contlnues to. fund pre81dent1al wars, 1mp031ng
fonly nlnor leglsiatlon to curtall them. }Even Llncoln voted'
:flnanclaljsupport'for the MeX1can.War, though he strongly
disagreed”withvaCtions taken by President Polku It seemS'to
rbevthe-naturai tendency'fOr'Congresstto:compiain while
>COntinuingato fund breSidential miiitarf*actions.»89
o}Many soeculate that memhersrof.today’s*dongress‘are'

“not adequate to the job of serving as a balance to
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L'executive'prerogotive. They accuse congressmen of focussing
Jtoo much on gettlng reelected and not taklng action strong
enough to direct approprlately forelgn and natlonal pollcy.

_Despite'a general 1ack of“interest in foreign effairs byn
.the American publlc = compounded by a low votlng rate -
Congress makes feeble complalnts regardlng its decllnlng
vpower, thoﬁgh itvcreates‘administrative work to perpetnate

-itself while‘aﬁoiding controversy. As George Will‘notes,>
“Government is becoming»less respected as it‘increases its.
Scoperend becomes ed'serVile state,'? gleefully buried in
bureaucratic responsibilities that shield it from

addressing any issues that are considered controversial. 89

‘Thus, congressmen can avoid such issues in.order to
increase their chances for reelection.

In order for Congress to become more affective,
drastic changes in the political culture'Of the United
States would havebto occur. Such changes should reduce the
eadministrative role of Congress in a ”serviie state, ”
reconsider the use of term limits as a Way‘to improve
ﬁdelection to Congress, and reevaluate how‘the separation’of>
powers outlined in the Constitution can achieve real
~balance, with meaningfnl congressional participationvin
‘foreign‘affairs. Such participationmcould serve to check
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presidential prerogative, especially as it is used in

military actions.
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Chapter‘V: v _
The:Limits of Presidential Prerogative

No overzealous President should involve the U.S. in unnecessary
hostilities while avoiding congressional scrutiny.

Ronald Rotunda >°

We have examined many conflicting ideas of
presidential prerogativé and.specific cases. to ﬁnderstand
how that concept has been applied; Alexander Hamilton
_believéd in a Strong presidenéy, even in time of.peace. And
Madison — known for his support of the Republican view of a
limited executive defined by strict constitutional
éllqcatiOn of.powérs — once conceded the neéd‘forj
presidential prerogative. o1

Yet there mﬁst‘be some limits to prerogative; even fér
those who support a strong ékecutive and find the néed for
presidential prerégative even greater in the war-torn 20
century than when it was described by Locke. Are theré
limits to prerogative? Were President McKinley's,aétions
‘againstvnot only}the Filipino insurgents, but those in the
Uéited States who opposed‘him appfopriate? Wheh Preéident
T%uman sent t;oopé tb Kofea without ébngressional approval,

P o ‘ : =
w?s he within»the limits of prerogative_when he asserted

| | Y



“an inherent and seemingly unlimited [emphasis added]
presidential authority to protect any ‘interest of American

ke And whén President Clinton bombed

fQ#eign policy’”?
Kosovo and Serbia under prgsidentialredict, was that within
présidential prerogative?

Justice Robert Jaékson stated that “presidential
poWers are notifixed; but fluctuate, depending upon their
’diSjUﬁctiOnvof conjunction with those of Congress” 2 His
fellow justice, Chief Justice John Marshéll “did not want
to define the limits of présidentiél power in the face of
complete congressional silence.” Marshall went further to
sﬁate that  the Jpresident is invested with certain
important political poWers and decisions of the executive

are conclusive and can never be examined by the courts.” 4

Taking a more optimistic approach in reviewing
ptesidential actions, Alexander Bickel states that “there
afe very . few instaﬁces in our history where a presideﬁt has
téken the law intokhis own hands against the will of
Cdngress.” %  But Bickel'’s statement forces the question of

th he defines “the will of Congress” and if the president

should determine what Congress wants.
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. vrde"ce'of,a need to llmlt pre81dent

 advance:

to the llmltS of pre51dent1a1 prerogatlverf“ o

’ oiHarfey'Ma sfleld s comment below further exempllfles the T

;amblvalence of executlve power

=..fThe beauty o_.exe,utlve power‘,3; is to be
'oth subordlnate and"'*[subordlnate, ‘both weak

and strong, and to reach where ‘law- cannot [u51ng e
prerogat1v‘}, and thus supply the defect of law,‘ “;;ﬂr¢

5ld notesvthe

ts 1ts strength to}ff"



hbe'usefui_to~repﬁbiios;fwithout endangering_them;fd??ﬁantb*’

*desplte the contradlc ions of 1ts power, thé'éxeéntiVé7f"ﬂ“‘

ﬁ)fcontlnues to ass

:ﬁt'preroga fve, leav1ng Congress and the ;"'

- jpubllc able only to hope for the best As Mllkls and Nelsonfdfl_':“

hdi'note;,”the de81gn of the executlve was one of the most G

7f[vvex1ng problems of the Constltutlonal Conventlon)” where R R

'fthe_framers ”labored rn‘the realmvof 1ntellectua1band

s polltlcal uncertalnty -
vMansfleid has not been the only scholar‘tovnse.thev“

”ohword:”amblvalent”dln relatlon to execntlve powerv It 1s“

bdtoften,employed:ln drscussions;related to the'Amerlcanp“b“

’gpre51dency Accordlng to ﬁlchardbPlous,t”eéecutlve power

v;_Was“a general term; sufflclently amblguous sovthat no one\”'

;2¢odldisa§ précisélymwhatuit,meantwf 101 ‘
;lthatvthe‘framersdldnot.want a monarch ‘they demonstrated‘;k
’ft;thelr own amblvalence.regardlng‘executlwe power as they

J}jfstruggled to make that branch of government strong enough

””V-fhto protect the Un'on from both forelgn and domestlc'foes,‘“

dhw;w1thout maklng 1t so powerful that 1t could not work w1th1np‘

‘7”the conflnes of the Constltutlon and av01d the extremes of g

nvffthe roYal”PrercgatiVeﬁexerc1Sed by‘Brltlshamonarchs;;f\:”"

Though 1t was clearigdfj



”The Effects of the Cold ' r and'Post Cold War Era

The Cold War eraf‘approx1mately 1945'— 1990) created

an 1nternatlonal context of percelved contlnual Cr181S j -

fdurlng Wthh Amerlcan pres1dents 1ncreased thelr use of ﬁ;ﬁ'f' g

fprerogatlve through an escalated use of mll‘tary actlonsgf‘

.:ThlS was poss1ble because the Cold War was cons1dered an‘"‘ﬂﬁ'tu

"yactual war, whether hOStllltleS manlfested themselves 1n;f'
"ftmllltary actlon or in 1deolog1cal rhetorlc Concludlng at
o one tlme that ”Amerlcan dlplomacy 1n general {-Q would be

g better served 1f Congress generally deferred to the

"rpres1dent - Glennon‘notes the follow1ng

ST As the l950s proceeded and 1n a Congress

f:where parochlallsm still relgned it was ‘not ;

. difficult to be persuaded that- modern realltles f}"p-V
"~_.requ1red greater latltude for the pres1dent and
that proponents of congress1onal prerogatlve were

_agents of unenllghtened reactlon ';”

Durlng the Cold War, Amerlcan pre51dents felt hf’fy°

fplunrestralned 1n thelr use of mllltary power Though not aﬂfﬂf*ﬂv

‘ﬁfj;formally declared;war,;the Cold War contrlbuted to ,;3V?b;” o

”;ffexpandlng‘executlve 1dea of prerogatlve. Pres1dents couldffi*x”
f'explaln that the development of the Unlted States as a

‘Yﬁsuperpower thrust upon the executlve branch a breadth of .




| reeponslbilitypthat necessitatedcorrespondinglauthority;‘
for quiék,nunilateral ac'tio-n..‘103
‘One major factor related tO'the growth‘of‘preSidential

mllltary powers durlng the Cold War was the development of
”weapons of mass destructlon " Wlth the authorlty to‘”pushf‘
the button, presidents-c0uld-con51der the:world to‘be,
fcontlnually at -the brlnk of nuclear war, aﬁstatehof3mind
'they used to make deployment of U.s. troops-into actual
" military actlons seem more palatable,'both‘to Congrese and
to the American public,.

| ’Ekamples of presidential actionsdduring-the Cold War
'include Truman committingtroops to the~Korean War without
prlor congressional approval, Kennedy brlngingvthe world to
the brink of nuclear marvduring the.Cuban missile crieis,‘
and Lyndon Johnson coercing Congrees into paseing the
TonkinvGulf Resolutlon during the Vietnam War.

"While the majority of'the military actions taken'~
during‘thevCold War Were eupported‘either»tacitly‘or
overtly'by Congrees, the example of the Tonkln Gulf
' Resolutlon leads us to a dlscuss1on‘on pres1dent1al
character and presldential prerogative achieved through~
deception. Asvwith~thedsupposed attack on'the Maine during
the Spanish—American War,dconfusion and‘mlsinformation have
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contributed to decisions to take military action.»Though it
‘has taken time to recognize that the explosion on the Maine
was due to a problem‘in the boiler room, the oonfusion
related to the need for the Tonkin Gulf Resolution was
evident in 1964, when it appeared to eome»that the U.sS.
destroyer Maddox had been fired on by the North Vietnamese
in the Gulf of Tonkin. 104

To complicate matters, President Johnson — and his
Secretary of Defehse, Robert McNemara — used the confusion
" over the'Maddox-ihcident to ”tlagrantly mielead the

Congress.” 10°

,,Glennon,cites Johnson’e "exaggerations”

" (i.e., lies) to Congress when he notes how “in contract
law, a contract induoeo’by fraud or mistake if voidable, ”
and that “some analOgous doctrine in constitutional law
ehould apply wheﬁ statutory authority is given'a pfesident

on the basis of fraudulent or mistaken representation.” 106

As evidenoed by Nixon’e.many claims of execﬁti?e'privilege
during the Watergate investigations, there are enough valid
| feaSons to argue o&er’presidehtial prerogative'without
edding deception by~theoe2ecﬁtiVesinto the debate.

The effects of the Cold War on presidentialy'

prerogative are indisputable. However, the end of the Cold
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policy.

Subject’foreign policy to mdre riQOrous checks of
reality and ﬁraéticality by ekplaining why anyl
Particﬁlar war/confli¢ﬁLis‘necessarY.v |
Acknowledge that nqn—democratic governments
sometimes have légitimacyvand‘shoﬁld deserve respéct

of their sovereignty. 108
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Chapter VI:
Concluding remarks

The United Stateé has been fortunate in having strbng
presidents in times of crisis. Furthermore, it is fortunate
that most presidents — Lincoln mqst nOtably‘— have acted
ultimately to protect thé precepts of the Constitution,
though they have Often done so by wielding‘powér in a
ﬁanner_that makes some question the limits of.prerogative.

But if we examine the word “fortunate,” we are
reminded thét’chénce has, indeed, played a largebrolefin
the effectiveness — and appropriateness — of presidential

'prerdgative. Fortunately, there have been relati?ély few
-‘times when presidential actions have resulted in disasters
for U.S. foreign policy. And whiie the country could
continue to count on lﬁck, perhaps an émended Constitution
could provide‘a cléarér consensus regarding presidential
prerogative. ThiSYCOuld bétﬁerrprotect citizens and théir
governmeht during times when thercduntryicannot’depend
solely on luck, nor hope that presidential éctiohs do~not' 
damage the fabric of democracy, or causévdisastrOus pblicy

errors that result in a large-scale loss of life.
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Since bblifiCS»is“tiuly-thsvafchiteétsnic scienss, i£‘ '
‘is thegﬂature'éf hpmsns to:seskvtﬁs pbwef.that éah heip"
thémsattain.their gsals,sbe’those bssic;(e.g.; fsoﬁ,
shelter,sclothihgf ésc;)sor~mbié ambiﬁious (e.g}}_wealth;‘
bhAppiness,»influeﬁce;'efqg).sBeqassesof‘this - andvduesto
" the cqntinual ambiguity}of'éxscutivé power — cénflicts,
'betweeh1Congress andfthéséxecusive seem inevitable and
eﬁdless;‘Whiie.sbﬁe schéiars“believe_thaﬁ the ConStiﬁﬁtion' 
was designed to‘ensurevslow’débate — especialiy when |
military sctionslweré contemplated Q'others.considers
continually conflicts betweén the»legislatiVe>and’exécutive
branches as oftenvunnecessary and unpfoductive.

‘>As indicatéd eaflier,‘a definition of ekecutive power
that is acceptablesto both Cbﬁgress and the executive has
not been found. And as we have ﬁoted, when CongreSS‘doss
assert its constifutional poWers,'it often does so with
superficial arguments that ds not address the réots ofythe
’préblém;_which”include the ambiguity of executive poWer)
the seemingly limitless nature‘of presidential prersgativé,
and_the successful attempts by Congress to eVade publis
sciutiny 5y»avoiding;sontroversial‘decisions.

Accordingly( Americsns sOntinﬁe tobenjby their good

fortune, which has — along with‘a‘flawed,'but exemplary
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Constitution and genérally‘benevolent presidents —
contribﬁted té a stable liberal democracy. Despite weak
congressional actions and the exercise of strong
presidential prerogative,vthe United Staﬁes has outlasted
all other superpowers to become the preeminent global
leader, exemplifying the WiSdOm of its founders and the

strength of its leadership.
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'APPENDIX B: Powers vested in the
Executive by the Constitution

Excerpts from Article II, Section 2 of the U.S. Constitution:

The Preéident_shall,be’commander inbcﬁief of the Army
and Navy of the United States, end of the militia ef the
several statee, when called into the actual service of the
United States; he may require the opinion, in writing, of
the ptincipal officer in each of the executive departments,
upon any subject relating to the duties of their respective
offices, end he shall have pewer to grent reprieves and -

- pardons fer offenses against the United States, except in
>cases‘of impeachment. |

He shall have power, by and with the advice and
consent of the Senate, to meke treaties, provided two-

thirds of the Senators present concur;
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| _A"PPENDIX‘*C':C' SekleCti‘ons_ from
‘the War Powers Resolution of 1973

If U.S. troops are sent into action, the President nnst do the
following: : - :

« Be responding to a»national emergency created by an
‘attack on U S. territory or - on U;S. armed forces

. Report to Congress 1mmed1ately ‘and terminate any use of
troops within 60 days unless Congress spec1flcally approves
of further actlon (Section 4a- 1)-

e Consult with Congress in every possible instance prior to
‘the introduction of troops (Section 3). NOTE: The :
definition of “consult” has.created different
interpretations of this point. Presidents have often
considered “consult” to mean only to inform, while some
members of Congress believe it ‘means that the President
must seek their advice prior towsend;ng troops, and is some
cases even obtain their'apprOVal.

. Consult with Congress regularly after the 1ntroductlon of
combat troops :

- Submit a detailed written report to the Speaker of the.
House of Representatlves and the President Pro Tempore of
the Senate w1th1n 48 hours after the 1ntroductlon of combat
troops :
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