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17,000 pesticides are in use today and virtually all New 
Yorkers carry trace amounts of pesticides in their bodies.14 
More than 50 percent of New York’s beehive colonies died 
last year.15 Moreover, amidst a warming climate, Aedes 
aegypti mosquitos are spreading to New York City’s door-
steps, bringing Zika (Flaviviridae, genus Flavivirus) and other 
“new” viruses to the region.16 Climate change promises 
additional diverse impacts. Sea levels inexorably rise, with 
38 percent of New York City threatened with inundation 
in coming decades.17 Extreme weather events range from 
intensifying summer heat18 to increasingly heavy precipita-
tion19 and abnormally severe storms reminiscent of Super 
Storm Sandy in 2012.20 

Across New York, state agencies and local governments 
have done little to strengthen capacity either to cope with 
predicted climate related impacts or to bolster ways to 
recover from climate-induced disasters. The Department of 
Environmental Conservation has a modest program offer-
ing technical advice.21 Albany’s timidity pales when com-
pared to the proactive and often robust laws and programs 
of other nations. Columbia Law School provides these laws 
for all to study.22 However, Albany pays scant attention to 
experts at Columbia or New York’s other university centers. 

Environmental degradation is bad and getting worse. 
The calamities noted above are not isolated or one-off 
events, and the list is longer. It seems like no one in New 
York government is “connecting the dots.” There was a 
time when citizens annually received a report about these 
trends. The United Nations still reports about the gathering 
crisis globally,23 but within the United States official report-
ing is scant. The Council on Environmental Quality has not 
prepared its required annual environmental report since 
1997,24 and upon taking office President Donald Trump 
expelled CEQ from the White House. Avoiding their duty to 
warn citizens about environmental threats, political leaders 
benefit from public ignorance. Civic pressure on politicians 
is conveniently avoided: “out of sight, out of mind.”25 

There is an environmental case to be made in favor of 
convening a constitutional convention. On the 200th 
anniversary of the birth of Henry David Thoreau, we 

can remember his admonition: “Live in each season as it 
passes; breathe the air, drink the drink, taste the fruit, and 
resign yourself to the influence of the earth.”1 What has this 
to do with the Constitution?

New Yorkers suffer today from a deficit of environmen-
tal justice. Many have assumed that they are protected by 
environmental law reforms enacted after discovering Love 
Canal.2 The residents of Hoosick Falls know better. Since 
before 2014, they have had to drink, bathe in, and cook with 
water laced with toxic perfluorooctanoic acid,3 long before 
New York’s government acted to protect them.4 The lax 
oversight of the Saint-Gobain Performance Plastics Corpo-
ration’s facility resulted in contamination of village wells 
and neighborhoods with wastes from producing its fire-
fighting foams, coating additives, and cleaning agents. This 
July, the U.S. Environmental Protection Agency declared 
this area a superfund site.5 

Across New York, environmental crises fester. The evi-
dence is alarming. Long Island is dotted with 256 superfund 
sites, imperiling its three sole-source aquifers, which supply 
all of its drinking water.6 Lobsters are entirely gone from 
Long Island Sound and fish are disappearing too.7 In New 
York’s counties from Westchester to Erie, persistent air pol-
lution causes one in 10 of the state’s citizens to suffer from 
asthma.8 The South Bronx has among the worst asthma rates 
in America, compounding denials of civil rights there with 
environmental assaults.9 Invasive species, such as bloody-
red shrimp (Hemimysis anomala), are aggressively invading 
New York’s upstate waterways, displacing native fish.10 
Expanding woolly adelgid (Homoptera: Adelgidae) infesta-
tions threaten death to all New York’s hemlocks.11 Numbers 
of songbirds are thinning across the state.12 The volume of 
chemical pesticides used has increased enormously since 
Dr. Rachel Carson wrote Silent Spring.13 Approximately 

Nicholas A. Robinson is the Kerlin Professor of Environmental Law 
Emeritus at the Elisabeth Haub School of Law at Pace University. He also 
served as General Counsel for the New York State Department of Environ-
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A Convention Could Help
New Yorkers do not deserve environmental gridlock in 
Albany. The way to remedy this delinquency is found in 
Article XIX of the State Constitution. Every 20 years, vot-
ers are obliged to answer the question: “Shall there be a 
convention to revise the constitution and amend the same?” 
Each generation has the duty to decide whether their con-
stitutional system is appropriate for their needs. Thomas 
Jefferson inspired adoption of this provision. 

When polls open on November 7, 2017, voters should 
reflect on how Albany has failed to protect their environ-
mental quality. A constitutional convention can insist that 
state government meets its basic responsibilities. It could 
recommend to the voters that New York’s Constitution 
recognize a fundamental human right to the environment 
for all New Yorkers. This constitutional right to the environ-
ment would ensure that citizens in the future would not 
endure today’s neglect. 

Twice before, in similarly troubled times, the voters con-
vened a constitutional convention to protect their environ-
ment. In 1894, corruption in state government was rampant 
and the state witnessed devastation to the forests in the 
Adirondack and Catskill mountains from unlawful timber-
ing. The remedy was to require in the Constitution that 
nature within the Forest Preserve “shall be forever kept as wild 
forest land. They shall not be leased, sold or exchanged, or be taken 
by any corporation, public or private, nor shall the timber thereon 
be sold, removed or destroyed.”39 The Constitution further pro-
vided that this clear right would be enforceable in the courts 
by any citizen.40 This fundamental constitutional reform has 
been observed, enhanced and enforced ever since. In 1911, 
New York became the first state to create a Department of 
Conservation as a cabinet agency.

Whenever opposition arose to the “Forever Wild” Forest 
Preserve, citizens invoked their right to petition courts to 
enforce the Constitution – and won. More than once legis-
lators enacted proposed amendments that would weaken 
“forever wild.” Voters rejected them all. Thanks to this 
clearly framed environmental right, explicitly enforceable 
in court, environmental degradation has never returned to 
the Forest Preserve. 

The second great reforms came in 1969, when the Viet-
nam War generated anxiety and social unrest among New 
Yorkers. On the eve of the vast political protests that were to 
accompany the first “Earth Day” in 1970,41 all of New York 
was grossly polluted. Acid rain killed off fish in Adirondack 
lakes.42 In the worst “killer smog” incidents, one could see 
only two to three blocks in Manhattan.43 Rivers had become 
open sewers across New York. Landfills were overflowing, 
often filling in precious wetlands. The convention took 
action, drafting a “Conservation Bill of Rights.” When vot-
ers rejected that convention’s over-all constitution, for rea-
sons unrelated to the environment, the voters adopted this 
“Conservation Bill of Rights” by ballot in 1969. It appears as 
Article XIV, Section 4 in the current Constitution. 

Currently the federal government seeks to roll back 
federal environmental regulations.26 State agencies, such 
as DEC, which rely upon federal financial assistance to 
implement environmental regulations, face cutbacks. The 
U.S. Environmental Protection Agency (EPA) is being reor-
ganized and diminished.27 While public interest litigation 
counters Trump administration violations of environmental 
statutes,28 judicial action is slow, and meanwhile federal 
protection of the public is muted. Demoralized senior civil 
servants are retiring, and with it their experience.29 In short, 
New Yorkers cannot rely on Washington to protect the envi-
ronment in their state. 

Albany once led the nation with its environmental con-
servation programs. No more. New York is not ready for 
federal withdrawals from protecting the environment. In 
recent years the legislature and governor have gradually 
slashed the funding for the Department of Environmen-
tal Conservation to the tune of $32.3 million in 2008-09.30 
Rather than enabling DEC to cope with wide-ranging, 
environmental crises, this decreased funding is in inverse 
proportion to the state’s escalating environmental crises. By 
way of illustration, DEC’s budgets in 2011-12 were allocated 
$1,040.6 million, in 2012-13 $872.9 million,31 and in 2014-15 
$870 million.32 Comptroller Thomas P. DiNapoli reported 
in 2014 that “[t]he state Division of the Budget projects that 
total DEC spending will decline this year and in each of the 
next three years by a cumulative total of 25.9 percent from 
the SFY 2013-14 level.”33 Such reductions effectively nullify 
the guarantees in New York’s Environmental Conservation 
Law. 

The N.Y. Association of Counties has long complained 
about deferred maintenance of New York’s aging water 
infrastructure: “deteriorating pipes, struggling wastewa-
ter treatment plants and water main breaks have become 
commonplace throughout the state. Comptroller DiNapoli 
recently issued a report indicating the State would need an 
estimated $80 billion to repair, maintain and replace drink-
ing and wastewater infrastructure in New York over the 
next 20 years.”34 While DEC’s core agency budget did not 
increase, enactment of a bill35 for long-delayed upgrades in 
water quality infrastructure it added $228 million to DEC’s 
budget in 2017-18.36 However, there has been no bill to 
provide comparably adequate funding for maintaining air 
pollution control infrastructure, or for mitigating climate 
change emissions, or to curb the spread of invasive species. 
DEC’s dedicated staff is left to do more with less, forced to 
practice a triage that betrays their agency’s statutory duties. 

In short, Albany is reactive, not proactive. For example, 
DEC issues many reports, as is mandated by law,37 but 
neither DEC nor the governor  offers a synthesis of what 
DEC does or cannot do. Sensible advice in the reports of the 
comptroller is disregarded.38  The legislature does not act. 
The inattention to environmental regulation tips the scales 
in favor of “business as usual.”
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New York deserves better. No one should be without a 
remedy when his or her water is poisoned or breathing air is 
harmful. An asthma victim’s rush to the hospital emergency 
room is evidence enough. Air pollution kills. Noone should 
tolerate a state government that allows imposing such injus-
tice on its people. Proverbially, do we not all live in Hoosick 
Falls? A livable environment is a human right. We trace the 
recognition of human rights in New York to the Charter of 
Liberties of 1215. This Magna Carta54 set standards that we 
still observe: “To no one will we sell, to no one will we refuse 
or delay right or justice.”55 When electoral campaign con-
tributions result in Albany weakening environmental safe-
guards, this and all other rights that all New Yorkers enjoy 
are betrayed. This slippery slope will endanger “forever 
wild.” In 1217, Magna Carta provided the first guarantees 
of environmental rights.56 In 2017, it is time for New York 
to do the same.

Of course, there will be opposition to recognizing an 
environmental right. The New York State Bar Association 
has not taken a position regarding the enactment of a con-
stitutional right to the environment. Weighing pros and 
cons, its Report last year on the environmental aspects of the 
Constitution did state that:

[T]he narrow scope of [the Conservation Bill of Rights 
in] Section 4 in Article XIV is insufficient to address 
New York’s new environmental challenges. In 1894, the 
destruction of forests was deemed a crisis worthy of 
constitutional reform. The “forever wild” mandate was 
thus born. In 1969, pollution presented a comparable 
crisis. The “Conservation Bill of Rights” was thus cre-
ated. Today’s analogue may be impacts associated with 
climate change…57 

This past August a Task Force on the Constitutional Con-
vention, convened by the NYSBA Section on Environmental 
and Energy Law, endorsed adopting an environmental 
rights provision.58 

What difference might an environmental right make? 
Like all rights, a citizen could petition a court of law to have 
it enforced. In 2014 Hoosick Falls could have gone to court 
at once and not had to wait for more than two years before 
DEC or EPA responded. The right could ensure that the leg-
islature appropriate at least the minimal funding needed to 
provide environmental security, just as it does for the State 
Police or other areas of public safety. Enforcing the environ-
mental right could oblige New York authorities to prepare 
for climate impacts, for example by bolstering “resilience.”59 
Resilience preparation embraces green energy reforms. 
New York would benefit from having a more robust “green 
energy” renewables portfolio, as has been adopted in Cali-
fornia60 and Denmark.61 Without the constitutional duties 
flowing from an environmental right, New York is hobbled 
by continuing inertia, combined with lobbying for “business 
as usual.” 

Opponents of recognizing the right to the environ-
ment will be vocal. Vested interests oppose environmental 
regulation as being “bad for business,” and some politicians 

After 1969, the Constitution mandated pollution control, 
protection of the environment, required natural resource 
stewardship, as well as preserving natural beauty and 
sustaining agricultural lands. Governor Nelson Rockefeller 
called on the legislature to observe this “Conservation Bill 
of Rights” through rapid enactment of new environmental 
laws44 and by redesigning the Conservation Department 
as the Department of Environmental Conservation.45 Dur-
ing the ensuing decade, many new state environmental 
laws were enacted and support was given to DEC for their 
implementation. 

It is manifestly time, once again, for a constitutional con-
vention to act. New Yorkers need to reclaim the high stan-
dard set by governors Theodore Roosevelt and Franklin D. 
Roosevelt. Albany has lost sight of its duty to safeguard the 
state’s environmental quality. In the past, governors Nelson 
Rockefeller and Mario Cuomo led New Yorkers with their 
clear environmental agendas and a strong DEC.46 Incred-
ibly since then, legislators and governors have tarnished 
this tradition by yielding to business lobbying that opposed 
environmental public health laws.47 

Is it not time to fix Albany’s disdain for the environmen-
tal wellbeing of the state’s citizens? How can New Yorkers 
prevent backsliding and erosion of laws that should protect 
environmental health? The answer lies in establishing a consti-
tutional right to the environment. Other states, such as Penn-
sylvania, Montana, and Hawaii, provide a right to the envi-
ronment, which would make such neglect unconstitutional. 
Additionally, 174 national constitutions abroad provide the 
right to the environment,48 and worldwide it is customary 
for courts to enforce this right. Last June, Pennsylvania’s 
Supreme Court ruled that the Constitution’s environmental 
right obliged the Commonwealth to deploy revenues from 
oil and gas leasing for environmental protection.49 

Pennsylvania’s Constitution’s environmental right (Art. 
1, Cl. 27) is a model for what New York could provide: 

The people have a right to clean air, pure water, and 
to the preservation of the natural, scenic, historic and 
esthetic values of the environment. Pennsylvania’s pub-
lic natural resources are the common property of all the 
people, including generations yet to come. As trustee of 
these resources, the Commonwealth shall conserve and 
maintain them for the benefit of all the people.

It is high time that New Yorkers had a proper right to 
the environment. The existing “Conservation Bill of Rights” 
– good in its day – has not been sufficient to prevent or 
anticipate today’s environmental crises.50 Some in Albany’s 
legislature seem to agree. Last spring, Assemblyman Steve 
Englebright won adoption of a relatively narrow51 constitu-
tional amendment that would establish a right to clean air 
and water, by a vote of 103 to 27,52 but this proposal is now 
held up in the Senate.53 It could take three or more years 
before this sort of amendment – if at all – is ever submitted 
to the voters. Meanwhile state officials watch the environ-
ment degrade, and citizens have no constitutional right to 
enforce.
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ernment” reforms made to the legislature have fallen on 
deaf ears. Had New York a public-spirited legislature, it 
would have anticipated and prevented the environmental 
health crises that now confront the state. It could have held 
budget hearings and decided the levels of funding needed 

by the DEC. Legislative oversight could have ensured that 
DEC was attentive to its duties, and did not allow crises to 
emerge such as at Hoosick Falls. It matters for the environ-
ment to have an active legislature.

Most fundamentally, a convention can address lapses in 
ethical behavior among legislators.71 Sustaining an environ-
mental right depends on ethical legislators. The convention 
can provide constitutionally defined standards for legisla-
tive conduct, with systems to apply them. Environmental 
stewardship depends upon having an honest and transpar-
ent legislature, capable of acting for the broad environmen-
tal public interests. To secure this, reforms should address 
fair electoral procedures for the state legislature. First, 
gerrymandering of legislative district lines in New York is 
alarmingly pervasive. As other states already require, the 
New York State Constitution should establish an indepen-
dent commission to draw the lines for Assembly and Sen-
ate districts, to ensure fair representation of New Yorkers. 
Second, anyone who wins public office should be held to 
a “fiduciary” standard when representing citizens in the 
Assembly or Senate. The common law over centuries has 
defined the duties of a fiduciary. It is high time that elected 
legislative office holders be obliged to meet that standard. 
Without legislative reform, the laws and budgets needed to 
protect the environment will continue to be at risk. 

A convention can begin restoring ecological integrity and 
environmental public health in New York. The degraded 
state of New York’s environment is the best evidence of 
the pressing need to reform the State Constitution. When 
we allow Albany to disregard its environmental duties, 
are we not in fact assaulting ourselves, our children and 
future generations? We learned in 1894 that with a strong 
constitutional guarantee, we could safeguard our “forever 
wild” Forest Preserve. Future generations have carried this 
mission forward. Today we are only two generations away 
from when we began our struggle in 1969 to clean up pol-
lution, and we now see the weakness of our “Conservation 
Bill of Rights.” Our contaminated environment symbolizes 
a rot that weakens the framework of New York State gov-
ernment. Both are tainted and call out for attention. If sav-
ing our environment were the only reason for voting yes on 
November 7, it would be sufficient. 

uncritically echo this mantra as a “truth.” Contrary to this 
view, empirical evidence finds that regulation can stimu-
late competition, inventiveness, and economic growth.62 
Others would sacrifice the public commonwealth for their 
private, short-term gain. Commercial freeloaders, who 

avoid costs by passing their own pollution burden over to 
the ambient environment for all to endure, will object. From 
another quarter, some environmentalists oppose holding a 
constitutional convention out of a fear that, were a conven-
tion to be held, its delegates might propose weakening the 
“forever wild” safeguards for the Adirondack and Catskill 
Forest Preserve.63 Others worry that the corruption, evident 
in the legislature,64 would infect a convention.65 However, 
the conventions of 1894 and 1967 demonstrate that elections 
produced public-spirited delegates who overcame narrow 
or even corrupt interests in order to embrace an effective 
constitutional reform.66 The historical record demonstrates 
that such efforts, when tried in past conventions, always 
failed. For instance, each convention since 1894 preserved 
and enhanced “forever wild.” But even if unwanted amend-
ments did emerge, New York’s voters could vote them 
down, just as they have each time that the legislature has 
tried to weaken “forever wild.”67 

It is because a constitutional convention is a unique 
and one-time parliament that it has the independence to 
adopt an environmental human right. Delegates exercise 
their public duties in a highly visible forum. Delegates are 
less likely to be swayed by interests who profit from pol-
lution because they do not need financial donations and 
are not running for re-election. Unlike Albany’s traditional 
decision-makers, convention delegates are not like assem-
blymen or senators or the governor, who invariably aim to 
aggrandize their powers (“turf”) as they jockey with each 
other over policies and budgets. Delegates do their work 
and the electorate votes upon their proposed Constitution 
directly. 

The independence of convention delegates also enables 
them to address judicial reform. New York has one of the 
most antiquated court systems in America. Without an 
effective court system, there is no way for citizens to enforce 
their Constitutional environmental right, or other rights. 
Just as New York’s legislature and governor have dis-
counted their environmental responsibilities, they also have 
failed repeatedly to address calls for court reforms.68 Only 
a constitutional convention will act on pending bipartisan 
and professional court reforms.69 	

There have been many sensible proposals to restore 
“good government” in New York.70 To date, “good gov-

The existing “Conservation Bill of Rights” –  
good in its day – has not been sufficient to prevent  

or anticipate today’s environmental crises.
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A convention can restore nobility to governing. There 
is merit in trying, for we cannot know if we shall succeed 
until we try. Emulate Teddy Roosevelt’s gumption! We 
need not be resigned to environmental degradation. It is 
time for New York to reclaim its leadership by recogniz-
ing the human right to the environment. We can again, 
with Thoreau, enjoy resigning ourselves to what is good 
in the Earth. Should we fail to convene a constitutional 
convention to begin this task, we shall be complicit in 
today’s mugging of our public health and ecological 
integrity.	 n
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