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Abstract

Youth Justice policy in Scotland, under the ‘Whole System Approach’ (WSA), progressively
espouses maximum diversion, minimum intervention and the use of alternatives to custody
wherever possible. Yet Scotland still has one of the highest imprisonment rates in Europe. To
explore this discrepancy, this qualitative study used individual interviews and focus groups to
document the experiences of 14 young males aged 16 and 17 in one Scottish young offenders’
institution on their journeys to custody. Their experiences reveal the significant challenges faced
in understanding, navigating, and complying with the justice system, and also indicate that the

consistent implementation of WSA is problematic. The disconnection between the intentions of
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the WSA policy and the practical implementation means that these vulnerable young people are
not fully benefiting from the WSA. This paper therefore highlights important gaps between policy,

practice and lived experience in youth justice in Scotland.
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Introduction

With the passage of the Scotland Act 1998 and subsequent devolution, crime control, criminal
justice and youth justice are devolved matters which are the responsibility of the Scottish
Parliament (McAra, 2008). Scotland has a long-established welfare-based approach to children
aged under 18 involved in offending behaviour, with the current policy framework the Whole
System Approach (WSA) (Lightowler et al., 2014; Scottish Government, 2015a). At the core of
this approach is the recognition that children are not ‘mini-adults’, either in terms of their
development or maturity, and that children involved in offending, especially those who are
committing more serious and violent offences, are often extremely vulnerable with multiple,
complex needs (McAra and McVie, 2010; National Institute of Mental Health, 2011; Scottish
Government, 2014a). As a result, the WSA attempts to provide a holistic approach to addressing
needs, vulnerability and deeds, wherever possible with minimal formal intervention and maximum

diversion to programming that does not have the trappings of criminal processing, which research



concludes is the most significant factor in reducing reoffending (Scottish Government, 2015a;

Rutherford, 2002; Pitts, 2005; McAra and McVie, 2010).

Where diversion is not possible, the WSA advocates children should be retained in age-
appropriate systems, namely the Children’s Hearings System (CHS) rather than the adult court
(Scottish Government, 2011a). This is because the CHS is the judicial and welfare-based system
for young people from birth to age 18, without segregation due to offending behaviour (Lightowler
et al., 2014). The CHS has the power to retain young people within the system until their 18th
birthday and if they are appearing in court, to give advice to the Judge/Sheriff, which can result in

the case being remitted to the CHS for disposal (Criminal Procedure (Scotland) Act 1995).

Similarly under the WSA, opportunities to meet the needs and manage the risks presented by
high-risk young people safely and cost effectively in their communities should be maximised, with
custody being the last resort, as is consistent with the article 37 of the United Nations Convention
on the Rights of the Child (UNCRC) (Scottish Government, 2011a). Moreover, for the critical few
young people for whom it is not possible to retain in their communities, secure care should be
utilised rather than a young offenders institution (YOI) (Scottish Government, 2011a; Gough,
2016), with the National Association for Youth Justice (NAYJ) having gone as far as to advocate
for the abolition of YOlIs at the earliest opportunity, concluding they are totally unsuited to meet
the needs of vulnerable children (Bateman, 2016). While both facilities deprive the child of their
liberty, secure care establishments are based on different values to a YOI, providing more
relationship-based and therapeutic trauma and attachment informed support, although

longitudinal outcome data is scant (Moodie, 2015; Gough, 2016).



A change in the Scottish Government in 2007 gave rise to a new policy environment and attitudes
towards young people involved in offending, marking a significant shift away from more punitive
climate that had prevailed in Scotland and elsewhere in the UK in the late 1990s and 2000s.
Previous policy had been characterised by the ‘responsibilisation’ of young people who offend, a
focus on ‘persistent offenders’ and the introduction of the Antisocial Behaviour etc. (Scotland) Act
2004 resulting in rising custody rates and drawing criticism from the UNCRC (Hamilton et al.,
2016; Phoenix and Kelly, 2013; Lightowler et al., 2014). This change in tone was crystallised in
the WSA, introduced nationally in 2011. Since the mid-late 2000s, the evidence in Scotland
suggests that substantial progress has been made in reducing youth offending, which may
partially have been influenced by these policy and practice changes (Lightowler et al., 2014;
Murray et al., 2015). The number of young people being referred to the CHS on offence grounds,
appearing in court, and in YOIs has substantially reduced (Lightowler et al., 2014; Scottish

Government, 2015a).

In spite of this progress and the clear, evidence-based intentions and rhetoric of WSA policy,
various areas of concern and challenges in practice have been identified (Scottish Government,
2017b). In accordance with the UNCRC, children (defined as being under 18 years) in conflict
with the law should always be dealt with within the juvenile justice system, with concern repeatedly
expressed about children in the UK being tried in adult courts (Harris et al., 2016). In Scotland,
Dyer (2016) has highlighted that too many young people aged under 18 continue to be prosecuted
as adults in court, being treated as fully responsible for their behaviours and punished as such,
bringing lifelong consequences such as criminal records, that can persist into adulthood. Critically,
Dyer (2016) concludes that the maijority of these young people could have been supported and
managed via the CHS. Moreover, while the YOI population has been falling (from 222 at the peak

in Scotland in 2008, to an average of 67 in 2016), we still have a sizeable number of young people



in YOls, with Scotland continuing to have higher imprisonment rates than most other European
countries (Allen and Watson, 2017; Scottish Government, 2015b; Nolan, 2017). As a result, the

UNCRC has recently recommended that Scotland should:

Establish the statutory principle that detention should be used as a measure of last resort

and for the shortest possible period of time (Harris et al., 2016: 144).

In addition, more young people continue to serve periods of remand and sentence in a YOI rather
than in secure care (Gough, 2016; Nolan, 2017; Scottish Government, 2015a). The daily average
figures for under 18s in YOlIs in 2016 were 44 convicted/sentenced and 23 on remand, compared
with an average of 10 sentenced in secure care (Nolan, 2017). If the policy environment
maximises diversion and the practice setting is broadly congruent, with all 32 of Scotland’s Local
Authorities signed up to the WSA in principle, then the question remains as to why this

phenomenon persists.

This research explores whether the espoused policy intentions of the WSA are being achieved in
practice, by documenting the lived experiences and views of young people in a YOI on their
journey through the youth and criminal justice system to their eventual arrival in custody. The aim
is to highlight areas where implementation appears to be more problematic and the significance
of this for young people, to identify factors that may impact on the translation of policy into practice

and to make suggestions as to how WSA implementation could be supported further.

Research into the backgrounds of young people involved in offending behaviour and experiences
of desistance, as well as direct research with young people in custody, including on their
experiences of incarceration, across the UK and further afield is not uncommon (McAra and

McVie, 2010; Convery, 2010; Barry, 2016; Terry and Abrams, 2015; Hampson, 2016; Davis et al.,



2013; Deuchar et al., 2016; Broderick and Carnie, 2016; Holligan, 2015). However, while some
Scottish research is available, scant attention has been paid to the totality of young people’s
journeys through the youth and criminal justice system and their experiences of this. Smith et al.
(2014) did explore the pathways of young men into and out of custody, as well as their perceptions
of this and the support provided on these journeys. This research however relied predominantly
on case file analysis, chiefly via standardised prison psychology reports, supplemented by
interviews with 11 young men, and was conducted in 2013 when WSA was in its relative infancy.
Similarly, research into the implementation or effectiveness of the WSA is limited, with previously
completed evaluations having focused on a small number of geographic areas and failed to
include the views and experiences of young people (Murray et al., 2015). Therefore, this research

will extend the available evidence base.

Method

Ethical approval was received from the University of Strathclyde Ethics Committee which aims to
protect the integrity, security and well-being of participants and researchers in sensitive research
settings such as prisons. In addition, the Scottish Prison Service’s Research Access and Ethics

Committee granted approval.

All 59 males aged under 18 who were resident in the YOI on the date of the research were eligible
to be included in the study, regardless of sentence length or the nature of offending. Participants
were advised of the study and gave informed consent via their personal officer, who utilised
standardised information and consent forms. For practical reasons a purposive sample of those
willing and able to participate on that date was sought, and 14 young men chose to participate,
representing almost one-quarter of the YOI's under 18 population on that date. All participants

were aged 16 or 17, three were on remand (as yet untried) and 11 were serving a sentence. In



terms of the sample, it is acknowledged that this is a small-scale study and that, by using a self-

selecting process, participants were limited to only those who volunteered to participate.

A focus group methodology was adopted in order to provide insight into how young people
probed, challenged and responded to each other’s views and also to enable a narrative to be
developed between group members about their individual and collective journeys to prison
(Bryman, 2004). A topic guide was developed to explore the research questions including: the
young people’s perspectives on, and experiences of, the CHS, adult court, community orders,
secure care, and custody, as well as their views on how systems could be changed to meet young
people’s needs and improve outcomes. 12 young males participated across three focus groups,
each containing between three and five participants. Three researchers were present during each
focus group two of whom facilitated discussions while the other took notes. Two participants
requested a one-to-one interview, with the same topic guide used for each focus group and

interview.

With the consent of participants, each focus group was audio-recorded and partially transcribed,
with each individual interview recorded via hand-written notes. A thematic approach to analysis
was utilised, to focus on what participants were recounting about their experiences. While initial
coding was guided by the research questions, other themes were allowed to emerge from the
data. Initial coding was undertaken manually by one of the researchers, and independently
double-coded by a second researcher for quality assurance, with these codes sense checked by

the second author. Themes were then reviewed across two coding cycles.



Findings: A Journey Through Justice

On analysing the data, the themes have been aligned to the chronological journey that young
people have travelled on through the justice system via the CHS, adult court, community orders,
secure care and custody; as well as the adversity experienced by young people prior to this

journey commencing. All names have been changed.

The Children’s Hearings System

The WSA advocates that where young people cannot be diverted from the criminal justice system,
the first formal system they should enter is the Children’s Hearings System, and 11 respondents
reported having such previous involvement due to their offending. Participants described a child-
friendly system, where they felt able to contribute by explaining their perspective and progress
made and that in decision-making, panel members took a balanced approach, recognising both
the positives and strengths of a young person and their situation and concerns. Young people’s
views varied about whether the CHS was harsh enough to serve as an effective deterrent or to
learn from and create behaviour change, and their stance and experiences resulted in a

differential impact when the protection of the CHS was removed:

When | was 16, | thought | was still a wee boy...I got caught with two knifes when | was
under 16 and one knife when | was 16. When | was 15 you get taken to the police station,
they phone your da and coz you’re on a supervision order you get took back to the house.

Then when | was 16 | got caught with one...and obviously | got took to Court for it (Callum)

In spite of legislative provisions enabling children to remain in this system until their 18th birthday

and to provide advice to courts, no participants were still involved with the CHS. Over half of



respondents commented that their Compulsory Supervision Order (CSO) had been terminated
just prior to, or following, their 16th birthday. Research participants were often able to remember
that this was “two days before”, “five days after”, “a week after my 16th birthday”, and that in many
instances offence cases were still outstanding or a serious offence was committed very quickly

after this order being terminated. All respondents deemed the termination of their CSO to be a

negative experience, with one child adamant that this should be the key finding from the research:

| think you shouldn’t be allowed (to be) took off your CSO until you are 18 years of age
unless you are doing really well...until you have completely and utterly changed, got an
apprenticeship or something...and not like doing well for a month, it should be for at least

a year... and you should be able to get put back on it (Alex)

Three participants specifically stated they believed the CHS could have managed their offences

and the ‘danger’ they presented which had led to their current detention in custody.

The adult court

The WSA states that where prosecution in court cannot be avoided then in practice young
people’s engagement with the court system should be facilitated and enhanced support should
be received. By virtue of their position in custody, all of the young people in the study had
experience of the adult court and this was frequently described as a harsh experience, which was

difficult to participate in and to understand:

| was in court the day after my 16th birthday and didn’t know what was happening...| just

didn’t have a clue (Greg)



Respondents recounted the difficulties experienced in attending what were often multiple court
appearances for any one case and of delays in the court process. The implications that this could

have on a young person’s ability to access opportunities were significant:

When | was out | had got a house, a job, a bird [girlfriend] and a dog. Then eventually
you go to court, get the jail and lose it all. The same you could keep your head down all
the way through [your sentence] and it comes to tag date you don't get it because of

outstanding cases (Kyle)

Over a quarter of respondents commented that the decision being made by the Sheriff/Judge was
focused heavily on the negatives for that child, such as past behaviours and previous placements

in secure care or custody, without reference to progress that may have been made:

The children’s panel...gave me the opportunity for a new start but now you go to Court

and because it’s just bad stuff [the judge] just bangs you up (Kyle)

| got recalled but I'd done courses, had an apprenticeship, never missed meetings with
my social worker.... My lawyer told the judge but he didn’t take it into consideration

(Oscar)

Respondents reported this could result in inconsistency in decision-making and sentencing, which

they reported compounded their lack of understanding of the system.

Community Orders

10



The WSA advocates that young people should be supported in their community wherever possible
and when a young person appears at court alternatives to secure care and custody should be
considered, with almost all of the young men having previously experienced some form of
community-based measure via the adult court. The range and number of measures that had been
utilised was vast, with significant issues reported in complying with such measures. 10
participants reported having been subject to bail conditions, the majority of whom stated they had
breached these. Only a third described workers who supported them to adhere to such conditions.
Two respondents advised they were no longer given bail as they had failed to comply so many
times. Four of the young people stated they had previously been subject to a Community Payback
Order (CPO), although again compliance with such orders and their conditions was reported to

vary:

| had six chances for my CPO but kept patching them for supervision and unpaid hours.

| never went so ended up back at court (Brian)

Nine respondents had previously been made subject to curfews, with many stating this included

electronic monitoring and two specifically commenting that compliance had been short-lived:

| cut my tag off five days later (Kyle)

| lasted one day on the tag and then went on the run for a month (Ross)

A number of the participants reported issues with the timing of curfews, with only one stating he
had managed to extend this to enable him to attend pro-social activities. Instead more frequently

cited issues included timings constraining the ability to work and having different requirements of

11



different orders, including different times for different curfews, often resulting in multiple breaches

in any one incident.

These experiences lead a number of respondents to conclude that community orders were

impossible to comply with:

It's just not realistic (Kyle)

| know if I'm out there I'll breach it (Brian)

Those participants who had not previously been subject to such orders stated they would prefer
such measures and would comply with the conditions, but added the caveats that this would
depend on curfew times and could be impacted on by issues in other areas of their lives, such as

substance misuse:

| would rather be outside. | don’t like being in here. | would accept the tag and comply
with conditions, provided the curfew times were ok, and would stay out of trouble so |

didn’t come back here (Gary)

Secure care

Where young people’s needs and risks cannot be managed and addressed in the community, the
WSA states that secure care should be utilised rather than custody, yet less than half of the
respondents reported having previously been in secure care due to their offending. Of the young
people who had experience of secure care, the majority reflected positively and spoke fondly

about the environment provided and relationships with, and supports from, staff:

12



I's actually like being locked in your home... [the staff] treat you like you're their bairn

[child] ...I'd go back in no time (Oscar)

Respondents advised that although secure care is a still a locked building and offers similar
programmes to YOlIs, that they would prefer such a placement rather than custody. In addition to
the above, young people cited increased freedoms and material provisions, and better contact
and links with family, education provision and preparation for release as reasons for this. Two

young people specifically stated that there should be more opportunities to return to secure care:

Secure is more likely to help me if | was in there for a long period of time. I've been in and

out, in and out of prison...This place doesn’t help me. I'd be better in secure (Alex)

Custody

Regrettably, however for many of the young people this was not their first experience of detention
in a YOI, with nine participants having experienced a previous period on remand and two young
people reported that this was their fourth time in custody. Respondents varied markedly in their
views on custody, with a number of young people reflecting that removal from their circumstances
outside custody prevented the committal of further and more serious offences and/or serious harm
coming to the young person, either through their own behaviours or that of others. By contrast,

many other young people were less positive about their experience of prison:

It sends folk insane (Ross)

They tell you when you can shower, speak to your family, when to eat (Ethan)

13



Young people reported a wide range of services were available in custody such as youth work,
groupwork, addictions support, employability services, social work, and support from third sector
agencies. However, the accessibility of such services was reported to be constrained due to the
awareness of services, remand status, staffing capacity to deliver services, and it being the

decision of prison staff as to whether the young person could participate.

Two young people specifically stated that they believed no one under 18 should be in custody,
with three respondents adding that it was particularly obvious to them that many young people

should not be in prison:

A wee boy tried to kill himself the other day... He [judge] sent him here for seven days

when he should be in secure. He’s just a wee boy not cut out for prison (Oscar)

However, over a third of respondents stated there was little that others could do to reduce the

YOI population, at times appearing almost hopeless that this was their fate:

I's up to the person. If they want to do the same thing and come back in they will keep

doing it (Steve)

| would say more chances, but I've had all the chances in the world (Brian)

The journey’s point of origin: childhood adversity and exclusion

While the above section has referred to young people’s journeys through the justice system itself,
in reality these journeys started long before any direct contact with justice system, originating in
a childhood steeped in adversity. 11 respondents reported a history of social work involvement,

for many dating back to their early years. Nearly all of the young people interviewed reported

14



multiple experiences of loss; bereavement; abuse; trauma; family breakdown; parental ill health;
parental inability to cope; homelessness; mental health difficulties; substance misuse; and sibling
involvement in offending. Eight young people reported that they had been removed from their
parent’s care as a result of the above issues. Moreover, over half of those interviewed appeared
to display comprehension and understanding difficulties, and speech, language and

communication needs, in some cases at a level that the researchers deemed to be substantial.

While school may have provided a safe, stable, nurturing environment for these young people, by
contrast, the majority of participants described experiencing disrupted education, movements
between schools, truanting and lack of support. These young people had been excluded from
school which they linked, along with inadequate alternative education provision, to their offending,
citing the subsequent loss of opportunities, education and qualifications, as well as the

unstructured use of time, as key issues:

After | got excluded from school, | started robbing houses, stealing cars, drinking every

day, smashing stuff up (Steve)

As a result, over half of respondents spoke about the role of schools in keeping children in

education and reducing the use of school exclusion as a means of preventing offending.

Furthermore, respondents advised there was a lack of available opportunities in the community,
or at least awareness of these opportunities, to support children experiencing adversity and as a
diversion from offending. Respondents deemed the availability, accessibility and awareness of
leisure activities, apprenticeships or employment, accommodation, addictions support and
offence focused work in the community was important in preventing and reducing offending and

that young people should be involved in the development of these opportunities:

15



You get opportunities in jail, like doing the Construction Skills Certification Scheme card,

Duke of Edinburgh...outside you don’t know where to go and access that stuff (Brian)

Discussion

The lived experiences of the young people in this research suggests that the espoused policy
intentions of the WSA are the right ones, but are only partly being achieved in practice. It is
positive that on their journey through the youth and criminal justice system, many respondents
had experience of the more age-appropriate Children’s Hearings System, the number and range
of community orders experienced via the adult court were vast, and almost half had previously
been placed in secure care. However, while it is difficult without full case information to comment
on the rationale behind the decisions made in respect of individual respondents, this research
has identified a number of areas where the consistent implementation of the WSA appears to be
more problematic. These include the lack of understanding, information, participation and support
reported by many respondents; the failure to maximise the use of the CHS, particularly through
the termination of orders, rather than the adult court system; and the use of custody rather than
secure care, each of which has significant implications and warrants discussion. While it is
acknowledged the implementation of policy into practice is inherently difficult, a number of barriers

are identifiable, along with suggestions for change.

The gap between the espoused intention of the WSA that all young people should be included,
informed and supported through the youth and criminal justice system, and the lived experienced
of the young people in this research is particularly clear (Scottish Government, 2011d).
Regardless of where in the system they found themselves, young people described a lack of

information or, where information was received, they advised this was not always readily available
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or understandable, explained or helpful, at times relying on informal information from other people

who they met during, or had been through, the process:

No-one tells you anything, you just need to find out yourself really (Ethan)

A similar picture was reported in lack of support being made available to young people to navigate
this journey. This gap was most striking in the difficulties young people reported in understanding,
engaging and participating in the adult court process, echoing the findings of Smith et al. (2014)
and Cox (2013). This has crucial implications in respect of perceptions of procedural fairness, key
components of which are individuals having the opportunity to be heard; feeling they have been
respected; and understanding the decision-making processes, deeming that decisions have been
made in a trustworthy and unbiased manner, and the requirements and expectations on them of
such decisions (Bowen and Whitehead, 2016). Procedural fairness matters as research has
shown when people feel they have been treated fairly, they are more likely to accept that the
courts have a moral right to make decisions and subsequently to comply with such decisions, with
research by Murphy (2015) finding this has greater importance for young people than for adults.
Moreover, the implications in respect of young people’s right to participate in decisions that affect
them as enshrined in domestic legislation and the UNCRC are clear. Possible barriers to the
implementation of this area of the WSA include that the information and support being made is
available is insufficient to address the complexity and level of need presented by young people
involved in offending behaviour, with this study echoing previous research in identifying the high
prevalence of adversity, early system involvement, care history, and comprehension and
understanding difficulties and speech, language and communication needs in the sample
(Vaswani, 2014; Murray, 2012; Holligan, 2015; Broderick and Carnie, 2016; Smith et al., 2014;

Chitsabesan et al., 2014). It may also be that such support is not being provided, with WSA a

17



policy rather than a legislative requirement and Murray et al. (2015) highlighting buy-in to WSA
policy and practice cannot be assumed and funding and the availability of resources is a concern.
To support implementation, it is important that creative resources and methods to support young
people’s understanding of these systems and processes are developed, as also concluded by
Smith et al. (2014). Moreover, this requires investment in developing, supporting, and sustaining
the knowledge, understanding and skills of the workforce to ensure they are able to communicate
to young people in accurate, accessible and meaningful ways, information about the systems they
are involved in. It is also necessary to ensure that tailored, wide-ranging, individualised support
that is proportionate to the level of need and risk presented is available to all young people on
this journey, and the provision of such support is monitored on a multi-agency basis (Smith et al.,

2014; Scottish Government, 2015a).

The failure to maximise the potential of the CHS, deemed by the young people in this research to
be a much more positive, inclusive and understandable child-friendly system, particularly
regarding the continuation of CSOs, is another critical finding. This has significant implications in
terms of compliance with UNCRC and the right of children to be dealt with within the juvenile
justice system and the ability to be retained within age appropriate processes and facilities,
namely the CHS and secure care (Lightowler et al., 2014). Longer-term implications are also
evident, including in respect of the differential arrangements for the disclosure of criminal
convictions dependent on the disposal received, under the Rehabilitation of Offenders Act 1974,
and in accessing aftercare support entittements for care leavers, which are only available if the
young person was “looked after”, which can include being subject to a CSO through the CHS, on
or after their 16th birthday. This issue highlights the disconnection between the intentions of the
WSA policy and the legislative framework within which practical implementation takes place. In

Scotland, the legislative definition of a child is inconsistent, dependent on which piece of
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legislation is being utilised (Dyer, 2016). We would therefore echo Dyer (2016) in concluding that
if there is real commitment to addressing this issue, legislative change to define all under young
people aged under 18 as children, to enable children to remain within the CHS until their 18th
year, and changing the presumption that in all but the most serious of cases (solemn cases) under
18s are dealt with through the CHS or through diversion from prosecution in jointly reported cases
is required. Moreover, given that efforts to effect practice change have thus far had limited impact,
further research, monitoring and guidance regarding 16/17 year olds in the CHS would be useful

(Association of Directors of Social Work, 2011; Scottish Government, 2010).

Until this is achieved, young people will continue to be dealt with in the adult court, with further
gaps between the policy intention of the WSA and practice evident in respect of young people’s
lack of support, understanding of the process, delays in proceedings and the rolling up of
outstanding charges at court, the implications of which are as detailed above (Scottish
Government, 2011b; Dyer, 2016). Addressing these issues in practice will require a multi-agency
response with partnership working having been identified as key to the WSA, which is crucial if
we are to improve on the experiences of our young people in court (Murray et al., 2015; Scottish
Government, 2011b). In respect of the available disposals through court, while it is positive that
many of the young people had experienced community orders, the difficulties in complying with
such disposals and their ingrained sense of hopelessness at the chances of successful
completion is important and consistent with other research findings (Scottish Government, 2011a;
Bateman, 2011; Smith et al., 2014). This must be addressed as the costs of non-compliance are
significant, as illustrated by Bateman (2011) in the link between non-compliance and entrance to
custody, especially for short-term sentences, which are recognised as particularly ineffective
(Bateman, 2016). To do so, adult court community orders should only be utilised where absolutely

necessary, and in such instances should be accompanied with full explanations of the

19



requirements of such orders and the costs of non-compliance, taking into account our findings on
the high levels of need presented (Scottish Government, 2011b). Moreover, in determining the
conditions and expectations of such orders, individual consideration should be taken of the child’s
age, developmental capacities and likely limited knowledge and experience of measures of this
nature; potential fears and hopelessness about successfully completing orders; and how the
barriers to successful compliance can be reduced and what support may be required (Smith et
al., 2014; Cox, 2013). Further research into the effectiveness of such orders, and critically what
can help to make them more effective, would be beneficial and support confidence in such
approaches (Scottish Government, 2011c). Yet this research suggests that wider improvements
to the court process for young people could be made, such as in incorporating the benefits cited
by young people of the CHS to make courts more “child-friendly”, or developing youth hearings
or problem-solving courts for young people, although this would need to be informed by full
consideration of what we know from the evidence on working with young offenders (Bowen and

Whitehead, 2016; McLeish, 2008).

The unique findings from this research in young people’s experience of both secure care and
custody support the conclusions of the UNCRC that removal from the community should be the
last resort and where necessary should be in a child-care establishment that promotes wellbeing
and longer-term development (Harris et al., 2016). It has however highlighted issues in
implementing the WSA stated preference of secure care rather than YOls. Again this is likely to
be influenced by the disconnect between policy, legislation and practice, with legally young people
only able to be placed in secure care if they are subject to measures via the CHS at the point of
sentence and financially, in respect of remand cases, the Scottish Government fund YOI
placements but not secure care, with secure placements instead being the responsibility of the

local authority (Lightowler et al., 2014; Murray et al., 2015). This may also be impacted on by the

20



limited research on outcomes and therefore questionable effectiveness of such facilities, with
almost half of the young people in this study having had previous experience of secure care, but
likewise we know the use of the alternative (YOI) is not driven by evidence of effectiveness
(Bateman, 2016; Armstrong and Weaver, 2013). Again, if the implementation of WSA is to be
supported, we need to remove such barriers to the use of these age-appropriate facilities, which
the legislative change proposed above would support, and reflect further as to how children can
be enabled to return to secure care (Lightowler et al., 2014). Implementation may also be
supported with further research into short and long-term outcomes for young people in secure
care and addressing the calls for action made in the recent review of secure care (Gough, 2016;
Moodie, 2015). There is however a wider issue to be addressed which is consideration of the
threshold for a custodial sentence, what its purpose is, and what benefits it provides beyond what

can be offered in the community, as well as to enable legislative reform (Bateman, 2016).

Arguably implementation of the WSA is further complicated because change and support is
needed earlier in the system, prior to contact with justice services. In this research the majority of
respondents were known to social work, the CHS and care experienced, often having been known
to services from a young age, underlining the need for preventative and early intervention support
as is advocated under Scotland’s approach to improving outcomes for children Getting It Right
for Every Child (Scottish Government, 2014b). Moreover, this research has echoed the findings
of previous studies on the impact of school exclusion and the link with offending behaviour,
supporting the need for strategic focus on this area under Government policy (McAra and McVie,
2010; Smith et al., 2014; Holligan, 2015; Scottish Government, 2015a). Thus far however, efforts
have had far less impact on pupils with additional support needs and those who live in the areas
of greatest deprivation, factors again which are often prevalent in the experiences of young people

involved in offending (Scottish Government, 2015c). Continued efforts are needed to ensure that
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support is available to the most challenging and disengaged young people (Scottish Government,
2015c). Likewise, this research has raised questions about whether there is more the care system
can do in preventing offending, which is particularly timely given that Scotland is currently
undertaking a root and branch review of the care system, and the role of community-based
supports and services to ensure young people do not need to enter custody as a means of
addressing needs and accessing services (Tata, 2016; Scottish Government, 2017a). This is
essential if we are to address the pervasive sense of hopelessness in young people who believe

that ending up in custody is inevitable rather than a tragic failure of the system.
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