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Abstract:

While there is good recent scholarship on the social production of police and crime statistics in China, arguably the matter of the more contextualising “criminal question,” particularly during Mao’s time (1949-1976), has not been re-visited or scrutinised in recent years. The mixing of revolutionary socialist and post-reform discourses has permitted usages of terms according to their surface meanings in English without consideration of their complex historical meanings. Thus Chinese realities can be misunderstood. In the revolutionary period, crime became broadly conflated with China’s own version of Marxist-Leninist law and justice. This article examines the changing nature of the “criminal question” during both Mao’s time, where the political question of friend/enemy was key, and the economic reformist period where the social dynamic was based on profit and loss and where the myth of markets and commodities came to be “naturalised.”
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...they know whereof they speak - even if they do not say all they know.

                Simon Leys, Chinese Shadows, 1976: 214 

Introduction

For many, the study of crime is different from studying the criminal question. For the Italian school of critical criminology in the mid-1970s, its journal “La questione criminale” came to embody the meaning that “crime is not considered independently from the procedures by which it is defined, the instruments deployed in its administration and control and the politics and debates around criminal justice and public order. The criminal question can therefore be provisionally defined as an area constituted by actions, institutions, policies and discourses whose boundaries shift” (Pitch, 1995: 52). Indeed, as Balbus notes, claims over definitions are made all the more contentious through the institutional application of “the law” itself:  “One of the central tenets of law is that crime is not an entity in fact but an entity in law. Violent activities therefore have to be fitted into predefined categories in law. [In legal terms] the political character of motivations is irrelevant. The effectiveness of the process of course, will depend on the extent of political involvement and the ideological coherence of the participants” (Balbus, 1973: 3). This latter point is as applicable to the controllers and their mechanisms of control as it is to the controlled.

Constructing one’s object of inquiry in this fashion does not deny the objective existence of harmful actions with negative consequences for the lives of others; yet it does imply analysing how and why and with what consequences these behaviours come to be defined as crimes. Further, it implies taking into account the necessity of different viewpoints, including one’s own way of seeing that shapes the construction of the criminal question; and recognising that the criminal question exists only ever as indicating a certain position. In adopting this approach, we explicitly recognise that, by definition, in this perspective the criminal question is suffused thoroughly by a rich historico-cultural context (Nelken, 2010; Garland, 2011). 

In this paper we take China and consider not “crime” but the “the criminal question”; by adopting such a perspective, one both de-naturalises and de-formalises any simple conception of crime. This perspective does useful work in drawing our attention to the specific temporal and geographical location and assemblage of a set of forces (understood in a similar vein to Bourdieu’s well-known “field” concept - see Bourdieu, 1980), and the themes, debates and dilemmas that comprise it. In so doing, we also attempt to write what Foucault calls “a history of the present” (1977), the idea of using history as a means of critical engagement with the present. Thus, such an approach should illustrate the weight of its own history and display the “stickiness” of the particular political culture’s many facets - legal, institutional and discursive. 

While there is good recent scholarship on the social production of police and crime statistics in China (see He 2014; Zhang 2014), arguably the matter of the more contextualising “criminal question” in China, particularly during Mao’s time (1949-1976), has not been re-visited or scrutinised in recent years. This criticism, of course, is not limited to the situation in China. While mainstream criminology in the USA spends insufficient time discussing the definition of crime (Agnew, 2011), the impact of critical criminologists, including labeling theorists is limited (Chambliss, 1989; Green and Ward, 2004; Michalowski, 2010). Yet, labeling theorist Becker (1967) reminded us the politico-moral nature of crime by asking, “whose side we are on?” Echoing that call from a very different angle, Jiang Qing, Mao Zedong’s widow, herself on trial in Beijing in1980 (The Trial of Jiang Qing, 1980), interrogated the judge rhetorically and answered it triumphantly, “What is crime?  Anti-Mao is crime!”.
“The criminal question” is especially important for China study because the society has undergone significant transformation over the period, especially post-reform (1978 - present); and while arguably the genealogy could be taken back to the Legalist tradition in Chinese history, where the “criminal question” was formed in the language of the credo “protect the emperor”(see Hu 1994; Ren 1997), we have chosen to focus our attention on the most recent transformation. The year 1978 was a turning point in China, where the secularized “covenant of grace” that had tied Mao to the people, was, as Michael Dutton notes, abandoned and replaced by a new set of political and economic conventions that would revolutionize the country (Dutton, 2000: 65). Whereas today the “criminal question” in China still has arguably its own distinctiveness, in relation to international standards, differences are largely a matter of degree (Cao and Cullen, 2001). In Mao’s revolutionary China, the “criminal question” implied a qualitative difference in kind. 
“The Criminal Question” under Mao

The legal experience of some twenty-five years of revolutionary struggle from the early 1920s arguably preconditioned the approach to the “criminal question” adopted by the Chinese Communist Party (CCP thereafter) in the post-1949 era. Indeed, the function, procedures and infra-structure of the legal system itself were transferred largely intact from the pre-1949 practices (Griffin, 1976). For the early CCP (1927-1949), the three key factors governing their approach to “the criminal question” can be seen as (1) the immediate circumstances of a revolutionary “crisis” situation, (b) communist ideology, mixed with Chinese traditional notions of “law,” and (c) the practical experience of actual leadership. During this pre-1949 period, the environment was characterised by in-fighting among party factions, Comintern’s remote dictates, economic scarcity, guerrilla warfare, poor communication infrastructure, and a generally apathetic populace. The rapidly changing political, economic and military situations and/or territories required a flexible assemblage of laws and procedures. With few “legal specialists,” detailed codes of law were practically useless. Nor should the impact of a civil wartime atmosphere be overlooked; there are parallels with Chinese Nationalists “national emergency” approach toward “political” offenders in Taiwan in period 1949-1987 (for commentary on this see Peng, 1971; Cohen, 1977). 

Turning to ideology, this was also clearly important in determining “the criminal question.” Quite simply, because of the close connection between ends and means in Communist ideology, laws varied with changes in the political objectives of the ruling Party. For example, in the early period a broad definition of counter-revolutionary activity was needed to coincide with the objective of class struggle. When the objective shifts to national resistance against the Japanese invaders (1937-1945), the CCP adopted a narrow definition of counterrevolutionary activity as well as many of the Chinese Nationalist’s laws in an effort to show political unity. As the Party objectives reverted to a class struggle in the post-civil war period, the definition of counterrevolutionary activity was again expanded to include, for example, economic crimes (Cohen, 1977). 

Third, the actual learning process of leadership experience allowed for development of practices, especially in the interpretation and use of “mass-line” practice (Li, 1970). The mass line was translated into several precise techniques in respect of “the criminal question,” and alongside the idea of “class line” the approach was inherently flexible in addressing any “criminal question.” Class line was especially flexible, since the criterion of economic class could remain latent, only to be selectively applied when convenient for broader political objectives. Class was particularly significant in defining counterrevolutionaries during periods of redistribution of wealth for instance, but not in periods requiring a united front against the Japanese. The core defining praxis of “flexibility” of the legal system was seen as perhaps a “permanent” feature of law with Chinese characteristics (Hazard, 1969; Li, 1970) or as a feature of combining of morality and law. In this sense, such praxis arguably carries the interpretive resonance of Hans Kelsen’s ‘Grundnorm’ concept (Vinx 2007).
To comprehend the “criminal question” in China under Mao, one must appreciate that everything was pulled by the gravity of the prior binding political question, “Who are our enemies, who are our friends?” This single question dominated the Chinese lifeworld in a myriad of ways, including how to understand crime and its control; to paraphrase Joseph Needham, the enemy/friend dyad was the core of Maoism’s “moral theology” (Needham, 1971). In its revolutionary phase, the country operated almost entirely on the basis of this binary divide: revolutionary “friend” or “enemy” (see Dutton, 2005 for the classic exposition).   

Unlike western legal systems where criminal behavior must be expressly defined in written or customary law, in revolutionary China actions that “endanger the people’s democratic system of our country, destroy our social order, or are dangerous to our society and deserve criminal punishment” are criminal. To the crucial question of who defines “dangerous to our society,” the answer is determined by the will of all the people led by the working class. Another quotation further clarifies the point: The term “‘violation of criminal law’ cannot be understood merely as violation of criminal legislation.” The implications of this definition are obvious. The CCP is almost free to declare acts criminal as it sees fit. What was not criminal behavior yesterday may be today and again may not be tomorrow (Stahnke, 1967:513). Analogy, thus extends law to cover criminal behaviour not explicitly mentioned in the legal texts. Accordingly, undesignated crimes were to receive the same degree of punishment as similar crimes specifically listed (Tao, 1974). Thus the Western legal concept of nullum crimen sine lege, nulla poena sine lege, which had no tradition in China, was likewise rejected. In addition, the conflated concept of crime during Mao’s time was capable of being retrospective: red-handed counterrevolutionary (xianxing fangeming) and historical counterrevolutionary (lishi fangeming). Some historical behavior was considered criminal again and again in various political campaigns. For example, if a person worked for the previous government, which many people did, it was considered a historical dark point (lishi wudian) and might involve political humiliation (self-criticism in public gathering) every time when there was a political campaign. Although there was a definition of crime according to the Soviet-inspired constitution, Berman (1970) points to the fact that the Chinese approach to the “criminal question” was marked by a profuse moralism and a high degree of latitude in the definition of crimes – in contrast to the Soviet characteristics of formalism and precision. 

Crime was not simply an issue of quality of life, but instead it was a significant indicator of the political stability of the society as a whole (Cao and Dai, 2001). The “criminal question” was greatly inflated to include deviant thinking, deviant ideology, historical behavior, anti-CCP behavior, and anti-Mao thinking (Zhang, 2016). Thus, the new category of counterrevolutionary was invented as a crime and it was all-inclusive. In consolidating his role as both the CCP’s paramount leader and as the new regime supreme leader, Mao launched a series of political campaigns, notable for their role for the methods of Soviet-inspired thought reform first developed in Yan-an, and then institutionalized and standardized throughout entire China, including the use of self-criticism and dividing people into two categories of friends/enemies (Cao, 2007; Dutton, 2004; Lieberthal, 2003). The Maoist campaigns of the 1960s and 1970s were all disciplinary (in a postmodern sense) in so far as they were predicated upon the idea that they would, like the Great Proletarian Cultural Revolution (1966-1976), “touch the people to their very souls” and transform them into new socialist persons. The Maoist campaigns offered a methodology of social transformation. As Schram (1971) points out, the population was kept off-balance via a series of party inspired campaigns each rectifying the errors of the one that went before. Permanent revolution was designed to keep the people totally dependent on the next directive of the party. In its necessary arbitrariness, the Cultural Revolution was anti-legal in its very essence. Permanent revolution, or “continuous” revolution (jixu geming) as it was re-phrased in China, was the formula for permanent control (Forte, 1982: 204) or permanent repression of perceived enemies. The essence of Mao’s approach is summed up in homely form in the Hunanese folk-saying “There is no pattern for straw sandals; they take shape as you work on them.” In other words, the course of the revolution cannot be laid down in advance in all its details. The broad goals - economic development, socialism, communism – are of course known, but their meaning, and the path for reaching them, must be continually reassessed in the light of events. This view, which might be called Mao’s “uncertainty principle,” finds its theoretical justification in his insistence on the importance of “disequilibrium” (Schram, 1971: 231).

As mentioned, the most important divide under Mao was the binary separation of friends and enemies. Violence against class enemies were considered revolutionary (and just) behavior (Mao, 1967). Mercy to enemies was considered cruel to class brothers and sisters. Five new categories of crime, called black five categories (heiwulei), were created in the 1950s through the process of juridical othering: landlords, rich peasants, anti-revolutionaries, bad elements, and rightists. The groups were enlarged into nine categories during the Cultural Revolution in the late 1960s: traitors, spies, capitalist roaders, and intellectuals. Once being labeled in one of these categories, people were marginalized and prosecuted periodically. Extra-legal execution methods such as beating and starving to death were common for people in these groups during the entire 1950s (Dikotter, 1997) as well as later. In addition, all people associated with the enemy, especially their family members, were affected and were encouraged to draw a line (huaqing jiexian). Even so, the family members of one of these categories would not be able to live a normal life because they were born with the original sin. They were not to be treated equally. For whatever perceived bad behavior they may have, their punishment would be doubled automatically. Thus, as a new class-based caste system was formed during the period. A punitive sanctioning culture was nurtured, including “public sentencing rallies” (gongshen dahui), where Party Committees organized and encouraged “the masses” to pass judgment on those deemed to have transgressed state goals and regulations (see generally Trevaskes 2007).  
The most severe category of crime was not homicide, but anti-revolution, anti-CCP, and anti-Mao. In the name of defending the new regime, about 712,000 people were sentenced to deaths between 1950 to 1953 during the Campaign to Suppress Counterrevolutionaries – an average of 177,500/year. Arbitrary arrests and executions without evidence were commonplace (Trevaskes, 2012). Yang (2008) notes that the actual number of execution was likely much higher than the officially acknowledged estimates of 712,000. Pye (1991) put the executed number between 1 million to 2 million while Dikotter (2013) set the number to more than two million. Whether such state behavior is state crime or not is an open question (see Chambliss, 1989; Green and Ward, 2004; Zhang, 2008; Michalowski, 2010).
What was more unique about Mao’s method of control was that Mao set the quota of killing at 1 in a 1,000 of the population (Zhang, 2008; 2016; Strauss, 2002; Yang, 2008). The Campaign to Suppress Counterrevolutionaries was the first campaign during Mao’s time (1949-1976) to maintain a “peaceful” political domestic environment. It was soon followed by Anti-Rightist Campaign in 1957, the Great Leap Forward in 1958 (which resulted in the great famine in 1959-61), Socialist Education Movement (or Four-cleanup Campaign) in 1963-66, and finally the Great Proletarian Cultural Revolution from 1966 to his own death in 1976. The scale of each campaign increased in size, the number of people in the othering categories grew larger, and the deaths were no longer limited to formal sentencing, but would include thousands of “abnormal deaths.” Chen (2001) estimated that non-natural deaths occurring during the Cultural Revolution exceeded 1,700,000 people. In a small but more meticulous study, using the snowball non-random sampling technique, Wang (2004) revealed that some thirty percent of the victims died from violence of various sorts, some sixty-five percent committed suicide in order to escape mental and physical torture, and almost five percent were pronounced guilty of counterrevolutionary crimes and sentenced to death. Successive campaigns were the vehicle to correct the errors of previous campaigns, and exemplified Mao’s belief in the importance of “disequilibrium” to keeping alive the necessary revolutionary approach. 

The “criminal question” is also constituted in terms of official discourse. In what must be the most comprehensive assessment of the Mao period, the report “The Basic Character of Crime in Contemporary China” by the Ministry of Public Security Research Unit Number Five (1989), and never intended for official publication, offers us through its language an authoritative sense of the relationship between crime and the political, economic and social forces at work in this time. In language replete with admixtures of ideological and behavioural categories, according to the Ministry

Sabotage was the most serious criminal activity at that time and this was aimed at over-throwing the People’s Government. A large number of criminal offences were interwoven with reactionary crimes. Among the criminal offences murder for revenge, arson and gang-style looting were prominent as were various other types of crime designed to sabotage social order. In 1950, there were 510,000 cases registered nation-wide of which 47,000 were considered serious. The second “high tide” could be described as the “period of temporary difficulty” (zhanshi kunnan shiqi) which took place from the late 1950s to the early 1960s. During that period, both agriculture and industry suffered heavy losses, partly as a result of erroneous policies pursued at that time, and partly due to three consecutive years of severe natural disasters. Making use of this opportunity, the Chiang Kai-shek clique clamoured to retake the mainland and, in co-operation with some main-land counter-revolutionaries, they created disturbances and involved themselves in sabotage activities. Criminals gathered together to engage in robbery and looting and cases of stealing production materials, grain, edible oils and other daily necessities grew sharply. There was a six-fold increase in the number of robberies when compared with the previous few years and the number of cases of murder doubled. In 1961, 420,000 criminal cases were registered including 24,800 serious criminal cases. The third “high tide” was the ten-year period of chaos known as the Cultural Revolution (1966-76). During this period, the national economy stagnated and just about everything was severely disrupted. This significantly and badly affected the youth of this period who had no schools to attend nor work to go to. Under conditions which allowed for extreme egoism and anarchism, acts of smashing and grabbing became fashionable and cases of mass fighting, robbing passers-by and looting homes, not to mention hooliganism, all increased markedly (Dutton, 1997: 162).

Two major achievements of the revolutionary Mao period were the institutionalized new class-based caste system and the institutionalized suppression of individuals’ economic motivation. As the command economy was based on state and collective ownership of enterprises, and centralized state plans, obedience to the CCP and to state was a primary characteristic (Lieberthal, 2003; Whyte and Parish, 1984). Through the political lens of the binary “friend/enemy” divide, economically motivated behaviors were considered political expressions of “capitalist tendency” and even as attempts to “sabotage socialism.” Therefore, they might end up being just as easily interpreted as criminal in essence. Yet, as the old political binary logic of “friend/enemy” began to wane, another mode of simplification came to the fore. Monetary forms, institutionalised through contractual relations, turned the Chinese lifeworld and thus the “criminal question” on its head (Dutton, 2005).  

“The Criminal Question” since Mao (1978 to the Present)

After Mao’s death in 1976, China began the post-Cultural Revolution project of legal construction (Alford, 1999; Gallagher, 2006). The new regime under Deng Xiaoping stopped Mao’s radicalism and changed the course of China’s development. Within a short period of time, the nation’s constitutions were re-written twice in 1978 and 1982, and over a hundred laws were promulgated. Mao’s extreme mistake was corrected and Mao’s widow, Jiang Qing, was tried under the new law as a showcase of the new regime’s determination to become a society based on the law. At the trial, even Mao’s mistakes were acknowledged, “Chairman Mao’s achievements were primary, while his mistakes were secondary” said Jiang Wen, Prosecutor at the trial of the Lin Biao and Jiang Qing (see A Great Trial in Chinese History, 1981). These shifts began to depoliticize society. With economics and development in command, the lived binary divide of friend/enemy began to give way to a different way of life, with discrete implications for the “criminal question” and to the legal/illegal distinction.
The alteration in conceptualization of crime immediately ensued. Out of the nine political crimes, the last four (traitors, spies, capitalist roaders, and intellectuals) were eliminated soon after Mao’s death in 1976. Deng Xiaoping was the second top “capitalist roader” during the Cultural Revolution and he was sent to the remote rural area for supervised labor for six years from 1967 to 1973. With his triumphant return to the power center for the second time in five years, all convictions of these four categories were revoked. For the original five categories (heiwulei), the convictions of rightists were largely revoked in 19781 and the rest of three (landlords, rich peasant, and bad elements) were deemphasized. The 1979’s Criminal Law coded only one of the five into the new crime: counterrevolutionary (Zhang, 2016). It was broad and unspecific, and remained until 1997 when the new version of Criminal Law was adopted. The name of the crime was altered into “crimes of endangering national security” although the nature of it remains largely unchanged. In 1979, nearly one thousand cases involved the charge of being counter-revolutionary, by 1990 this had significantly dropped. Over 70 percent of those arrested after the Tiananmen protests of June 1989 were defined as “common criminals.” The reason why the category of “counter-revolutionary” had become dispensable was because the new leadership was not interested in establishing the links between politics and crime – that is “politicising” crime. Instead, the “criminalising” of political dissents was key.

In its domestic politics, political stability, meaning any imagined or real threat to the CCP monopoly of power, is the overriding concern while crime is a by-product of that concern. Although the economy has been moving towards marketization and opened up to the West, the society remains under the single-party rule. The CCP remains the only actor in national politics  (Trevaskes, 2011). Capitalists and landlords were eventually allowed to join the ruling party in the 1990s and people who made their fortune during the reform years are called “successful persons.” The protection of life and private property have been recognized in the new criminal law. The difference in crime definitions between the international community and China remains large, but the difference is no longer a difference in kind as during Mao’s time. The difference has become a difference in degree (Cao, 2007; Cao and Cullen, 2001). The nature and functions of the police have slowly shifted from single-minded suppression of ‘class-enemies’ under the dictatorship of the proletariat toward law enforcement and public service, albeit in a contractual and commodified form (Dutton 2005; Sun and Wu, 2010; Wu and Sun, 2009). The basic principles of criminal law, such as nulla poena sine lege and the equality before the law were introduced in the revised criminal law in 1997 (Qi and Oberwittler, 2009). Intentional homicide, which in general is regarded as the most serious crime in most nations, in China it is matched in moral seriousness by economic crimes and crimes of corruption. Following Deng’s reforms, these types of  crime replaced the counterrevolutionary as the most serious, as evidenced by the retention of the state sanction of capital punishment (Wang 2008; Lu and Liang 2015). 

 While politics has thus been diluted from the control of crime, it has never been eliminated from law and from the administration of the criminal justice system (Dutton, 2005;  Wang, 2008; Trevaskes, 2011). There are often periodic bouts of emphasis. While political distinctions between friends and enemies never fully disappeared “from the perspective of police strategies and structures, they became much less important than they had been in the past” (Dutton, 2005: 19). During the economic reform era, campaigns against crime have been regarded as an effective way to mobilize public support (Dutton and Lee, 2003; Trevaskes, 2004; 2012). While there are many commonalities between these two forms of campaigning, earlier and later, one must be wary of drawing too close an analogy. Unlike the Maoist campaigns, current law enforcement police campaigns against crime are more formalistic and punitive than transformational. Even the most extensive of the policing campaigns launched in the post-1979 economic reform period have been overtly punitive and semi-technical. These campaigns have been launched not to revolutionize and mobilize the populace but to teach them that “crime does not pay.”

When the economy-centered development became the focus of the nation, economic crime increased dramatically (Bakken, 2005; Cao and Dai, 2001; Liu, 2005). Structurally, China had moved from a system that did not value commodities (and, in fact, worked tirelessly to redirect desire away from the material into the political) into an economic reform era that employed commodity desire to redirect political desire. The everyday lifeworld under Mao had been organised via the danwei work unit: this had less crime because the opportunity costs diminished when there wasn't one form of money (you had to use ration coupons with it), when wage differentials were locked down and everyone knew just about what everyone else had and the hukou (household registration) system locked you into a local community that knew you intimately and where you were known intimately (see Dutton 2005).
By the late 1980s, it reached the then point at which the police defined the period as a criminal “high tide” and by far the most serious in China’s post-revolutionary history (Dutton, 1997). In all previous “high tides,” there were never more than fifty thousand criminal cases registered in any one year. Throughout the early 1980s, on average, about sixty thousand cases were reported annually with few fluctuations. Despite several strike-hard campaigns, the figures continued to increase unbatedly, with over a million cases registered each year in the 1990s and over 4 million each year in the first eight years of 2000 according to the Ministry of Public Security’s own “confidential” figures (Law Yearbook of China, 1987-2009).

Criminologically, one can speculate two main reasons for the increase in crime in the reform period. First, the law itself became regularised. That is, the economically motivated crimes would not be labeled as a political crime. If one damages a state property, he/she would be charged as such. If someone sells defective products, he/she would be charged as such. In both cases, the accused would not be categorised as behaving with the intention of sabotaging the socialist system or political revenge towards government. Second, as the process of social stratification grows, anomie increases (Cao, 2007; Zhao and Cao, 2010) and crime is considered a silent companion of economic development (Bakken, 2005). The increase in criminal activities are largely crimes against property (Liu, 2005). As China became richer and private property increased rapidly, criminal activity also increased with it (Cao and Dai, 2001).


The “criminal question” now shifted away from the class-struggle-based center to registration based focus (hu-kou). Economic reform resulted in a significant growth of urban sites and population (Cao and Dai, 2001). Between 1978 and 1987, the number of cities in China grew from 192 to 381, and all existing cities became much larger with the average annual growth rate of 16.1 percent. It is estimated that between 1983 and 1988, approximately 13.5 million people moved permanently from rural regions into the cities. Further compounding the problems caused by this large rise in the cities’ permanent populations was the creation of new category of temporary urban residents seeking work since the 1990s. These people are labelled as “transient population” or “floating population” – a concept similar to that of “dangerous class” in the USA.2 They are the new “security risk” (zhian yinxuan) for better-off urban Chinese and for the police gaze. All over China, this population is regarded as a serious problem (Bakken, 1993; 2005) and is thus part of the “criminal question.”

While academic debate rages on the trajectory and pace of change in respect of “rule-of-law,” China in practice remains a police-centered system (Fu, 2005; Sapio, 2010; Wang, 2014). The phrase gong-jian-fa is not in a random order, but it means that the police (the public security) overrides the powers of both procuratorates (public prosecution) and the court. This has been so since 1949 and to a less extent, it remains so today. Between 1980 and 2002, the legal structure of the criminal justice system became more pluralistic in the sense that the court and prosecutors began to gain in more power to balance that of the police, and became other institutions of control, sharing the power with the police. When Zhou Yongkang became the minister of the public security in 2002, the police power became paramount again (Fu, 2005; Wang, 2014). Zhou concentrated the powers of the police, the political legal committee, and the Party’s disciplinary committee into his hand and he was China’s security czar from 2002 to 2012. Under his reign, local police chiefs increased in their power and in their operational budgets (Wang, 2014) and the effort to defuse the police power, such as abolishing re-education through labor, was squelched by him (Lewis and Cohen, 2014). Since his retirement in 2012, the police appear to be playing a slightly diminished role in the political-legal committees that control the administration of justice in China. 

Mao’s legacy left its indelible mark on Deng’s reform era. Deng Xiaoping continued to use, albeit mimetically, similar strategies, such as public rallies, and political rhetoric, such as appeals to a mass line (Dutton, 2005; Trevaskes, 2004). In addition, Deng supported capital punishment. As a result, contrary to the general international trend of abolitionism (Johnson and Miao, 2016), capital punishment has continued to be widely used in China. Unlike nations who retain it only for homicide with aggravated circumstances or only for exceptional crimes, such as crimes committed under military law or in wartime, there are 55 different crimes that are subject to the death penalty in China (Liang, 2016; Trevaskes, 2012). This is actually considered “a progress” because, before China’s newly revised Criminal Law became effective on 25 February 2011, the number of crimes subject to the death penalty grew from 28 in 1979 at the beginning of the reform to 68. Quite a number of crimes subject to capital punishment are economic in nature. Among others are bribe taking, counterfeiting currency, embezzlement, espionage, fraud, graft, organizing or forcing other people to engage in prostitution, people trafficking, piracy, producing or distributing bogus medicines, producing or distributing harmful foods, smuggling counterfeit currencies, smuggling, trafficking, transporting or manufacturing narcotics, etc..
As crime has become a prominent social problem in China, crime and the wider “criminal question” must be seen in the context of the transition into a market economy, where one ideology replaced another – with people encouraged to explore new opportunities in a changed environment (Bakken, 2005; Hebenton and Jou, 2010; Jou, Hebenton, and Cao, 2014). Almost all commentators advise caution in the use and interpretation of crime data in China, especially prior to the post-reform period (He, 2014; He and Marshall, 1997). Yet, the importance of analyses using official “internal” data does not derive from any claims that they are somehow closer to the “truth” of crime. Instead, as we have tried to illustrate, what is important for understanding the “criminal question,” is that such data are believed in, make sense and/or are used by those working within the system itself.
Conclusion

Soon after Mao’s death, China scholar Simon Leys (1977: 201) observed that “Western ideologues now use Maoist China just as the eighteenth-century philosophers used Confucian China: as a myth, an abstract ideal projection, a utopia which allows them to denounce everything that is bad in the West without taking the trouble to think for themselves.” Indeed, reporting on revolutionary Maoist China (1949-1976), many foreigners of the period failed to appreciate the fact that China was a revolutionary society, with all that entails. Class struggle and Mao's notion of permanent revolution could never establish or secure the basis of stability needed for law —or at least not the type of law understood by  Western notions of  the “the criminal question”; rather, the opening quotation from Balbus where it is stated: "Violent activities therefore have to be fitted into predefined categories in law. [In legal terms] the political character of motivations is irrelevant” needs to be reversed. Thus, if we accept that the law under Mao is not the same as the 'western model' and if we accept a key difference is that politics are in command under Mao,then, Balbus is better  read, in the Maoist period,  as : “[In political terms] the legal character …. is irrelevant.”. Even today, the issue of the existence of a formal legal jurisprudence in China is keenly debated among legal scholars; what is broadly accepted is that despite achievements, there is a fundamental problem in articulating “a Chinese legal ideal picture as the standard of  and direction for evaluating, assessing and guiding China’s law/legal development (Deng, 2014, pxiii).

           As with all revolutions, the “sacralisation” of violence is the essence of the revolutionary process – with old categories and definitions shattered (Eisentadt, 2000; Dikotter, 2013); indeed, the essence being the belief in the possibility of transforming society through totalistic political action. Yet, many China scholars such as Fairbank (1987) believed that China was a crime-free nation under Mao. Returning travelers received and transmitted the impression that “crime just isn’t a problem,” and it became almost a matter of poor taste to point out the continuing existence in China of severe criminal sanctions (Cohen, 1977). Such commentators were, to use Hans Magnus Enzensberger’s memorable phrase (1976), merely “tourists of the revolution.” For these intellectuals, “revolution” was indeed a core part of modernity. The idea of “revolution” in China, as in France before it, was one of the essential archetypes (along with resurrection, reincarnation and redemption) of modern intellectual life, with its promise of a splendoured newness and another golden chance for mankind. Alongside “utopia,” revolution was one of the twin stars of both the political and moral imagination of modern man (Lasky, 1970). Although just one among many, the celebrated philosopher of the Scottish Enlightenment, David Hume recognised how Utopian revolutionary projects are, by their intrinsic nature, unachievable. Perhaps never better expressed, he put it thus: “All plans of government which suppose great reformation in the manners of mankind are plainly imaginary” (Hume, 1754). In so doing, he pointed perhaps to the tragi-comedy of all governmental action.
The study of the “criminal question” during Mao’s time showed that it is different from today’s “criminal question.”. Indeed our reversal of Balbus’ juxtaposing of law/politics highlights the possibility of  making a conceptual category-mistake (Ryle 1949). Yet, the  critical study of  the “criminal question”  carries particularly important lessons for China because revolutionary history has always been part of state-regulated educational curricula and significant deviation from Party-line history may have practical consequences for scholars living within China (Buckley 2013). Arguably, too, one should not underestimate the importance of  the revolutionary past as a resource for solving contemporary problems (Dutton 2004)

  For a generation, the Communist Party forged a political consensus built on economic growth and legal ambiguity. Liberal activists and corrupt bureaucrats learned to skirt (or flout) legal boundaries, because the Party objected only intermittently. Today, President Xi Jinping has indicated that consensus, beyond the Party élite, is superfluous—or, at least, less reliable than a hard boundary between enemies and friends (Barme 2013). Xi’s ‘Chinese Dream’ as it relates to legal reform is characterized by centralisation, professionalisation and separation from local government interests. Yet, as ever, the components of rule-of-law that are most likely to be enacted successfully in coming years are those most closely resembling existing party practices. While Chinese society was bound under one voice under Mao, different voices began to emerge during the reform years. Nowadays, a polyphony of voices are available via micro-blogging (weibo) and the internet and China is now part-and-parcel of the “variegated capitalisms” of our global era  (Dirlik and Prazniack 2012; Wasserstrom, 2013). Integrating now into global capitalism, with all its inherent inequalities and  with tendencies to near total commodification carries its own  consequences for China. Indeed some comparative economists consider this process as  pathological co-dependence of the US and Chinese economies and their respective zones of  influence, largely stripping ‘Socialism with Chinese characteristics’ of meaning (Jessop 2012; Bakken, forthcoming, 2018).
With the tardy progress of China’s legal project (Peerenboom, 2002), the judicial execution of criminals as a way of social control began to be questioned (He, 2011; Zhang, 2005). The new movement toward killing fewer and more carefully is evident, and pressure, both domestic and international, on changes to dealing with offenders has become more noticeable (He, 2011; Johnson and Miao, 2016; Johnson and Zimring, 2009; Miao, 2013; Zhang, 2005). What criminologists (and indeed the public) think of as crime and what cultural and symbolic significance is carried by law and criminal justice, is an integral aspect of the criminal question. Yet, we must not fall foul of a “science” of the criminal question. The criminal question exists only as a visual angle from which to look at wider societal problems. In China, the contemporary emphasis on legality has, according to some, hidden but not replaced the division between “friend” and “enemy” (Sapio, 2010).  Without clearly articulated normative values, zones of exception within legal and criminal justice activities will continue. Of course, the possible justifications for the legal system to need such  spaces of flexibility are not new.  As Tung Pi-wu, then the chief justice of the Supreme Court, observed in his speech to the Eighth National Congress of the CCP in Beijing in 1956, “disregard and nonobservance of the legal system are deeply embedded in our history and in our society” (Forte, 1982: 142). As the smokescreen of legal fictions about rights and equality is constantly called into question, the contours of political exclusion acquire greater visibility. Whereas once ideology set that divide, now law itself assists this task. 
Note

1.
Deng Xiaoping was one of the top prosecutors of the rightists in 1957.  The campaign resulted in the conviction of 552,973 rightists according the files of the Central Party Committee (Yi, 2012). The unofficial estimate put the number at 3 million and the affected number at ten million. In 1978, 96 of them were not allowed to be revoked and the top five convicted rightists were Zhang Bojun, Luo Longji, Peng Wenying, Zhu Anping and Chen Renbin (章伯钧、罗隆基、彭文应、储安平、陈仁炳). Deng admitted that the movement was mistakenly greatly enlarged, but he insisted that it was necessary to launch the campaign in 1957. Many of the revoked rightists became the top CCP leaders later during the economic reform years, including former Premiere Zhu Rongji.

2.
The term “dangerous classes” is the title of the book The Dangerous Classes of New York published in 1872 by the American social reformer Charles Loring Brace. Sociologists and criminologists have sometimes argued that contemporary policing policies (for example in relation to drugs control) are still informed by this concept, and contain a hidden agenda which aims either to identify “public enemies” who can be blamed for various economic and social problems, or to suppress members of today's “dangerous classes” (immigrants, youths, various minority groups) in the interests of public order and security (see Gordon, 1994).
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