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"[...] the orator that we look for, and who we want to make
the chief of the State council, [will be] the author of the resolutions
to be taken by the government, and either in the senate or in the
assemblies, will always make his opinions prevail by the force of
wisdom and eloquence."
Cicero (106-43 B.C.)'

" "Entre celles-ci, la secte qui combat pour la volupté, quand méme ses principes auraient quelque
apparence de vérité, ne peut convenir en rien a l'orateur que nous cherchons, et dont nous voulons faire le
chef du conseil de I'Etat, I'auteur des résolutions a prendre pour le gouvernement, et celui qui, dans le
sénat comme dans les assemblées, fera toujours prévaloir ses avis a force de sagesse et d'éloquence."

"Ex illis autem, quae remanent, ea philosophia, quae suscepit patrocinium voluptatis, etsi cui vera
videatur, procul abest tamen ab eo viro quem quaerimus, et quem auctorem publici consilii, et regendae
civitatis ducem, et sententiae atque eloquentiae principem in senatu, in populo, in causis publicis esse
volumus."

Cicero, De Oratore, 111, XVII

Cicéron, De I'Orateur, III, XVII; dans Oeuvres Complétes de Cicéron, Traduction de S. Andrieux, Revue
avec le Plus Grand Soin par M. Charpentier, Garnier Fréres, Libraires Editeurs, Tome Troiséme, Paris,
1906, p. 346.



In memory of Alfredo Colmo, Argentine jurist of international fame
(1876-1934)°

*Born on August 21" 1876, he was baptized “Juan Alfredo Colmo*, but did not use his first name.



"[...] law does have compulsive power, and it is reason proceeding from a kind of
practical wisdom and intellect."

Aristotle (384-322 B.C.)’

"Besides, though ruler and master of all things, it exercises its authority without the use
of arms and force —on the contrary, law itself does away with force; nay, it rules by
persuasion and governs willing subjects. For it is because it first persuades men and
secures their approval that law comes into being and acquires its own power."

Dio Chrisostom (c 40 — ¢ 120)*

‘VI.5 FORMULA OF APPOINTMENT TO THE QUAESTORSHIP. [...]

3. [...] Think of the honour and responsibility you have in equal measure. If I am in any
doubt, I ask the Qaestor, who is a treasure of public reputation, a store-room of the laws,
ever ready for the unexpected; and as Tully [Cicero], the master of eloquence puts it,
nothing "seems more remarkable than the ability, by speech, to hold men's minds, to
attract their inclinations, to drive them whither, or to lead them whence he wills" [De
Oratore 1.30]. For, if it is the proper part of the orator to speak with gravity and style that
he may move the minds of the judges, how much more eloquent must be who is known
to admonish the people with their prince's mouth that they should love the right, hate the
wrong, praise good men without ceasing, and zealously denounce the evil. So,
punishment may be given holiday where the power of eloquence prevails. He must
imitate the ancients with intelligence; he must correct the morals of others, and preserve
his own with due integrity.’

Magnus Aurelius Cassiodorus Senator (¢ 490—583)5

3 Aristotle, Nicomachean Ethics, Book X, 9, 1180a20.
Aristotle, Nicomachean Ethics, Book X, 9, 1180a, Translated and Edited by Roger Crisp, Cambridge
University Press, First published in printed format, 2000, ebook (net library), 2004, p. 201, text
reproduced above.
Aristotle, Nicomachean Ethics, Book X, 9, 1180a20, in The Complete Works of Aristotle, The Revised
Oxford Translation, Edited by Jonathan Barnes, Princeton University Press, Second Printing 1985,
Volume II, p. 1865.
The text of two versions is accompanied also, one in English and the other in Spanish:
"[...] law does have the power to compel, and law is reasoned speech that proceeds from prudence and
intellect of some sort."
Aristotle, Nicomachean Ethics, 10.9, 1180a20, The Politics of Aristotle, Translated with Introduction
Analysis and Notes by Peter L. Phillips Simpson, The University of North Carolina Press, Chapel Hill
and London, 1997, p. 3.
“[...] la ley tiene fuerza obligatoria, y es la expresion de cierta prudencia o inteligencia.”
Aristételes, Etica a Nicomaco, Libro X, 9, 1180a20, Edicién Bilingiie y Traduccién por Maria Araujo y
Julian Marias, Centro de Estudios Constitucionales, Madrid, 1981, p. 171.
4 Dio Chrysostom, The Seventy-fifth Discourse: On Law, 4; in Dio Chrysostom, with an English
Translation by H. Lamar Crosby, in Five Volumes, Harvard University Press, Cambridge, Massachusetts,
William Heinemann Ltd, London, 1985, Volume V, pp. 242-245.
> The Questor (Quaestor) had then two functions: to write laws and to answer petitions.
The Variae of Magnus Aurelius Cassiodorus Senator, Book VI. 5, 3. The Right Honourable and
llustrious Ex-Quaestor of the Palace, Ex-Ordinary Consul, Ex-Master of the Offices, Praetorian Prefect
and Patrician, Being Documents of the Kingdom of the Ostrogoths in Italy, Chosen to Illustrate the Life
of the Author and the History of his Family and Translated with Notes and Introduction by S.J.B.
Barnish, Liverpool University Press, 1992, p. 96.
The text is accompanied also in the original language:
"FORMULA QUA[E]JSTURA V [...]

Considerate quid ponderis habeatis pariter & decoris.
Quaestore Si quid dubitamus, a Quaestore requerimos: qui est
officium. thesaurus famae pubilicae, armarium legum, paratus

semper ad subitum, & (ut ait Tullius magister



"Which must be the art of making laws

We must provide healthy help for making laws, prepare us to
make good works, as the ancient did, and we want to teach in what way
to make statutes, and in what way he who makes laws must have

learned the art of making laws.”
Fuero Juzgo (649 6 653)°

eloquentiae) Nihil praestabilius videtur, quam posse

dicendo tenere hominum mentes, allicere voluntates,

impellere quo velit, unde autem velit deducere. Nam
orator. si oratoris est proprium, grauiter & ornare dicere,

ut possit animos iudicu commouere: quanto facundior

debet esse, qui ore principis populos noscitur

admonere? ut recta diligant, peruersa contemnant,

bonus sine fine laudent pessimos vehementer accusent.

Ut pene feriata sit distinctio, vbi pracualet

eloquentiae fortitudo. Sit imitator prudentissimus

Antiquorum, mores alienos corrigat, & suos debita

integritate custodiat.”
Magni Aurelii Cassiodori Senatoris V.C., Variarum libri XII, Apud Sebastianum Niuellium, sub Ciconis,
via lacobae, Parisiis, 1589, pp. 129-130.
6 "Qual deve ser el arte de fazer las leyes
Nos que devemos dar ayuda de salud por el fazemiento de las leyes, apareiamos nos de fazer
buena huevra, cuemo fizieron los antigos, é queremos ensennar en qual manera se deve fazer la
ley, y en qual manera el qui la faze deve aver ensennamiento 6 arte de la fazer.”
Fuero Juzgo, Libro Primero, Titulo I, Del Facedor de la Ley; Los Cddigos Espaiioles Concordados y
Anotados, Imprenta de la Publicidad, a cargo de M. Rivadeneyra, Tomo Primero, Madrid, 1847, p. 105.
Ayuda de salud: auxilio, ayuda saludable. Apareiar: disponerse, preparar; aparejarse, prepararse.
Huevra: obra.
Victor Ferndndez Llera, Gramatica y Vocabulario del Fuero Juzgo, Real Academia Espafiola, Madrid,
1929, pp. 118, 107 y 201.



Warnings to the reader

A great number of notes with quotes has been introduced to invite the reader to drink from
the best fountains, far from any pedantic style.Thus, there is not always a complete identity
between the opinion sustained by the author of this work and those of the authors quoted in
every note,’ not even between the opinion sustained by the said authors and the cites of their
works here. Those works, more than testimonies of arcane and infallible oracles, may be read as
store-rooms of tradition, since sometimes the opinions of others exposed or quoted by the
authors to criticize them, are, perhaps, more important than the own ones, since they may
generate different and valuable opinions and concerns. Plato was opposed to rhetoric in his
Gorgias dialogue,® but then he accepted a philosophical rhetoric in his Phaedrus,’ to educate or
govern the souls by means of speech (psychagogy'). The opinions opposite to his, which he

7 As becomes clear from the beginning of the Notice of the Civil Code of Chile, written by the eminent
grammarian, legislator and humanist Andrés Bello, author of the project:

"It must be warned that there is not always a complete identity between a provision of the Code and the
statute or doctrine quoted; since these are sometimes adapted with some enlargement, restriction or
explanation, or alleged by way of resemblance or of analogy." ("Debe advertirse que no siempre hai una
completa identidad entre la disposicién del Cédigo i la lei o doctrina que se cita; adaptandose a veces
éstas con alguna ampliacién, restriccion o esplicacién, o alegandose por via de semejanza o de analojia").
Codigo Civil de la Republica de Chile, Edicién autorizada por el Supremo Gobierno, Imprenta Chilena,
Santiago de Chile, julio de 1858, p. 359.

8 Diogenes Laertius, Life, Doctrines and Judgments of Illustrious Philosophers, Book III, Plato.

Diogenes Laertius quotes the work as “Gorgias or of the Rhetoric”, and qualifies it as a refutation type of
dialogue.

Diogene Laérce, Vie, Doctrines et Sentences des Philosophes Illustres, Traduction, Notice et Notes par
Robert Genaille, Garnier-Flammarion, Tome I, Livre III, Platon, Paris, 1965, p. 181 and n. 303.

Plato, Gorgias, 464d-465a.

Plato denied that the rhetoric was an art, because it cannot account for the nature of things and indicate
the cause of each one, and reduced it to an empiricism, like a species of flattery, which tries to achieve the
pleasant without worrying for the good.

Plato, Gorgias, 464d-465a, Translated with Notes by Terence Irwin, Clarendon Press, Oxford, 1979, p.
33.

Platén, Gorgias, 464d-465a, Traduccién, Introduccién y Notas de Angel Cappelletti, Eudeba, Buenos
Aires, 1967, p. 143.

Platon, Gorgias, 464d-465a, Texte Etabli pair Alfred Croiset avec the Collaboration of Louis Bodin, dans
Platon, Oeuvres Completes (sic), Tome III, 2e Partie, Gorgias-Ménon, Société dEdition "Les Belles
Lettres", Paris, 1923, pp. 133-134.

Platon, Gorgias, 464d-465a; dans Oeuvres Complétes of Platon, Traduction Nouvelle et Notes par Léon
Robin, Librairie Gallimard, Tome I, Paris, 1950, p. 400.

Platone, Gorgia, XIX, 464d-465a, a Cura di N. Sabbatucci, Editore Laterza, Bari, 1956, pp. 60.

o Plato, Phaedrus, 277b.

Philosophical rhetoric needs: a) the knowledge of the truth about the things on which one speaks or
writes; b) the definition and division of the things up to the indivisible species; c) the definition and
division of the soul up to the indivisible species; d) the discovery of the species of speech that adapts
itself to each soul species.

Platon, Fedro, 277b, Edicion Bilingiie, Traduccion, Notas y Estudio Preliminar por Luis Gil Fernidndez,
Instituto de Estudios Politicos, Madrid, 1957, pp. 79-80.

Platon, Phédre, 277b, Texte Traduit pair Léon Robin; dans Platon, Oeuvres Complétes, Tomo IV, 3e
Partie, Phédre, Société d'Edition "Les Belles Lettres", Paris, 1933, p. 92.

Platon, Phédre, 277b; dans Oeuvres Complétes of Platon, Traduction Nouvelle et Notes pair Léon Robin
avec the Collaboration of M. J. Moreau, Editions de la Nouvelle Revue Francaise, Takes II, Paris, 1942,
p. 63.

Platone, Fedro, 277b, Testo Critico, Introduzione ¢ Commento di Giuseppe Ammendola, Casa Editrice
Carlo Signorelli S.p.a., Milan, pp. 261-262.

10 Plato, Phaedrus, 261a.



expressed or quoted with the view to criticize them, far from disappearing, were perpetuated,
since their texts were turned into essential documents to reconstruct the history of Greek
rhetoric, and have inspired, inspire and will inspire many people, including those who have
assumed, assume and will assume positions different from the ones held by the outstanding
Greek philosopher.

Unless otherwise indicated, all English translations in the text and notes are by the author of this
book.

Platén, Fedro, 261a, Edicién Bilingiie, Traduccidn, Notas y Estudio Preliminar por Luis Gil Fernandez,
Instituto de Estudios Politicos, Madrid, 1957, p. 54.

Platon, Phédre, 261a, Texte Traduit par Léon Robin; dans Platon, Oeuvres Complétes, Tomes IV, 3e
Partie, Phédre, Société d'Edition "Les Belles Lettres", Paris, 1933, p. 63.

Platon, Phédre, 261a; dans Oeuvres Complétes of Platon, Traduction Nouvelle et Notes par Léon Robin
avec the Collaboration of M. J. Moreau, Editions de la Nouvelle Revue Francaise, Tome II, Paris, 1942,
p. 55.

Platone, Fedro, 261a, Testo Critico Introduzione e Commento di Giuseppe Ammendola, Casa Editrice
Carlo Signorelli S.p.a., Milan, pp. 185-186.



Prologue

Busy reader: any human activity of certain social importance is the object of a
specific art, founded on a determined method, which provide a system of observations,
principles, rules and examples designed for its well performance. Nevertheless, the
legislative activity, despite its importance, has not been provided with a model
explaining it with the dignity of a genuine source of law,'' and has remained freed at
random or subjected to the empiricism of mere practice, since the art of legislation does
not exist today as a true doctrine body, because it has not been incorporated into a
fundamental system, into an acknowledged methodical base on which a well assembled
construction may be erected.'?

The legislative activity presents a multiplicity that chance exaggerates, a routine
practice that falsifies the unit, or a mixture of both, without a specific art having
managed to reduce it to a true unit, by means of a theory making its problems more
understandable and its solutions more understandable and realizable."

The true art of legislation, that had been lost, is reconstructed here from classical
tradition, which conceives laws as wise and eloquent civic speeches and rhetoric, the art
of persuading with wise and eloquent civic speeches, as its methodical base recognized
for almost two thousand and five hundred years. The above mentioned theoretical
hypothesis and its respective methodical base enrich the art to speak well (ars bene
dicere) and found the art to legislate well (ars bene legislandi), as it will be proved in
this book, in such a way, that the return to ancient rhetoric will be a progress for the art
of legislation.”

The art of legislation reconstructed as a system of observations, principles, rules'
and examples,16 founded on rhetoric, makes it possible to overcome the stages of mere

! Jeremy Waldron, The Dignity of Legislation, Cambridge University Press, Cambridge, 1999, p. 1.

12 Robert Walter, "Die Lehre von der Gesetztechnik", Osterreischische J uristen-Zeitung, 18 Jahrgang,
Heft Nr. 4, 26 Februar 1963, I1, p. 84.

13 On the realization of the law, see:

R. Von lhering, L’Esprit du Droit Romain dans les Diverses Phases de son Développement, Traduit sur
la 3e. Edition avec 1’ Autorisation de 1’ Auteur par O. de Meulenaere, A. Maresq Ainé, Editeur, Tome 111,
Paris, 1877, p. 15.

14 Giuseppe Verdi, Letter from Genoa, of 1/5/1871, to Francesco Florimo, librarian of the R. Collegio Di
Musica of Naples, whom they had offered him the Direction of the above mentioned School; there he
recommends him, about the art of education of young pupils: "Return to the ancient and it will be a
progress.”

“Tornate all'antico e sara un progresso", Giuseppe Fumagalli, Chi 1'Ha Detto?, Tesoro di Citazioni, Ulrico
Hoepli, Editore-Libraio della Real Casa, Milano, 1934, Ristampa Anastatica, 1951, pp. 117-118.

1 Rules on the art of legislation are also included on these two works:

Jérémie Bentham, Vue Générale d'un Corps Complet de Législation, dans Oeuvres de Jérémie Bentham,
par Et. Dumont, Société Belge de Librairie, Troisiéme Edition, Tome Premier, Bruxelles, 1840, p. 341.
Jeremy Bentham, Nomography or the Art of Inditing Laws; in The Works of Jeremy Bentham, Published
under the Superintendence of his Executor, John Bowring, Simpkin, Marshall & Co., Volume III,
London, 1848, pp. 230-295.

It makes interesting comments about the Bentham’s Nomography:

Courtenay Ilbert, The Mechanics of Law Making, Columbia University Press, New York, 1914, pp. 91-
122

16 For numerous rules and examples, see:

G. C. Thorton, Legislative Drafting, Butterworths, First Edition, London, 1970; Second Edition, 1979;
Third Edition, 1987; Fourth Edition, 1996; Fourth Edition Reprinted by Tottel Publishing Ltd., West
Sussex, 2005, Reprinted 2006 (Twice), 2008 (Twice).



practices without giving reasons and of isolated answers about a heap of problems. It
may be applied both in Common Law and Civil Law systems, and also in any other
positive law, historical, current or future, previous adaptation of the legislation to the
multiplicity of languages and juridical systems, which knowledge is presupposed, as it
happens with rhetoric. It may also be learned without teachers' help, as it will be proved
in the development of this book and by those who follow the same model, as it has been
proved by the large number of publications that have kept the rhetorical tradition alive.

This book will be of immediate utility for the readers who, on account of their legal
education or in their capacity as specialists in other disciplines, when asked to give their
opinions or designated to collaborate in legislative tasks, will be able to grasp in just a
short time, such knowledge as the author was able to acquire only after more than thirty
years of study and seven of experience as legislative adviser. It will likewise be of
immediate utility for the State, because the improved quality of the laws will diminish
the complexity and number of the judicial cases and administrative proceedings, since it
will encourage the spontaneous compliance of the law, which is the normal conduct,
since compulsory execution is a therapy to cure non-performance, which is a
pathological conduct.

The author cannot conclude this prologue without confessing that had he chosen a
subject-matter proportioned to his strenghts, pondered the burden that his shoulders
would c:arry,17 he would not have even attempted to write this book. But, since he chose
an elevated topic and flew off with it,'® after a long time and much effort, he managed
to capture it. Now, frightened, he publishes it with the hope that, if it will be read with
recurrent fervour and loyalty,'” it will be a light for the soul* against chance and

17 Horace, Ars Poetica, 38.

Horace, Ars Poetica, 38; Satires, Epistles and Ars Poetica, with an English Translation by H. Rushton
Fairclough, The Loeb Classical Library, Harvard University-William Heinemann Ltd., Cambridge,
Massachusetts, London, 1961, pp. 452-453.

Quinto Horacio Flaco, Arte Poética, 38, Introduccién, version ritmica y notas de Tarsicio Herrera Zapién,
Bibliotheca Scriptorum Graecorum et Romanorum Mexicana, Universidad Auténoma de México,
Meéxico, 1970, p. 2.

Horace, Art Poétique, 38; Traduit et Annoté par E. Taillefert, Librairie Hachette, Paris, 1920, p. 6.

18 Montesquieu, Pensées, pensée 1450; Pensées [et] Le Spicilége, Edition Etablie par Louis Desgraves,
Ed. Robert Laffont, Paris, 1991, p. 477.

19 Jorge Luis Borges, Sobre los Clésicos, Otras Inquisiciones, Obras Completas, Tomo I, Volumen II,

1952-1972, Emecé Editores, 20 edicion, Buenos Aires, 1994, p. 151.

20 . 5
[...] que no me dexa tiempo para hazer alguna recompensa, leyendo otros que sean luz del alma.

Miguel de Cervantes Saavedra, El Ingenioso Hidalgo Don Quijote de la Mancha, Parte Segunda, Cap.
LXXIV, Obras Completas de Miguel de Cervantes Saavedra, Edicién Publicada por Rodolfo Schevill y
Adolfo Bonilla, Gréaficas Reunidas S.A., Tomo IV, Madrid, 1941, p. 398, lines 7-9.

“[...] que no me deja tiempo para hacer alguna recompensa, leyendo otros que sean luz del alma.”

Miguel de Cervantes Saavedra, El Ingenioso Hidalgo Don Quijote de la Mancha, Parte Segunda, Cap.
LXXIV, Nueva Edicion Critica por Francisco Rodriguez Marin, Ediciones Atlas, Tomo VIII, Madrid,
1948, p. 253, lines 4-6.

“[...] que no me deja tiempo para hacer alguna recompensa leyendo otros que sean luz del alma.”

Miguel de Cervantes, Don Quijote de la Mancha, Segunda Parte, Cap. LXXIIII, , Edicién del Instituto
Cervantes, 1605-2005, Dirigida por Francisco Rico, con la Colaboracién de Joaquin Forradellas, Galaxia
Gutenberg, Circulo de Lectores, Centro para la Edicién de los Clasicos Espafioles, Navarra, 2004, p.
1330, lineas 10-12

The source of the preceding quote from Don Quixote, in different editions, was the book:

‘["Luz del alma cristiana contra la ceguedad € ignorancia", por Fr. Felipe de Meneses, dominico,
Catedratico de Alcala, y Rector del Colegio de S. Gregorio de Valladolid, Salamanca, 1556, Medina del
Campo 1567, y otras tres ediciones, la dltima en Valencia 1594.]"



empiricism, for those who may be looking for initiation or improvement in the secrets
of the true art of legislation.

Luis Alberto Marchili

Julio Cejador y Frauca, La Lengua de Cervantes, Gramatica y Diccionario de la Lengua Castellana en El
Ingenioso Hidalgo Don Quijote de la Mancha, Tomo II, Diccionario y Comentario, Establecimiento
Griafico de Jaime Ratés, Madrid, 1905, p. 671, columna 2.
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Chapter I
Introduction

This Chapter deals with several notions previous to the development of the art of
legislation: object, method, denominations, definition and expository plan.

1. Object

Every art requires, at least, to prove what its object is and through what method we
can make it ours.’

The law is a "decree of prudent men" (decretum vero prudentiam hominum),
according to Justinian's Digest (I1.3.2), the source of which is Martian, who took the
formula from Demosthenes”s First Speech Against Aristogiton.22 The above mentioned
precedents allow to see other of the speeches of the "Counsellor of the People", as the
great orator was usually called, to better understand the meaning of "prudent men":
those capable of "giving better counsels than the others in the deliberations">.

21 Longino, On the Sublime, I.1.

Dyonisius or Longinus, On the Sublime, 1.1, With an English Translation by W. Hamilton Fyfe; in
Aristotle, The Poetics, "Longinus", On the Sublime, [and] Demetrius, On Style, The Loeb Classical
Library, First Published 1927, Revised and Reprinted 1932, Reprinted 1939, William Heinemann Ltd.,
London, [and] Harvard University Press, Cambridge, Massachusetts, 1939, pp. 122-123.

"Longino", Sobre lo Sublime, 1, Introduccién, Traduccidn y Notas de José Garcia Lopez; en Demetrio,
Sobre el Estilo [y] "Longino", Sobre lo Sublime, Editorial Gredos, Madrid, 1979, pp. 147-148.
[Anonyme] Du Sublime, 1.1, Texte Etabli et Traduit par Henri Lebégue, Société d'Edition "Les Belles
Lettres", Paris, 1939, p. 2.

Pseudo-Longino, Del Sublime, 1.1, Traduzione, Introduzione e Note a Cura di Giuseppe Martano, Casa
Editrice Gius. Laterza & Figli, Bari, 1965, p. 1.

2 Digesta, 1.3.2.

Digesta, 1.3.2, in Corpus lIuris Civilis, Editio Stereotipa Octava, Volumen Primum, Institutiones,
Recognovit Paulus Krueger, [et] Digesta, Recognovit Theodorus Mommsen, Apud Weidemanos,
Berolini, 1899, n. 19, p. 5.

El Digesto del Emperador Justiniano, 1.3.2, Traducido y Publicado por el Licenciado Don Agustin
Rodriguez de Fonseca, Nueva Edicién Aumentada con la Traduccién de los Proemios, Completada y
Revisada con Arreglo a los Textos mas Autorizados de las Ediciones Modernas, Imprenta de Ramén
Vicente, Madrid, 1872, Tomo I, p. 41.

Demosthenes, Against Aristogiton, 1.16.

Demosthenes, Against Aristogiton, 1.16, "[...] every law is an invention and gift of the gods, a tenet of
wise men [...], in Demosthenes, With an English Translation by J. H. Vince, The Loeb Classical Library,
William Heineman Ltd., London, [and] Harvard University Press, Cambridge, Massachusetts, 1935, p.
525. Vince believes that this speech is false, p. 515.

Deméstenes, Contra Aristogiton, 1.1.6., "[...] toda ley es una invencién y regalo de los dioses, una
decision de hombres sabios [...]"; en Demdstenes, Discursos Politicos, Introduccién, Traduccidén y Notas
de A. Lopez Eire, Editorial Gredos, Tomo III, Madrid, 1985, p. 232. The First Speech Against
Aristogiton, unlike the Second, considered false, is generally regarded authentic. Lopez Eire supports its
authenticity and remembers that they doubted neither Pseudo Longino, Plutarch, Hermdgenes nor
Libanio, pp. 221-222.

23 Demosthenes, Navyboards, 8.

“dar mejores consejos que los demas en las deliberaciones”, Acerca de Las Agrupaciones, 8, en Manuel
Fernandez Galiano, Nueva Version Directa, Demdstenes, Editorial Labor S.A., Barcelona, 1947, p. 46.
From here comes my English translation between inverted commas in the main text.

Demosthenes, Navyboards, 8, in Demosthenes, Minor Public Speeches, With an English Translation by J.
H. Vince, Loeb Classical Library, William Heinemann, London, [and] G. Putnam Sons, New York, 1930,
pp. 386-87.



In Athens, the previous opinion of the Council (Boulé) was requiered on any matter,
even for legislation, before the debate in the Assembly of the People.* In Rome, during
the Republic, the Senate was usually consulted before the presentation of any bill before
the people gathered in assemblies (Comitia centuriata, Comitia tributa and, after the
law Hortensia, Concilia Plebis), but the romanists argue about whether or not was a
legal obligation.*

The law is the solution recommended in the consultation, the answer given by
"prudent men" to the problems that usually happen in certain circumstances to its
multiple recipients. The emphasis placed on the political decision of those who exercise
power upon the approval of such answers —since it is the most important act of
government in peace times—° has darkened the wise and eloquent counsel instrumented
by legislation.

The consuls of the Roman Republic received this denomination because they were
"those that take consultation".”” The senatusconsultum was the result of a process of
advisory nature, as its own name reveals in a transparent way. The consul who had
requested a meeting of the High Body, in the respective session asked: "What is the
convenient decision to take on this matter?", or required to directly vote on it. In the
latter case the senators could demand that counsel be asked from each of them by using
the formula: "Consul, consults" (Consul, consule). The text of the senatusconsultum was
written after the voting, in the language proper of a consultation, not in an imperative
form, since it was not a command.” The senatusconsultum, during the Republic, did not
have in theory any binding force, but in practice enjoyed such an authority that, except
when vetoed, they were always complied with, thus acquiring legal force. In times of

Demostenes, Sobre Las Sinmorias, 8, en Demoéstenes, Discursos Politicos, Introduccién, Traduccién y
Notas de A. Lopez Eire, Madrid, Tomo I, Gredos, 1980, p. 306.

24 Aristotle, Constitution of Athens, 45.4.

Aristotle, Constitution of Athens, 45.4; in Aristotle's Constitution of Athens and Related Texts,
Translated with an Introduction and Notes by Kurt von Fritz and Ernst Kapp, Hafner Publishing
Company, New York, 1950, p. 119.

Aristételes, La Constitucién de Atenas, 45.4, Edicién, Traduccién y Notas, con un Estudio Preliminar por
Antonio Tovar, Instituto de Estudios Politicos, Madrid, 1948, pp. 160-161.

Aristote, Constitution d'Athénes, XLV.4, Texte Traduit par Georges Mathieu et Bernard Haussoullier,
Société d'Edition "Les Belles Lettres", Paris, 1922, p- 48.

> He supports that it was not a legal obligation and, in the note 4, quotes Mommsen and Lange for it, and
Peter, Marquardt and Schwegler against it, P. Willems, Le Droit Public Romain, depuis I'Origine de
Rome jusqu'a Constantin Le Grand, ou Les Antiquités Romaines Envisagées au Point de vue des
Institutions Politiques, Seconde Edition, Louvain, 1872, p. 179.

26 Bacon, History of King Henry VII; in The Works of Francis Bacon, Popular Edition, Based on the
Complete Edition of Spedding, Ellis and Heath, [Tome] II, Literary and Religious Works, Houghton,
Mifflin, and Company, The University Press, Cambridge, Boston, s.d., pp. 147-148.

Bacon, History of the Reign of Henry VII; in The Works of Francis Bacon, Collected and Edited by
James Spedding, Robert Leslie Ellis, and Douglas Denon Heath, Vol. VI, Literary and Professional
Works, Vol. I, Longmans & Co. [etc.], London, 1861, p. 97, The Works of Francis Bacon, Faksimile-
Neudruck, Der Ausgabe von Spedding, Ellis, und Heath, London, 1857-1874; in Vierzehn Bénden,
Sechster Band, Friedrich Fromman, Verlag Giinther Holzbooc, Stuttgart-Bad Constatt, 1963.

*TH. Stuart Jones, "Administration"; in The Legacy of Rome, Edited by Cyril Bailey, Oxford University
Press, Oxford, 1923, reprinted 1936, p. 96.

2 5.B. Mispoulet, La Vie Parlementaire 8 Rome sous la République, Essai de Reconstruction des
Séances Historiques du Sénat Romain, Albert Fontemoig, Editeur, Paris, 1899; Chapitre II (De la Forme
des Déliberations), Chapitre III (La Rédaction des Sénatus-Consultes), pp. 67-68; p. 88.



the Empire they become binding on account of their inclusion in a clause of the pretor’s
edict; after Adriano, certain senatusconsultum were given immediate legal force.”’

Laws usually comprise two discourses: one that persuades to take the reasonable
decision and other that prescribes the reasonable conduct.”® Sometimes a consideration
of the persuasive discourse is omitted, since not all laws are published with explanatory
preambles, previous arguments an such other precedents as may have led to take the
adopted decisions. The prescriptive discourse, which consists only of the
instrumentation of the counsel, without being accompanied by the persuasive discourse,
has perhaps facilitated the positivist conception of the law as a mere set of imperatives
or coercive norms, leaving aside the eloquence that persuades to behave with wisdom,
forgetting that, in Cicero’s words, the laws are "the rational criterion of a prudent
man".’!

One of the secrets of politics, perhaps the most occult mystery of the State for the
inexpert, consists in knowing that to rule means to make one obeyed, not just to give
commands; that power is persuasion, not force. Pericles, the greatest Athenian
politician, held that all that men force others to do without persuasion, whether or not by
means of a law, is not law, but force.”> This must not be interpreted as an attack against
democracy, which would be a blasphemy against one of its illustrious founders, author
of one of its most beautiful praises,’” but rather as statement fostering that
reasonableness should be preserved against the arbitrary exercise of power.

2 Arnoldo Momigliano, Tim J. Cornell, senatus consultum; The Oxford Classical Dictionary, Third
Edition, Edited by Simon Hornblower and Antony Spawforth, Oxford University Press, Oxford, New
York, 1996, p. 1388.

30 Plato, The Laws, 723c-d.

Plato, The Laws, 723, Translated with an Introduction by Trevor J. Saunders, Penguin Books, First
Published in this Translation 1970, Reprinted 1972, London, 1972, p. 186.

Platén, Leyes, 723c-d, en Platon, Didlogos VIII, Leyes (Libros I-VI), Introduccién, Traduccién y Notas
de Francisco Lisi, Editorial Gredos S.A. Madrid, 1999, p. 390.

Platén, Las Leyes, 723c-d, Edicién Bilingiie, Traduccién, Notas y Estudio Preliminar por José Miguel
Pab6n y Manuel Fernandez Galiano, Instituto de Estudios Politicos, Tomo I, Madrid, 1960, p. 157..
Platon, Les Lois, 723c-d; dans Oeuvres Complétes de Platon, Traduction Nouvelle et Notes par Léon
Robin avec la Collaboration de M. J. Moreau, [Tome] II, Bibliothéque de la Pléiade, Paris, 1942, p. 774.
Platone, Le Leggi, 723c-d, Nuova Edizione a Cura di Attilio Zadro, Editori Laterza, Bari, 1952, p. 123.
Jeremy Bentham, An Introduction to the Principles of Morals and Legislation, printed 1780, published
1789 and 1823; in The Collected Works of Jeremy Bentham, Edited by J.H. Burns and H.L.A. Hart, With
a New Introduction by F. Rosen, Clarendon Press, Oxford, 1996; Preface by Bentham, p. 9.

3 Cicero, The Laws, 1.6.19.

Cicerdn, Las Leyes, 1.6 19, “el criterio racional del hombre prudente”, Marco Tulio Cicerén, Las Leyes,
Edicién Bilingiie, Traduccién, Introduccién y Notas por Alvaro d'Ors, Instituto de Estudios Politicos,
Madrid, 1970, pp. 66-67. From here comes my English translation between inverted commas in the main
text.

Cicero, De Legibus, 1.vi.19, “...it is the mind and reason of the intelligent man...”, Cicero, De Legibus,
With an English Translation by Clinton Walker Reyes; in Cicero, De Re Publica [and] De Legibus,
William Heinemann Ltd., London, [and] Harvard University Press, Cambridge, Massachusetts, first
published 1928, reprinted 1943, 1948, 1952, 1959, 1961, 1966, pp. 318-319.

32 Xenophon, Memorabilia, 1.ii.45.

Xenophon, Memorabilia, 1.ii.45, With an English Translation by E. C. Marchant; in Xenophon,
Memorabilia and Oeconomics, Loeb, William Heinemann Ltd., London, [and] G.P. Putnam's Sons, New
York, 1923, p. 35.

Xenophon, Entretiens Mémorables de Socrate, L.ii, Expliqués Littéralment, Traduits en Francais et
Anonotés par E. Sommer, Librairie Hachette, Onziéme Edition, Paris, s.d., p. 57.

33 Donald Kagan, Pericles of Athens and the Birth of Democracy, The Free Press, a Division of
Macmillan, Inc., New York, Collier Macmillan Canada, Toronto, Maxwell Macmillan Canada, New
York, Oxford, Singapore, Sydney, 1991, pp. 46-64.



The true complex nature of laws is best comprehended, when they are not studied as
pure acts of power, since they are also wise and eloquent civic speeches. This must not
be interpreted as a merely lyric or principle-based position, but as a deeply political and
practical viewpoint, since otherwise laws could not last, being that experience shows the
validity of a control of natural reasonableness: the custom opposite to the law
(desuetudo), the existence of which, even if some positive laws insist on not to
recognize it, is an invisible potency by means of which, without any agitation or stir,
peoples do justice to themselves against bad laws, as Portalis said.”

PRINCIPLE: The true nature of the laws is complex, since they are acts of government
(politics) as well as wise and eloquent civic speeches (rhetoric).

Few rulers can legislate for themselves. Many understand those who counsel and
discounsel them. But, regrettably, there are also rulers who do not understand those who
counsel and discounsel them, and there are counsellors who do not know how to
counsel or discounsel rulers. In the determination of the object of the art of legislation
both the activities to counsel and discounsel are included, so that the rulers may
understand their counsellors and the counsellors may knowhow to counsel and
discounsel rulers.

In the Common Law system, the composition of the laws is not a task merely
inherent to lawyers, but rather to officers expert in legislative writing (legislative
drafting). In the Civil Law system, it is believed that knowledge of the law and of the
national language is enough, and the lawyers specialized in each branch of law
—constitutionalists, criminal lawyers, experts in private law, etc.—, limit themselves to
criticizing the legislative work, in the production of which, in general, they have not
been directly involved.* The activities of composition and criticism are also

Thucydides, The Peloponnesian War, I1.37.

“We have a form of government which does not emulate the practice of our neighbours: we are more an
example to others than an imitation of them. Our constitution is called a democracy because we govern in
the interest of the majority, nor just for the few. Our laws give equal rights to all in private disputes, but
public preferement depend on individual distinction and is determined largely by merit rather than
rotation: and poverty is no barrier for office, if a man despite his humble condition has the ability to do
some good to the city. We are open and free in the conduct of our public affairs and in the uncensorious
way we observe the habits of each other’s daily lives: we are not angry with our neighbour if he indulges
his own pleasure, nor do we put on the disapproving look which falls short of punishment but can still
hurt. We are tolerant in our private dealings with one another, but in all public matters we abide by the
law: it is fair above all which keeps us obedient to the authorities of the day and to the laws, especially
those laws established for the protection of the injured and those unwritten laws whose contravention
brings acknowledged disgrace.”

Partial transcription of the famous funeral prayer of year 431 b.C. to war fallens, attributed to Pericles by
Thucydides. English translation from:

Thucydides, The Peloponnesian War, Translated by Martin Hammond, With an Introduction and Notes
by P.J. Rhodes, Oxford World’s Classics, OUP, New York, 2009, p. 91.

Tucidides, Historia de la Guerra del Peloponeso, Traduccion de Francisco Rodriguez Adrados, Libro
11.37, Editorial Hernando, Madrid, reimpresion 1984, Tomo I, pp. 255-256.

34 Portalis, Discours Préliminaire, Code Civil; La Legislation Civile, Commerciale et Criminelle de la
France ou Commentaire et Complément des Codes Francais, par Le Baron Locré, Treutel et Wurtz
Libraires, Strasbourg et Londres, Tome I, Paris, 1827, pp. 269-70.

35 Legislative criticism allows lawyers to take part sometimes in the composition of legislation. The
above mentioned criticism will shift from passive to active, from negative to positive, from indirect to
direct, when taken into consideration by the new law. It is not ephemeral, then, on having joined the
system of positive law, although the name of the lawyer who formulated it may not be revealed, he may
reach immortality, like the writer whose use of the language happens to be a part of common speech.



contemplated in the determination of the object of the art of legislation, to include not
only the active position but also the passive one.*®

When the enactment of a law is under debate, two types of legislation are discussed:
the current one and the projected one. In the Athenian procedure, five official defenders
of the current legislation were appointed, the accusation was in charge of those who
fostered the projected law, and a special jury (nomothetes) had to decide on the matter.”’
In Rome, the vote against the proposed legislation was cast with a slat marked with an
"A" (from the initial antiquare: "ancient" or "current"), whereas the vote supporting the
enactment of the bill was cast with a slat with a "U" (from uti rogas: "as you ask").”®

The one who proposes a bill counsels that the one that he has composed must be
enacted and discounsels and criticizes the current legislation or other bills. The one who
discounsels the proposed bill criticizes it, and counsels the current legislation or another
bill -already composed or to be composed- be enacted.

In the present work "legislation" means all juridical norms of any of the Powers of
the State, provided always that they are general, that is to say, prescribed to classes of
acts, activities or persons.

The object of the art of legislation having been determined, let us now deal with the
method through which we can make it ours.

2. Method

One might object that the method of legislation does not exist; if it exists, it is
impossible to find; if it is possible to find, it is impossible to know; if it is possible to
know, it is impossible to teach; and, finally, if it is taught, it is impossible to apply. To
raise the achievement of any human activity to the category of an art, the above
mentioned affirmations must be previously refuted.

The activity that consists of composing and criticizing, counselling and
discounselling the enactment of general juridical norms, is of a clear existence. The
argument is subtler: it affirms that hardly it is reduced to the formulae and rules of an
art.”” Some legislate occasionally, at random; others, on the merits of a capacity
acquired through experience. The former, if right, do it by chance; the latter, as a matter
of habit, but they can neither give reasons nor teach others except with the example.

36 Kelsen is an exception, since he criticizes every text and composes the texts proposes by him. See:
Hans Kelsen, Legal Technique in International Law, Geneva Studies, A Textual Critique of the League,
Geneva Studies, Volume X, No. 6, Dec. 1939, 178 pp.
Another exception is:
Gustave Rousset, Science Nouvelle des Lois, Tome Second, Troisi¢me Partie, Analyse critique et
Rédaction Nouvelle des 228 Premiers Articles du Code Civil, Durand & Pédone, Marchal & Cie., Paris,
1871, 365 pp.

Demosthenes, Against Timdcrates, 23.
Demosthenes, Against Timocrates, 23; in Demosthenes, With an English Translation by J. H. Vince,
Loeb, William Heineman, Ltd, London, [and] G. Putnam Sons, New York, 1935, p. 387.
Deméstenes, Contra Timécrates, 23; en Demodstenes, Discursos Politicos, Introduccién, Traduccién y
Notas de A. Lopez Eire, Editorial Gredos, Madrid, Tomo III, 1985, p. 131.
38 Cicero, The Laws, 3.38.
Marco Tulio Cicerdn, Las Leyes, 3.38 y nota 851, Edicién Bilingiie, Traduccién, Introduccién y Notas
por Alvaro d'Ors, Instituto de Estudios Politicos, Madrid, 1970, p. 233.
39 It refers in general to the art, the juridical skills, the legislative skills and, especially, to the art of
formulating a law:
Filippo Vassali, La Missione del Giurista nella Elaborazione delle Leggi; in Scritti Giuridici in Onore di
Franceso Carnelutti, Volume Primo, Filosofia e Teoria Generale del Diritto, Cedam, Padova, 1950, p.
496.



Since it turns out to be feasible to observe the causes for which those who legislate
occasionally as well as those who do it for habit only sometimes are successful, nobody
can deny that it is possible to follow a method and to establish a teacheable system of
observations, principles, rules and examples, born out of experience and founded on
reason, as Aristotle did with his Rhetoric for civic speech in general.*® The art of
legislation does exist.

Where may the art of legislation be found? It is not in the books of moral, politics,
history, law, etc., i.e., of humanities, although all of them provide materials for the
observations that make possible to reconstruct it. The idea of logos or speech, which
includes reason (ratio) and speech (oratio), differentiates men from animals, since, as it
has allowed us to persuade one another, has made it possible for human beings to live in
society, found cities and make laws on just and unjust things,41 civic speeches that
perpetuate the wisdom and eloquence of rulers and counsellors.

The word "rhetoric", from the Greek rhetoriké, means the art of a rhetorical person
or rhétor. The latter term, in its origin, designated such politician as was capable of
formulating a bill or rhétra, in the ancient Dorian-speaking Hellenic peoples, like the
famous Great Retra of Lycurgus. Rhetér, in Ionian language, designated the orator, but
the Dorian term rhétor, together with the lessons taught by Corax and Tisias —authors of
the first Western rhetorical art—, both from Syracuse, a Dorian- speakig city, spread out
all over Greece.*> When Syracuse was democratized, in 467 B.C., Corax, who was still

40 Aristotle, Rhetoric, L.1,1354a.

Aristotle on Rhetoric, 1.1,1354a, Newly Translated, With Introduction, Notes, and Appendices by George
Kennedy, Oxford University Press, New York, 1991, p. 29.

Aristotle, Rhetoric, I.1,1354a; in The Complete Works of Aristotle, The Revised Oxford Translation,
Edited by Jonathan Barnes, Volume Two, Princeton University Press, Princeton, New Jersey, 1984,
Second Printing 1985, p. 2152.

Aristételes, Retorica, 1.1,1354a, Introduccién, Traduccién y Notas por Quintin Racionero, Editorial
Gredos, Madrid, 1990, p. 162.

Aristote Rhétorique, 1.1,1354a, Texte Etablie et Traduit par Médéric Dufour, Société d'Edition "Les
Belles Lettres", Tome Premier, Paris, 1932, p. 70.

Aristotele, Retorica. 1.1, 1354a, a cura di Armando Plebe, Editore Laterza, Bari, 1961, p. 1.

41 Isocrates, Nicocles, 5-7; and Antidosis, 253-55.

Isocrates, Nicocles, 5-7; and Antidosis, 253-55; in Isocrates, With an English Translation by George
Norlin, in Three Volumes, Loeb, William Heinemann Ltd, London, [and] G.P. Putnam's Sons, Vol. I,
New York, 1928, pp. 78-80; Vol.II, New York, 1929, pp. 326-27.

Isocrates, Nicocles, 5-7; y Sobre El Cambio de Fortunas (Antidosis), 253-55; en Isdcrates, Discursos,
Traduccién, Introducciones y Notas de Juan Manuel Guzman Hermida, Editorial Gredos, Madrid, 1980,
Tomo I, pp. 286-87; Tomo II, pp. 139-40.

Isocrate, Nicocles, 5-7; et Sur I'Echange, 253-255; dans Isocrate Discours, Texte Etabli et Traduit par
Georges Mathieu et Emile Brémond, Cinquiéme Tirage Revu et Corrigé, Société d'Edition "Les Belles
Lettres", Tome II, Paris, 1967, p. 121; Tome III, Paris, 1942, p. 165.

Aristotle, Politics 1.2, 1253al5.

Aristotle, Politics, 1.2, 1253al15; in The Complete Works of Aristotle, The Revised Oxford Translation,
Edited by Jonathan Barnes, Volume Two, Princeton University Press, Princeton, New Jersey, 1984,
Second Printing 1985, p. 1988.

Aristotle, The Politics of Aristotle, 1.2, 1253al5, Translated with Introduction, Analysis and Notes, by
Peter L. Phillips Simpson, The University of North Carolina Press, Chapel Hill and London, 1997, p. 11.
Aristoteles, Politica, 1.2, 1253al5, Edicién Bilingiie y Traduccién por Julidn Marfas y Marfa Araujo,
Instituto de Estudios Politicos, Madrid, 1970, p. 4.

2 Antonio Lépez Eire, "La Etimologia de [...] y los Origenes de la Retérica", Faventia, 20/2, 1998, pp.
61-69. " [...] " they substitute the Greek characters of the original title that allude to rhétor.

Antonio Lépez Eire, Javier de Santiago Guervds, Retérica y Comunicacion Politica, Ediciones Cétedra
S.A., Madrid, 2000, pp. 25-26.



active, developed the tripartite systematics of deliberative speech (prologue, agon -that
included narration- and epilogue), to help the citizens who had to speak out in the
Assembly meetings;43 and Tisias, his disciple, taught rhetoric and wrote judicial
speeches for others (logographer). The origin of the aforesaid first art of rhetoric usually
links it with the judicial genre, since it appeared after the fall of the tyranny in Sicily,
when the controversies between individuals, after a long interval, were submitted once
again to the authority of the courts.** Since people had to sue and defend themselves on
their own behalf, they all needed to learn how to speak in public, either reciting
speeches bought from a logographer or composing and delivering their own. But it is
not less true that, once the tyranny was eliminated and democracy established or
restablished, the preparation and the debate of bills shifted from the restricted circle of
the tyrant to that of the Council, formed by a group of elected citizens, and then to the
crowed Assembly, where any citizen could have a say and a vote. Democracy generated
a demand for education in political oratory, whether for legislative matters or not, in
addition to the judicial oratory, a situation that should be remembered when we study
the origin of Western rhetoric.*’

Laws are literary works.*® "Making laws" is said leges scribere in Latin; a

Antonio Lépez Eire, Retérica y Politica; en Retdrica, Politica e Ideologia desde la Antigiiedad hasta
Nuestros Dias, Actas del II Congreso Internacional, Salamanca, Noviembre 1997, Volumen I, Retérica
Clasica y Edad Media, Prélogo, Logo: Asociaciéon Espafiola de Estudios sobre Lengua, Pensamiento y
Cultura Clésica, la. Edicién, Salamanca, 1998, p. 9; y Volumen III, Ponencias, 1a. Edicién, Salamanca,
2000, p. 107.

43 George Kennedy, The Art of Persuasion in Greece, Princeton University Press, Princeton, New Jersey,
First Edition 1963, Sixth Printing 1974, p. 59.

Antonio Loépez Eire, Retérica y Politica; en Retdrica, Politica e Ideologia desde la Antigiiedad hasta
Nuestros Dias, Actas del II Congreso Internacional, Salamanca, Noviembre 1997, Logo: Asociacién
Espaiiola de Estudios sobre Lengua, Pensamiento y Cultura Clasica, Volumen III, Ponencias, 1a. Edicién,
Salamanca, 2000, p. 110.

4 Cicero, Brutus, XII.

On its historical attribution to Aristotle, see:
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Francois Richard, Librairie Garnier Fréres, Paris, p. 35.
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Stanley Wilcox, Corax and the Prolegomena, American Journal of Philology, Vol. 64, No. 1. (1943), pp.
1-23; p. 23.
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“legislator” —not the one who proposes a law, but the author of the bill- communicates
with the following expressions: qui leges scribit, legum scriptor or legum inventor,*’ a
terminology proper of rhetoric. Laws includes two speeches: the prescriptive speech,
which obliges, prohibits, permits, rewards and punishes conducts; and the persuasive
speech which explains the prescriptive one, justifies and tries that it is approved,
interpreted and applied, in accordance with the pursued purpose. Being literary and
political works, both speeches are subject to rhetoric, the art of persuading with wise
and eloquent civic speeches. As all speeches subject to rhetoric, laws should also teach
(docere), please (delectare) and motivate (movere) the audience.*® The prescriptive
speech should teach what wise conduct models to follow and to avoid, pleasing and
motivating with eloquence so that such models are spontaneously fulfilled in order to
obtain rewards and avoid punishment. The persuasive speech should teach with wise
explanations the content and justification of the prescriptive speech, and please and
motivate with eloquence so that it is approved, interpreted and applied in accordance
with the pursued purpose. The art of legislation is found in the books on rhetoric.
According to Aristotle's rhetoric, there are three speeches genres: deliberative,
judicial and demonstrative.” A speech is demonstrative, when an orator, in a ceremony,
speaking in present tense, praises or vituperates, and the audience, as mere spectator,
limits itself to evaluate the orator’s skills. A speech is judicial, when an orator, before a
court, speaking in past tense, accuses or defends, and the audience must absolve or

“[...] laws fall down below of what letters and lawyers are."(“[...] las leyes caen debaxo de lo que son
leyes y letrados."):

Miguel De Cervantes Saavedra, Don Quijote de la Mancha; en Obras Completas de Miguel De
CervantesSaavedra, Edicion Publicada por Rodolfo Schevill y Adolfo Bonilla, Primera Parte,
CapituloXXXVIII, lineas 5-6, Graficas Reunidas, Madrid, 1931, p. 198.

“[...] las leyes caen debajo de lo que son letras y letrados.”:

Miguel De Cervantes Saavedra, El Ingenioso Hidalgo Don Quijote de la Mancha, Nueva Edicion Critica
con el Comento Refundido y mas de Mil Notas Nuevas Dispuesta por Francisco Rodriguez Marin, Parte
Primera, Capitulo XXXVIII, Que Trata sobre el Curioso Discurso que Hizo Don Quijote de las Armas y
las Letras, Ediciones Atlas, Tomo III, Madrid, 1948, p. 158, lineas 13-14.
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Volumen I, p. 489.

41 C. Meissner, Latin Phrase-Book, Translated from the Sixth German Edition, With the Addition of
Supplementary Phrases and References, by H. W. Auden, Macmillan, London, Melbourne, Toronto, St.
Martin Press, New York, 1966, p. 219.
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Francois Richard, Librairie Garnier Fréres, s.d, Paris, pp. 182-183.
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condemn. A speech is deliberative, when an orator, before the Council or the Assembly
of the People, speaking in future tense, counsels or discounsels, and the audience must
accept or reject the political measure under debate. Legislation was one out of the five
most important topics of deliberations; the other four were: the acquisition of resources,
war and peace, defense of the territory and imports and exports.50 "To persuade [so that
laws are approved]" is said legum suadere in Latin ; "to dissuade [the approval] of
laws", legum dissuadere,”" a terminology that also belongs to rhetoric. The art of
legislation may be known by considering laws as a species of the deliberative genre of
rhetoric.

It has been said that the art of legislation is difficult to teach,”® and only learned by
practice.5 3 Practice is one of the essential requisites to learn not only the art of
legislation, but also rhetoric and any other art. The practical exercise of the respective
art, if constant, allows that the maker acquires such a habit as will facilitate the
application of the knowledge previously acquired by him and reach excellence:

“[...] since what we need to learn before doing, we learn by doing, for example we become
2 54

builders by building and lyre-players by playing the lyre; [...]”.

Rhetoric has been the teaching and learning model followed by Western education
for almost two thousand and five hundred years, with some interruptions.5 *tis possible
to teach and learn the art of legislation by considering laws as a species of the
deliberative genre of rhetoric.

%0 Aristotle, Rethoric, 14., 1359b20-24.

Aristotle, Rhetoric, 1.4, 1359b19-21; in The Complete Works of Aristotle, The Revised Oxford
Translation, Edited by Jonathan Barnes, Volume Two, Princeton University Press, Princeton, New Jersey,
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496.
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To the last objection of the imposibility to apply the art of legislation, the answer is:
the art of legislation may be applied to any positive law, historical, current or future,
previous adaptation to the multiplicity of languages and juridical systems, the
knowledge of which is presupposed, as in rhetoric. The art of legislation may be applied
in universal form, by considering laws as a species of the deliberative genre of rhetoric.

The art of legislation reencounters its method in rhetoric, but this does not mean to
put new wine in old wineskins or to follow a temporary fashion, merely speaking in the
"rhetorical way". It allows that knowledge of a millennial art is used to reconstruct other
knowledge that had been lost. The rhetorical art will be enriched with all the
possibilities that the legislative species offers within the deliberative genre. The art of
legislation will recover a knowledge system —rhetoric—, which will substitute the
personal remarks that, with more or less talent and fortune, have been formulated by
those who tackled the problems before the author of the present work, forgetting the
historical precedents of legislative activity.

In the future, if the rhetorical model of the art of legislation is adopted, the quality of
the laws will not depend on occasionally inspired individuals, but on common effort,
because it will be possible to be rely on a reasonable knowledge, born out of experience,
which, transmitted from generation to generation, will allow for the methodical
continuity of the struggle to govern and be governed in civilized form, by means of wise
and eloquent laws.

The lost art of legislation will be reconstructed as such, identifying the applicable
parts of the rhetorical tradition, developing the insufficient and creating others. Since
this art has received numerous denominations, here follows the most widely known and
the justification for the choice of the selected one.

3. Denominations

In Common Law countries, the following denominations have been used: mechanics
of law making, nomography or the art of inditing laws, practical legislation, legislative
technic, legal writing style, legal drafting, legislative drafting, bill drafting, composition
of legislation, art of the statute, art of legislation.s6

3 Arthur Symonds, The Mechanics of Law Making, Intended for the Use of Legislators, and all Other
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Jeremy Bentham, An Introduction to the Principles of Morals and Legislation, printed 1780, published
1789 and 1823; in The Collected Works of Jeremy Bentham, Edited by J. H. Burns and H. L. A. Hart,
With a New Introduction by F. Rosen, Clarendon Press, Oxford, 1996, Preface by Jeremy Bentham, p. 9.
On the use of bill drafting as denomination, see:



In Civil Law countries, the following denominations have been used: pratica
legislativa (legislative practice), science nouvelle des lois (new science of the laws),
nomotécnica, nomothesia, técnica legislativa (in Spanish, Portuguese and Italian),
technique legislative (legislative technic), gesetzgebungstechnik (technic of legislation),
tecnica delle leggi (technic of the laws), legislative technik (legislative technic),
rechtstechnik (technique of law), légistique (legistics), légistique formelle (formal
legistic), légistique matérielle (material legistic), la forma de las leyes (form of the
laws), el estilo de las leyes (style of the laws), rédaction des lois (drafting of the laws),
composition des lois (composition of the laws), método legislativo (legislative method),
art de faire les lois (art of law making), art législatif (legislative art), kunst der
gesetzgebung (art of legislation), legisprudence (legisprudence)57

Catalog of the Library of the Congress of the United States of America.

37 Francesco Carrara, Lineamenti di Pratica Legislativa Penale, Fratelli Bocca, Roma, Torino, Firenze,
1874.

Gustave Rousset, Science Nouvelle des Lois, Durand & Pédone, Marchal & Cie., Paris, 1871.

Francois Geny, La Technique Législative dans la Codification Civile Moderne, A Propos du Centenaire
du Code Civil; dans Le Code Civil 1804-1904 Livre du Centenaire, Publiée par la Société d'Etudes
Législatives, Tome Second, Le Code Civil a I'Etranger, La Question de la Revision, Documents, Arthur
Rousseau, Editeur, Paris, 1904, pp. 986-1038.

Alexandre C. Angelesco, La Technique Législative en Matiére de Codification Civile, Thése pour le
Doctorat, Université de Paris, Faculté de Droit, E. de Boccard, Editeur, Paris, 1930, p- 30.

Marcelino Menéndez Pelayo, Historia de las Ideas Estéticas en Espaifia, en su resumen y comentario del
Gorgias de Platon, Edicién Nacional de las Obras Completas de Menéndez Pelayo, por Enrique Sdnchez
Reyes, Aldus S.A. de Artes Gréficas, Tomo I, Santander, 1946, p. 24 (nomotécnica).

Joachim Hopper, Seduardus, sive de Vera lurisprudentia, ad Regem Libri XII. Nempe: Nomothesia, sive
de Turis & Legum Condendarum Scientia, Libri IIII. Rerum Divinarum et Humanorum, sive de Iure
Publico, Libri IIII, Ad Pandectas, sive de Iure Civili Privato, Libri IIII, Adiectus est eiusdem Auctoris De
Institutione Principis Liber Singularis, Antuerpia, in Officina Plantiniana, Apud Viduam, et Ioanem
Moretum, 1590.

Alfredo Colmo, La Técnica Legislativa del Cédigo Civil Argentino, Segunda Edicién, Libreria Bartolomé
Mitre de Hall y Acevedo, Casa Editora, Buenos Aires, 1927, p. 24.

Jorge Tapia Valdés, La Técnica Legislativa, Facultad de Ciencias Juridicas y Sociales de la Universidad
de Chile, Seminario de Derecho Publico, No. 4, Editorial Juridica de Chile, Santiago de Chile, 1960, p.
64.

Hésio Fernandes Pinheiro, Técnica Legislativa, Constituicoes e Atos Constitucionais do Brasil, Livraria
Freitas Bastos S.A., Rio de Janeiro, 2a. Edicao, Sao Paulo, 1962.

It is named "arte de componer leyes", en Carlos Sanchez Del Rio y Peguero, "Notas para un Ensayo sobre
la Forma de las Leyes", Revista General de Legislacion y Jurisprudencia, Afio XCII, No. 3, Marzo 1947,
Segunda Epoca, Tomo XIII, 181 de la coleccién, p. 285.

Nicolas Pérez Serrano, El Estilo de las Leyes, Conferencia Pronunciada el 30/1/47, Ministerio de Trabajo,
Escuela Social de Madrid, Madrid, 1947, 36 pp. e indice.

Dr. Robert Walter, "Die Lehre Von Der Gesetzestechnik”, Ostreichische Juristen-Zeitung, 18. Jahrgang,
Heft Nr. 4, 26 Februar 1963, II, p. 84, n. 4.

Louis Phillippe Pigeon, Rédaction et Interpretation des Lois, Cours Donné en 1965 aux Conseillers
Juridiques du Gouvernement du Québec, Québec, 1965, 56 pp.

Montesquieu, De I'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Livre XIX,
De la maniére de composer les loix; dans Oeuvres Complétes de Montesquieu, Société Les Belles Lettres,
Paris, 1961, Tome 1V, p. 125.

Ruini mentions "art", "method" and "skill"; but he chooses "legislative technic":

Meuccio Ruini, La Funzione Legislativa (Tecnica delle Leggi e Lavori Parlamentari), Dott. A. Giuffre
Editore, Milano, 1953, p. 17.

For the denomination "l'art de 1égiferer", see:

Georges Ripert, Les Forces Créatrices du Droit, Librairie Générale de Droit et Jurisprudence, Paris, 1955,
p. 346.

Dominique Rémy, Légistique, L'Art de Faire les Lois, Editions Romillat, Paris, 1994, pp. 351.

Légistique Formelle et Materielle, Sous la Direction de Charles Albert Morand, Presses Universitaires
d'Aix-Marseille, Aix-En-Provence, 1999, 334 pp.



The word "technique", of Greek origin, was translated into Latin as ars and from
there it was transfered to English as "art", which means, objectively: the method to do
some thing, the manual in which it is taught, the work produced according to its rules;
and, subjectively, the skills of the artist who possesses the art. It will not be difficult,
according to the context, to identify what the pertinent meaning is; in the present work
“legislation" was added, to refer to the activity to which it is applied, as well as the
medicine is the art of health, rhetoric the art of persuasion, etc. This follows the
meaning of “legislation” as “the process of making or enacting laws"*® and the
conceptual line of an ancient Hispanic precedent —Fuero Juzgo-, which reads in its Book

I, Title I, “What must be the art of statute law making”.59

4. Definition

After having determined the object, the method and the denomination of the art of
legislation, now this art will be defined with a formula that synthesizes the preceding
exposition.

The art of legislation is a teacheable system of observations, principles, rules and
examples, to compose and criticize, to counsel and discounsel general juridical norms,
founded on the rhetorical tradition.

5. Expository plan

The expository plan consists of seven chapters. Chapter 1, Introduction, includes
several notions previous to the development of the art of legislation: Purpose, Object,
Method, Denominations, Definition and Expository plan. The rest of the book is divided
in two parts: History and System.

Part I History: Chapter II, Ancient and Medieval History; and Chapter III Modern
and Contemporary History.

Part I System: Chapter 1V, Legislative Genres, establishes the basic types of general
juridical norms to compose and criticize, to counsel and discounsel. The last three:
Chapter V, Investigation (what to say); Chapter VI, Systematics (where to say it); and
Chapter VII, Style (how to say it), develop the algorithm that, after completion of the
succesive rhetorical operations, will result in obtain a work produced in accordance with
the rules of the art: a law.

The following Part I: History, includes Chapter IV Ancient and Medieval History and
Chapter V Modern and Contemporary History.

Wintgens, Luc J., editor, Legisprudence, A New Theoretical Approach to Legislation, Hart Pubishing,
Oxford, 2002, viii, 150 pp.

%% Oxford Dictionary On Line,"legislation", "the process of making or enacting laws"
(http://oxforddictionaries.com/definition/legislation?q=Ilegislation), downloaded 05/24/2012.

% “Qual debe ser el arte de fazer las leyes.”

Los Codigos Espanoles Concordados y Anotados, Tomo Primero, Madrid, 1847, p. 105.
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Chapter II
Ancient and Medieval History

It would have proved of great utility to have a history of the lost art of legislation,
from Ancient times to our days, to continue the efforts made by the predecessors of the
rhetorical model that is reconstructed in this work. Despite an extensive research which
turned out fruitless, the author had to feel satisfied with the following outline, which
point out moments, places, authors and works that could serve as precedents, and will
say something new about old things and will prove how certain old things taken for
modern are.

The precedents obtained will only be mentioned in this part of the book. They will be
used further on upon developing each topic, for the purposes of avoiding useless
repetitions.

Furthermore, it would be very satisfactory if others could be led to carry out a search
of the forgotten texts of the lost art of legislation, as Renaissance humanists did back
then with Greek and Latin classic texts.*’

This Chapter addresses the art of legislation in ancient and medieval history.

1. Ancient history

According to a traditional division, ancient history includes Orient, Greece and
Rome.

a. Orient
Mesopotamian codes

The Code of Ur-Nammu,®' the first king of the third dynasty of Ur (Sumer), who
ruled ¢ 2112-2095 B.C.,%* seems to be the oldest organic legal text, the authorship of
which is also attributed to his son Shulgi (2093-2046 B.C.).(’4 Since there are more than
five hundred thousand documents collected, between tablets and stones, waiting to be
studied by experts in cuneiform law, other even older organic legal texts could be finded
in so numerous set of documents. Following the Code of Ur-Nammu, there appeared, in
chronological order: the Laws of Eshnunna® (according to some authors ¢ 1950 B.C.,

60 R. Sabbadini, Le Scoperte dei Codici Latini e Greci ne' Secoli XIV e XV, G.C. Sansoni Editore,
Firenze, 1905, ix + 233 pp.

ol Cddigo de Shulgi, in Los primeros Codigos de la Humanidad, Estudio Preliminar, Traduccién y Notas
de Federico Lara Peinado y Federico Lara Gonzalez, Edit. Tecnos, Madrid, 1994, pp. 53-71.

62 Cddigo de Shulgi, in Los Primeros Cédigos de la Humanidad, Estudio Preliminar, Traduccion y Notas
de Federico Lara Peinado y Federico Lara Gonzalez, Edit. Tecnos, Madrid, 1994, p. 53, n. 2.

63 Samuel Noah Kramer, History Begins at Sumer, Originally Published by The Falcon's Wing Press in
1956, Doubleday & Company, Inc, Garden City, New York, 1959, p. 51.

o4 Cdédigo de Hammurabi, Estudio Preliminar, Traduccién y Notas de Federico Lara Peinado, Edit.
Tecnos, 2a. edicion, Madrid, 1992, p. xix.

65 Les Lois d'Eshnunna, Transcription, Traduction et Commentaire [par] Emile Szlechter, Publication de
I'Institut de Droit Romain de I'Université de Paris, Recueil Sirey, Paris, 1954. For typographically reasons
“Eshnunna” has been written and has been added the letter "h" next of the letter "s", for failing to have the
pertinent diacritical sign.



and according to others ¢ 1840 B.C. or 1790 B.C.);66 the Code of Lipit—Ishtar,67 who
ruled Sumeria (¢ 1934-1924 B.C.); and the Code of Hamurabi, Hammurabi or
Hammurapi,”® who reigned over Babylonia (c 1798-1750 B.C.).

Their complete texts comprised three parts: the prologue (preamble), the main body
(law sections) and the epilogue; that is to say, a complete discourse from the rhetorical
point of view. In them, the persuasion (prologue and epilogue) and the prescription (law
sections) coexisted, without intermingling or hindering themselves, because they had
been assigned a respective place in the systematic adopted method. The epilogue, now
outdated in modern legislation, was curiously addressed to the succeeding legislators,
exhorting them to keep the codes unchanged, and blessing or cursing them depending
on their compliance or non compliance with such wish.

The Code of Lipit-Ishtar reads as follows:

"(4) When I established the Law in Sumer and in Akkad, I erected this stele.
(5) May the man who neither commits any degradation with regard to her, destroys my
work, deletes my inscription, nor writes his name on top of it, be granted a long life, be
raised very high in the Ekur; may the brilliant forehead of Enlil turns towards him from
the sky.
(6) May the man who commits a degradation with regard to her, destroys my work,
enters the sanctuary (and) changes (the stele’s) pedestal, erases my inscription and writes
[his name] above it, and makes another comit (this bad action) because of these curses,
be a king], be [a in] —, [...], tear up (and, even), if [in his house] (a child) is born, may be
deprived of a hereditary successor.
(7) May Ashnan (and) Sumuqgan, masters of abundance, take away [...], which he may
have obtained by way of gift, may he suppress.
(8) May god Utu, judge of heavens and earth [...] tear up [...] his foundation [...]. May he
turns his@villages into ruins; may he turn unstable the foundations of his country, not be
a king."

The Code of Hammurabi reads as follows:

“If this man has kept under custody the decrees that I have written on my stele, (if) he
has not departed from my legislation, (if) he has not revoked my decrees, (if) he has
not destroyed my writings, this man will be like me, a king of justice. May Shamash
lengthen his reign, may he guide his people in equity. (But) if this man has not kept
under custody the decrees that I have written on my stele, and (if) he has despised my
curses, and (if) he has repealed the law that I have promulgated, (if) he has revoked my
decrees, (if) he has destroyed my writings, (if) he has deleted my written name in order
to write his own (or if) because of these curses, he has commissioned other man

to do so, may the great Anum, father of the gods that my government has proclaimed,
take away this man, whether a king, a lord, a ruler (or any other person) who

is called by a name, the splendor of royalty, break his scepter (and) curses his destiny.””

66 Cdédigo de Hammurabi, Estudio Preliminar, Traduccién y Notas de Federico Lara Peinado, Edit.
Tecnos, 2a. edicion, Madrid, 1992, p. xxvii.
67 Cddigo de Lipit-Ishtar, Los Primeros Cédigos de la Humanidad, Estudio Preliminar, Traduccion y
Notas de Federico Lara Peinado y Federico Lara Gonzélez, Cédigo de Lipit-Ishtar, Edit. Tecnos, Madrid,
1994, pp. 83-107.

Cdédigo de Hammurabi, Estudio Preliminar, Traduccién y Notas de Federico Lara Peinado, Edit.
Tecnos, 2a. edicion, Madrid, 1992, cxxxix + 230 pp.
% Los Primeros Cdbdigos de la Humanidad, Estudio Preliminar, Traduccidn y Notas de Federico Lara
Peinado y Federico Lara Gonzalez, Codigo de Lipit-Ishtar, Edit. Tecnos, Madrid, 1994, pp. 103-104.



Hammurabi also adds the people as the addressee of his discourse, when he says:

“May the oppressed man who is involved in a legal proceeding come before my statue
as "King of Justice" and may my written stele be read to him so that he may listen to my
beautiful words. May my stele show him his proceedings, may my stele show him his
case, may his heart calm down (and proclaims): "Hammurabi is a lord, he is like a real

father to his people".””!

He introduces himself as a wise man, when he says:

“I (am) a very wise ruler, the one who has reached the source of wisdom; the
one who has saved the people of Malgum from catastrophe; the one who has solidly
placed his people in abundance; [...].”"

It might be the first time that, in a legislative work, the union of wisdom and
eloquence with the ideal of the reputation of the legislator is expressed, as he says:

“I am Hammurabi, king of justice, to whom Shamash has conferred the truth. My
words are the most selected, my works are like no others. It is only for the
foolish for whom they are vain; for the prudent, they are destined to glory.””

Those laws, like so many other already discovered and others yet to be discovered,
were not made by amateurs, but by professionals, known as “scribes”, who enjoyed the
protection of gods: Nabi in the Mesopotamia, son of Ea, god of wisdom; and Thoth in
Egypt, god of writing and wisdom, who composed the sacred books of the law. To the
Mesopotamian, Syrian or Egyptian scribes dominating the written language was
technically very difficult, since in the Mesopotamia there were three different languages
(Sumerian, Acadian and, later, Aramaic) and, in Egypt, three different writing systems
(hieroglyphic, hieratic and, later, demotic).”* The oriental scribe, the official who put his
writing to the service of the administration, composed and criticized, counselled and
discounselled Laws.

0 Cédigo de Hammurabi, Estudio Preliminar, Traduccién y Notas de Federico Lara Peinado, Edit.
Tecnos, 2a. edicién, Madrid, 1992, XX VI to 50. For typographic reasons “Shamash” has been written an
one has added the letter “h” next of the letter “s” for not being provided with the pertinent diacritical sign.
7 Cdédigo de Hammurabi, Estudio Preliminar, Traduccion y Notas de Federico Lara Peinado, Edit.
Tecnos, 2a. edicion, Madrid, 1992, XXV to 20, p. 43.

72 Cdédigo de Hammurabi, Estudio Preliminar, Traduccién y Notas de Federico Lara Peinado, Edit.
Tecnos, 2a. edicion, Madrid, 1992, Prélogo, ANV., IV up to 20, p. 5.

I Cdédigo de Hammurabi, Estudio Preliminar, Traduccién y Notas de Federico Lara Peinado, Edit.
Tecnos, 2a. edicion, Epilogo, XXV from 90 up to XX VI incipit, Madrid, 1992, p. 44. For typographic
reasons Shamash has been written and one has added the letter "h" next of the letter "s" for not being
provided with the pertinent diacritical sign.

4 Henri Irénée Marrou, Histoire de 1'Education dans 1'Antiquité, Editions du Seuil, Paris, 1948, pp. 20-
21.

On the scribe in general, see:

Dom Hilaire Duesberg, O.S.B., Les Scribes Inspirés, Introduction aux Livres Sapientiaux de La Bible, Le
Livre des Proverbes, Desclée de Brouwer, Paris, 1938, 592 pp.



Ptahhotep and Merikare

In Egypt, at the beginning, the Pharaoh prepared the general juridical norms together
with his chiefs of secrets or secretaries (heri sesheta) of each department. Later on, with
he did so with the help of specialized officials: the secretaries of the royal commands
(heri sesheta n audj medou). During the V dynasty (2750-2625 B.C.), the Pharaoh was
assisted by a true legislative council formed by the chiefs of secrets of all the royal
decrees (heri sesheta n oudj medou neb n nisout), however through this historical
evolution, he never stopped consulting with the chiefs of each department, according to
their respective specific competence.”

The technical ability of writing, reading and filing documents was not eough for the
scribes to serve as effective and efficient officers who, to climb to a higher positions in
the bureaucratic hierarchy and live between the powerful and the humble, tried to avoid
the anger of their superiors, the envy of their peers and the malice of their subordinates.
Therefore, it was necessary to acquire a higher education based on the union of wisdom
and eloquence transmitted by the spoken and written word, by rules and examples, from
parents to children, from teachers to disciples, from superiors to subordinates, from
authors to readers.

Ptahhotep, an old Egyptian Vizier for King Issi or Assa, belonged to a family of
officers, and was the author of The Instructions (or Maxims) that took his name (c 2877,
or 2675, or ¢ 2400 B.C.). It is, perhaps, the most ancient book of the world, the first
code of ethics for scribes and an example proposed for literary imitation, which still
moves readers for its wisdom and eloquence. It is based on the practice of certain
virtues: self-control, moderation, kindness, generosity, justice and veracity moderated
by discretion, which had to be practised equally before all the people. The military
virtues are not mentioned, since the ideal was a peaceful man, not a warrior. ¢ It consists
of a prologue, thirty seven maxims and an epilogue, in such a way that it also
constitutes a complete discourse from the rhetorical point of view. The paragraph
preceding the enunciation of the maxims, which sums up the content and the purpose of
the work in full, is perhaps the most remote precedent of an exhortation to the scribes
from them to pursue the ideal of the union of wisdom and eloquence. It reads as
follows:

"Beginning of the formulations of the excellent discourse spoken by the Prince,
Count, God's Father, God's beloved, Eldest Son of the King, of his body, Mayor
of the city and Vizier, Ptahhotep, in instructing the ignorant in knowledge and in
the standard of excellent discourse, as profit for him who will hear, (50) as woe
to him who would neglect them."”’

> Jacques Pirenne, Histoire des Institutions et du Droit Privé de I'Ancienne Egypte, Tome II, La V
Dynastie (2750-2625), Fondation Egyptologique Reine Elisabeth, Bruxelles, 1934, p. 104.

7® The Instructions of Ptahhotep, in Miriam Lichtheim’s, Ancient Egyptian Literature, Vol. I: The Old
and Middle Kingdoms, University of California Press, Berkeley, Los Angeles, London, 1973, p. 62

Other versions:

Les Maximes de Ptahhotep, Eugéne Revillout, Revue d'Egyptologie, 10, 1902, pp. 101-145; Les deux
Préfaces du Papyrus Prisse, Revue d'Egyptologie, 7, 1896, pp. 188-198.

The Instruction of Ptahhotep, in Adolf Erman, The Literature of the Ancient Egyptians (Die Literatur der
Aegypter, Leipzig, 1923) Translated by Aylward M. Blackman, first published 1927, reissued 1971 by
Benjamin Blom, Inc., reprint edition by Arno Press, Inc., New York, 1977, pp. 54-66.

" The Instruction of Ptahhotep, in Miriam Lichtheim’s, Ancient Egyptian Literature, Vol. I: The Old and
Middle Kingdoms, University of California Press, Berkeley, Los Angeles, London, 1973, p. 63.



The prologue, a concrete example of wisdom and eloquence, in accordance with
human nature, describes the effects of old age, introduces the wisdom literature in the
form of counsels of a wise father to his son,”® and shows how an aged officer prepares
his retirement upon requesting that his son be appointed to succed him:

“O king, my lord!

Age is here, old age arrived,

Feebleness came, weakness grows,
[Childlike] one sleeps all day,

Eyes are dim, ears deaf,

Strength is waning through weariness,

The mouth, silenced, speaks not,

The heart, void, recalls not the past,

The bones ache throughout.

Good has become evil, all taste is gone,
(20 =5, 2) What age does to people is evil in everything.
The nose, clogged, breathes not,
[Painful] are standing and sitting.

May this servant be ordered to make a staff of old age,
(30) So as to tell him the words of those who heard,
The ways of the ancestors,

Who have listened to the gods.

May such be made for you,

So that strife may be banned from the people,

And the Two Shores may serve you!

Said his majesty of this god:

Instruct him then in the sayings of the past,

May he become a model for the children of the great,
(40) May obedience enter him,

And the devotion of him who speaks to him,

No one is born wise."”

Ptahhotep’s grave is still kept in Saqqarah,® a city that today represents a great
tourist attraction.

The Instructions to Merikare deal with a Pharaoh who receives wisdom and
eloquence from his father, another Pharaoh, one of the many rulers that took the name
of Khety (Akhtoi), of the ninth or tenth dynasty, whose identity could not be determined
with certainty. It is a royal testament, the oldest of the texts that have come to us,81
although it was not the first one of the above mentioned literary genre (speculum
regum), since another one from a predecessor is known by reference. A fragment
thereof, evidencing the value given to wisdom and eloquence, is transcribed below:

8 The Instruction of Ptahhotep, in Adolf Erman, The Literature of the Ancient Egyptians (Die Literatur

der Aegypter, Leipzig, 1923) Translated by Aylward M. Blackman, first published 1927, reissued 1971
by Benjamin Blom, Inc., reprint edition by Arno Press, Inc., New York, 1977, p. 54.

7 The Instruction of Ptahhotep, in Miriam Lichtheim’s, Ancient Egyptian Literature, Vol. I: The Old and
Middle Kingdoms, University of California Press, Berkeley, Los Angeles, London, 1973, pp. 62-63. In
note 3 of her translation, Lichtheim textually says: “Staff of old age” is a metaphor for “son” or
“successor”.

89 Giulio Farina, "EGITTO", Enciclopedia Italiana, Istituto Giovanni Treccani, Roma, 1932, Vol. XIIL, p.
559, col. 1.

81 Miriam Lichtheim’s, Ancient Egyptian Literature, Vol. I: The Old and Middle Kingdoms, University
of California Press, Berkeley, Los Angeles, London, p. 97.



"[THE VALUE OF SPEAKING WELL AND OF WISDOM]
Be a crasftsman in speech, so that thou mayest prevail, for the power of (a man) is the
tongue, and speech is mightier than any fighting.----He that is clever, him the learned
attack not, if he is learned, and no (harm) happened where he is. Truth cometh to him
fully kneaded, after the manner of that which the forefathers spoke.
Copy thy fathers, them that have gone before thee----. Behold, their words endure in
writing. Open (the book) and read and copy the knowledge, so that the craftsman too
may become a wise man (7)."%2

If we leave Egypt and go to China, the doctrines of Confucius and those of the
school of legists must be taken into consideration.

Confucius

Confucius (551-479 B.C.), an aristocrat of a long-established ancestry and scarce
fortune, after having two menial public jobs, keeper of the grain and of pastures, and
upon realizing that the rulers’ purpose was to govern for their own benefit, at the age of
twenty-two opened a private school in which he only admitted students based on the
intellectual and moral merit of each one, to educate perfect officers who could provide
the people with happiness from their high-ranking positions in the administration. He
persuaded rulers from different administrations to appoint his graduates and, on
reaching full maturity, he traveled with his disciples for thirteen years; however, he
could not get that any leader to entrusted him with the highest positions for enough time
to make lasting changes. Nevertheless, some centuries later his lessons became the
Chinese official thought as regards government affairs, during the Han dynasty (206
BC.-220 A.D.) and, since then, such lessons remain the foundation of the culture of
Chinese officers.* The rigorous examination system open to all candidates and their
selection in accordance with the merit of each one of them was applied from 622 to
1905, without interruption. The synthesis and comments of the outstanding figures of
the Chu Hsi Confucianism have been since the year1200 his basic bibliography, later on
known as The Four Books.™

Confucius affirmed that he was not innovating, that he was limiting himself to the
study of classsical figures. Although it is true that he relied more on custom (/i) than on
law (fa), he deserves to be remembered here for the high level to which he raised the
morals of civil servants. Li Ki, the book of "Memories on the Uses for Respecting and

82 The Instruction for King Merikere, in Adolf Erman, The Literature of The Ancient Egyptians (Die
Literatur der Aegypter, Leipzig, 1923), trad. Aylward M. Blackman, 1a. ed.1927, reissued 1971 Benjamin
Bloom, Inc., Reprint Edition Arno Press, Inc., New York 1977, pp. 75-76, text reproduced above.
Another edition:

The Instruction Addressed to King Merikare, in Miriam Lichtheim’s, Ancient Egyptian Literature, Vol. I:
The Old and Middle Kingdoms, University of California Press, Berkeley, Los Angeles, London, 1973, p.
99.

83 Carmelo Elorduy, El Humanismo Politico Oriental, edit. Biblioteca de Autores Cristianos, Madrid,
1976, pp. 207-246.

E. A. Kracke Jr., Family vs. Merit in the Examination System, in The Chinese Civil Service: Career
Open to Talent?, edited by Johanna M. Menzel, D.C. Heath and Company, Boston, 1963, p. 1; R. Huang,
1587 a Year of No Significance: The Ming Dynasty in Decline, Yale University Press, New Haven and
London, 1981, p. 203. Both cites have been taken from:

Mr. J. D. Tucker, Administrative History, Lecture Notes & Readings, University of Queensland Library,
internet edition, 4.8. y 4.10, respectively.
Htpp://www library.uq.edu.au/eres/, downloaded 6/6/98.



the Ceremonies", composed by his seventy-two disciples, after the death of the Master,
got lost until hundreds of years later it was found in the demolition of his house. The
current text dates back to the II century A.D. and, in Chapter XXVIII, Jou Hing ("The
Conduct of the Learned"), in a dialogue between the old Master and Ngai, Prince of
Lou, the ethical code of the Learned Chinese, disciple of wisdom, is formulated along
nineteen eloquent paragraphs. The end reflects the persuasion obtained by Confucius:

“This Prince, after listening to the explanations of the philosopher, gives to the word
learned its true meaning and recognizes that the conduct of a true learned is
irreproachable. "Never, during the rest of my life [he says], I will let myself to apply the

LU

learned's title by derision".
The School of the Legists

Due to the preponderant importance they gave to the law as an instrument to rule, a
group of four Chinese authors, known as "the school of the legists or legalists" may
come to our minds: The Master of Shang, Shen Buhai, Shen Dao and Han Fei Tzu, all
of them from the Warring States Period (403-221 B.C.).¥ Han Fei Tzu should be given
special consideration since, among other things, he taught about the dangers of the
discourse and rhetorical persuasion®® and also established rules concerning the
relationship between cousellors and politicians, which still today proves to be useful.

If we leave Confucius and the school of the legists, but continue along the lines of
wisdom and eloquence in ancient India, we find the Laws of Manu, the Arthasastra or
Kautiliya’s Arthasastra and the Edicts of King Asoka.

Manu, Kautiliya and Asoka

The 2685 verses that compose the Laws of Manu continue the tradition of wisdom
and eloquence. They are called like that because the name of his author, "Manu", means
"he who is wise", but it also designates the king who was the mythological ancestor of
the human race, the Indian "Adam". It is a sharp denomination, which refers to the one
who is wise and belongs to the human race.®” With regard to eloquence, it possesses
unquestionable literary values, which have contributed to its preservation and universal
transcendence, in addition to the historical and religious ones, among others.

Kautiliya or Kautalaya, also known as Canakya or Visnugupta (c 321 B.C.), who
according to the tradition was an adviser to Candragupta or Chandragupta, whom he
helped to defeat the Nandas and found the Empire of the Mauryan dynasty, is the author
of a manual on the art of politics which, considered from the practical point of view of
ruling, is the most complete and oldest known to date.This work, which takes its title
after the name of the genre to which it belongs, Artashastra, had been lost for centuries,
and was published in 1909 by R. Shama Sastry. It systematically organizes the works of

85 Leon Vanderméersch, La Formation du Légisme, Recherche sur la Constitution d'une Philosophie
Politique Caractéristique de la Chine Ancienne, Ecole Francaise d'Extréme-Orient, Paris, 1965, XI + 299
pp-

86 Han-Fei-tse ou Le Tao du Prince, Présenté et Traduit du Chinois par Jean Levi, Chapitre III Dangers du
Discourse, Chapitre XII Les Ecueils de la Rhétorique, Editions du Seuil, Paris, 1999, pp. 83-85; pp. 139-
143.

Han Fei Tzu, Basic Writings, Translated by Burton Watson, Columbia University Press, The Difficulties
of Persuasion (Section 12), New York, pp. 73-79.

87 The Laws of Manu, with an Introduction and Notes, Translated by Wendy Doniger with Brian K.
Smith, Penguin Books, London, England, 1999, p. xviii.



previous authors which went missing, as it usually happens after a masterly synthesis.
Book 2 (The Activity of the Heads of Departments), Chapter Ten, Section 28 ("The
Topic of Edicts"), contains sixty three rules on the art of legislation.88

The ambitious and cruel king Asoka (c. 274 -250 B.C.), Chandragupta’s grandson,
took power by force and by committing fratricide. After a painful battle, sickened by the
brutality of war, he decided to rule with persuasion, proclaiming righteous conduct
Edicts published through inscriptions all over his kingdom, in which he adopted and
spread Buddhism, which Third Council he sponsored.*’

b. Greece

In this section the contributions made by Onomacritus, the Seven Wise Men, foreign
Legislators, Orators and sophists, Protagoras, Isocrates, Plato, Aristotle and Callimacus
will be considered.

Onomacritus

If we leave the East and move to Occident, to ancient Greece, we find Onomacritus.
It has been said that he was the first expert in legislation, a specialty that he practised in
Crete, although he was from Locri.”” So far there are no precisions about his legislative
work or his aptitude to justify in writing his rational skill to make laws, since we have
not come across any laws or art of legislation produced by him, not even in fragments or
titles that may let us infer they have existed.

Seven Wise Men

In accordance with an established Greek practice, when a new city was founded, an
old one was re-founded or serious crises took place, a new complete constitution and the

88 Kautiliya, Arthasastra, 2.10.1-62, The Kautiliya Arthasastra, R. P. Kange, 2.10.1-62, Second Edition,
Bombay University, 1972, Reprint: Delhi, 1986, 1988, 1992, Motilal Barnasidass Publishers Private
Limited, Delhi, 1992, T. II, Chapter Ten, Section 28 The Topic of Edicts, pp. 92-96, text in English; T. I,
text in Sanskrit; T. III, Study, pp. 83-91.

He translates the index of the whole work, and he titles the chapter "XXVIII Cancelleria degli editti":

G. B. Bottazzi, Precursori di Niccol6 Machiavelli in India e in Grecia Kautilya e Tucidide, Stab. Tip.
Succ. FF. Nistri, Pisa, 1914, Estratto dagli Annali Della R. Scuola Normale Superiore di Pisa, Vol. XXVI,
p. 39.

89 For the text and the translation of the edicts, see:
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Routledge & Kegan Paul Ltd., First edition 1933, Second edition 1951, Reprinted 1953, London, n. 1, p.
153.

%0 Aristotle, Politics, 1274a25.

Aristotle, Politics, 1274a25, The Complete Works of Aristotle, The Revised Oxford Translation, Edited
by Jonathan Barnes, Princeton University Press, Princeton, New Jersey, Volume Two, Second Printing,
1985, p. 2022.

The Politics of Aristotle, 1274a22, Translated, with introduction, analysis, and notes, by Peter L. Phillips
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Aristoteles, Politica, 1274a25, Edicion Bilingiie, traduccion de Julidn Marias y Maria Araujo, Instituto de
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Aristote, Politique, Traduction Thurot, revue par H. Bastian, Garnier, Paris, p. 87.

In general, see:

Michael Gagarin, Writing Greek Law, Cambridge University Press, 2008, xi + 282 pp.



most important laws had to be passed. If the common procedure was not suitable due to
the circumstances, an eminent citizen would then draft the bills and, should a local
citizen not be available, a foreigner —also eminent— would be summoned to such end.

As for the citizen legislators, it is worth remembering the Seven Wise Men of
Greece.”! They were neither always the same individuals nor the same number, since in
the oldest enumeration Plato included Myson instead of the usual Periander; some
authors would add three or four idividuals (Myson, Pherecydes, Epimenides and even
Pisystratus) and some lists included twenty-three names. Nevertheless, an agreement
was reached on at last four of them: Thales, Bias, Pittacus and Solon. Thales and Bias
had a political activity; Pittacus legislated on drunkenness as an aggravating
circumstance of crimes, which doubled the punishment. Solon (c. 630-560 B.C.) was
the most famous Athenian legislator and his name still remains in Occident’s memory
as the legislator’s paradigm. He personifies the virtue of moderation, since, when he had
to legislate in a divided society, he did not want to be a dictator and drafted the laws
without fully admitting that any of the conflicting parties was right, and immediately
travelled abroad for ten years so that he would avoid interpreting them personally and,
thus, he let the norms be imposed by wisdom and eloquence. Curiously, in order to
defend them, he used poetry, since he was skillful both in prose and verse.

We should not forget to mention Pythagoras, who was a legislator and opened a
school for legislaltors,92 and his oral lessons, from which his followers formed the
Biblion, a "Book of Moral and Political Laws."”

Foreign legislators

From the school of Pythagoras, and also from the Academy of Plato, many disciples
exited to act as legislators in different Greek cities, of which they were not natives.

In relation to the foreigners summoned to legislate, it is also worth remembering the
case of Pericles who, upon founding the Athenian Thurii colony, (444 B.C.), entrusted
the drafting of its legislation to his friend, the sophist Protagoras of Abdera ** (c 485-
411 B.C.), a wise and eloquent man, a figure of importance for the art of legislation, as
we will study next.

Orators and sophists

In normal times, and in accordance with the procedure established by Solon, bills
had to be submitted in writing to the Council (Boulé) and be set out in public places for
the citizens’ consideration, before being discussed by the Council and by the Assembly.
In theory, any Athenian citizen who had not been subject to a judicial condemnation
could speak at the Assembly; but, in practice, out of the regular five thousand
attendants, on average on the important occasions, of a whole of twenty, thirty or forty
thousand citizens of classic Athens, thirty or, at most, fifty of them, had the habit of

?! Kathleen Freeman, The Pre-socratic Philosophers, First Published 1946, Second Edition 1959,
Reprinted 1953, Reprinted 1959, Basil Blackwell, Oxford, 1959, pp. 44-45.

92 Voyages de Pythagore, red. par Sylvain Maréchal, Chez Deterville, Libraire, An Septiéme, T. L., pp. iii-
iv.

%3 Le Biblion de Pythagore. Livre des Lois Morales et Politiques, Premiére Traduction Compléte par
Albert Slosman, Editions Robert Laffont, Paris, 1980, p. 18.

o4 Mario Untersteiner, I Sofisti, Einaudi, Torino, 1949, p. 11.



speaking from the tribune.” The most eloquent ones, who would always play the
leading roles and would catch everyone’s attention, were never more than ten. Each
orator was accustomed to taking certain matters: one, foreign policy, other, finance, etc.;
they acted like our current Ministers or Secretaries of State, each one with his own
specific portfolio. Those interested in composing and criticizing, counselling and
discounselling general juridical norms had to contact them.

It is widely known that there were no lawyers in Athens. Each one had to defend or
accuse in court on his own behalf, therefore the logographers come into existence who,
confidentially or not, wrote speeches so that others could deliver them in the courts. The
orators would also take part in bills, since the interested parties used to make sure to
have for themselves the most eloquent voices speak for them; which gave rise to the
spreading of rumours on the moral and political integrity of Demosthenes and others
famous orators of those times.”® A legal action was available against the authors of bills
passed in violation of the procedure or when the opposite laws had not been previously
repealed. In those cases, in addition to the respective penal condemnations, another
legal action was available to render the illegal norm innefective, as did Demosthenes in
his speech Against the Law of Leptines, in which he criticized it in detail and advised
the enactment of another bill to replace it, which he promised to promote.97

The wisdom and eloquence of the orators were judged by their fellow citizens who,
due to their natural admiration for words and thoughts, educated their taste on the
frequent occasions when they could listen to the good speeches, that civic life was
providing them, delivered in Courts, at the Assembly or the Council, and in funerals and
holidays. The habit of appreciating speeches was widely spread, and the demand levels
were so high that even Demosthenes could not make himself be heard during his first
attempt before the Assembly, because of the mockery and the noise provoked by his
style and pronunciation, despite his reputation as recognized judicial orator by then.”

The first great Greek political orators were educated by the example and the exercise
of the affairs of the State. Pericles, who represents a period of transition, received
Damon’s teachings, the wisest man of the time as regards music, which include the
culture of the soul, even poetry, in contrast with that of the body, which was dealt by
gymnastics. He also received the teachings of Anaxagoras,the philosopher, from whom
he learned to remain calm while delivering his speeches, imperturbable before the fury
of the crowd.”” After Pericles, nobody could reach success without a rigorous rhetorical

93 Georges Perrot, L'Eloquence Politique et Judiciaire a Athénes, édit. Librairie Hachette et Cie., Paris,
1873, p. 22.

6 Démosthéne, Harangues, Texte Traduit par Maurice Croiset, Société d'Edition "Les Belles Lettres",
Paris, 1924, Tome I, p. XII.
7 Demosthenes is pressumed to be the author of the bill:
Démosthene, Discours Contre la Loi de Leptine, expliqué littéralment, traduit en frangais et annoté par
Stiévenart, Librairie Hachette et Cie., Paris, 1880, pp. 118-119; n. 1, p. 229.
Apsephion is pressumed to be the author of the bill:
Demosthenes, Speech Agaist Leptines, 95-97, J. H. Vince, The Loeb Classical Library, William
Heineman Ltd.-G. P. Putnam's Sons London-New York, 1930, pp. 554-556; n. a, p. 556.
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education —the art of wise and eloquent civic speeches—, in addition to the necessary
familiarity with the affairs of the State.

Since Homer'™ there existed the ideal of a man skillful in words and actions, an
orator and a warrior. The education of young people was provided by certain men,
mature and experienced in the struggles of speeches and weapons, not by professional
teachers: it was for honour, not for money. This aristocratic education turned out
insufficient upon the rise of democracy, in the context of which the votes of the people
had to be obtained by means of speeches.'”' Then there appeared the sophists, itinerant
teachers of wisdom and eloquence, educators who, looking for a remuneration in
money, travelled in search of disciples through different Greek cities, delivering public
speeches and private talks, satisfying the pedagogic demands of those who, being
wealthy enough, had political aspirations.

Protagoras

Protagoras of Abdera (c. 485 B.C.), nicknamed Logos, was one of the most famous
sophists. Democritus, known as “Wisdom", was his teacher. Protagoras developed in his
disciples the faculty of a good advice or eubolia:

"[...] capacity to give a good advise to onself as regards family property, for the
purpose of administering their own home in the best way, and as regards the business
of the city, for the purpose of being more effective in deeds and words [...]."'"

He had legislative experience, since he was commissioned by Pericles to write the
Constitution of the new colony Thurii, and he also had a theoretical knowledge which
he included in a work that went lost, Antilogic, which in its third section, had several
chapters concerning the laws and the polis,104 where, perhaps, an art of legislation was
included, but which today is missing.

Isocrates, Plato and Aristotle

Isocrates (436-338 B.C),105 was the first to establish, as a teacher, a fixed and
permanent school, perhaps earlier in Quios, certainly in Athens (c. 390 B.C.), which
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was next to the gymnasium named "Lyceum". He was paid significant sums of money
to train efficient citizens, wise and eloquent men. He criticized both the sophists and the
philosophers, and placed rhetoric as the dominant, architectural discipline, under the
denomination of "philosophy", the culmination of the education provided by him.

Plato (c. 427-348 B.C.), later on, competed against Isocrates and set up another
school, the "Academy" (c. 385 B.C.), also near a Athenian gymnasium, named
“Academy“ in memory of the hero Academus or Hecademus, but located in the opposite
side of the city. Education was not available for everyone and no fees were paid, since
the Academy was sort of a non-profit association, where both democracy and the
education by the sophists, especially rhetoric, were criticized, raising philosophy, with
its dialectical method, to the architectural category, as a superior discipline to which the
others had to subordinate.

Isocrates did not devote himself directly to the political activity, because he had a
weak voice and was extremely shy.'® Plato felt disappointed in regard to politics, on
account of his juvenile collaboration with the aristocratic government of the
Dictatorship of the Thirties, formed by relatives and friends of the philosopher, and on
account of his later character of governed during the restoration of the Athenian
democracy, during which Socrates was condemned to death and, above all, on account
of the outcome of his first visit to Syracuse, in his capacity as adviser, invited by the
tyrant Dionysius I, whom he failed to instill his ideal of the king - philosopher.107 In
their respective Athenian establishments, Isocrates and Plato coincided, in fact, to
educate the politicians of the whole Greece. The shock was inevitable.'”®
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Although Plato was Socrates’ undeniable disciple, Isocrates also introduces himself
as one, to such an extent that rumour has it that the day after the death of the Master, he
went in mourning throughout Athens.'” Isocrates did not consider appropriate that the
education offered by Plato, which neither helped the discourse nor the action, was
named "philosophy", for which reason he considered it to be an intellectual gymnastics
and a propaedeutics of philosophy.''® He used to say that, since it is not in a man’s
nature to reach a science with which we could know what we should do or say, he called
a "wise man" to the one whom, because of his powers to surmise, was capable of
generally arriving at the best decision, and a "philosopher" to the one whom deal with
studies by which this capacity could be faster obtainable. He called "philosophy"'"! to
the higher education that he provided: a study on the wise and eloquent speech to reach
social preeminence,''? aimed at having his disciples learn to behave in practical life, and
to rule in their own house as well as the public affairs of the city, as Protagoras had
earlier taught.'" Isocrates was different from the sophists of those times since he taught
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at a fixed place, and lived with a few disciples for years, to transmit them a general
culture and the art of speech as a harmonic whole. The method consisted of having
students receive theoretical explanations and carry out practical composition exercises
and criticism of speeches of the Master, their class mates, those made by themselves,
and also present analysis and reports on the visits made to courts, hearings and public
acts.""* They had to study the "Hellenic and political" speeches of the Master, as he
called them, that taught "good things" to think, to speak and to act well. These "good
thoughts and words", that served to them as examples, were so familiar to them that,
through imitation, they were led to behave well. Moreover, in order to persuade by
means of speech, they had to appear themselves like "good men".'"”

Plato considered that "philosophy" was the application of his dialectical method, that
is to say, the use of definition, division and classification of concepts, which culminated
in the study of mathematics, through dialogues which refuted or proved theses on
matters of great interest and importance such as good, beauty, truth, justice, etc. In the
Gorgias dialogue he stated that the health of the soul had to be taken care by politics,
which comprised two real arts: legislation and justice; and that the health of the body,
which lacked a proper denomination, comprised other two real arts: gymnastics and
medicine. The false arts did not look for the best but for the most pleasant thing and
consisted of a species of flatteries that were not founded on the nature of things, so they
could not give reasons and explain causes, and they pretended take the place of real arts.
Thus, in the soul sophistics replaced legislation and rhetoric replaced justice, whereas in
the body, cosmetics replaced gymnastics and cooking replaced medicine.''® Those who
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keep this position, should be reminded that rhetoric includes, in addition to the judicial
and epidictic genres, the deliberative genre, one of whose model cases consists of
counselling and discounselling, composing and criticizing laws (general juridical norms
in the material sense). When rhetoric is conceived as the union of wisdom and
eloquence —as Protagoras, Isocrates, Cicero and their successors of this conception—,
there is no reason to be afraid of the criticism formulated in the Gorgias, which
considers it to be a false art, a species of flattery, an exclusive patrimony of the sophists
since, as it has been demonstrated in Chapter I hereof, rhetoric constitutes the
foundation of the art of legislation.

Before ending their careers, both Teachers had moderated their respective points of
view. Isocrates, in his Antidosis speech, asserted that, as well as in gymnastics, which is
a part of physical education, professors teach the positions invented for physical
competitions, philosophy professors teach all forms of speech through which the mind
expresses itself. Knowledge cannot include all the circumstances that may arise, but the
most attentive disciples capable of observing what usually happens will face them
correctly, in most cases.'!” Perhaps an echo of that wisdom still resounds in Justinian's
Digest, where it is affirmed that the law in general deals with the things that often or
usually happen and that, as regards things that may happen by chance, no laws are
established.'"® Tsocrates admits philosophy, although "rhetoriced", as a useful
knowledge for practical life. Plato, in his Phaedrus dialogue, admits the possibility of
including in his system a "philosophiced" rhetoric based on the knowledge of passions
and systematically explained in accordance with his dialectical method of definitions,
divisions and classifications, like a genuine art for education and leading of the souls or
psichagogia, founded on the knowledge of the truth of speech and not on its
verisimilitude.'"”

Aristotle, at Plato’s request, taught rhetoric at the Academy. Afterwards, when he
opened his own school, at the same gymnasium that Isocrates had used before, named it
"Lyceum" as that gymnasium was known. He fulfilled Plato’s project regarding a
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philosophical rhetoric and, although he quoted Isocrates, both expressely and implicitly,
he was in fact his competitor. Cicero recalls that Aristotle, who witnessed Isocrates’
success, suddenly changed the type of education that he offered and began to recite a
poem from Philoctetes (the tragedy of Sophocles), modifying it; where the hero
expressed he was embarrased for keeping silence and letting barbarians speak, he would
replace "barbarians" for "Isocrates". He combined the theoretical study of things and the
practice of eloquence, a merit which was noticed by Philip of Macedon, who entrusted
him whit Alexander's education, in order that the prince might learn to act well and
speak well at the same time,120 in accordance with the Homeric ideal. Isocrates’ efforts
to make his disciples Theopompus or Isocrates of Apollonia teach Alexander, although
fruitless, have left a beautiful testimony in Letter V addressed to Alexander, in which he
praises the future emperor because, without underestimating the utility of eristics in
private discussions, he prefers:

"[...] the training which rhetoric gives, which is of use in the practical affairs of everyday
life and aids us when we deliberate concerning public affairs. By means of this study

you will come to know how at the present time to form reasonable opinions about the
future, how not ineptly to instruct your subject peoples what each should do, how to form
correct judgements about the right and the just and their opposites and, besides, to reward
and chastise each class as it deserves""'

Isocrates, in his praises to the logos, creator of civilization, had mentioned the
establishment of laws as one of its examples.122 Later, driven perhaps by his desire to
polemicize, since Plato was writing his dialogue “The Laws”,'** he admitted the
importance of the laws for the well-being of human life, but he asserted that it was
necessary to estimate more the creators of speeches like his, which are rare, difficult,
and demand a greater intellectual dedication, and serve to govern Greece as a whole
fairly and usefully for Athens, since those who must propose laws find help among the
great number of existing ones and do not need to find new ones, given the fact tha they
must only compile those praised elswere, this beeing an easy task for anyone, while the
orators are in the opposite situation, since most of the topics have been discussed and, if
they were to repeat what has already been said, they would be regarded as shameless
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babblers and, if they were to look for new topics, these would be difficult to find.'**

Aristotle replied to him, without mentioning his name, and criticizing the sophists, when
he affirmed that it was not easy to legislate by just assembling the laws which had
acquired the best reputation, as if that selection did not require intelligence and good
judgement was not the most difficult skill to achieve by the inexpert. 125 The author of
this work considers opportune to point out that Aristotle could also have refuted
Isocrates using the arguments that the latter had supported in the Panegyric of Athens,
when he wrote that rhetoric and the other arts would progress enormously if no honour
was done or admiration expressed to those who started each one of them instead of
doing so to those who exercised them the best; or to those who thought to speak about
things on which none had ever spoken before rather than to those who could say them
as anyone else could.'*® He could also have refuted Isocrates by alleging that the laws
are not appreciated by their novelty, because there are like wines: the older they are the
better. If they have remained in force for a long time, they have already proven their
wisdom and eloquence to this experimental laboratory of society kown as "history".
Isocrates was the author of the Constitution of Quios and in his capacity as teacher,
a disciple of his is known: Lacritus, who was an Athenian nomothetes.'*” It is said that
Plato was asked to legislate in Megalopolis, but declined the offer and perhaps his visits
to Syracuse gave rise to the composition of bills that he then used in his dialogue “The
Laws”. The Academy was a place for consultation for those who needed experts in
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legislation,128 as it arises from Letter V, in which he recommends his disciple Eufreus to
Perdiccas.'® It is known that several of his disciples were sent to different cities to
legislate, at the request of the respective governments, such asAristonymus to Arcadia,
Phormus to Elis, Menedemus to Pyrra and Eudoxus to Cnidos."** Aristotle wrote the
Constitution of Stagirus, his hometown, an honour granted to him by Alexander The
Great, his former student.'!

Callimachus

Callimachus (born ¢ 310 B.C.) divided the entire Greek literature kept at the Library
in Alexandria in eight categories in his lost work: "Table of Illustrious Writers and their
Works","*? known as Pinakes (Tables or Pictures). The above mentioned categories
were: drama; epic and lyric poetry; legislation; philosophy; history; oratory; rhetoric;
and miscellanea. They were contained in separated books, one hundred and twenty in
total, in which the authors were listed alphabetically or chronologically,'* maybe both,
together with a biographical note. There, judgement was made on the authenticity of
each work, on their respective attribution, and the first words of each one were indicated
(incipit). It was the first comprehensive and systematic history of Greek literature and
was used as a catalogue of the famous Library.'** The laws thus obtained their
philological establishment as literary works and legislation as a literary genre on its own
and, some legislators, perhaps, as writers worthy of study and imitation, established
their reputation by means of criticism founded on reason; but regrettably no material of
this sort has come to us in a systematic way.
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c. Rome

This section will deal with the Law of XII Tables, the orators, sophists and
bureaucrats, and with Cicero.

Law of the XII Tables

The first Roman laws enacted during the monarchy (leges regiae), which are of
doubtful existence and content, might have been compiled by Sexti Papirii, for which
reason they are known as ius Papirianum. The Law of the XII Tables (c. 451 B.C.) has
also generated historical doubts. According to the tradition, three Romans patricians
were sent to Athens to bring a copy of Solon’s laws and to report about Greek law.
Then, a legislative commission composed of ten members (decemviri), drafted the
norms, which were engraved on ten Tables. Subsequently, a similar commission added
more precepts, which gave rise to other two Tables, which were added to make up the
Twelve Tables.'*

Orators, sophists and bureaucrats

As regards the subsequent legislative procedure, bills had to be proposed in writing,
with the prior advice of the Senate, before their debate in the Assemblies, as it was done
in Athens. The Senatus Consultum and the laws show such a degree of uniformity of
scheme and style that they reveal the use of forms to produce them, which were
improved by the clerks of both the Senate and the magistrates with legislative initiative.
Following the great republican debates held in the Senate and in the Assemblies, the
laws of the Empire were first generated in the Council of the Prince (Consilium
Principis) and, after the accentuation of the monopolistic tendency, in the Imperial
Counsel (Consistorium) or in the Central Imperial Chancellery. The legislative task
always demanded certain professional skill."*® The bureaucrat jurists who integrated
these bodies were the real authors of the imperial juridical norms, the composers and
inspirers of the great codifications, like the first two (private) collections of
constitutions by Gregorius and Hermogenianus, and the (official) Codex Theodosianus
and, finally, Justinian's Corpus Juris Iuris Civilis, where Tribonianus, who had already
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been in charge of the highest offices of the State, played a key role."*” Therefore, the
Roman law from an organic legislative source began with the Law of the XII Tables; it
developed for centuries thanks to the forms silently and anonymously elaborated by
clerks who attended the Senate and by the magistrates with initiative to promote
legislation; it then grew in the Council of the Prince, the Imperial Council and the
Imperial Chancellery; and became kown through the legislative, prudential and
doctrinal work of the great bureaucrat jurists which culminated with Tribonianus, the
soul of Justinian's great codification, with which the cycle is closed.

The traditional Roman education system started within the family and continued in
the house of some eminent citizen who, only for the sake of honour, and with his own
example, both through actions and words, in the Forum, in the Assemblies, in the
Senate, or in the battlefield, revealed the secrets of the Roman civil and military virtues
to young people.

The Greek rhetoricians, who offered in exchange for money an education based on
the wise and eloquent word to form efficient citizens, were expelled from Rome by a
senatus consultum in 161 B.C., due to the pressure exerted by traditionalists."*® In order
to attract them back, a century later, Julius Caesar (c. 100-44 B.C.), granted them the
Roman citizenship. The process was completed by Emperor Titus Flavius Vespasianus
(9-79 A.D.) who, in addition to granting tax exemptions to them, established in Rome
two official rhetoric chairs, one Greek and the other one Latin, with a fixed annual
remuneration paid by the imperial Treasury, and also surrounded himself with a new
type of jurists, used to working in public offices during most of their lives, because of
the honour that fulfilling such positions entailed and also, because of the salary. This
change of attitude in educational politics was caused by the Roman imperial
government’s need to have both a military service and a civil service. Roman
bureaucrats were recruited in rhetoric schools.'*’

Cicero

Marcus Tullius Cicero (106 B.C.-43 A.D.), a continuator of the ideas of Isocrates
about the union of wisdom and eloquence, considered that knowledge without
eloquence was seldom useful to the cities, and that eloquence without wisdom was
always harmful, never useful.'*’
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He asserted that, as soon as the cities were established, eloquent men were needed to
persuade through their speeches what they had found by means of their wisdom, so that
the almighty, thanks to their physical force, might abide by the rule of law without
violence, and admit as equals those whom they could dominate in fact, thus
relinquishing a custom which favoured them.'"!

Quintilian criticizes Cicero for having attributed the origin of eloquence to the
founders of cities and to legislators, since there exist nomadic peoples, without cities or
laws, in charge of legations, which accuse and defend, and also believe that some of
them speak better than others. 2 1t could be replied to Quintilian that both legislative
and customary norms require a speech to be created, applied, modified or repealed,
since they are all founded, at least, on the opinion that they are necessary for the city
(opinio cive necessitatis), an opinion without which the laws cannot exist, since they
may only be created and kept by means of wise and eloquent speeches, whose method is
taught by rhetoric.

2. Medieval history

This section will deal with Boethius, Cassiodorus, Isidorus Hispalensis, Alcuinus, the
ars dictaminis, the ars arengandi, the education of the Podestd, and humanists Salutati,
Bruni and Valla.

The Corpus Iuris Civilis by Emperor Justinian, has already been mentioned as the
culminating work of the Roman bureaucrats jurists.

a. Boethius and Cassiodorus

The first renaissance of the classical culture took place in the Italic peninsula under
the Ostrogothic king Theoderic the Great (454-526) who, as a hostage, was first held
physically captive in Rome, and then held intellectually captive, since he had become a
great admirer, keeper and spreader of the Roman civilization. Once he reached power,
he preserved everything that survived and restored everything that had declined, both as
regards institutions and buildings, which he had ordered to repair with his own money,
something that had not happened since the time of the caesars who had built and
maintained them.'** Boethius and Cassiodorus, together with Theodoric, at whose
service they were, are the three protagonists of this renaissance.
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Anicius Manlius Severinus Boethius (c. 480-c 524), a Roman nobleman appointed
by Theoderic to the charges of Consul and Magister Officiorum, transmitted the
classical hereditage to the Middle Age. He is remembered in this work for his two
books about the fopica, In Ciceronis Topicat144 and De Topicis Diferentiis, 13 poth very
important in the stage of invention or investigation of a bill, as will be explained in
Chapter V.

Flavius Magnus Aurelius Cassiodorus, Senator (c. 490-c 585), was appointed
Quaestor by Theoderic, as a reward for the speech of praise that he had pronounced in
his honour. One of his tasks was to draft norms.'*® Cassiodorus preserved from
forgetfulness the formula for the appointment of the Quaestores, in which the tradition
of the art of legislation is continued. There, in addition to quoting textually a praise for
eloquence taken from Cicero, expressly mentioning him, although without quoting the
place from which it was taken (locus), he explains that Qaestores were appointed
because of their reputation of wise and eloquent men, that norms should be rhetorically
effective and juridically valid so that nobody could criticize them, and that punishment
turned in something almost superfluous whenever the power eloquence prevailed,147
since then the law was spontaneously fulfilled, without the need to resort to the use of
force. Out of the copious production of his vast bureaucratic experience, he selected and
assembled a collection entitled Variae, which served as a form and model of the art of
writing official documents, which, fortunately, is available to us. 14
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Cassiodorus is an archetypal example, since as an oriental scribe, he had it in his
blood. Both his grandfather and his father had been officers and, the latter, who became
Theodric’s Prefect of the Prethorium, initiated his son in the bureaucratic career as his
Consiliarius. Boethius, Theoderic’s Magister Officiorum, was executed by him o the
grounds of conspiracy. On the other hand, Cassiodorus, who replaced Boethius as
Theoderic’s Magister Officiorum, became Prefect of the Prethorium during the regency
of Queen Amalasuntha and, after a successful and long bureaucratic career, with some
intervals, under the reigns of kings Athalaric, Theodate and Vitiges, he went on a retreat
in good terms with the latter. When he returned from exile, he came back to his country
house in Squillace and founded the monastery of Vivarium, where he installed a
magnificent library, taught the monks the rudiments of Greco-Roman culture in a work
named "Institutions" (Institutiones), he ordered the tranranslation and copy of
manuscripts and, at the age of ninety-three, provided them with a compilation of
orthographic rules.'* He was a man who got the reputation of being wise and eloquent,
as it was required in the Varieae to be appointed quaestor:

“And therefore, prompted by the fame of your wisdom and eloquence, for this
indiction, I allot you, by God favour, the Quaestorship, the glory of letters [...]"”"™

He made barbarian monarches think, feel and speak like civilized Romans and
bequeathed to posterity examples of the art of writing official documents (Variae) and a
compendium of rhetoric and classic culture (Institutiones), on which the above
mentioned art is based. Likewise, numerous translations, copies of manuscripts and the
mentioned compilation of orthographic rules are also a part of his legacy.

Cassiodorus, in addition to the remembered family backgrounds, belonged to the
imperial bureaucratic tradition. Before him, Antiochus Chuzon and Tribonian had held
the position of Quaestor. Antiochus Chuzon, a bureaucratic jurist, presided over the
commission in charge of the writing of the Codex Theodosianus (438). Tribonian, was
the soul of Justinian's Corpus Iuris Civilis, given the fact he was a member of the
commission in charge of writing the Codex (528-529) and the manager of the Digest
(530-533) and of the second edition of the Codex (534) and, after re-assuming the
position, he kept on writing the Novellae, until he died.

b. Isidore of Seville

Isidorus Hispalensis, bishop of Seville (c. 560-636), the next protagonist in the
process of transmission of the classic culture, in his work Etimologiae, medieval
encyclopedia, enunciated the following PRINCIPLE:

“xxi What sort of law should be made (Qualis debet fieri lex) A law should be
honourable, just, feasible, in agreement with nature, in agreement with the custom of the
country, appropriate to the place and time, necessary, useful, and also clear, lest in its
obscurity it contain something deceitful, and it should be writing not for private
convenience, but for the common benefit of the citizens.”!>!
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c. Alcuin

Emperor Charlemagne (c. 748-814) and Alcuin of York (c 735-804), the master who
was at his service, were the protagonists in the second renaissance. Charlemagne wanted
to restore the ancient Roman Empire and, for that purpose, in addition to the diplomatic,
military and political conquests, he needed that the Greco-Roman tradition be restored.
Provided with a splendid library and a magnificent group of teachers, he was able to
could create a school of classical culture in his palace to educate the court and form its
officers and, as a leader, he set the example, and became one of Alcuin’s students.

Alcuin, who had been entrusted with the task of restoring classical education, wrote
a work in which he taught rhetoric to give an answer to the needs of the new
administration, and entitled it Disputatio de Rhetorica et deVirtutibus Sapientissimi
Regis Karli et Albini Magistri'>* (The Dialogue of the most Wise King Charles and
Master Alcuin Concerning Rhetoric and the Virtues). It consists of a dialogue between
the Emperor and his palatine teacher, in which Charlemagne recalls, among other
remarks, that it is necessary to study rhetoric because it deals with civil quaestiones, an
ancient significant formula that he re-interpreted with the meaning of the occupations of
the prince and the palace, in the following words:

“l. CHARLEMAGNE. [...] I remember you once said that the strength of this art lay wholly
in dealing with public questions. As you very well know, in the course of the duties of
government and the cares of State, we are constantly wont to be busy with questions of
this kind; and it seems absurd not to know the rules of an art when the necessity of using it
confront us daily.”"

The Disputatio de Rhetorica was not only a mere compendium of the rhetorical
tradition for students in schools, since the virtues about which it dealt with belonged to
the ideal king, Charlemagne, who would appear to his subjects to be admired as the
portrait of the model leader, ad therefore, that would implicitly mean it was also a work
of political nature, a mirror of princes (speculum principis).

Alcuin, until his death and far from having been a humble school teacher, was a
shrewd and energetic officer at the service of Charlemagne, who was in the centre of the
events of the court.'™
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d. Ars dictaminis

In the third renaissance, which begun to be insinuated in Italy by the XI century, the
need to form more and better drafters of public and private, secular and ecclesiastic
documents emerged. The examples of official documents contained in the Variae by
Cassiodorus and in the existing forms, among which Liber Diurnus Romanorum
Pontificum stood out," from within the papal chancellery, turned out to be insufficient
upon the variety and intensity of the economic, political and social activities caused by
the flowering of independent cities with their respective local governments, due to the
relations that they kept with each other, with the feudal lords, with the Empire and on
account of the struggle between these two in order to get control over all the rest.

In the course of the XI and XII centuries there were a rhetorical education and a
rhetorical tradition, the ars dictandi or ars dictaminis, to form the expert scribes who
wrote, in the chancelleries, epistles and legal texts for princes, prelates and other high
ranking dignataries of the State.'”®

The Benedictine monasteries that traditionally provided the Bishop’s Curia and the
Roman Chancellery with notaries and chancellors, used to teach the rules to write
epistles in their schools of liberal arts as a new genre of rhetoric. The classical authors
of the ars dictaminis would not write their manuals, but rather dictate them to their
secretaries; for this reasson they had imposed the meaning of composing to the Latin
verb dictare and, thus, dictamen turned out to be a synonymous term for elaborated or
artistic prose157 and, as the intellectual editor (dictator) was distinguished from the
secretary1 ggcriptor), the art of writing epistles became known ars dictaminis or ars
dictandi.

155 A. Giry, Manuel de Diplomatique, Nouvelle Edition, Librairie Felix Alcan, Paris, p. 487, quotes the
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commentaire inédit de Baluza, Paris, 1869, in 8.

Th.-E. v. Sickel, Liber diurnus romanorum pontificum ex unico codice Vaticano, Vienne, 1889, in 8.

156 Hastings Rashdall, The Universities of Europe in the Middle Ages, A new Edition in Three Volumes,
Edited by F. M. Powicke And A. B. Emden, Volume I, Salerno-Bologna-Paris, At The Clarendon Press,
Oxford, 1936, p. 110, n. 3.
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Rhetoric, University of Illinois, University Press, The University Studies Vol. III No. 7, January 1910,
Urbana-Champaign, pp. 67-91.

Pedro Martin Baiios, El Arte Epistolar en el Renacimiento Europeo, 1400-1600, Universidad Deusto,
Bilbao, 2005, 736 pp., p. 115.

Alfredo Galletti, Storia dei Generi Letterari Italiani. L' Eloquenza (Dall'Origine al XVI Secolo) Casa
Editrice Francesco Vallardi, Milano, 1904-1938, p. 449.

157 “prose dictamen is extended speech according to the speakers pleasure (ad'lib’) and not bound by the
laws of meter. Or prose dictamen is an art, namely a collection of precepts. But it should not be called an
art, rather the mother or (sic) all arts, because all writing originates from prose. For rhytms and meters are
beggarly suffrage, which originate from prose.", Franceso di Capua, Ars Dictaminum, da Enciclopedia
Italiana, Istituto Giovanni Treccani, Roma, 1929, Vol. IV, p. 674.
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In an anonymous ars dictaminis, the Aurea Gemma <Gallica>, we find a lost link
between the medieval scribes and their predecessors and between wisdom and
eloquence. There it is affirmed that letters and testaments were invented in the Egyptian
city of Menphis, to protect the memory of industrious human actions, against floods and
famine, so that the progeny might view the actions of their ancestors as in a mirror and
understand that the need had imposed on them the virtues of probity and love glory, so
that the memory of past actions might raise their minds until they found virtue.'*

In this stage of the Middle Ages, the liberal arts schools, either monastic or not, upon
addressing the judicial genre of rhetoric, provided their students with the only juridical
knowledge that was taught,160 to such an extent that Anselm of Besate, in his work
Rhetorimachia (1046-1048),"®! could affirm that rhetoric and law go together, like two
faces of the same science.'® Law was a branch of rhetoric, and its education as
independent subject could not break its intimate connection with the writing of official
documents, since the ars dictaminis, which was a key aid for the writing of legal
instruments, received in the XII century a strong stimulus, due to the renaissance of
literature and knowledge in general, to the cultivation of Latin letters and to the study of
the law in particular.'® The liberal arts schools in Bologna, historical precedents of the
famous School of Law, gave birth to the famous University. When he was a student,
Irnerio, learned the trivium (grammar, dialectics and rhetoric), the most common
elements of the law and the essentially practical part of the administration. Both in those
schools, as well as in the University of Bologna, officials from the bureaucratic offices
belonging to the communes, to the great feudal lords and to the ecclesiastic institutions
were recruited.'®* According to documents which date back to 1118, Irnerio, the famous
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227.
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protagonist of the juridical renaissance, appears as Magister Artium,'® i.e. he was
connected to the liberal arts throughout his career, first as a student and then as a
teacher.

Six personalities of the ars dictaminis will be remembered: Alberico di
Montecassino, Giovanni di Gaeta, Alberto di Morra, Boncompagno da Signa,
Rolandino Passageri and Giovanni di Bonandrea.

Alberico di Montecassino and Giovanni di Gaeta

Alberico di Montecassino,166 senior (¢ 1030-c 1105), according to the tradition,
might be the first who set out in writing the rules of the art of dictating, in two works:
Flores Rhetorici or Radii Dictaminum, and Breviarum de Dictamine. 167 When Pope
Urban II visited Montecasino in the year 1088, he took Giovanni di Gaeta, a disciple of
Alberico’s as his secretary, so that he would restore the leonine cursus, an ancient
prosaic thythm of the clauses in the documents of the Curia. Giovanni restored it when
he become Chancellor's and, later on, he confirmed it with his own authority, upon
being elected Pope under the name of Gelasius I1.'®® The cursus, in addition to its
beauty, allowed for the distinction of genuine documents from false ones, and even

today it is studied in the auxiliary science of history called "diplomatic". 169

Alberto di Morra

Since the style of the papal chancellery was the model imitated throughout Europe,
another personality of the ars dictaminis should be remembered: Alberto di Morra or
Mora, of Benevento, also Chancellor of the Roman Church (1187) and Pope, under the
name of Gregory VIII, who in his work Forma Dictandi, set out the style of the Curia
which, to his homage, is usually called "Gregorian"."”

The ars dictaminis passed from Montecassino to Bologna,171 where it achieved an

autonomous university level and then gave rise to the ars notaria. It reached the French
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schools located in Blois, Meung, Tours and, especially, Orle4ns, which at some point

got to mar the original places, until the Italians re-emerged as the undisputed masters of
172

such art.

Boncompagno da Signa

Boncompagno,173 Buoncompagno o Boncompagnus da Signa (c. 1165-c 1240) also
sought to join law and rhetoric in his work,'™ since he thought that both princes and
officials of the Commune and of the Curia, i.e. all those dealing with politics, had the
need to have good jurists who knew how to write a letter, a diploma, a treaty, even a
speech, as the case might be.'” He was the most famous teacher of the ars dictaminis in
the school of Bologna and wrote numerous works. Among them, Boncompagnus (or
Candelabrum, or Pratum Eloquentia, or Rhetorica Antiqua) '’ related to the ars
dictaminis, and Rhetorica Novissima,'” which competed against the book De
Inventione, also known as Rhetorica Vetus, by Cicero. In the prologue of Rhetorica
Antiqua, in the juridical form of the author’s testament, Boncompagno named his
heiress in the epistolary style, and affirmed that she would be the empress of liberal arts
and of the students of both civil and canonical laws.'” In the brief work titled Cedrus
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Bibliotheca Iuridica Medii Aevi Edidit Augustus Gaudentius, Scripta Anecdota Glossatorum, Volumen II,
Boncompagni Rhetorica Novissima, Bononiae, In Aedibus Petri Virano Olim Fratrum Treves, Anno
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and without detriment to the others, he particulary deals with the composition of the
laws.'”

As in the case of other famous scribes who are still remembered and paid tribute to,
the library of his hometown was named after him, Boncompagno da Signa.

Rolandino Passageri

In this brief sketch on the art of legislation Rolandino Passageri, chancellor of the
Commune of Bologna (notario dictator) in the XIII century (c 1217), will also be
remembered. He participated in the writing of the famous decree dated August 26, 1256
by means of which the serfdom was abolished in Bologna, before any other Italian city.
After becoming one of the greatest notaries and teachers of the notarial art, also the
author of the famous Summa Artis Notariae, he acquired a great deal of prestige as
politician and legislator. His mortal remains are still kept in a funeral ark, a beautiful
sepulchral monument at the Square of Santo Domenico, in Bologna.'*

Giovanni di Bonandrea

An interesting case, which illustrates the exchange between practice and teaching, is
that of Giovanni di Bonandrea, a notary and chief of the chancellery of the Commune of
Bologna, who was appointed teacher of rhetoric at the University in 1303, due to the
prestige he had acquired as officer.'"®' He was the author of an influential work, Summa

Dictaminis or Brevis Introductio,' i

in which we may find exemples of letters and model
speeches. He is still remembered as a "renowned teacher".'®
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e. Ars arengandi

The ars dictaminis, a new art integrated by sets of examples (models of letters and
outlines of speeches), rules or both, emerged due to the fact that in the independent
Communes, as in the city-states of the classical Greece, rhetoric had a fundamental
practical importance, being that the legal, political and diplomatic matters used to
develop by means of formal speeches and debates."

Among the authors who stood out for their works related to public speeches, called
ars arengandi or ars dicendi, the following will be remembered: Guido Fava, Matteo
de'Libri and Albertano da Brescia.

Guido Fava, Matteo de'Libri and Albertano da Brescia

Guido Fava or Faba (¢ 1190-1240)" was a grammar and rhetoric teacher in
Bologna, where he competed against Boncompagno for academic prestige. As for the
ars dictaminis, he wrote two important works: Summa Dictaminis"® (system of rules)
and Gemma Purpurea"’ (set of examples included in a form of official letters). With
regard to the ars arengandi, he was the author of compilations of speeches, one in
Latin, Arengae, and the other one in common language, Parlamenti et Epistole, which
also included two or three samples of letters in Latin.'*®

Matteo de'Libri (c1250) published a collection of speeches in common language,
destined to the most important officers in the Communes, Dicerie di Ser Matteo de'Libri
da Bologna."”

In the year 1245, Judge Albertano da Brescia wrote a work for his son Stefano,”
called “The Art of Speaking and of Being Quiet” (Ars Loquendi et Tacendi) which,
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odierno dialetto della cit4 di Bologna”, Torino, 1889, pp. 127.
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Italiani, L'Eloquenza (Dall'Origine al X VI Secolo), Casa Editrice Francesco Vallardi, Milano, 1904-1938,
pp. 473-474, p. 629, n.
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either in a conscious form or not, follows the tradition of wisdom ad eloquence
transmitted from parents to children.

f. The education of the Podesta

During the XIII and XIV centuries, in the Italian republics, we may find the Rector
Civitatis or Podestd, the maximum officer in charge of justice, administrative affairs
and foreign relationships. This position emerged as that of a delegate of the emperor,
but then, owing to the instability caused by the internal, political and military struggles,
in the cities, it represented a compromise, an acceptable solution for all. The person
holding this position had to be a noble person, from an ancient family, known to be
brave, prudent and honest."”' He ended up being a foreign temporary and civil officer,
usually from a friendly city, between thirty and sixty years old, responsible before the
people, elected and paid for by the Commune. He had to form his own Curia of
subordinate officers with foreigners: judges, notaries, chancellors and sheriffs; he would
pay to all of them out of his own funds, rather than out of the Commune’s. He was
entrusted with passing ordinances and establishig petty fines, convening and presiding
assemblies and councils, as well as over public celebrations.'

To satisfy the need to educate the Podesta and his officers a special literature
(podesteril) came to light, also deriving from the ars dictaminis and the ars arengandi.
The authors of the above mentioned literature mostly came from the academic world,
where they devoted themselves to teaching rhetoric to those aspiring to hold positions
and, upon directly addressing magistrates with theirs advices books, they became the
natural political advisers to "rulers and cities"."” There were also some cases of
magistrates which, from the political arena become academicians, such as the above
mentioned Giovanni di Bonandrea.

The three most famous works used for the education of the Podesta were: Oculus
Pastoralis, Liber de Regimine Civitatum and Li Livres dou Trésor.

Oculus Pastoralis

The Oculus Pastoralis, an anonymous work written ¢ 1222, was published for the
first time in the XVIII century by Ludovico Muratori, who surmised that its author
might have been some member of the regular clergy and later insinuated that such
autorship belonged to Boncompagno.'*
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It was a sort of manual on the "perfect Podesta", in which laymen of a poor culture
could find wise advices and eloquent speeches for the most important occasions that
they might be involved in while in office, as it is inferred from the Prologue. It includes
chapters about the wisdom of the Podest4: what he must do when, upon being elected,
he arrives for the first time in the territory where he will perform his duties (Part I, Cap.
IIT); ways, criteria and sagacity to govern in order to acquire a good reputation without
offending the governed (Part I, eleven Chapters); and modesty and discipline (Part VI,
Cap. V). It contains nearly twenty-three models of eloquent speeches, most of them to
be used by the Podesta, but also by ambassadors, advisers and even by private citizens,
as in the four that refer to war and peace.'”

Liber de Regimine Civitatum
Giovanni da Viterbo is the author of Liber de Regimine Civitatum,"* also a work of
the XIII century. It is based on the experience he acquired as an adviser to the Podesta
of Florence and his knowledge both on civil law and the Latin classics, since he used
the following works as sources of his book: De Ira, De Clementia and Epistolae, by
Seneca; De Officis, by Cicero; Rethorica ad Herennium; and Controversiae, by Séneca
the elder or the rhetorician. It has a Prologue, where he tells that he did all the writing at
nights and in the rarely free time that he had available being an adviser to the Podesta,
as well as one hundred forty eight chapters. The knowledge of the Podest4 is developed
in Chapters CXVII-CXLVIII, which deal with the way he must behave: in front of the
people and at citizens' councils; with ambassadors; with other Podestis from nearby
cities; in war and peace times; in the administration of justice and finances; and with the
authorities of the empire and the papacy. Eloquence is there represented by examples of
official correspondence, as in Chapters XII-XXIII, as well as by speeches, some of
which have the exordium written in common language and the scheme in Latin, in
Chapters LVI-LVIL"’ Chapter CXLI deals with law reform.'*®

Li Livres dou Trésor

As from mid XII century to the Renaissance humanism, Oculus Pastoralis, an
anonymous work, and Liber de Regimini Civitatum, by Giovanni da Viterbo, together
with Parlamenti et Epistole, the two versions of the Arengae by Guido Fava or Faba,
and Dicerie di Ser of Matteo de'Libri da Bologna, were studied by the young Italians
who aspired to politics, first as officers of the communes and then as advisers and
ministers to the Signoria."”

Furthermore, from the second half of the XIII century, there was an encyclopedic
work in common language, Li Livres dou Trésor, with all the necessary knowledge for

Of Toronto, 1986, p. 1, n. 1.The above mentioned thesis contains a preliminary study (pp. 1-131) and a
critical edition of the Latin text, with notes (pp. 131-244).

195 Alfredo Galletti, Storia dei Generi Letterari Italiani, L' Eloquenza (Dall' Origine al XVI Secolo) Casa
Editrice Francesco Vallardi, Milano, 1904-1938, p. 457, pp. 460-461.

196 Liber of Regimine Civitatum, ed. C. Salvemini, Bibliotheca Juridica Medii Aevi, ed. Augustus
Gaudentius, 3 vols, Bologna, 1888-1901, Vol. 3, pp. 215-280.
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Editrice Francesco Vallardi, Milano, 1904-1938, pp. 468-473.

198 I iber de Regimine Civitatum, ed. C. Salvemini, Bibliotheca Juridica Medii Aevi, ed. Augustus
Gaudentius, 3 vols, Bologna, 1888-1901, Vol. 3, pp. 278.

199 Alfredo Galletti, Storia dei Generi Letterari Italiani, L' Eloquenza (Dall' Origine al XVI Secolo) Casa
Editrice Francesco Vallardi, Milano, 1904-1938, pp. 474-475.



the education of those who had to rule a city. The work comprised three books: the first
one, about the birth of all things; the second one, about ethics; and the third one, about
rhetoric and politics.*”

The author of Li Livres dou Trésor is Brunetto di Bonaccorso Latini, better known as
Brunetto Latini. He was born ¢ 1220 and he was a son of Bonnacursus Latini of Lastra,
Imperiali Auctoritate Judex et Notarius. After working as notary and travelling on
diplomatic missions, he returned from the French exile and, on August 20, 1267 he was
appointed as official notary of the vicarial government of Florence, Dittatore del
Commune. As an intellectual, he had Guido Cavalcanti and Dante, who used to call him
il mio maestro, as faithful disciples. He was highly respected, since, apart from serving
as an officer, he taught how to rule and speak well to the Florentine Republic. He died
in 1294; his remains are buried in the crypt of the Church of Santa Maria Maggiore, in
Florence, where, in one of the four columns supportig the sarcofhagus, the following
inscription may be read: Sepulcrum Brunetti Latini et filiorum.*"

g. The Humanists

Humanism affirmed the need to join wisdom with eloquence. Three professionals
rhetoricians and civil servants defended the subordination of eloquence to wisdom
(Salutati), their equality (Bruni) and the superiority of eloquence (Valla).

Coluccio Salutati

Humanist Coluccio Salutati (1331-14057?),>* a professional rhetorician and civil
servant, after working as chancellor in Lucca, and then in Florence from the year 1375
till his death,*” initiated the Florentine tradition of writers who put their culture to the
service of the art of governing.*”

The subordination of eloquence to wisdom fully arises from the following passage
taken from Salutati’s collection of letters:

"The best thing is for wisdom and eloquence to join together, so that the second
expounds what the first comprehends. In a contest over which was to be preferred, give
the palm to wisdom. Never think it is useless, however, to give individual, especial and
continued attention to eloquence. For the pursuit of eloquence is itself a duty of
wisdom. Eloquence is placed under wisdom, and contained in it as in the sum of all
things which can be known, so that whoever pursues wisdom necessarily pursues
eloquence at the same time. Accordingly as the two can be separated by the intellect,
however, eloquence is more difficult than wisdom, since rarity is a most certain
evidence of difficulty in those attainments which are the products of study and

290 i Livres dou Trésor by Brunetto Latini, Edition Critique par Francis J. Carmody, University of
California Press, Berkeley and Los Angeles, California, 1948, XXV-XXVI; Livre III, pp. 317-422.

291§ Livres dou Trésor by Brunetto Latini, Edition Critique par Francis J. Carmody, University of
California Press, Berkeley and Los Angeles, California, 1948, Introduction, p. XIII, pp. XVIII-XX.

202 Jean Delorme, Chronologie des Civilisations, Presses Universitaires de France, Paris, 1956, p. 434.
Seigel asserts that Bruneto Latini died in 1406:

Jerrold E. Seigel, Rhetoric and Philosophy in Rennaissance Humanism, The Union of Eloquence and
Wisdom, from Petrach to Valla, Princeton University Press, Princeton, New Jersey, p. 65.

293 Jerrold E. Seigel, Rhetoric and Philosophy in Rennaissance Humanism, The Union of Eloquence and
Wisdom, from Petrach to Valla, Princeton University Press, Princeton, New Jersey, pp. 64-65.
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industry, and which we obtain through effort. Let it be added that the intention, zeal,
and opportunity for speaking well spurs us in the desire to know; so that the pursuit of
eloquence is a means to the end of seeking wisdom. For nothing can be well said which
is not most perfectly known. We can know many things, however, which we do not
know how to say clearly and with the required ornament or grandeur of
speech.Therefore eloquence, with its connection to the pursuit of wisdom, ought
especially to be studied."*”

Leonardo Bruni

Leonardo Bruni (1379-1444), also known as "The Aretino", was a disciple of
Coluccio Salutati and, on his recommendation and on that of Poggio Bracciolini’s, he
served as Secretary for the papal Curia from 1405 to 1410, and during 1410 he acted for
a few months as Chancellor of Florence, a position which he reasumed in 1427, upon
succeeding his teacher, and held until 1444, when he died.**

He was one of the most important figures of humanism in the times of Cosimo di
Medicis. He spread the classics, specially from the Greek culture, translated
Demosthenes, Aeschines, Xenophon, Plutarch, Plato and Aristotle; he also wrote in
Latin, but defended the use of the common language and was a famous historian. Due to
his knowledge and experience on governmental issues, his opinions were rarely
contradicted in the Consiglio della Signoria. Solemn funerals were held in his name and
his mortal remains are buried in Della Santa Croce Church, Florence, in a mausoleum
built by Bernardo Rossalino, which may still be admired.*”

Unlike Salutati, who by the end of his life subordinated eloquence to wisdom, Bruni
neither criticized rhetoric nor doubted its harmonic relation to philosophy throughout
his career, and kept a positive attitude towards continuing the union of wisdom and
eloquence unscathed.*®

Lorenzo Valla

Lorenzo Valla (1407-1457), a disciple of Leonardo Bruni, was the most famous
humanist of the first half of the XV century; he exemplified the spirit of free
investigation and independence typical of the Renaissance and set the foundations of
philology and historical criticism.*”

Valla, unlike Bruni, who defended the harmonic equality between wisdom and
eloquence, subordinated the ancient philosophy and the scholasticism to rhetoric, in line
with his intention to take the defence of eloquence against its slanderers.>"

293 Jerrold E. Seigel, Rhetoric and Philosophy in Renaissance Humanism, The Union of Eloquence and
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" “Philosophy is like a soldier or tribune under the command of oratory, the queen, as a

great tragedian calls it,” wrote Valla”."*"!

The next Chapter will deal with the Modern and Contemporary History of the art of
legislation.

211 On the True Good, Scritti [Filosofici e Religiosi, Firenze, 1953], pp. 30-31; Opera [Torino, 1962], pp.
906-907: “Siquidem philosophia velut miles est aut tribunus sub imperatrice oratione, et ut magnus
quidem Tragicus appellat, regina”, above transcription and this note from Jerrold E. Seigel, Rhetoric and
Humanism, The Union of Eloquence and Wisdom, from Petrach to Valla, Princeton University Press,
Princeton, New Jersey, p. 142, according to bibliographical information in n. 1 of p. 138 of his book.



Chapter II1
Modern and Contemporary History

1. Modern history

From modern history, the following authors will be remembered: Bacon, for his
disquisition on the certainty of laws and rhetorical investigation (inventio); Hopper, for
constructing a general juridical theory of legislation and recognizing the importance of
rhetoric for law professionals; Montesquieu, for making a rich source of argumentations
out of a single book; Mably, for strongly pointing out the importance of the study of
passions (pathos); and Filangieri, for developing such study.

a. Bacon

Here the humanist officer reappears, the son of an officer, as the oriental scribe used
to be. Nicholas Bacon, Francis's father, was a famous Adviser to Queen Elizabeth and
Lord Keeper of the Great Seal for more than twenty years in charge, until he died.*"* An
act of Parliament declared that Lord Keeper of the Great Seal had Lord Chancellor’s
same rights and duties to avoid doubts about Nicholas Bacon’s authority.

Francis Bacon (1561-1626), like his progenitor, held the office of Lord Keeper of the
Greact Seal, but he overcame him in the bureaucratic and political career, since he was
formally appointed Lord Chancellor, both offices fulfilled under James I. As for
dignities, he was first Knight, then Baron of Verulam and finally Viscount of Saint
Alban, until he lost them all for being a self-confessed corrupt (1621).2"

He was a great orator in the Courts of Justice, in his capacity as attorney-at-law,
prosecutor or judge, and also for a long time in the House of Commons, barely as a
member of the opposition party, but most times as a member of the government party,
all of this under the reigns of Elizabeth I and James I. In order to keep him as a
representative, the above mentioned House (1613) granted him the right to remain a
member, in spite of having been appointed Attorney General, since both positions could
not be held at the same time.*'*

With Francis Bacon the deliberative genre of rhetoric was reborn, after one thousand
six hundred years of silence.”” Ben Jonson (1573-1637) said in this regard:

212 Dr. Rawley's Life of Bacon, in The Works of Francis Bacon, Popular Edition, based upon The
Complete Edition of Spedding, Ellis, and Heath, I. Philosophical Writings, Houghton, Mifflin and
Company, The University Press, Cambridge, Boston, p. 55.

Charles de Rémusat, Bacon sa Vie, son Temps, sa Philosophie, et son Influence Jusque a Nos Jours,
Didier et Ce., Libraires Editeurs, Paris, 1858, p. 8.

213 Dr. Rawley's Life of Bacon, The Life of the Honourable Author, in The Works of Francis Bacon,
Popular Edition, Based upon The Complete Edition of Spedding, Ellis, and Heath, I. Philosophical
Writings, Houghton, Mifflin and Company, The University Press, Cambridge, Boston, p. 42; p. 43, n.2.
Charles de Rémusat, Bacon sa Vie, son Temps, sa Philosophie, et son Influence Jusque a Nos Jours,
Didier et Ce., Libraires Editeurs, Paris, 1858, pp. 102-121.
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Hachette, Notice sur Bacon, Tome I, Paris 1834, p. XXI.
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"Yet there happened in my time one noble speaking, who was full of gravity in
his speaking. His language (where he could spare or pass by a jest) was nobly
censorious. No man ever spoke more neatly, more pressly, more weightily, or
suffered less emptiness, less idleness, in what he uttered. No member of his speech
but consisted of his own graces. His hearers could not cough, or look aside from
him, without loss. He commanded where he spoke; and had his judges angry and
pleased at his devotion. No man had their affections more in his power. The fear of
every man that heard him was, lest he should make an end.”*'®

In addition to having been a great orator, he is one of the first English classic
writers,”!” to such an extent that some polemicists consider him as the author of
Shakespeare’s works and his books are still being re-edited today. If this mastery of the
spoken and written prose is hard to find, it is even harder to believe that he had also
written about rhetoric and influenced its historical development, following Cicero's
precedent.*'® From the point of view of his contributions to rhetoric in general, he
extended the stage of invention or investigation, included the forms and the promptuary
along with the topics, and expanded the use of the colours of good and evil to dress the
valid arguments as well as the sophistic arguments, as it will be discussed in detail in
Chapter V of this book.

Although owing to his lack of wisdom he committed the offense that led him to end
his career and be criminal punished, his vast experience in official affairs and his
intellectual capacity, together with his eloquence as orator and writer, bloomed in works
where he could show his political wisdom, such as in both versions of his Advice to
Villiers, on his performance as King’s Favorite,”' and in The Essayes or Counsels,
Civil and Moral.**’

He had a lot of experience in the art of legislation, both as regards the composition
and the criticism of general juridical norms, which can be verified, between with these
examples, amongst others: the criticism of a Criminal Code bill**! and the composition

216 Dr. Rawley's Life of Bacon, The Life of the Honourable Author, The Works of Francis Bacon,
Popular Edition, Based upon The Complete Edition of Spedding, Ellis, and Heath, I. Philosophical
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of the Procedural Ordinances of the Chancery, when he was in charge of it A long

permanence in Parliament, as well as his positions as Adviser, Keeper of the Great Seal
and Chancellor, gave him frequent opportunities to counsel or discounsel general
juridical norms. He projected a Digest of the Laws of England, which he failed to
achieve, but from his effort’> the following works emerged: Maxims of the Law,
Proposal for Amending the Laws of England, De Diversis Regulis Juris, De Dignitate et
Augmentis Scientiarum, from which the well-known “Justitia Universalis sive of
Fontibus Juris” was taken (Book VIII, Chapter 3, final part).224

In his book The Advancement of Learning, published in 1605, he observed:

"Notwithstanding, for the more public part of government, which is Laws, I Think
good to note only one deficiency; which is, that all those who have written of
laws, have written either as philosophers or as lawyers, and none one as
statesman. As for the philosophers, they make imaginary laws for imaginary
commonwealths; and their discourses are as the stars, which give little light
because their are so high. For the lawyers, they write according to the states
where they live, what is received law, and not what ought to be the law: for the
wisdom of the lawmaker is one, and of a lawyer is another.””*

In the Latin version of the above-mentioned work, notably ammended and
augmented, which was published in 1623, under the title De Dignitate et Augmentis
Scientiarum, he divided the civil knowledge into three parts, in accordance with three
succinct actions of a society: to converse, to negotiate and to govern. Legislating is a
part of the wisdom to rule or the wisdom of the State,”*® an activity for which he
enunciated the following PRINCIPLES:

222 A considerable number of these Ordinances were his, because of his intention to purify the
Chancellery. Among the ones that belong to him, the Hundred Rules of Court established the practical
issues and made a defined Court of Justice, under an organized Government, not just a mere Court of
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"7. But Before I proceed to the actual body of particular laws, I will take a brief
survey of the virtues and dignities of law in general. That the law may be set
down as good, which is certain in meaning, just in precept, convenient in
execution, agreeable to the form of government, and productive of virtue in
those that live under it.”*’

Out of all these principles, regrettably, he only developed the one related to
certainty. In spite of that, it was a very important milestone in the historical continuity
of the art of legislation, since he also followed the wisdom and eloquence of classic
tradition to write it. It represented progress because, although some of his predecessors
had included the art of legislation in the art of government, he adopted the practical
point of view of the experienced and reasonable statesman, thus managing to write a
small great work about certainty, in ninety-seven aphorisms,”*® with a depth, scope and
elegance never seen before in ancient or contemporary philosophers, politicians and
lawyers. Since then, this work has been a mandatory reference for posterity.

b. Hopper

Jochim Hopper (1523-1576) was born in Sneek, Friesland. Following his solid
juridical and humanistic education, he devoted himself to teaching until 1554, when he
left the academic life and engaged in politics under the Spanish crown, an activity that

he developed in The Netherlands and in Madrid, where he died.””
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Out of the twelve books composing his main work, Seduardus,”" dedicated to
Phillip II, the first four deal with nomothesia, “a civil and regal art, which by means of
laws and rights induces the republic and men to justice”, 2! subdivided in turn into a
theoretical part dedicated to the most general concepts of law, and a practical part
dedicated to legislation making.

He created a “general theory of legislation” from a technical and juridical
conception, not merely political, something unusual in his time, and he also
acknowledged the importance of rhetoric for law professionals.**?

Those who be willing to learn about Hoppers’ nomothesia in more detail may
consult, in addition to the book by Rodriguez Puerto, the following work:

Nomothesia sive de luris et Legum condendarum scientia, Versuch einer
Bearbeitung der Biicher I-1V der Werkes “Seduardus sive de vera iurisprudentia’ von
Joachim Hopper (1523-1576), Dissertation, vorgelegt der Johannes Gutenberg
Universitat in Mainz, von Regierungsrat Paul Schdaus Mainz, Referent: Professor Dr.
Th. Viehweg, Korreferent: Profesor Dr. P. Noll, Tag der miindlichen Priifung: 21, febrar
1967, XXXI + 416 pp + X pp.

¢. Montesquieu

Charles Louis de Secondat, Baron de la Brede et de Montesquieu (1689-1755), a
provincial magistrate, position which he had inherited from his uncle and then sold
legally, a successful writer, an habitué of the great Parisian literary lounges, managed to
became a memeber of the Academy of France.” Without any political experience or a
significant juridical education, in spite of his university studies and judicial activities,™*
as fruit of a solitary investigation and personal reflection during twenty years,” in 1748
he published De ['Esprit des Lois (The Spirit of the Laws), a work that caused sensation
and, although included in the Index of Prohibited Books of the Catholic Church,” 6
became a great political, juridical and philosophical outstanding classic.

Before its publication, the work already had its detractors, such as the famous
Marquess D'Argenson (1694-1757), the Secretary of State of Luis XV, who affirmed:

"It is said that he aspires and prepares himself to publish finally his great work on the
laws. I already know some fragments that, supported by the reputation of the author,
cannot but increase it. But [ am afraid that the whole work is insufficient, and that there

20 Seduardus, sive de Vera lurisprudentia, ad Regem, libri XII. Nempe: Nomothesia, sive de Iuris &
Legum Condendarum Scientia, Libri IIII. Rerum Divinarum et Humanorum, sive de Iure Civili Publico,
Libri IIII. Ad Pandectas, sive de Iure Civili Privato, Libri IIII, Adiectus est eiusdem Auctoris De
Institutione Principis Liber Singularis, Antuerpiae, in Officina Plantiniana, Apud Viduam, et Ioanem
Moretum, 1590,

! Manuel Jestis Rodriguez Puerto, La Modernidad Discutida (Iurisprudentia frente a isunaturalismo en
el siglo XVI), Servicio de Publicaciones de la Universidad de Cadiz [1998], p. 361, text and note 489.
2 Manuel Jestis Rodriguez Puerto, La Modernidad Discutida (Iurisprudentia frente a isunaturalismo en
el siglo XVI), Servicio de Publicaciones de la Universidad de Cadiz [1998], p. 361, text and note 489.
233 Montesquieu, Penseés, Le Spicilege, Edition Etablie par Louis Desgraves, Chronologie, Edition
Robert Laffont S.A., Paris, 1991, p. 122.

3% The education received at the University of Bordeux was not the most effective one, because of the
deficiences of the faculty; he was not a great magistrate either, see:

Robert Shackleton, Montesquieu, A Critical Biography, Oxford University Press, 1961, p. 8; p. 18.

235 Montesquieu, De I'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société les
Belles Lettres, Tome Premier, Préface, Paris, 1950, p. 11.

236 Robert Shackleton, Montesquieu, A Critical Biography, Oxford University Press, 1961, pp. 370-377;
p. 375.



are many pleaseant chapters to read, many ingenious and seductive ideas, other than
real and useful instructions on the way in which laws should be written and
understood. Nevertheless, this is the book that we should but do not still have, although
much has been written so far on this matter.

We have good institutes from the Roman civil law, some fairly good from French law,
But we do not have anything of the general and universal public law. We have nothing
from the spirit of the laws, and I strongly doubt that my friend, president Montesquieu,
may give us one that could serve as a compass to every legislator in the world. I admit
he has all the possible spirit. He has acquired most grasslands [sic] [a vast] knowledge,
both in his trips and in his retreats to the country. But I predict, once again, that he will
not give us the book that we should have, even though we may find in the one that he
is writing many deep ideas, new thoughts, surprising images, the splendor of the spirit,
genius and a multitude of curious facts, which application, yet, may imply more taste
than study.””’

While the first edition of the book De ['Esprit des Lois, under the care of Jacob
Vernet was beeing printed in Geneva, at Jacques Barrilot’s publishing house,
Montesquieu added?® Book XXIX, “De la Maniere de Composer les Lois” (How to
Compose Laws), which Chapter X VI, entitled “Choses a Observer dans la Composition
des L2031'9S " (Issues to Bear in Mind while Composing Laws), contains some rules to write
laws.

237 ) ' . . . . . .
On prétend qu'il (Montesquieu) se prépare enfin a publier son grand ouvrage sur les lois. J'en connais

déja quelques morceaux, qui soutenus par la réputation de I'auteur, ne peuvent que 1'augmenter. Mais je
crains bien que l'ensamble n'y manque, et qu'il n'y ait plus de chapitres agréables a lire, plus d'idées
ingenieuses et séduisantes, que de véritables et utiles instructions sur la fagon dont on devrait rédiger les
lois et les entendre. C'est pourtant 1a le livre qu'il nous faudrait, et qui nous manque encore, quoiqu'on ait
deja écrit sur cette matiére.

Nous avons de bons instituts de droit civil romain, nous en avons de passables de droit francais; mais
nous n'en avons absolument point de droit public universel. Nous n'avons point l'esprit des lois et je doute
fort que mon ami le président de Montesquieu, nous en donne un qui puisse servir de guide et de bussole
a tous les législateurs du monde. Je le connais tout I'esprit possible. Il a acquis les connaissances les plus
pastes [sic], tant dans ces voyages que dans ces retraites a la campagne. Mais je prédis encore une fois
qui'il ne nous donnera pas le livre qui nous manque, quoique 1'on doive trouver dans celui qu'il prépare
beaucoup des idées profondes, des pensées neuves, d'images frappantes, de saillies d'esprit et de génie, et
une multitude de faits curieux, dont I'aplication suppose encore plus de goiit que de l'etude."”

Sir Courtenay Ilbert, Montesquieu, in Great Jurists of the World, Edited by Sir John Macdonell and
Edward Mason, with an Introduction by Van Vechten Veeder, with Portraits, Little, Brown, and
Company, Boston, 1914, pp. 433-434, n. 1, Memoires du Marquis d'Argenson (ed. 1825), pp. 430-431,
text reproduced above.

See also:

Mémoires et Journal Inédit du Marquis D”Argenson, Ministre des Affaires Etrangers sous Louisa XV,
Publiés et Annotés par M. le Marquis D’Argenson, Paris, 1858, Tome V, pp. 89-90., Kraus Reprint,
Nendeln/Liechtenstein, 1979, online: www.gallica.bnr.fr.

238 Robert Shackleton, Montesquieu, A Critical Biography, Oxford University Press, 1961, p. 241.

239 . .

Against the above mentioned rules:
Destutt de Tracy, in a book comprising all The Spirit, which he wrote for Thomas Jefferson, where he
included an unpublished Condorcet text with regard to Book XXIX, Commentaire sur I'Esprit Des Lois,
Paris, Madame Lévi, Libraire, 1828, De Tracy, pp. 356-357; Condorcet, pp. 360-391, especially with
regard to the Chapter X VI, pp. 376-377.
In favour of the above mentioned rules:
Francois Geny, with a transcription of some aphorisms extracted from the mentioned Chapter XVI, in La
Technique 1égislative dans la Codification civile moderne (a propos du Centenaire du Code Civil), Le
Code Civil 1804-1904, Livre du Centenaire Publiée par La Societé d'Etudes Législatives, Arthur
Rousseau, Editeur, Paris, 1904, Tome Second, pp. 1005-1006.
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A lot has been and will still be argued on the merit of Montesquieu’s masterpiece.
Nevertheless, while critics keep on debating its virtues and defects, well-informed
legislators and advisers find in the above mentioned work a great variety of wise and
eloquent argumentations to compose and criticize, counsel and discounsel general
juridical norms. There, in the same book, a rich source of inspiration is available, which
consists in abundant rhetorical syllogisms, political maxims and historical examples, but
difficult to remember, due to the lacking of a systematical order allowing for its
opportune use.

Thus, Montesquieu showed the desire that led him to write The Spirit of the Laws:
"If I could act in a way that those who are in charge increased their knowledge

about what they must prescribe, and that those who obey found a new pleasure
in obeying, I would believe to be myself the happiest of mortals."**’

Next, some passages written by Montesquieu are transcribed.

Reasonableness of the prescriptions:
"Law, in general, is human reason, inasmuch as it governs all the people of the
Earth; and the political and civil laws of each nation ought to be only particular
cases to which this human reason is applied."*"!

Political maxims:

They are spread throughout his entire work, due to his stylistic tendency towards the
use of epigrams.

"Many things govern men: [... among them] the government maxims [...]."**

240 g4 je pouvais faire en sorte que ceux qui commandent augmentassent leurs connoissances sur ce
qu'ils doivent prescrire, et que ceux qui obéissent trouvassent un nuveau plaisir a obéir, je me croirais le
plus heureux des mortels."

Montesquieu, De L’Esprit Des Lois, Avec des notes de Voltaire, de Crevier, de Mably, de la Harpe, etc.,
Nouvelle Edition Revue sur les Meilleurs Textes, Suivie De La Défense De L’Esprit Des Lois par
L’ Auteur, Paris, Garnier Fréres, Libraires—Editeurs, without date, Préface, p. II, text reproduced above.
See also:

Montesquieu, De I'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société Les

Belles Lettres, Tome Premier, Préface, Paris, 1950, p. 12.

241, . L . . ,
La loi, en général, est la raison humaine, en tant qu'elle gouverne tous les peuples de la terre; et les

lois politiques et civiles de chaque nation ne doivent étre que les cas particuliers ol s'applique cette raison
humaine."

Montesquieu, De L’Esprit Des Lois, Avec des notes de Voltaire, de Crevier, de Mably, de la Harpe, etc.,
Nouvelle Edition Revue sur les Meilleurs Textes, Suivie De La Défense De L’Esprit Des Lois par
L’Auteur, Paris, Garnier Fréres, Libraires-Editeurs, without date, Livre I, Chapitre III, p. 8, text
reproduced above.

See also:

Montesquieu, De 1'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société Les

Belles Lettres, Tome Premier, Livre Premier, Chapitre III, Paris, 1950, p. 44.

242 . . "
Plusieurs choses choses gouvernent les hommes [...] les maximes du gouvernement [...]

Montesquieu, De L’Esprit Des Lois, Avec des notes de Voltaire, de Crevier, de Mably, de la Harpe, etc.,
Nouvelle Edition Revue sur les Meilleurs Textes, Suivie De La Défense De L’Esprit Des Lois par
L’Auteur, Paris, Garnier Fréres, Libraires-Editeurs, without date, Livre XIX, Chapitre IV, p. 275, text
reproduced above.

See also:



"In any magistracy it is necessary to compensate the magnitude of power with the
brevity of its duration."***

Historical examples, although the accuracy of some of them has been questioned,
serve as imaginary examples, where historical truth fails. Fables are considered as such
in the rhetorical tradition, since they are not introduced as sophisms, to cheat
knowingly, but to teach with hypothetical special cases in political speeches, given the
scarce number of examples on real similar cases.”*

In spite of the strong criticism that he received in his time, posterity could not avoid
praising the eloquence showed in Montesquieu’s book, as Ilbert once wrote:

“The leading definitions are loose and vague; the treatment is unmethodical and uncritical; half the
statements of facts are inaccurate; half the inferences are mere guesses. And yet it changed the
thought of the world. What is the explanation of this paradox?

Much, no doubt, was due to charm of style. If you want to be read, still more if you want
to be widely read, you must be readable. In Montesquieu's time, books on political and
legal science were, as a rule, unreadable. But the Spirit of Laws was, and still is, an
eminently readable book. No one before Montesquieu had dealt so lively and brillant a
manner with the dry subject of laws and political institutions."**’

Chevalier D'Aydie, a friend of Montesquieu’s, predicted that The Spirit of the Laws:

"[...] will contribute to make kings, ministers and people wiser in the future [...]"246

Montesquieu, De 1'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société Les
Belles Lettres, Tome Troisiéme, Livre Dix-neuviéme, Chapitre IV, Paris, 1958, p. 7.

23 'Dans toute magistrature, il faut compenser la grandeur de la puissance par la briéveté de sa durée":
Montesquieu, De L’Esprit Des Lois, Avec des notes de Voltaire, de Crevier, de Mably, de la Harpe, etc.,
Nouvelle Edition Revue sur les Meilleurs Textes, Suivie De La Défense De L’Esprit Des Lois par
L’Auteur, Paris, Garnier Fréres, Libraires-Editeurs, without date, Livre II, Chapitre III, p. 15, text
reproduced above.

See also:

Montesquieu, De 1'Esprit des Lois, Texte Etabli et Présenté Par Jean Brethe de la Gressaye, Société Les
Belles Lettres, Tome Premier, Livre Deuxiéme, Chapitre III, Paris, 1950, p. 44.

244 Aristotle, Rhetoric, 1394a.

Aristotle, Rhetoric, 1394a, in The Complete Works of Aristotle, The Revised Oxford Translation, Edited
by Jonathan Barnes, Volume Two, Princeton University Press, Princeton, New Jersey, First Edition 1984,
Second Printing 1985, p. 2220.

Aristoteles, Retérica, 1394a, Introduccién, Traduccién y Notas por Quintin Racionero, Editorial Gredos,
Madrid, 1990, p. 408.

Aristote Rhétorique, Livre Premier, 1394a, Texte Etabli et Traduit par Médéric Dufour, Société d'Edition
"Les Belles Lettres", Paris, 1932, p. 106.

Aristotele, Retorica, 1394a, a cura di Armando Plebe, Editore Laterza, Bari, 1961, p. 133.

245 Sir Courtenay Ilbert, Montesquieu, in Great Jurists of the World, Edited by Sir John Macdonell and
Edward Mason, with an Introduction by Van Vechten Veeder, with Portraits, Little, Brown, And
Company, Boston, 1914, p. 431.

246 "[...] contribuera a rendre, a l'avenir, les rois, les ministres et les peuples plus sages [...]", dans Louis
Desgraves, Introduction, dans Montesquieu, Penseés, Le Spicilége, Edition Etablie par Louis Desgraves,

Chronologie, Edition Robert Laffont S.A., Paris, 1991, p. 96.



d. Mably

Abbot De Mably (1709-1785), brother of Condillac’s, the philosopher, who was also
an abbot, met Montesquieu at Madame de Tencin’s literary lounge. Either due to a
desire to emulate or to an independence of judgment, as Montesquieu had published in
the 1734 Considérations sur les Causes de la Grandeur des Romains et de leur
Décadence (Considerations on the Causes of the Greatness of the Romans and their
Decline), Mably’s first work was published in 1740, Paralelle des Romains et des
Francais par Rapport au Gouvernement (Parallel between the Romans and the French
with Regard to Government).Thus, De I'Esprit des Lois first appeared in 1748, Mably’s
De la Législation ou Principes des Lois (On the Legislation or Principles of the Laws)
appeared in 1776.%*

Montesquieu, upon describing what the spirit of the laws was consisting, had said:

"They must be related to the physical [aspect] of the country, the freezing, torrid or
moderate climate; the quality of the territory, its situation, its extension, the genre of life
of its peoples, farmers, hunters or shepherds: they must be related to the degree of
freedom that the Constitution can support; the religion of the inhabitants, their
inclinations, their wealth, their number, their commerce, their customs, their ways of
behaving. Anyway, they relate to each other; to their origin, to the purpose of the
legislator, to the order of things on which they are established. It is within the framework
of all these points of view that it is necessary to consider them.This is what I begin to do
in this work. I will examine all these relations: they all form what is known as the
SPIRIT OF THE LAWS.**

Without mentioning Montesquieu, Mably said:

"On the contrary, a pretended philosophy, upon taking what is done out of senselessness
in the world as the rule of what should be done, has come to help ours prejudices,

and has given them who knows what reason to eternize its empire.The chatterboxes
have flattered our caprices; and, willing to teach us before even overcoming their own
ignorance, their beautiful spirit could not have given them anything more than
sophisms that we have taken as truths, and we go lost with method. They have not
descended in any way inside our heart; they have not studied in any way our passions;
it is within things, so to speak, outside men, that they have looked for the laws and the
establishments that should make society happy. If they should be believed, the

247 M. Villemain, Cours de Litérature Francaise, A. Jamar, Editeur, Bruxelles, 1840, Tableau du Dix-
Huitieme Siecle, Premiére Partie, 1827, Dix Septieéme Lecon, p. 155.

28 vElles doivent étre relatives au physique du pays, au climat, glacé, briilant o temperé; a la qualité du
terrain, a sa situation, a sa grandeur, au genre de vie de ses peuples, laboreurs, chasseurs ou pasteurs: elles
doivent se rapporter au degré de liberté que la constitution peut souffrir; a la réligion des habitants; a leurs
inclinations, a leur richesses, a leur nombre, a leur commerce, a leurs moeurs, a leurs maniéres. Enfin,
elles ont des rapports entre elles; elles en ont avec leur origine, avec 1'objet du législateur, avec 1'ordre des
choses sur lesquelles sont établies. C'est dans toutes ces vues qu'il faut les considérer.

Montesquieu, De L’Esprit Des Lois, Avec des notes de Voltaire, de Crevier, de Mably, de la Harpe, etc.,
Nouvelle Edition Revue sur les Meilleurs Textes, Suivie De La Défense De L’Esprit Des Lois par
L’Auteur, Paris, Garnier Freéres, Libraires-Editeurs, Livre I, Chapitre III, without date, p. 8, text
reproduced above.

See also:

C'est ce que je entreprends de faire dans cet ouvrage. J'examinerai tous ces rapports: ils forment tous
ensamble ce que I'on appelle 'ESPRIT DES LOIS."

Montesquieu, De I'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société les
Belles Lettres, Tome Premier, Livre Premier, Chapitre III, Paris, 1950, p. 26.



providence has made different types of happiness for the ancient and for us; for Asia,
Africa, America and Europe.They will seriously say to you that the good laws in the
tenth grade of latitude, are no longer valuable any more under the thirtieth degree;
truthfully: shouldn’t a legislator consult the affections of our heart rather than a
thermometer, to know what to order or prohibit? Are plains, mountains, a drier, more
humid, more or less fertile soil, the neighborhood of the sea or a big coast, and hundreds
of similar geographical features important to decide what the most suitable laws to make
man happy are? Does the nature of climates change the nature of their heart? Are the
same needs not everywhere, the same organs, the same senses, the same inclinations, the
same passions and the same reason? Are the attraction for pleasure and fear of pain not
the motives of our thoughts and of our actions? Are they not everywhere equaly bound
to cheat the desire we have to be happy? Under the Equator as well as under the Pole,
inside the plains and the valleys as in the mountains, does each of our senses not open
our soul for a hundred different passions? Which are the soils favored by the sky where
avarice, ambition, indolence and voluptuousness cannot germinate? Within which
climates will these poisoned plants grow with impunity? Within a certain place, our
passions will be more imperious, and within other one they will be more disciplinables;
there they will be exposed to more frequent temptations; here particular features will
slow down development and progress, and I consent to all that you wish to say about the
power of climates. But these passions everywhere are not the source of our happiness or
of our unhappiness, depending on whether they are well or badly regulated? Everywhere
they have the need of a brake and a driver, the law must begin by straightening

them up.

But this great art of governing our passions: who will teach it to me? Where will I drink
its secrets from? In the study of the human heart.”*’

249 ,, . . . . . . . N
Au-contraire, une prétendu philosophie prenant ce qui se fait d'insensé dans le monde por la régle de

ce qui doit se faire, est venue a secours de nos préjugés, et leur a donné je ne sais quel air de raison propre
a éterniser leur empire. Des charlatans ont flatté nos caprices; et voulant nos instruire avant que d'étre
eux-meémes sortis de leur ignorance, leur bel esprit n'a pu leur fornir que des sophismes que nous avons
pris pour des veérités, et nous nous égarons avec méthode. Ils ne sont point descendus dans notre coeur; ils
n'ont point étudié nos passions; c'est dans des choses, por ainsi dire, étrangéeres a I'homme qui'ils ont
cherché les lois et les établissements qui doivent faire la bonheur de la societé. S'il faut les croire, la
providence a fait des bonheures differens pour les anciens et pour nous, por I'Asie, I'Afrique, ' Amérique
et I'Europe. IIs vous diront gravement que des lois bonnes au dixiceme degre de latitude, ne valent plus
rien sous le trentieéme; en verité un 1égislateur ne devroit'il pas plutdt consulter les affections de notre
coeur qu'un thermométre, pour savoir ce qu'il doit ordonner ou défendre? Qu'importen des plaines, des
montagnes, un sol plus sec, plus humide, plus o moins fertile, le voisinage de la mer ou d'une grande
riviére, et cent autres pareils accidens, pour décider des lois plus propres a faire le bonheure de I'homme?
La nature des climats change-t-elle la nature de son coeur? N'a-t-il pas partout les mémes besoins les
meémes organes, les mémes sens, les mémes penchants, les mémes passions et la méme raison? Partout
l'attrait du plaisir et la crainte de la doleur ne sont-t-ils pas les mobiles de nos pensées et de nos actions.
Partout ne sont y'ils pas également sujets a tromper le desir que nous avons d'étre hereux? Sous l'equateur
comme sous le pdle, dans les plaines et des vallés comme sur les montagnes, chacun de nos sens n'ouvre-
t-il pas ndtre ame a cent passions differentes? Quelles sont les terres favorisées du ciel ou l'avarice,
I'ambition, la paresse et la volupté ne puissent pas germer? Dans quels climats ces plaintes empoisonnées
se produiront-elles impunément? Dans un lieu, si I'on veut nos passions seront plus impérieuses, et dans
l'autre plus disciplinables; 1a elles seront exposées a des tentations plus frequentes, ici des accidens
particuliers retarderont le développementy et le progres; et je consens a tout ce que vous voudrez dire du
puvoir des climats. Mais partout ces passions ne sont elles pas la source de notre bonheur, suivant qu'elles
sont bien ou mal réglées? Partout elles ont donc besoin d'un frein et d'un conducteur, la loi doit donc
commencer par les rendre droites.

Mais ce grand art de gouverner nos passions, qui me l'apprendra? Ou puisserai-jai les secrets? Dans
l'etude du coeur humain."

Mably, Oeuvres Compléetes de 1'Abbé de Mably, Tome Douziéme, De la Législation ou Principes des
Lois, Livre Premier, Chapitre Premier, a Toulouse, Chez N. Etienne Sens, a Nismes, Chez J. Gaude,
1793, pp. 24-26.



Nevertheless, Montesquieu had asserted:

"There is this difference 1 between the nature of [each of the forms of] government and
its principle, that its nature is what makes it be such [as it is]; and its principle what
makes it act. One is its particular structure, and other the human passions which set it

in motion.

1 This distinction is very important, and I will extract abundant consequences: she is the key of an infinity

250
of laws.”

According to Montesquieu, the principle of the Republic is political virtue; the
principle of monarchy, honor; and the principle of despotism, fear.”' He had limited his
initial generalization about the spirit of the laws when, referring to the general spirit and
to customs and habits, he said:

"Many things govern men: the climate, the religion, the laws, the maxims of
government, the examples of past things, the customs, the habits; from which

it forms a general spirit that from it results.

As, in every nation, when one of these causes acts with more force, the others weaken
proportionally. Nature and the climate dominate savages almost by themselves;
habits govern the Chinese, laws tyrannize Japan; custom had formerly all its
influence on Lacedaemon; the maxims of government and the ancient customs had
also all their influence on Rome.”**

250 . .. .
Il y a cette difference 1 entre la nature du gouvernement et son principe, que sa nature est ce qui le

fait étre tel; et son principe ce qui le fait agir. L'une est sa structure particuliére, et I'autre les passions
humaines qui le font mouvir.

1 Cette distinction est trés important, et j'en tirerai bien des consequences: elle est la clef d'une infinité des
lois."

Montesquieu, De L’Esprit Des Lois, Avec des notes de Voltaire, de Crevier, de Mably, de la Harpe, etc.,
Nouvelle Edition Revue sur les Meilleurs Textes, Suivie De La Défense De L’Esprit Des Lois par
L’Auteur, Paris, Garnier Fréres, Libraires—Editeurs, without date, Livre III, Chapitre 1, p. 19, text
reproduced above.

See also:

Montesquieu, De 1'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société Les
Belles Lettres, Tome Premier, Livre Troisiéme, Chapitre I, Paris, 1950, p. 55.

21 Montesquieu, De I'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société
Les Belles Lettres, Tome Premier, Livre Troisieéme, Chapitre IX, Paris, 1950, pp. 64-65.

252, . . .. . .

Plusieurs choses gouvernent les hommes: le climat, la religion, les lois, les maximes du
gouvernement, les exemples des choses pasées, les moeurs, les maniéres; d'ou il se forme un esprit
général qui en résulte.

A mesure que, dans chaque nation une de ces causes agit avec plus de force, les autres lui cédent d'autant.
La nature et le climat dominent presque seuls sur les sauvages; les manieres gouvernent les Chinois; les
loix tyrannisent le Japon; les moeurs donnent autrefois le ton dans Lacédemone; les maximes de
gouvernement et les moeurs anciennes le donnaient dans Rome."

Montesquieu, De L’Esprit Des Lois, Avec des notes de Voltaire, de Crevier, de Mably, de la Harpe, etc.,
Nouvelle Edition Revue sur les Meilleurs Textes, Suivie De La Défense De L’Esprit Des Lois par
L’Auteur, Paris, Garnier Fréres, Libraires—Editeurs, without date, Livre XIX, Chapitre IV, p. 275, text
reproduced above, without note 2.

See also:

Montesquieu, De 1'Esprit des Lois, Texte Etabli et Présenté par Jean Brethe de la Gressaye, Société Les
Belles Lettres, Tome Troisiéme, Livre Dix-neuvieéme, Chapitre IV, Paris, 1950, pp. 7-8.

In an unpublished manuscript from his time, which Mably may have read, Montesquieu had asserted,
before the publication of I'Esprit des Lois: "Les causes morales forment plus le caractére général d'une
nation et décident plus de la qualité de son esprit que les causes physiques."



Mably, omitting the above mentioned passages and others that can be found
dispersed in the work he criticizes, diminishes the importance of the factors pointed out
by Montesquieu, but he is right when he claims the need for the study of human
passions for the art of legislation.

Before Mably, Plato had demanded the study of the soul, so that rhetoric should rise
to the category of the art of educating them or of leading them (psychagogy).253
Aristotle fulfilled the desire of his teacher, describing passions and characters, with
certain detail, but not as a foundation of rhetoric, but as one of the means of proof that
depends on the technical skill of the orator upon delivering his speech, which is
distinguished from those who are already given to him (witnesses, contracts, etc.).”*

e. Filangieri

Cavalier Gaetano Filangieri (1752-1758), a Neapolitan young nobleman, author of a
famous book divided into VII volumes and published between 1780 and 1785, now
almost forgotten, reproduces and extends the above paragraph by Bacon, without
mentioning him, to explain his intention and the title that he has chosen, in the
following way:

"It is a strange thing: among so many writers who have devoted themselves to the study
of the law, there is someone who has treated this subject just as a legal expert, someone
who has done it as a philosopher, another one as a politician, without taking into
consideration more than only one part of the immense building; there [is] someone, like
Montesquieu, who has reasoned more on what has been done that on what should be
done, but none has provided a complete and reasoned system of legislation; none has

“Moral causes form more the general character of a nation and decide more the quality of its spirit, than
physical causes.”

Essais sur les Causes qui Peuvent Affecter les Esprits, transcript by Etiemble, Montesquieu,
Enclyclopédie de la Pléiade, Histoire des Littératures, III, Littératures Frangaises, Connexes et
Marginales, Volume Publié sous la Direction de Raymond Queneau, Librairie Gallimard, Paris, 1958, p.
704. This Essai, 1734-1732 (sic 17427), it was published for the first time in Mélanges Inédits de
Montesquieu, ed. Baron de Montesquieu et T. Céleste, Bordeaux et Paris, 1892, according to Robert
Shackleton, Montesquieu, A Critical Biography, Oxford University Press, 1961, p. 400; p. 406. Produced
before 1742, in accordance with Montesquieu, Penseés, Le Spicilége, Edition Etablie par Louis
Desgraves, Chronologie, Edition Robert Laffont S.A., Paris, 1991, (113) 1, p. 932.

253 Plato, Phaedrus, 261a; 271c.

Platén, Fedro, 261a; 271c, Edicion Bilingiie, Traduccién, Notas y Estudio Preliminar por Luis Gil
Fernandez, Instituto de Estudios Politicos, Madrid, 1957, p. 54 ("seducir"); p. 70.

Platon, Oeuvres Complétes, Tome IV, 3a. Partie, Phedre, 261a; 271 c, Texte Traduit par Léon Robin,
Societé d'Edition "Les Belles Lettres", Paris, 1933, p. 63; p. 82.

Platon, Phedre, 261a; 271c, dans Oeuvres Complétes de Platon, Traduction Nouvelle et Notes par Léon
Robin avc la Collaboration de J. Moreau, Bibliothéque de la Pleiade, Volume II, Paris, 1942, p. 53; p. 70.
2% Aristotle, Rhetoric, 1355b-1356a; 1378a-1391b.

Aristotle, Rhetoric, 1355b-1356a; 1378a-1391b, in The Complete Works of Aristotle, The Revised
Oxford Translation, Edited by Jonathan Barnes, Volume Two, Princeton University Press, Princeton,
New Jersey, First Edition 1984, Second Printing 1985, pp. 2153-2156; pp. 2194-2217.

Aristotle, Rhetoric, 1355b-1356a; 1378a-1391b.

Aristoteles, Retorica, 1355b-1356a; 1378a-1391b, Introduccidn, Traduccién y Notas por Quintin
Racionero, Editorial Gredos, Madrid, 1990, pp. 174-175; pp. 309-391.

Aristote Rhétorique, Livre Premier, 1355b-1356a, Texte Etabli et Traduit par Médéric Dufour, Societé
D'Edition Les Belles Lettres, Paris, 1932, p. 76. Livre II, 1378a-1391b, Paris, 1938, pp. 60-99.

Aristotele, Retorica, 1355b-1356a; 1378a-1391b, a cura di Armando Plebe, Editore Laterza, Bari, 1961,
pp. 5-8; pp. 80-125.



yet reduced this matter to a safe science, joining the means to the rules, and the theory
to the practice. This is what I undertake to do in this work, entitled: The Science of
Legislation.”>”

He did not mentioned Mably either, but took responsability for his claim on the need
to include the study of passions, which Filangieri had announced in the reasoned plan of
his work, in Book I, where, referring to his future Book IV, he wrote:

"From the direction of education to that of the passions, we will see the analysis of the
second virtue-producing force, without the knowledge, without the use of which
legislation will always be the most formless, more useless, more pernicious work, that
may come out of the hand of men. This will be one of the most interesting parts of this
work, because the refutation of some errors depends on it, that the politics of the century,
in spite of its progress, has adopted banefully because the establishment of a truth that is
of interest to know more than all others depends on that one too, but it requires a better
development, like that one, which hits against a common prevention.”*°

In 1785 the volume VII was published, the last one appearing during the life of the
author. Although he left the work incomplete, he managed to fulfill his promise to
develop the topic of passions in legislative matters, as it can be appreciated from the
transcription of the pertinent titles in the Index of Book IV, Part II: Laws that are related to
Customs and Public Instruction:

Chapters: XXXIV Object of this part of Legislative Science; XXXV Possibility of
Achieving the mencioned object; XXXVI The only original passion of Men and

the effects of their modification in the diverse dominating artificial passions in
diverse peoples; XXXVII Physical, moral and political circumstances which

form the dominating passions of the peoples, and the double and main existing
influence between these and Legislation; XXXVIII The connection of the preceding
ideas and the examination to which they lead; XXXIX How the dominating passions
of the people proceed to get or to lose the object proposed; XL Continuation of the
same matter. The conducive passions; XLI The love for one’s homeland, and its
necessary dependence on the knowledge of laws and government; XLII Appendix to
previous Chapter. The Effects of the Passion for glory in a people where the passion
for one’s homeland reigns; XLIII The means that Legislation should use to introduce,
establish, expand, invigorate the passion for glory; XLIV Continuation of the

233 WE cosa strana: fra tanti scritori, che si sono consacrati allo studio della legge, chi a trattata questa
materia da solo giureconsulto, chi da filosofo, chi anche da politico, ma non prendendo di mira, che una
sola parte di questo immenso edificio; chi come Montesquieu ha raggionato piuttosto sopra quello, che si
¢ fatto, che sopra quello, che si dovrebbe fare; ma niuno ci ha dato ancora un sistema compiuto, e
ragionato di legislazione, niuno ha ancora ridotta questa materia ad una scienza sicura, ed ordinata,
unendo 1 mezzi alle regole, e la teoria alla pratica. Questo ¢ quello, que io intraprendo di fare in
quest'opera, che ha per titolo: La Scienza della Legislazione."

Filangieri, La Scienza della Legislazione, del Cavalier Gaetano Filangieri, Nella Stamperia Raimondiana,

Napoli, 1780, Tomo I, p. 14.
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Dalla direzione dell'educazione passando a la passioni, noi verremo all'analisi delle seconde forza

produttrice della virtl, senza la conoscenza, senza l'uso della quale la legislazione sara sempre il lavoro
pit informe, pil inutile, pill pernicioso anche, che puo uscire dalle mani dell'uvomo. Questa sara una delle
parte pil interessante di quest' opera, perche da questa dipende la confutazione di alcuni errori, chi la
politica del secolo ha, malgrado i suoi progressi, funestamente adottati perche da questa dipende lo
stabilimento d'una verita, che interessa di sapere piu di tutte le altre, ma che ha bisogno di essere molto
ben pil sviluppata, como quella, che urta contro una prevenzione comune."

Filangieri, La Scienza Della Legislazione, Del Cavalier Gaetano Filangieri, Nella Stamperia
Raimondiana, Napoli, 1780, Tomo I, 40-41.



same Matter; XLV Objection; XLVI The real cause for which wealth may have led,
lead and may lead to the corruption of the people; XLVII The absence of these causes
in a people which the Legislative System that forms the object of this work, was
adopted.”’

2. Contemporary history

In contemporary history, Bentham will be remembered for having analyzed almost
every topics on the art of legislation; afterwards, this chapter will synthetically deal with
what happened after his death.

a. Bentham

Jeremy Bentham (1748-1732), a prodigy who began to study Latin at the age of four
and could write it by the age of five and nine months, attended Westminster School
(1755) and the Queens College, Oxford (1755-1763), where he graduated with a
Bachelor of Arts degree; was admitted into Lincoln's Inn (1763), went back to Oxford
and graduated with a Master's degree of Arts (1766), on the following year dropped out
of Oxford University, returned to London and was admitted to the English bar (1769).

Being the grandson and son to lawyers, despite the hopes of his father, who had
wanted a succesful son to continue with family profession so as to became a Chancellor,
he did not practice the profession in the conventional way. Although he lived long
periods in accommodations for lawyers, such as Lincoln's Inn and Middle Temple, he
failed to became Chancellor, despite his studies, the disciples who helped him, the
interest that he showed on legislation and the intellectual influence that he had in its
reform, both within and without his country.258 He neither litigated in courts, defended
private interests, described the current law in special jurist work, taught in universities,
nor finished his career as parliamentarian, Judge or Minister of the Crown, as any
traditional English lawyer used to do.

T INDICE DE CAPITOLI COMPRESI NEL VII, VOLUME, LIBRO IV. DELLE LEGGI CE
RIGUARDANO L'EDUCAZIONE, I COSTUMI, E L1STRUZIONE PUBBLICA. PARTE SECONDA.
Delle Leggi, che riguardano i costumi, CAP. XXXIV Scopo di questa parte della Scienza legislativa.
XXXV Della possibilita di giugnere all'indicato scopo, XXX VI Della passione unica originaria dell'uomo,
e degli effetti delle sue modificazioni nelle diverse passione fattizie dominanti ne' diversi popoli, XXXVII
Delle circonstanze, fisiche, morale e politiche, che concorrono a formare la passioni dominanti de' popoli,
e della doppia, e principale influenza, che vi ha tra queste e la Legislazione, XXXVIII Del nesso delle
antecedenti idee, e dell'essame, al quale essi si conducono, XXXIX Come dalle passioni dominanti
de'Popoli proceda il consegimento, o lo smarrimento del proposto scopo, XL Prosseguimento dell'estesso
soggetto. Delle passioni conducenti, XLI Dell'amor della patria, e della sua necesaria dipendenza dalla
sapienza delle leggi e del governo, XLII Appendice all'antecedente Capo. Sugli effetti della passione della
gloria in un poppolo, ove regna quella della patria, XLIII De mezzi, che la legislazione deve impiegare
per introdurre, stabilire, espandere, invigorire la passion della gloria, XLIV Proseguimento dell'istesso
soggetto, XLV Obbiezione, XLVI Delle vere cause, per le quali la richezza son divenute, divengano, e
possono divenire le corrompitrice de'popoli, XLVII Dell'assenza di queste cause in un popolo, nel quale il
sistema legislativo, che forma 'oggetto di quest'Opera, verrebbe adotatto.”

Filangieri, La Scienza Della Legislazione, Del Cavalier Gaetano Filangieri, Nella Stamperia
Raimondiana, Napoli, 1785, Tomo VII, pp. 1-108.

258 Ross Harrison, Bentham, Routledge & Kegan Paul, London, Boston, Melbourne and Henley, 1983,
first published as a paperback in 1985, p. 16.

Bentham, The Collected Works of Jeremy Bentham, An Introduction to The Principles of Morals and
Legislation, Edited by J. H. Burns and H. L. A. Hart, with a New Introduction by F. Rosen, Clarendon
Press, Oxford, Introduction of F. Rosen, 1996, p. xxxiii.



All his work was related to the problem of the law that should be, not the problem of
the law that is; it related to the reform of the laws, not to the explanation or application
them. During his long life, and according to the plan that he had designed for himself,
he wanted to create a new art of legislation, with the purpose of smoothing the path for
the writing of two parallel and connected systems: 1) a complete body of laws and 2) its
political justification; both adaptable to any particular State.”’ To such an end,
Bentham considered that:

"4.[...] in as far as the measures it [the art of government] displays itself in are of permanent
nature, is generally distinguished by the name of legislation: as it is by that of administration,
when they are of temporary nature, determined by the occurrences of the day 4. [...].”*%

"20. [...] Private ethics teaches how each man may dispose itself to pursue the course most
conducive to his own happiness, by such motives as offer of themselves: the art of legislation
(which may be considered as one branch of the science of jurisprudence) teaches how a multitude
of men, composing a community, may be disposed to pursue that course which upon the whole is
the most conducive to the happiness of the whole community, by means of motives to be applied
by the legislator [...]

ii. Jurisprudence, its branches.

21 Jurisprudence is a fictitious entity: nor can any meaning be found for the word, but by placing
it in company with some word that shall be significative of a real entity. To know what is meant
by jurisprudence, we must know, for example, what is meant by a book of jurisprudence. A book
of jurisprudence can have but one or the other of two objects: 1. to ascertain what the law is: 2. to
ascertain what it ought to be. In the former case it may be styled a book of expository
jurisprudence; in the latter, a book of censorial jurisprudence: or, in other words, a book on the
art of legislation.

22. A book of expository jurisprudence is either authoritative or unauthoritative. It is styled
authoritative, when it is composed by him who, by representing the state of the law to be so and
s0, causeth it so to be; that is of the legislator himself: unauthoritative, when it is the work of any

other person at large”.261

Every morning of his long life, he would write from ten to fifteen pages, in single
sheets, indicating the place that they had within the general plan of all the works and
within the scheme of each one of them in particular. Whenever a topic was unclear to
him, he would interrupt his work and devote himself to clarify it in a new work, without
going back to the former one for further revision. His disciples were entrusted with the
hard task of transforming these originals into publishable works. In the first hours of
every evening, after dinner, while walking around his desk, he usually dictated his texts,
as he did with his autobiography, among others.?®* This easily explains the fact that,
after his death, the publication of a collection of his works has amounted to eleven

259 It should have been the introduction to a Penal code, it was printed in 1780, but it was published for
the first time in 1789 and then repubished in 1823.

Bentham, The Collected Works of Jeremy Bentham, an Introduction to The Principles of Morals and
Legislation, Edited by J. H. Burns and H. L. A. Hart, with a New Introduction by F. Rosen, Clarendon
Press, Oxford, Preface by Bentham, 1996, p. 6; p. 9.

260 Bentham, The Collected Works of Jeremy Bentham, An Introduction to The Principles of Morals and
Legislation, Edited by J. H. Burns and H. L. A. Hart, With a New Introduction by F. Rosen, Chapter
XVII, Of the Limits of the Penal Branch of Jurisprudence, i. Limits Between Private Ethics and the Art
of Legislation, Clarendon Press, Oxford, 1996, p. 283.

261 Bentham, The Collected Works of Jeremy Bentham, An Introduction to The Principles of Morals and
Legislation, Edited by J. H. Burns and H. L. A. Hart, With a New Introduction by F. Rosen, Chapter
XVII, Of the Limits of the Penal Branch of Jurisprudence, Clarendon Press, Oxford, 1996, pp. 293-94.

262 Ross Harrison, Bentham, Routledge & Kegan Paul, London, Boston, Melbourne and Henley, 1983,
first published as a paperback in 1985, p. 4.



volumes,”® of which the last two contain the story of his life and an elaborated index.
As for his manuscripts, there are one hundred forty eight boxes at the University
College in London with approximately seventy thousand free sheets, which —
fortunately— have already microfilmed; some others are kept at the British Library, and
the rest is beeing kept at the Bibliotheque Publique et Universitaire de Geneve (Public
and University Library of Geneva).”** The Collected Works of Jeremy Bentham is a
scholarly new edition, which began to be published in 1968 and, some time later, under
the editor F. Rosen and the care of different specialists from the prestigious Clarendon
Press, from Oxford University.265

He did not manage to became a legislator in any nation,*®® but he gave counsel to
several governments. He had a great influence, both within and without his country. In
France, the Assembly neither accept his parliamentary rules, nor his report on the
reform of the Judiciary, not even his model jail (Panopticon), but he was granted the
title of citizen (1792). The translation and systematization of his works by Genevan
Etienne Dumont, Traités de Législation Civile et Pénale (1802), in successive editions
extended under the title of Oeuvres, sold forty thousand copies in Spanish America, as
calculated in 1830, and had an influence on their constitutions and legislations. In Spain
his work influenced Jovellanos and the Constitution of that country, as well as the
Constitution of Portugal and other States.*®” In England, due to the irony of life, the
Reform Bill of 1832 which established the ideas he had anticipated in his Plan of
Parliamentary Reform of 1817, obtained Royal Assent one or two days after his
death.*®®

Although he wrote numerous bills and criticized some others, and intervened in
debates in which he counseled and discounseled general juridical norms, he never
performed direct legislative functions, since his influence was based on his reputation
both as a writer and as an independent adviser.

263 Bentham, The Works of Jeremy Bentham, Published under the Superintendence of his Executor, John
Bowring, William Tait, Edinburgh; Simpkin, Marshall & Co., London, 1838-1843.
264 A. Taylor Milne, Catalogue of the Manuscripts of Jeremy Bentham in the Library of University
College, London, 2nd. edition, London, 1962.
Bentham, The Collected Works of Jeremy Bentham, An Introduction To The Principles of Morals and
Legislation, Edited by J. H. Burns and H. L. A. Hart, With a New Introduction by F. Rosen, Clarendon
Press, Oxford, Introduction of F. Rosen, 1996, pp. Ixxi-Ixxii.
Ross Harrison, Bentham, Routledge & Kegan Paul, London, Boston, Melbourne and Henley, 1983, first
published as a paperback in 1985, p. 1.

> For consulting a not exhaustive but very useful list of the works by Bentham, since they are
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Bentham analyzed almost all the topics of the art of legislation, but he failed to
establish a well assembled fundamental system, just as any other author has also failed
to do so far.

b. Later...

In the XIX century, the development of the art of legislation was centered in France,
Germany and England. In France, through the tasks developed by the State Council,
Legislation Section in the enactment of the 1804 Civil Code and in the speeches of
Portalis on this matter. In Germany, early that same century, throught the controversy
between Thibaut and Savigny on the codification, and, upon its end, with the
publication of interesting works on the art of legislation, led by the arguments
concerning the 1900 Civil Code. In England, through the Parliamentary Reform of 1832
and, in the second half of the century, through the creation of the Office of The
Parliamentary Counsel to TheTreasury.

During the first half of XX century, publications kept on emerging in Germany
motivated by the enactment of the Civil Code of 1900 (Zitelmann, Kohler); in France,
by the centenary of the Civil Code of 1804 (Geny); and in England, emerged from the
experience acquired in the Office of The Parliamentarian Counsel to The Treasury
(Thring, Courtenay Ilbert). In the second half, in the United States of America and in
Canada, the interest in the art of legislation increased, due to a search for uniformity in
states legislation and the teaching of legislation as a subject matter at university level. In
the 1970s, the expectation that England might enter the European Economic
Community and the scarcity of legislative drafters in the Commonwealth also increased
the interest in this type of studies. As from 1990, the market economy and the
globalization have generated the need to reform the laws in many nations, with the
consequent demand for handbooks, teachers and experts in the art of legislation.

The following Part II: System, includes Chapter IV Legislative Genres, Chapter V
Investigation, Chapter VI Systematics and Chapter VII Style.



Part II: System



Chapter IV
Legislative Genres

Laws should comprise two speeches: one prescriptive and other persuasive.269 The
functions of persuasive speeches, as bills, consist in counseling and discounseling the
debate and enactment of general juridical norms and, as laws enacted and published,
consist in aiding their interpretation and application, according with the purpose sought
by legislators. The functions of prescriptive speechees consist in: obliging, prohibiting,
permitting, rewarding or punishing conducts.”’® This chapter will firstly address the
prescriptive speech because it precedes the persuasive one in the composition, although
the latter follows the former in the presentation of a bill.

1. Prescriptive speeches

Prescriptive speeches comprise two legislative genres: the systematizing genre and
the fragmentary genre.

259 plato, The Laws, IV, 723d.

Plato, The Laws, 1V, 723, Translated with an Introduction by Trevor J. Saunders, Penguin Books,
Harmondsworth, Middlessex, England, First Edition 1970, Reprinted 1972, p. 186.

Platon, Las Leyes, IV, 723d, Edicién Bilingiie, Traduccion, Notas y Estudio Preliminar por José Manuel
Pab6n y Manuel Ferndndez-Galiano, Clasicos Politicos, Instituto de Estudios Politicos, Primera Edicion,
Madrid, 1960, Tomo I, p. 157.

Platon, Leyes, IV, 723d, Introduccién, Traduccidon y Notas de Francisco Lisi, en Platon, Didlogos VIII
Leyes (Libros I-VI), Editorial Gredos, Madrid, 1999, p. 390.

Platon, Oeuvres Complétes de Platon, Traduction Nouvelle et Notes par Léon Robin, avec la
Collaboration de M. J. Moreau, Editions de la Nouvelle Revue Francgaise, Volume II, Les Lois, IV, 723d,
Paris, 1942, p. 775.

Platone, Dialoghi, Vol. VII, Le Leggi, IV, XII 723d, Nuova Edizione a Cura di Attilio Zadro, Editori
Laterza, Bari, 1952, p. 123.

Giacomo Gavazzi, La Motivazione delle Leggi, Il Politico, a. 39, no. 2, giugno 1974, pp. 173-193.

270 The Digest foresaw to command, to prohibit, to permit and to punish.

D.1.3.7

D.1.3.7. "Modestinus, liber I. Regularum.- Legis virtus haec est: imperare, vetare, permittere, punire.”
D.1.3.7. "Modestinus, libro I. De las Reglas.- La naturaleza o esencia de la ley es esta: mandar, vedar,
permitir y castigar.”

El Digesto del Emperador Justiniano, 1.3.24, Traducido y Publicado por el Licenciado don Bartolomé
Agustin Rodriguez de Fonseca, Nueva Ediciéon Aumentada con la Traduccién de los Proemios,
Completada y Revisada con Arreglo a los Textos més Autorizados de las Ediciones Modernas, Imprenta
de Ramon Vicente, Madrid, 1872, Tomo. I, p. 42.

D.1.3.7. "Modestinus, liber I. Regularum.- Legis virtus haec est imperare, vetare, permittere, punire.”
Corpus Turis Civilis, Editio Stereotipa Octava, Volumen Primum, Digesta, Recognovit, Theodorus
Mommsen, Apud Weidemanos, Berolini, 1899, p. 6.

The project of Civil Code prepared by the Commission of the Government, which was giving birth to the
Napoleonic Code (1804), had an article, 7, later suppressed, that added the rewards, in the following
terms:

“She [the law] orders, she allows, she prohibits, she announces the rewards and the punishments.”

“Elle [la loi] ordonne, elle permet, elle défend, elle annonce des recompenses et des peines”). Jean Ray,
Essai sur la Structure Logique du Code Civil Francais, Librairie Félix Alcan, Paris, 1926, p. 46.



a. Systematizing genre

The prescriptive speeches that reduce a multiplicity of texts to the currrent unity of a
single arranged text, a compilation or a digest; or that reduce a multiplicity of norms
and principles to the unity of an institutional law, a consolidation or a code belong to the
systematizing genre. The prescriptive speeches that fail to systematize their norms or
principles in institutions (casuistic laws, laws of principles)”’" or that introduce
unsystematizing changes to other laws, either partially to their texts, or to their validity
(amending laws) belong to the fragmentary genre,272

Juridical system

Before dealing with such species of laws as belong to the systematizing genre, it is
necessary to rely on a theoretical model of juridical system, which advisers and
legislators should always take into consideration as an implicit context for every genre
of speech and every legislative species.

PRINCIPLE: Laws shall be composed and criticized, advised and dissuaded, in
accordance with the criterion with which they shall be interpreted and applied, taking
into consideration the whole text of the law (explicit context), not only some of its
parts,”” and the whole juridical system (implicit context), not only some of its parts.

The concept of juridical system or juridical order*”* imposes on legislators,
administrators, judges, lawyers and jurists in general the duty to maintain the
reasonableness of positive law, preserving the juridical cosmos from falling into the
chaos of arbitrariness.

The knowledge of a juridical system characterizes an expert and separates him from
alay person275 who, no matter how educated he may be, is unable to appreciate the

"1 Eor the distinction between the casuistic method and the method of the laws of principles, see:
R. von Thering, L'Esprit du Droit Romain dans les Diverses Phases de son Développement, Traduit sur la
3a. Edition avec 1'Autorisation de I'Auteur, par O. de Meulenare, Liv. II, Ie. Part., Titre III, Technique,
Chap. L., Sect. 2. Concentration Logique, # 45, Tome III, A. Marescq, Ainé, Editeur, Paris, F. Clemm,
Gand, 1877, p. 44.
272 Similar, although not equal, to Geny’s distinction, between the fragmentary legislation (isolated laws)
and codification. The difference lies in having isolated laws that are systematizing (institutional laws), as
it will be discussed later on. On Geny’s distinction, see:
Francois Geny, La Technique Législative dans la Codification Civile Moderne (A Propos du Centenaire
du Code Civil), dans Le Code Civil, 1804-1904, Livre du Centenaire Publié par la Société dEtudes
Législatives, Arthur Rousseau Editeur, Tome Second, Paris, 1904, p. 994.
273

D.1.3.24
D.1.3.24. "CELSUS liber VIII digestorum Incivile est nisi tota lege perspecta una aliqua particula eius
proposita indicare vel respondere.”, Corpus Iuris Civilis, Editio Stereotipa Octava, Volumen Primum,
Digesta, Recognovit, Theodorus Mommsen, Apud Weidemanos, Berolini, 1899, p. 6.
D.1.3.24. "Celso, libro IX del Digesto.- Es contra derecho el juzgar 6 responder en vista de alguna parte
de la ley, sin tenerla toda muy presente."
D.1.3.24. "Celsus liber IX Digestorum.- Incivile est, nisi tota lege perspecta, una aliqua particula eius
proposita iudicare, vel respondere.”
El Digesto del Emperador Justiniano, 1.3.24, Traducido y Publicado por el Licenciado don Bartolomé
Agustin Rodriguez de Fonseca, Nueva Ediciéon Aumentada con la Traduccién de los Proemios,
Completada y Revisada con Arreglo a los Textos mas Autorizados de las Ediciones Modernas, Imprenta

de Ramén Vicente, Madrid, 1872, Tomo. I, p. 43.

274 Norberto Bobbio, Teoria Generale del Diritto, G. Giappichelli Editore, Torino, 1993, p. 159.

275 Plato, The Laws, I, 632¢-d.



wisdom of a certain norm, due to the fact he does not know the point at which it should
be inserted in the juridical system to incorporate it, as the intermediate terms between
the norm and its ultimate motivations, since he lacks the general vision and the logical
perception of the whole.’”® An adviser or legislator, before composing and criticizing,
advising and dissuading general juridical norms, for any genre of legislative speech and
any species of law, must know the point of insertion of the new law into the juridical
system as the reasons for which he chooses such point, thus foreseeing the
consequences, either desired or undesired, but always noticed, of such an insertion.

In past times, Civil Law””’ countries were characterized by the notion of juridical
system; now, this notion also characterizes Common Law countries,278 although both
maintain their respective tendencies, rationalist the former and empiricist, the latter.
Today, both types may be considered systematic, i.e. like a set of laws (general norms)
and judicial precedents (individual norms), since there has been a modification of the
relative importance of the above mentioned sources of law. In Civil Law countries,
which did not admit judicial precedents, legislation is still the starting point, but judicial
precedents are increasingly being resorted to. In Common Law countries, based on case
law, legislation had a secondary function, but, as from Roosvelt’s New Deal, the norms
contained in the legislation are increasingly taken as a starting point which is then
followed by judicial precedents.”” A convergence between both positive law types has
taken place in terms of considering legislation and judicial precedents as sources, and in
both types, positive law is considered as a system, not a chaos born out of the whims of
legislators, judges, or both.

A system or set is defined as any multiplicity that can be though as a unity.**
Systematization tasks shall reflect the above mentioned idea of system, without any
defects or excesses.

Plato, The Laws, I, 632, Translated with an Introduction by Trevor J. Saunders, Penguin Books,
Harmondsworth, Middlessex, England, First Edition 1970, Reprinted 1972, p. 56.

Platén, Las Leyes, I, 632c-d, Edicién Bilingiie, Traduccién, Notas y Estudio Preliminar por José Manuel
Pabon y Manuel Fernandez-Galiano, Clasicos Politicos, Instituto de Estudios Politicos, Primera Edicion,
Madrid, 1960, Tomo I, pp. 12-13.

Platén, Leyes, I, 632c-d, Introduccién, Traduccién y Notas de Francisco Lisi, en Platon, Didlogos VIII
Leyes (Libros I-VI), Editorial Gredos, Madrid, 1999, pp. 205-206.

Platon, Les Lois, I, 632c-d, dans Oeuvres Complétes de Platon, Traduction Nouvelle et Notes par Léon
Robin, avec la Collaboration de M. J. Moreau, Editions de la Nouvelle Revue Francgaise, Volume II, Paris,
1942, p. 646.

Platone, Le Leggi, I, 632c-d, da Dialoghi, Vol. VII, Nuova Edizione a Cura di Attilio Zadro, Editori
Laterza, Bari, 1952, p. 14.

275 R. von Thering, L'Esprit du Droit Romain dans les Diverses Phases de son Développement, Traduit sur
la 3a. Edition avec I'Autorisation de I'Auteur, par O. de Meulenare, Liv. II, Ie. Part., Titre III, Technique,
Chap. L., Sect. 2.-A, But de la Technique, # 43, Tome III, A. Marescq, Ainé, Editeur, Paris, F. Clemm,
Gand, 1877, p. 15.

271 Enrico Allorio, "Scienza Giuridica Europea", JUS, Dicembre 1952, pp. 433-70.

278 All Jjurisprudence, its general theory of the law, is, in a certain way, an explanation of that assumption,
Julius Stone, Legal System and Lawyers' Reasonings, First Printing, 1964, Second Printing, 1968,
Maitland Publications, Sydney, 1968, p. 20.

For an analysis of Austin’s theories (scarse), Bentham, Kelsen and Hart, see:

Joseph Raz, The Concept of a Legal System, An Introduction to the Theory of Legal System, Clarendon
Press, Oxford, 1970, 212 pp.

2™ Miles O. Price and Harry Bitner, Effective Legal Research, A Practical Manual of Law Books and
Their Use, Little Brown and Company, Boston-Toronto, 1953, p. 6.
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RULE: The attempts of systematization shall stay below the idea of system if
multiplicity fails to reach unity; they shall stay above, if they try to reach unity, more or
less, but lack multiplicity.”'

When a system is difficult to understand, one can resort to a well-known
understandable system, with fundamental similarities, to consider the one which is
difficult to understand as if it were the one already well-known. If the similarities were
only verbal, a metaphor —a mere figure of speech — would be obtained. Whenever the
simmilarities are deeper, as those founded on the equality of the elements, the structure
(isomorphism), the function (homology) or the properties, a theoretical model would
thus arise, which will provide for a transference of both the terminology and the
knowledge, from one system to the other, which will facilitate the understanding of the
most difficult of them both.***

A juridical system is integrated by the following elements: juridical norms
(individual and general), juridical principles, juridical institutions and juridical branches
(or branches of the law).

The non-customary general juridical norms, are the answers provided by legislators
to solve the problems raised by certain facts, acts and activities of social importance.

Cantor, Fondements d'une Théorie Générale des Ensambles, Mathematische Annalen, XXI, pp. 545-586,
traduction par J. Miller, dans Cahiers pour 1'Analyse, La Formalisation, Revue Trimestrelle Publiée par
La Société du Graphe, Imprimée et Difusée par Les Editions du Seuil, 10, Hiver 1969, p-35,n. 1.
Plato, Philebus, 16¢c-17a; Phedrus, 265a-266¢, 273e, 277b.
Platon, Philébe, 16¢c-17a, Phédre 265a-266¢, 273e, 277b, dans Platon Oeuvres Complétes, Traduction
Nouvelle et Notes par Léon Robin, avec la Collaboration de M. J. Moreau, Editions de la Nouvelle Revue
Francaise, Volume 11, Paris, 1942, pp. 557-558; pp. 60-63, p. 73, pp. 78-79.
Platén, Fedro, 265a-266¢, 273e, 277b, Edicién Bilingiie, Traduccién, Notas y Estudio Preliminar por Luis
Gil Fernandez, Instituto de Estudios Politicos, Madrid, 1957, pp. 60-63, p. 72, pp. 79-80.
Platon Phedre, 265a-266¢, 273e, 277b, dans Oeuvres Complétes de Platon, Tome IV, 3e. Partie, Phedre,
Texte Traduit par Léon Robin, Société d'Edition "Les Belles Lettres", Notice, Deux procédés, La division,
Paris, 1933, CLIV-CLVIII; pp. 70-73, p. 86, pp. 92-92.
Cicero, De Oratore, I, 186-188.
Cicéron, De 1'Orateur, 1, 186-188, Livre Premier, Texte Etabli et Traduit par Edmond Courbaud, Société
d'Edition "Les Belles Lettres", Paris, Premiére Edition 1922, Sixiéme Tirage 1967, pp. 66-67.
M.F.C. de Savigny, Traité de Droit Romain, Traduit de I'Allemand par Ch. Guenoux, Librairie de Firmin
Didot Freres, Paris, 1855, Tome Premier, Chapitre IV, XXXIII, p. 207.
281 Friederich Karl Von Savigny, Metodologia Juridica [Curso de Invierno 1802-1803] (Juristische
Methodenlehre, K.F. Koehler Verlag, Stuttgart, 1951), Traduccién de J. J. Santa Pinter, Ediciones
Depalma, Buenos Aires, 1979, p. 35; p. 37.
Friederich Karl Von Savigny, Juristische Methodenlehre, K.F. Koehler Verlag, Stuttgart, 1951, pp. 35-36;
Iz)é237'

As regard the models, see:
Mary Hesse, Models and Analogy in Science, The Encyclopedia of Philosophy, The Macmillan Company
& The Free Press, New York Collier Macmillan Limited, London, 1967, pp. 354-359.
Max Black, Modelos y Metaforas, translation by Victor Sdnchez de Zavala, Capter XIII, Modelos y
arquetipos; as read at the University of Pennsylvania 9th December 1958 firstly published in Both
Human and Humane, ed, de C. E. Bowe, Philadelphia, University of Pennsylvania Press, 1960, Tecnos,
Madrid, 1967, pp. 20-38.
Enrico di Robilant, Modelli nella teoria del diritto; it reproduces the text of a conference in German dated
January 22 th, 1970 in Hoschule fiir Verwaltungswissenschaften of Spira and dated January 26 th, 1970 at
the University of Mainz, Rivista Trimestrale. di Diritto e Procedura Civile, 1970, pp. 705-721.



The juridical institutions are integrated by sets of general juridical norms®* related to
certain facts, acts and activities of social importance, founded on certain juridical
principles.

The branches of the law are sets of institutions related to certain facts, acts and
activities of social importance, founded on certain juridical principles of their own.
Whenever the principles are proper of the branches, it is said that these are autonomous;
whenever they are not proper, it is said that these branches are special. The difference is
important since, beeing that the special branches lack principles of their own, after
resorting to analogy, the general principles of the law are directly applied in order to
integrate their gaps.

The juridical principles, i.e., the reasons or foundations of the norms (individual and
general), are elements even more general and abstract than the norms themselves. They
may be established in such a way that they remain isolated; together with norms but
without integrating sets with them; or otherwise integrated in sets. Whenever they are
integrated in sets, the principles serve as a foundation to institutions, the branches and
the systems. This is the reason why it is necessary to distinguish which the considered
level of abstraction is: the institution (principles of marriage, of property, etc.), the
branch (civil law principles, criminal law principles, etc.), the internal juridical system
(general principles of law), or the international juridical system (“general principles of
law recognized by civilized nations™**%).

The empirical level of the juridical system, which allows it to make contact with the
reality of the social system and is common to all levels of abstraction, is the set of
certain concrete facts, acts and activities of social importance, which supports the
relevant juridical relations. The increasing levels of abstraction are determined by: the
norms (individual and general); the principles, the institutions; the branches; the
internal order; and the international order. In the systematical conception of the Law
underlies the idea of the double way of abstraction and concretion, of ascend and
descend of understanding. A great lawyer is that whose understanding allows him to
consider the general problems in a particular case and the particular cases in a general
problem, while his will keeps on devising the most just solutions for the problems that
he may cope with.

The structure of the juridical system is the logical relation between its elements: the
norms, the principles, the institutions and the branches, within the internal order
(national, regional, provincial or local), and within the international order (other
national, regional juridical systems or the universal system).

To find the best-known system that may serve as a theoretical model of the juridical
system, two types of logical systems will be considered, in accordance with their
respective structures: deductive and classificatory systems. Geometry is an example of
the deductive systems; botany and zoology are examples of the classificatory systems.

Among the elements that integrate a juridical system, principles play a fundamental
role.

In a juridical system of a deductive structure, principles are considered as axioms
from which branches, institutions and norms can be deduced. The multiplicity of the
elements of the juridical order is conceived as a unity, because the more general
elements allow to deduce the less general, as subsequent links are bound to the first

283 Bernardo Windscheid, Diritto delle Pandette, Traduzione dei Professore Carlo Fadda e Paolo Emilio

Bensa, Nuova Ristampa Steriotipa, Unione Tipografico-Editrice Torinense (UTET), Torino, 1925, T. I,
370, pp. 110-111.

Formula established in Article 38, section c) of the Statute of the International Court of Justice.



ones to create a chain. The logical relationship existing among the elements of the
juridical system is a deduction.

In a juridical system of a classificatory structure, principles are considered as the
fundamental criteria allowing for the inclusion of norms, institutions, branches and the
juridical order as subsets, in accordance with the relevant similarities and differences
among the above-mentioned elements, as synoptic tables, as the parts that make up a
tree.”™ The multiplicity of the elements of the juridical system is conceived as a unity,
because the less general elements are included as subsets within the more general: the
norms within the institutions, the institutions within the branches, the branches within
the internal order and the internal order within the international order, as in a synoptic
table allowing for a clear vision and easy memory of the set and its elements. The
logical relationship existing among the elements of the juridical system is the
inclusiveness among classes, the classification in genres and species.286 The
fundamental opposition between the juridical systems as classificatory or deductive was
clearly seen by Ascarelli, among others:

"7. Early in the X VII century, reasoning was generally made in a strictly mathematical
fashion. Hobbes does not escape this method. Actually he not longer considers genres
and species, but connections and relations. He seeks to create models which may capture
connectiggs and not elaborate classifications which may allow for the identification of
species.”

The deductive model of a juridical system, in the same fashion as geometry (more
geometrico), had its well-known supporters, such as the above-mentioned Thomas
Hobbes (1588-1679), in the Anglo-Saxon world; and Samuel Puffendorf (1632-1694)
and Christian Wolff (1679-1754), in the European continental W01rld,288 under the

285 Claude du Pasquier, Introduction a la Théorie Génerale et a la Philosophie du Droit, Deuxiéme
Edition, 1942, p. 148.

286 The distinction between the syllogistic and the tabular methods is taken from:

Logique de Kant, Traduction par J. Tissot, Paris, 1862, p. 21.

For the deductive systematization and the classificatory systematization in traditional logic, see:
Christopher Sigwart, Logic, Translated by Helen Dendy, London, Swan Sonneschein & Co., New York,
Macmillan & Co., Vol. II, pp. 508-528.

For the difference between hypothetical inclusive systems, like biology, and hypothetical deductive
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Jean Piaget, Introduction a I'Epistémologie Génétique, Presses Universitaires de France (PUF), Tome III,
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John Greeg, The Language of Taxonomy, An Aplication of Symbolic Logic to the Study of Classificatory
Systems, Columbia University Press, New York, 1954, IX, 70 pp.
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Vincenzo Arangio-Ruiz, La Formation du Syst¢eme des Commentaires de Droit Civil dans la Science
Juridique Romaine, Annales de la Faculté de Droit d'Istambul, Turquie, 1953, 2-3, pp. 136-145.

Michel Villey, Recherches sur la Litérature Didactique du Droit Romain (A propos d'un texte de Cicéron
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1961-1966, Les Editions Montchrestien, Paris, 1968, 715 Pp-
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influence of the rationalism of René Descartes (1596-1650). In the XX century
Alphonse Ménard’s traditional geometric version,” the most modern versions of the
axiomatic deductive system influenced by the contemporary development of the
mathematical logic by Elemér Kovits, Mikl6s Ajtai, Luigi Ferrajoli*®® and, by the
deontic logic, by Carlos E. Alchourrén and Eugenio Bulyginzm, are worth to be
remembered.

The deductive inference is important for the application of juridical norms. The
logical structure of the juridical norms may be represented as follows:

If A were, B must be, where If A were is the part of the statement which describes
the facts, acts and activities of social importance and their necessary and sufficient
requisites (the antecedent); and B must be is the part of the statement that prescribes the
obligatory, prohibited, permitted, rewarded or punished conducts that are imputed (the
juridical consequence).

The application of juridical norms is usually represented as a syllogism, in which the
norm is its major premise, the subsumption of the facts, acts and activities is its minor
premise, and the logical conclusion is the application of the norm.*** Beccaria, a classic
criminal law author, said:

"In each crime the judge has to do a perfect syllogism: the major premise must be
the general law; the minor premise the action conform or not to the law; the consequence
freedom or punishment. When the judge is restrained, or wants to do at least two
syllogisms, a door to uncertainty is opened.”*”

Aristotle had previously said:

"I call perfect syllogism to that which, in addition to all that has been assumed, requires
nothing else to reveal the need for deduction; and I call, in turn, imperfect syllogism to
that which requires the addition of one or several objects, which are rather

necessarily required by the terms placed in the base, but which have not been assumed
through the premises.”**

289 Alphonse Ménard, Essai d'une Critique Objective de la Technique Juridique en Matiére d'Obligation,
Librairie de la Société du Recueil Sirey, Paris, 1926, 376 pp. + errata and index.

20 Mikiés Ajtai, [Le] Chemin le plus court de la pensée juridique, Exposé de I'ldeographie Juridique de
M. Elemér Kovats, Avocat a la Cour de Budapest, avec une &tude sur I'Axiomatisation des Sciences
Morales, Presses Universitaires de France, 1930, 128 pp.

Luigi Ferrajoli, Teoria Assiomatizzata del Diritto, Parte Generale, Dott. A. Giuffré, Milano, 1970, 208 pp.
1 Carlos E. Alchourrén y Eugenio Bulygin, Normative Systems, Springer-Verlag, New York, Wien,
1971, xviii, 208 pp.

292 vErom the logical point of view, any decision of the courts evokes a syllogism. Premises are placed
inside motives, by a juridical norm, general and abstract as major [premise] and a really particular and
concrete situation as minor [premise]. The conclusion is deduced in the prescriptive part." English
translation from French by the author of this book.

"Du point de vue logique, toute décision de justice évoque un syllogisme. Les prémisses en sont posées
dans les motifs, par une régle de droit, génerale et abstraite qui tient lieu de majeure et une situation de
fait particuliere et concrete faissant I'office de mineure. La conclusion est tirée au dispositif.", dans:

Roger Mendegris, Le Commentaire d'Arrét, Dalloz, Paris, 1975, p. 10.

3 'In ogni delito si deve fare dal giudice un sillogismo perfetto: la maggiore dev'essere la legge
generale; la minore 1'azione conforme o no alla legge; la conseguenza la liberta o la pena. Quando il
giudice sia costretto, o voglia fare anche soli due sillogismi, si apre la porta alla incertezza."

Cesare Beccaria, Dei Delitti e delle Pene, da Beccaria e il Diritto Penale, Cesare Cantud, Barbera Editore,
Firenza, 1862, p. 391.

294 Aristotle, Prior Analytics, I, 24b.

The English version was translated from the following Italian version:



Here follows an example of what is commonly considered a judicial syllogism:

If someone kills a person, he shall be punished with imprisonement for not less
than 8 and not more than 25 years (law).

John Doe killed a person (subsumption).

Therefore, John Doe shall be imprisoned for 25 years (sentence).

From the logical point of view, norms are applied when the antecedent has been
proved, in accordance with a hypothetical syllogism in modus ponens extended to make
it applicable to the juridical reasoning. The modus ponens, typical of the propositional
logic, originally was one of five basic arguments of the stoic logic that did not require
any demonstration, since its validity was evident.

The scheme of the argument was:

If the first, then the second.
The first.
Therefore, the second.

The example that used to be quoted was the following:

If it is day, then it is light.
It is day.
Therefore, it is light.”

The modus ponens extended to logically express the judicial syllogism could be
formulated as follows:

If A were, B shall be.
A has been proved.
Therefore, B shall be applied.

But the most serious difficulty for the judicial application of the norms does not
generally lie in going from the premises to the conclusion, that is to say, in making the
deductive inference that, as it has been pointed out, consists in applying the modus

"Chiamo dunque sillogismo perfetto quello che oltre a quanto ¢ stato assunto non ha bisogno di
null'altro,affinché si rivelli la necessita della deduzione, e chiamo invece imperfetto il sillogismo che
esige 'aggiunta di uno o di parecchi oggetti, i quali sono bensi richiesti necessariamente dai termini posti
alla base, ma non sono stati assunti attraverso le premesse.", Aristotele, Primi Analitici, I, 24b,
Organon,a Cura di Giorgio Colli, Adelphi Edizione S.P.A., Milano, 2003, pp. 92-93.

Aristotle, Prior Analytics, I, 24b, 23-26, The Complete Works of Aristotle. The Revised Oxford
Translation. Edited by Jonathan Barnes, Volume One, Princeton University Press, Princeton, New Jersey,
First Edition 1984, Second Printing, 1985, p. 40.

Aristotle, Prior Analytics, Al, 24b, 20-25, translated with introduction, notes and commentary by Robin
Smith, Hackett Publishing Company, Indianapolis/Cambridge, 1989, p. 2.

Aristoteles, Analiticos Primeros, 1, 24b, en Aristoteles, Tratados de Logica (ORGANON) II, Sobre la
Interprtaciéon, Analiticos Primeros, Analiticos Segundos, Introducciones, Traducciones y Notas por

Miguel Candel Sanmartin, Editorial Gredos, Madrid, 1995, p. 95.

93 Benson Mates, Stoic Logic, University of California Press, Berkeley and Los Angeles, California;

Cambridge University Press, England, London, 1953, p. 67, pp. 69-70.



ponens, which is a very simple logical rule, but in being able to find the relevant texts
and reconstruct the applicable norm (major premise), as well as in proving its
antecedent (minor premise).

The judge reconstructs the norm from the texts, since rarely do the letter of the law
and the complete legal norm which will serve as a major premise coincide, a
circumstance which becomes serious due to the legislative hyperinflation. For the judge
to enter a sentence for homicide, having a person killed another, is just only one of
prerequisites, since others should be borne in mind, such as criminal responsability,
illegality, guilt, etc. Acknowledging the antecedent of the norm as proven will neither
be easy for him, since the subsumption requires that the judge has verified the
performance of certain facts, acts and activities, and that he has qualified them as
included in the antecedent of the norm.”® Once the applicable norm has been obtained
and the performance of certain facts, acts and activities, qualified as included in the
antecedent of the former has been proved, yet expressly assuming everything that is
necessary for the inference, and once such delicate juridical operations have been
completed, the judge will then have the major and the minor premises of the perfect
syllogism which will make it possible for him to apply the norm “automatically”,**’ due
to the simplicity of the logical rule used (modus ponens).

If someone goes from the judicial interpretation and application of the juridical
norms to the legislative task, the deductive system also turns out inadequate, among
other reasons, because it would be obscure for lay people due to its length, since they
could not follow the thread of a thought from a very distant starting point and for its
verbiage, since obvious things would be said upon listing the propositions of each one
of the syllogi