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Criminal prosecutions are inevitably
marked by ambiguities, surprises and
turn-abouts in the evidence. Prosecutors
have al! expericnced such events: A key
eyewitness recants her identification of
the alleged perpetrator. New evidence
calls into question the complaining wit-
ness’s motives, Fingerprint analyses or
DINA test results match a suspect other
than the defendant. A different suspect
confesses. If a prosecutor learns of such
information before or at the trial, the
prosecutor’s ethical duty is clear — the
prosecutor must disclose to the defense.
However, it might surprise a lavperson
to learn that, until recently, outside of
the trial context, a prosecutor, holding
evidence suggesting a defendant may
not be guilty, was not ethically required
to share that evidence.

Traditionally, under American Bar
Assaciation (ABA) Model Rule of Profes-
sional Conduct 3.8(d)? adopted verbatim
in Rhode Island’s ethical rules? a prosecu-
tor who knows of so-called “exculpatory
evidence” — defined as information that
“negates the guilt of the accused or miti-
gates the offense™ — has an ethical duty to
make “timely” disclosure to the defendant
(usually, in advance of trial)? This duty
also extends to the sentencing process?
This ethical standard is not as significant
as it might be, however, since the law im-
poses almost the same duty. Constitutional
due process requires a prosecutor, prior to
trial, to give the defendant evidence that
tends to negate guilt or mitigate the gravity
of the offense® Thus, a prosecutor who
learns of exculpatory evidence before
trial is bath ethically and legally bound
to turn it over to the defense. If the excul-
patory evidence does not simply call the
defendant’s guilt into question but actually
establishes his innocence, the prosecutor
is ethically bound to dismiss the charges’

The prosecutor’s duty to disclose ex-
culpatory evidence before trial is scarcely
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surprising, and indeed, is an essential
aspect of the criminal system, in which
the prosecutor is not merely an adversary,
but also represents a government whose
interest in criminal prosecution is “not
that it shall win a case, but that justice
shall be done”® Fairness alone suggests
Justice is not done by forcing citizens to
defend criminal charges without access

to exonerating evidence held by the pros-
ecutor. The présecutor’s duty with respect
to cvidence helpful to the suspect is par-
ticularty sensitive, because the prosecutor
alone has exclusive control over compul-
sory process during an investigation — the
power to use the police to question and
gather evidence and to cause the issuance
of grand jury subpoenas. This gives the
prosccutor superior access to the evidence
which may often be contradictory or am-
biguous. The prosecutor’s duty to share
with the defense, not simply the evidence
that points to guilt, but also the evidence
that calls guilt into question, is a key test
of our commitment to the rule of aw.
The question remains, however, how far
this commitment extends.

What If exculpatory evidence comes
to light after a criminal conviction sug-
gesting a convicted defendant was not
guilty? Should a prosecutor have a duty
to seek reversal of wrongful convictions?
What about the prosecutor’s obligations
in initiating prosecution? Should a prose-
cutor, in seeking approval for criminal
charges, be required to tell the grand jury
of evidence favorable to the defendant?
What about plea negotiations? Should a
defendant have the right to receive excul-
patory evidence before agreeing to plead
guilty to an offense? Supreme Court deci-
sions have not required prosecutors to dis-
close exculpatory information outside of
the trial process as a legal matter? and,
until recently, the ethics rules were silent
about whether prosecutors should have
higher duties as an ethical matter,
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However, a critical recent develop-
ment has changed the ethical landscape
for prosecutors, at least at the end of the
criminal process, with respect to post-con-
viction evidence. At its meeting in February
2008, the ABA amended Rule 3.8 to im-
pose new ethical duties on a prosecutor
who discovers evidence of a wrongful
conviction!® New Rules 3.8(g) and (h)
create a two-tiered ethical duty: First, if
a prosecutor learns of “new, credible and
material” evidence that creates a “reason-
able likelihood” that a convicted defendant
did not commit the crime, the prosccutor
must inform the court and, if the convic-
tion was in the prosecutor’s jurisdiction,
must both inform the defendant and
investigate further. Second, a prosecutor
has a greater ethical duty if the informa-
tion consists of “clear and convincing”
evidence establishing that a convicted
defendant in the prosecutor’s jurisdiction
did not commit the offense. In this case,
he or she must “scek to remedy the con-
viction?”

The prosecutor’s cthical duty to
remedy wrongful convictions is a natural
extension of the existing rule and is en-
tirely consistent with the prosecutor’s role
as a “minister of justice?! A prosecutor is
more than merely a lawyer with no ethical
obligations but to act as an adversary in
her own open cases. The prosecutor’s
duty to do justice should also reasonably
imply some ethical duty to reverse known
miscarriages of justice. As important, most
often evidence of a wrongful conviction
will come to light in a criminal investiga-
tion, and this evidence is far more likely to
be uncovered by prosecutors than by de-
fense counsel.

While the new ethical duty will un-
doubtedly invoke opposition among some
prosecutors, the rule is an important ad-
dition to Rule 3.8. The amendment is
carefully drafted to limit the duty to
“known” evidence, and sets a significant
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bar for the type of evidence that creates a
duty to disclose. Commentary cmphasizes
that a prosecutor who makes a good faith
judgment that evidence does not trigger
disclosure obligations under the rule is
protected from ethical sanctions!? As im-
portant, the rule provides specific guidance
in the steps a prosecutor must take when
faced with convincing evidence that justice
may have been denied a convicted defen-
dant, A clear answer as to when disclosure
of post-conviction exculpatory evidence is
fand is not) called for should be welcome
to ethical prosecutors,

Given its very recent vintage, neither
Rhode Tsland nor any other state has yet
adopted the amendment, hut the ABA’s
new Rules 3.8(g) and (h) are likely to in-
Nuence the ethical debate both here and
nationwide. While these ncw rules do not
cover the waterfront with respect to the
complex and important problem of a
prosecutor’s duties concerning evidence
that suggests a defendant’s lack of guilt,
they are a positive first step toward one
such modern ethical challenge - the pros-
ecutor’s responsibility to help remedy
wrongful convictions.
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While it may secm a bit early
1o think about the June 11-12, 2009
Rhode Island Bar Association Annual
Meeting, the fact is, seminar plan-
ning is already underway. Since the
Meeting’s success depends on the
content and range of the Meeting’s
Continuing Legal Education {CLE)
serninars, the 2009 Annual Meeting
Planning Committee, chaired by J.
Robert Weisberger, Jr. Esq., is secking
Annual Meeting seminar proposals
from all interested members of the
Rhode Island Bar Association.

Please note, the deadline for
submitting a 2009 Annual Meeting
seminar proposal is NOVEMBER
10, 2008. For more information on
the proposal process and to secure
a 2009 Annual Workshop Proposal
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LDepartmcnt at 401-421-5740.
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