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0 O For a discussion of the limited federal role to date, see John C. Dernbach, U.S. Policy, in Michael B. Gerrard, Global
Climate Change and U.S. Lavil 200700 Much of the information in this article about state and local efforts comes
from other chapters in this book.

0 O See Lawrence H. Goulder, California's Bold New Cliamte Policy, The Economist's Voicé&l September 2007
www.bepress.com/ev.

0 0O The question of whether agreements of this kind are valid is probed in Hannah Chang, Foreign Affairs
Federalism: The Legality of California’s Link With the European Union Emissions Trading Scheme, 37 Env. L. Rep.
10770 20070
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0 O The basic constitutional rules are discussed in more detail in Roger W. Findley and Daniel A. Farber,
Environmental Law in a Nutshell 45-7Q 6th ed. 20040
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0 O Two cases illustrating this rule, both involving solid waste disposal, are City of Philadelphia v. New Jersey, 437 U.S.
6171 1978[ state may not exclude out-of-state waste from disposal within its borders; C & A Carbone, Inc. v.
Town of Clarkstown, 511 U.S. 3831 1994(0 county may not prevent waste generated within its borders from being
shipped to other states[].

0 0O For general discussion of preemption doctrine, see Ted Ruber, Preempting the People: The Judicial Role in
Regulatory Concurrency, 81 Chi-Kent L. Rev. 10291 20060J; Paul S. Weisland, Federal and State Preemption of
Environmental Law: A Critical Analysis, 24 Harv. Env. L. Rev. 2371 20000;Caleb Nelson, Preemption, 86 Va. L. Rev.
225120000 .

0 O The most frequently cited preemption case seems to be Rice v. Santa Fe Elevator Corp., 331 U.S. 2181 19470 .

00 O See Crosby v. National Foreign Trade Council, 530 U.S. 363] 20000 ; American Insurance Ass'n v. Garamendi, 539
U.S. 3961 20030 .

10 See Richard H. Fallon, Jr., The "Conservative" Paths of the Rehnquist Court's Federalism Decisions, 69 U. Chi. L.
Rev. 429, 460-4610 20020 .
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11 Erwin Chemerinsky et al., California, Climate Change, and the Constitution, 37 Env. L. Rep. 10053, 100531 2007(]

12 For an overview of these federalism issues, see Kirsten H. Engel, The Dormant Commerce Clause Threat to
Market-Based Environmental Regulation: The Case of Electricity Deregulation, 26 Ecology L.Q. 243119991 Engel
argues that "barriers to interstate commerce should be considered constitutionally permissible when they result
from state efforts td] 10 retain the benefits of an incentive-based environmental market the state itself has
created] 200 prevent the loss, to other jurisdictions, of the benefits generated where citizens collectively invest in
industries using more environmentally sensitive production processes; of] 30 stem the flow, to other states, of
conventional economic benefits that result when a state forces industries to internalize the environmental costs of
production and waste disposal.” Id. at 250

13 Order Instituting Rulemaking to Implement the Commission's Procurement Incentive Framework and to Examine
the Integration of Greenhouse Gas Emissions Standards into Procurement Policies, Decision 07-01-039] January 25,
20070 available at http://ww.cpuc.ca.gov/PUBLISHED/FINAL_Decision/64072.htm.
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14 See also Peter Carl Norbert [student note], Excuse Me, Sir, But Your Climate's on Fire: California's S.B. 1368 and
the Dormant Commerce Clause, 82 Notre Dame L. Rev. 20671 2007(1] similar analysis of dormant commerce clause
issuest ; Margaret Tortorella, Will the Commerce Clause* Pull the Plug” on Minnesota's Quantification of the
Environmental Externalities of Electricity?, 79 Minn. L. Rev. 15471 1995[T] defending constitutionality of Minnesota
law favoring utility contracts with renewable sources(]
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15 Cal. HSC § 4330185 all
16 Ann E. Carlson, Federalism, Preemption, and Greenhouse Gas Emissions, 37 U.C. Davis L. Rev. 281, 294 20031
17 People of the State of California ex rel. Lockyer v. GM Corp., N.D. Cal. C06-05755 [ filed Sep. 30, 20060 .
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18 California v. General Motors Corp. 1] F. Supp. 2d[1J, WL 27268711 N.D. Cal. 20070 .

19 The Congressional Research Service has concluded that California should qualify for a waiver, particularly in light
of Massachusetts v. EPA. See Report Finds California Has Strong Case to Get Approval of Vehicle Emissions
Rules, 38 Env. ReplJ Sept. 7, 200701

20 Massachusetts v. EPA, 127 S. Ct. 14381 2007[1] holding that the state government had standing to challenge EPA's
refusal to regulate vehicle emissions of CO2 and that EPA's justification for its decision was invalidO
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21 1d.127 S. Ct. at 1461-1462.
22 [ F. Supp. 2d[11J D. Vt. 2007(1J no. 2:05-cv-30201
23 Engine Mfrs. Ass'n v. South Coast Air Quality Management Districti SCAQMDITI 9th Cir. August 20, 200701
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24 This proposal for a rulemaking is now in draft as Agenda ID #69751 Rev. 100 .

25 The funding will establish a joint center called the Energy Biosciences Institute, involving Berkeley as well as the
University of Illinois. See http://www.ebiweb.org/.

26 The Center's activities are described at www.law.berkeley.edu/centers/envirolaw/.

27 For information about the conference and additional documents relating to trading schemes, see
www.law.berkeley.edu/centers/envirolaw/capandtrade/.

12



gooooobooooobooooobooooboooooooooboooooIo.oo

gogbboobboobboobooobooobooobooobooobooobooon
goboboobboobboobboobobooobobooboobooboboooobo

gobodoboboobboobboobboooboboobooobooobooobobooon
gobboobboobboobooobooobooobooobooobboobobooon
gogbboobboobbooboooboooboooboooboooboboooboboooon
gogbboobboobboobooobooobooobboobobooboooboooon
goood

00000000000 0DO00ODO0DbD00DOODO0bObOODOODbccalCcAPO OO 200500
gobboobboobboobboobboobboobboobboobboobobooon
ooo0b0o oboobobooboboboobobobousAbooDooboobobooobo
gogbboobboobboobooobooobooobooobooobooobobooon
201400001900 00000000000000000000O0OOOOC?

good
goboooboobboobboobbooobboobboobboobooobooon
gogbboobboobbooboboooboooboooboooboooboooboooon
gogbboobboobobooobooobooobooboboobobuoooboobboobo
gogbbooboooboooboooboobboobboon

gobodooboobboobboobboobobooobooobooobooobooon
gogbboobboobboobooobooobooobooooboboobboobobooon
gogbboobboobboobooobboobboobboobbooboooboooon
gogooogoooo

gobooboboobboobboobbooobooobooobooobooboboon

28 For a description of the city's programs, see
http://www.sfenvironment.org/our_programs/topics.html?ssi=6&ti=13.
29 For more information, see http://sustainability.berkeley.edu/calcap/index.html.
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