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|. INTRODUCTION

Much has changed with regard to air pollution control since 1970 when
CongressrevisedtheClean Air Acttoassume aformthat, in very broadterms,
it retainstoday. From alegal point of view, while states' still retained at that
time wide-ranging discretion to design the regulatory controls necessary to
attainthe air quality goalsof the Act, that discretion was significantly limited
when Congress revisited the Act in 1977. State discretion diminished to an
evengreater extent, particularly withregard to theair pollutantsozone, carbon
monoxide, and particulate matter, when President George H.W. Bush signed
the Clean Air Act Amendments of 1990.

The scientific and technical changes since 1970 have been equally
dramatic. Air pollution is no longer viewed as a“local problem,” one that
threatens only the populaion located near the sources that produce the
emissions. Rather, some of the most dangerous pollutants, ozone and fine
parti culate matter, formin the aimosphere downwind fromthe sources of their
precursor pollutants and travel hundreds of miles (or more) to adversely
impact peopl€ s health as well as various aspects of the natural environment
including water and forest resources. Moreover, atmosphericmoddsand air
quality monitors to identify these pollutants in theambient air and tracetheir
path from source to receptor have attained a sophistication and general, if not
universal, acceptance that was unattainable thirty-six years ago. While the
1977 and 1990 amendmentsto theClean Air Act reflected these technical and
scientificadvancesto someextent, the U.S. Environmental Protection Agency,
which administers the statute, has been challenged over the last decade to
conformaregulatory regimeoriginally intended for dealingwith localized air
pollution problemsto thedemands posed by thelong-distance, and often trans-
jurisdictional, nature of air pollution asit exists today.

One isaue that has, however, been consistently presented since 1970is
the “problem” of potential over-control of emission sources. By “over-
control,” | mean the degreetowhich emissionreductionsrequired of both new
and existing sources by a state’s plan to attain the National Ambient Air
Quality Standards (NAAQS) will result in more control of those sourcesthan
necessary to reduce air pollution levels to those specified by the NAAQS.

1. Political subdivisonsof states, including counties, may have asgnificant roleinimplementing
theCAA. Forinstance, the Allegheny County Health Department isresponsible for design and enforcement
of emission reduction measures within Allegheny County, Pennsylvania.
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Whether that resultisa” problem” depends significantly on one’spoint
of view. For example, a company required to reduce its emissions by 2000
tons a year when a 1000 reduction would be sufficient to attain the NAAQS
would likely contend that the increased costs of control (which rise almost
geometrically after a significant amount of emissions are captured or
otherwise removed from the production process) serve no purposg; that the
benefitsof emission control inits caseare not justified by the economic costs
of that control.? On the other hand, an environmentalist might argue that there
is no right to pollute a public resource (the outdoor air we all breathe) and,
therefore, a source should eliminate its emissions to the greatest amount
technologicdly feasible. In any event, since the NAAQS are based on
evolving science, further research may identify adverse affects below the
levelsof the NAAQS.* Moreover, giventhe migration of air pollutants, while
control of loca sources may not be necessary for improvement in local air
guality, there is always an area downwind that will benefit from upwind
controls. Accordingly, to thisenvironmentalist, it isnot meaningful totalkin
terms of “over-control” of sources of pollution.

Without dismissingtheenvironmentalist’ sarguments, which havemuch
to recommend them, this Article adopts for the purpose of argument the first
point of view. Thisview isgenerally voiced by local industry, feelingthe bite
of control measures, andstateor local governmental officials, concerned about
the prospectsfor diminished economic growth. Even if economic arguments
are afforded too much weight in public policy debates while environmental
(and public health) costs and benefits are undervalued, in the practical world
in which we al live there is some merit to the position that at least some
ground has to be conceded to the other side if environmentalists’ arguments
are to have a significant impact in shaping the regul atory system.

The issue of over-control as it relaes to attainment of the NAAQS has
many aspects. The one of immediate concern involves the drawing of those
geographical linesthat comprisethe boundaries of areaswithin which certain
important regulatory controls must, as amatter of Clean Air Act mandate, be
implemented. At least since 1977, those legal boundaries have provoked
controversy at the local, state, and interstate levels, and, not surprisingly,
litigationinthefederal courts. What pollution control obligationsfollow from
the drawing of the relevant boundaries? More importantly, what

2. See eg., Bruce A. Ackerman & Richard B. Stewart, Reforming Environmental Law: The
Democratic Case for Market Incentives, 13 CoLum. J. ENvTL. L. 171 (1988).
3. Seeinfranote4.
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considerationsmay or must be taken into account in thedrawing asthey relate
to potential over-control of local emission sources? Does the EPA have
mechanisms aside from boundary demarcation to pinpoint control
respong bilitiesand, in the process, minimize the potential for over-control?

In dealing with these issues, this Article will focus on fine particul ate
matter (called PM, ;) for avariety of reasons: the significance of its harmful
health and welfare effects; the magnitude of the effort that has been and will
be devoted by the EPA and the states with regard to its control ; the degree to
which southwestern Pennsylvania has suffered and continues to suffer from
this pollutant whose emissions have both a local and trans-jurisdictional
component; and the fact that boundary drawing by EPA and the
Commonwealth hasresultedinan unusual configuration of PM, . control areas
inand near Allegheny County. Inshort, afocuson southwestern Pennsylvania
and its PM,, ; pollution offers aunique opportunity for insight into the process
of boundary drawing, the limitations of that process as a means for dealing
with over-control of emission sources, and the currently available
mechanisms, if any, to overcome those limitations.

Il. REGULATORY REQUIREMENTS FOR NONATTAINMENT AREAS

Whileafull explication of the Clean Air Act (CAA) resembles a“white
out” in terms of the dizzying detail that engulfs the reader, for current
purposesthe principal € ementsof the regulatory scheme can berather simply
set forth.

The foundation of the regulatory program established by the CAA has
been, from the beginning, the attainment and maintenance of the National
Ambient Air Quality Standards (NAAQS). Thoseestablishthestatutory “ goal
line” in terms of specific numerical concentrations in the ambient (outdoor)
air of pollutants below which concentrations science has not allegedly*
identified adverse health and we fareeffects. For NAAQS purposes, the EPA
moved from regulating “total suspended particulate matter” (TSP) in the
1970s and 1980s, to particulate matter with aerodynamic diameter of ten
micrometers or less (PM,,) into the mid-1990s, and, finaly, in 1997, to
particulate matter with aerodynamic diameter of 2.5 micrometers or less
(PM,.). Thisfocus on increasingly smaller particles was based on the fact

4.  What the CAA requiresin section 109, 42 U.S.C. § 7409 (2005), and what happensin practice
aredifferent. Itisan open secret that NAAQSIevels are controlled by nonscientific factors; wherescience
isnot clear (asit rarely ison these matters), politics comesinto play.



2006] BOUNDARY DRAWING UNDER THE CLEAN AIR ACT 65

that the major adverse health effects are generally linked to particles small
enough to be inhaled deep into the lungs. Currently, there is a short term
(twenty-four hour) standard of sixty-five micrograms per cubic meter (ug/m?°)
and along term (annual) standard of fifteen ug/n? for PM, ..

Among the features of the CAA that make it distinctive in the field of
federal environmental law are the deadlines (so-called attainment dates) for
achieving the level of air quality specified by the NAAQS.® Not only are
these deadlines very specific (e.g., December 31, 2010), but seriouslegal and
economic sanctionsmay attend missingthemif thefailureisduetoinadequate
implementation efforts(e.g., increased restrictionson new sourcegrowth and
cut-offs of federal highway funds to a state).’

Moreover, crucial aspectsof theregulatory structurecreated by the CAA
derive from Congress' s insistence on deadlines for ataining the CAA’s air
guality goals. Whereair quality monitoring or modeling hasidentifiedan area
of a state as having air quality worse than a NAAQS (known as a
nonattainment area), sources of the nonattainment pollutant that are located
in that areawill have to install what is called “reasonably available control
technology” (RACT) or otherwise implement “reasonably available control
measures” (RACM).2 The emission controlsthus imposed on stationary and
other sources of the nonattainment pollutant must be implemented no later
than such dates as will insure annua reductions in emissions (called
“reasonable further progress,”® or the RFP curve) to the point that NAAQS
attainment is achieved by the established deadline.'® Asageneral matter, the
period over which thereductions must occur variesfromfiveto ten yearsfrom
the date an area has been identified as nonattainment, with more time
permitted for areas that are more severely polluted.*

See 40 C.F.R. §50.7 (2005).
42 U.S.C. § 7502(a)(2) (2005).
Id. § 7509(a)(4), (b).

8. 1d.§7502(c)(1). TheRACT requirement has in some cases been imposed to require a certain
level of emission control regardless of the impact of a source on air quality (for example, in the case of
ozone with regard to certain source categories covered by EPA’s control technique guidelines). See, e.g.,
42U.S.C. § 7511(a), (b)(2) (2005). Ontheother hand, EPA hasalso viewed RACT/RACM assynonymous
with the level of control necessary to attain the NAAQS, which in some cases may require little or no
control on a particular source. For ageneral discussion of the varying approach to RACT definition, see
Proposed Rule to Implement the Fine Particle National Ambient Air Quality Standards, 70 Fed. Reg.
65,984, 66,016, 66,019 (Nov. 1, 2005) (to be codified at 40 C.F.R. pts. 51-52). See, e.g., Sierra Club. v.
EPA, 294 F.3d 155, 162 (D.C. Cir. 2002) (upholding the EPA interpretation of RACM).

9. 42U.S.C.§7501(1) (2005).

10. 1d. § 7502(c)(2).

11. Id. § 7502(a)(2)(A). Asapracticd matter, sinceit isthe average of air quality readings over

No o
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Earlyinitsadministrationof the CAA, the EPA encounteredthe problem
of reconciling new source growth inanonattainment areawith the RFP curve,
which is based on reductions of emissions from existing sources. Emissions
growth in an area could wipe out the progress in emission reduction achieved
from existing sources and thereby prevent attainment of the NAAQS by the
specified deadline. EPA’s solution was ingenious in many ways, though it
created one of the most complicated regulatory permit programsfound in any
environmental statute, one that provoked controversy and resistance fromthe
beginning and remains a fertile ground for dispute at the administrative and
judicial levels. In brief, anew major'? stationary source of the pollutant for
which an areais nonattainment can begin to operate only if: 1) itsemissions
of that pollutant are no greater than the “lowest achievable emission rate”
(LAER);*® and 2) those emissions are at least “ offset” by matching reductions
inemissionsof the same pollutant from existing sources.™* It wasthis* offset”
requirement that was designed to maintain theintegrity of the RFP curve and
thereby protect attainment of the relevant NAAQS on time. These same
requirements apply to existing major sources in the area where they are
“modified,” thatis, undergo aphysical or operational change that increases by
asignificant amount the nonattainment pollutant of concern.'®

In short, if the outdoor ar in an areais not as good as one or more of the
NAAQS, existing sources in the area will likely have to install expensive
technology or institute expensive process changes to reduce their emissions
of the nonattainment pollutant over arelatively short period of time. New and
modified mgjor stationary sources of the nonattainment pollutant can be built
only at the price of installing what will probably be even more expensive
technology and al so purchasing, or otherwise obtaining from existing sources
inthe area, emission reductionsthat arenot required by applicablelaw. A tall
order indeed!

To fill out the picture, what happens if an area already meets the
NAAQS? Existing sourcesare off the hook asageneral matter; they can keep
pumping out their emissions at historic levels. If those sources want to

several years prior to the attai nment date that determines if attainment has occurred, a state has less than
the full five (or ten) yearsto implement required contrals.

12. Thedefinitionof “major” includes, at aminimum, stetionary sourceshavingthe potential to emit
one hundred tons per year. 1d. § 7602(j).

13. 1d. 88 7501(3), 7503(a)(2).

14. 42 U.S.C.87503(a)(1), (c) (2005). Inmany cases more than a oneto one offset ratio applies,
particularly in seriously polluted areas. See, e.g., id. § 7511a(d) (1.3 to one offset ratio in severe ozone
nonattainment areas).

15. 1d. 88 7501(4), 7502(c)(5).
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increase their emissions and satisfy various annua emission tonnage
thresholds'® or, on the other hand, new largestationary sources'” want tobegin
operationin the area, they are, like mgjor stationary sources in nonattainment
areas, subject to technology and other requirements.”® But the purpose of the
requirements is different from nonattainment areas, it is to minimize the
amount of deterioration of the good quality air in the areaand downwind in
specially protected federal lands (like large nationd parks) and, in all events,
maintain compliancewiththeNAAQS. However, the controls mandated tend
to be less demanding (and thus less expensive) than the LAER and offset
requirements, hence the benefits of being a so-called PSD (Prevention of
Significant Deterioration) area.

1. PM,s POLLUTION AND SOUTHWESTERN PENNSYLVANIA

Common constituentsof PM, ., whichencompassesboth solid and liquid
particles, include sulf ates, ni trates, ammonium, and organi c compounds, some
of which may be omitted directly into the ambient air and others of which may
form in the atmosphere as aresult of various chemical transformations. The
gaseous precursors of sulfates and nitrates include sulfur dioxide (SO,) and
the oxides of nitrogen (NO,) which may be emitted by sources far upwind of
the areawhere they have their primary adverseimpact.*®

The localized and downwind hedth effects of PM,, may be severe
indeed:  premature mortality; and aggravation of respiratory and
cardiovascular disease (including asthma, heart attacks, and cardiac
arrhythmia), to name afew. Particularly sensitive to this pollutant are older
adults, people with heart and lung diseases, and children.

In determining whether Allegheny and nearby counties met the PM,
NAAQS, the EPA and the Commonweal threlied on monitored air quality data
for 2001-2003 obtained at variouslocations. The so-called “design values’

16. 1d. 8 7479(1) (a potential to emit of one hundred tons per year or 250 tons per year depending
on the type of source).

17. 1d.

18. 1d.8§7475. Brieflystated, such sourcesmust i nstall “best available control technology” (BACT)
and, if emissions at that level will interfere with the “increments of permissible deterioration” in the area
of the source’ slocation or other areas, have adverseimpactson “air quality related values’ (e.g. visibility)
within Class| (specidly protected) areas, or interferewith the attainment or maintenance of theNAAQS,
the emissions must be further reduced to avoid those impacts.

19. Proposed Ruleto Implement the Fine ParticleNationd Ambient Air Quality Standards, 70 Fed.
Reg. 65,984, 65,992-98 (Nov. 1, 2005) (to be codified at 40 C.F.R. pts. 51-52).

20. |Id. at 65,988.
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ranged from a low of 13.1 ug/m® (South Fayette) to a high of 21.2 ug/m®
(Liberty Borough),?* with reference to the annual standard of 15 ug/m.® The
21.2 ug/m? design valuefor PM,, ; wasthe highest of any areain the Northeast.

IV. SecTioN 107 oF THE CLEAN AIR AcT AND EPA BouNDARY GUIDANCE
A. Boundary Guidance Provided by the Clean Air Act

Section 107(a) of the CAA provides:

Each State shall have the primary responsibility for assuring air quality within theentire
geographic area comprising such State by submitting an implementation plan for such
Statewhich will specify the manner in which national primary and secondary ambient air
quality standardswill beachieved and maintained within each air quality control region
in such State.?

This provision reflects the original understanding of the drafters of the
CAA that air pollution implicated predominantly local sources of emissons,
that isto say, violaions of the NAAQS were usually attributable to emission
sources located reasonably close to the monitors recording those violations.
For instance, in the dayswhen seel was“King,” the hilly natureof Allegheny
County, which could capture, channel, and hold harmful emissions,
particularly during times of air inversions, was a major factor in drawing the
boundaries for applicable emission control requirements to encompass areas
no more than thirty or so miles from the center of Pittsburgh. Even then, of
course, there remained smal “islands’” within the air quality control region
encompassing Allegheny County that avoided high particulate readings
because of the isolating effects of topography, prevailing wind direction, and
the absence of nearby emission sources.

In 1977, frustrated with the slow pace of control efforts, particularly as
they involved pollutants related to fossil-fuel burning (including ozone),
Congress introduced a new concept—the nonattainment area, whose
boundaries could extend beyond or be drawn within existing air quality
control regions. Specifically, Congressdirected in section 107(d) of the CAA
that, with regard to each state, EPA separately designate (for each NAAQS)
the“area(s)” inthestate: 1) where the monitored or mode ed air quality does

21. Letter from Kathleen A. McGinty, Secretary, PA Dep't of Envtl. Prot., to Donald S. Welsh,
Regional Administrator, EPA app. |, figs. 3-4 (Aug. 30, 2004) [hereinafter August McGinty Letter], at
http://www.dep.state.pa.us/dep/deputate/ai rwaste/ag/attai n/recommendations.htm.

22. 42 U.S.C. §7407(a) (2000) (emphasis added).
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not meet the required NAAQS level (“nonattainment areas’); 2) where data
indicate that the NAAQS have been attained (“attainment areas’); and 3)
whereinformation isnot availableto determine whether or not the NAAQS
has been attained®® (“unclassifiable areas’ which, however, are treated as
attainment areas for regulatory purposes).** With regard to anonattainment
area, our principal focus of concern, section 107(d) directsthat itsboundaries
encompass “ nearby areas’ contributing to NAAQS violations.?

These nonattainment designations serve at least two important functions.
First of all, the designation advises the public at large that the air it is
breathing is unhealthy.”* Formal notification of that type can be used by
particularly vulnerable groups living in the area, e.g., persons suffering from
asthma, as a basis on which to take protective measures, e.g., carrying a
bronchodilator when outdoors. 1naddition, the designation, as a warning of
possible adverse health effects, may stimulatelocal political action necessary
to support vigorous efforts at pollution reduction.?’

The second function of the nonattainment designation extends, however,
beyond adviceto compulsion. Thelegal effect of the designationisto require
withinthe area RACT/RACM for existing sources of the pollutant for which
the NAAQS is not attained and LAER with offsets for major new and
modified sources of thenonattainment pollutant.”® Thepractical consequence
of thisisclear and dramatic—aplant, new or existing, located in an attainment
area and close to the border of a nonattainment area escapes the expenses of
technology controls and offset requirementsapplicable, literally, next door.?

23.  Section 7407(d)(1)(A).

24. 1d.§7471.

25.  Section 7407(d)(1)(A)(i) (“nonattainment, any area that does not meet (or that contributes to
ambient air quality in a nearby area that does not meet) the national primary or secondary ambient air
quality standard for that pollutant™).

26. FeD. ADVISORY COMM. ACT SUBCOMM. FOR OZONE, PARTICULATE MATTER & REG'L HAZE
IMPLEMENTATION PROGRAMS, EPA, FINAL REPORT ON SUBCOMMITTEE Discussions 3-4 (1998)
[hereinafter 1998 FACA RepPoRrT], available at http://www.epa.gov/ttn/faca/sudirs/finalfac.pdf.

27. Asapractical matter, the designationsare not nearly as meaningful, on a day-to-day basis, as
other informationthat iswidely available. See, e.g., AIRNOW, available at http://airnow.gov/ (last visited
Apr. 19, 2006).

28. 42 U.S.C. § 7502(c) (2000). Seetext supra notes12-15.

29. Aswewill seg there are ways for the EPA to wipe out such artificial boundaries and impose
necessary controls. Nevertheless, al of these aternatives, while they expand the boundaries for control,
do not eliminate the need to draw boundaries somewhere. As Figure 7 illustrates, for example, sources
located or to belocated in Butler County withina stone s throw of the border with Armstrong County will
be subject to RACT/RACM or LAER/offsets, while sources just over the border in Armstrong County will
be subject to thelessdemanding PSD program (Best Available Control Technology, BACT, and air quality
impact analysis).
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Obviously, the drawing of the boundaries of nonattainment areasis of major
economic and palitical concern since states and local governments view that
designation asan incentivefor local industriesto moveout and adisincentive
for othersto movein.

Section 107(d) offers some guidance on how nonattainment boundaries
should be drawn. For serioudy polluted carbon monoxide and ozone areas,
the presumptive boundaries for nonattanment areas include entire
metropolitan statistical areas(M SAS) and consolidated metropolitan statistical
areas (CM SAs) which contain identified NAAQS violations.*® Where astate
can demonstrate that sources in a portion of that broadened area do not
“contribute significantly” to NAAQS violations, the EPA can exclude from
the designated nonattainment area the portion of the MSA or CMSA
encompassi ng those sources.* 1n making the determinationsto cut up MSAs
and CM SAs into attainment and nonattainment areas, section 107(d) directs
the EPA to consider, among other factors, “population dendty, traffic
congestion, commercial devel opment, industrial development, meteorological
conditions, and pollution transport.” *

While section 107(c) authorizes the EPA to designate an interstate air
quality control region to include portions of more than one state,® thereisno
express EPA authority to designate an interstate “ nonattainment area” as a
singleentity. Sowhat happens, for example, if the nonattainment status of an
areais duein part to a source upwind but located in another state? Will the
upwind source escape the RACT, LAER, and offset requirements? Not
necessarily.

If the upwind emission-generating activity islocated “nearby” (atermnot
defined in the CAA) an areawhere NAAQS violations have been identified,
the statutory definition of nonattainment area, which includes areas “nearby”
that are sources of nonattainment,* requires the EPA to designate the portion
of the state containing the upwind emission source as nonattainment. That is
true even if there isno NAAQS exceedance at the source’slocation as long
asthat upwind source contributesin any degreeto the nonattainment status of
the area located in the other state; a “significant” contributionis not legally
required.®

30. 42 U.S.C. § 7407(d)(4)(A)(iv) (2000).

31. Section 7407(d)(4)(A)(v).

32. Id.

33.  Section 7407(c).

34.  Section 7407 (d)(1)(A)(i).

35. Compare with 42 U.S.C. § 7410(a)(2)(D)(i)(l) (2000) (requiring States to abate their
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Secondly, though section 107(d) does not expressly say so, the
presumptive nonattainment boundaries of aM SA and CM SA with regard to
ozone and carbon monoxide include any areas within those boundaries,
whether or not they are within the same state. An example would be the
Philadelphia (Pa)-Camden (NJ)-Wilmington (Del) MSA.

B. Boundary Guidance Provided by the EPA

Aswith all other aspects of the CAA, the EPA has elaborated on section
107 through the issuance of guidance documents. On April 1, 2003, itdid so
with regard to drawing boundariesfor PM, ; nonattainment areas which EPA
planned to designate (and did designate) in December 2004, based on air
quality monitoring data from the 2001-2003 calendar years.*® That guidance
reflected an approach similar to that used for EPA’s section 107(d)
designations for the eight hour ozone standard.*’

Consistent with the section 107(d) definition of nonattainment area, the
EPA noted in its PM, . guidance:

Thus, a key factor in setting boundaries . . . is determining the geographic extent of
nearby source areas contributing to the nonattainment problem. For each monitor or
group of monitors that exceed a standard, nonattainment boundaries must be set that
include a sufficiently large area to include both the area judged to violate the standard
and the source areas that contribute to these violations.®

Evidence indicated that violations of the PM,, standard could be
attributable to both local sources and long-range transport of the pollutant or
its precursors.®* At the same time, with regard to urban areas, the Agency
“found an association of higher PM, ; concentrations with greater levels of
urban activity,” attributableto, for instance, motor vehicl e use, home heating,
andindustrial activities.*® Therefore, the EPA adopted the approach mandated

“significant” contributions to nonattainment in other States), discussed intext infra notes 84-86. But see
note 51 infra.

36. See Memorandum from Jeffrey R. Holmstead, Assigant Administrator, EPA, to Regional
Administrators, EPA (Apr. 1, 2003), at http://www.epa.gov/pmdesignations/documents/
pm25_desig_guidance_final.pdf.

37. See Memorandum from John S. Seitz, Director, Office of Air Quality Planning & Standards,
EPA, to Regional Air Directors, EPA (Mar. 28, 2000), at http://www.epa.gov/ozonedesignations/
documents/032800_boundaryguidance.pdf.

38. Memorandum from Jeffrey R. Holmstead, supra note 36, at attachment 2 & 4.

39. Id.

40. Id. at attachment 2 at 5.
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by the CAA only in the case of ozone and carbon monoxide' and determined
that presumptive PM,, ; boundaries for urban areas with monitored NAAQS
violations would extend to the limits of the entire MSA, or, in metropolitan
areas consisting of multiple M SAs, to the entire CMSA.** Thiswould insure,
according to the EPA, that all potential sources of the nonattainment
monitored within the area would be included.*®

EPA also indicated that, in some cases, even these urban boundaries
might be expanded further to include “nearby” sources contributing to the
urban nonattainment.** On the other hand, since PM,,; nonattainment could
arise solely from certain local sources, nonattainment boundaries in urban
areas might, in some cases, be moretightly drawn. It noted, for example, that
“violations can be caused by the emissions from a single major source or set
of sources, in some cases exacerbated by severely restricted aimospheric
dispersion (such as a narrow mountain valley).”*

With regard to “rural areas” those recording a NAAQS violation and
adjacent to an urban area itself monitoring a NAAQS exceedance would
generally be combined with the next door urban area*® Outside these rural
areas, the EPA adopted the presumptionthat, if amonitor located in a county
showed a PM,, exceedance, the entire county was presumptively
nonattainment.*” Asin the case of urban areas, the EPA indicated that those
boundaries could be expanded to include other contributing areas or,
aternatively, only part of a county might be designated nonattainment
depending on thelocation of the source or sources of theair quality problem.*®
However, if a stae wanted to divide a county into attainment and

41. Seetextsupra note 30.

42. Memorandum from Jeffrey R. Holmstead, supra note 36, at attachment 2 at 5. The Office of
Management and Budget later revised urban area definitions on June 6, 2003 to establish core-based
statistical areas (CBSAS) (comprised of metropolitan and micropolitan areas) and combined statistical areas
(CSAs) (comprised of two or more core-based statistical areas). While EPA did not revise its urban
boundary presumptions to adopt these revisons, it directed the statesto taketheserevisions into account
indrawing boundarylines. See Memorandum from LydiaN. Wegman, Director, Air Quality Strategiesand
Standards Division, to Regional Air Division Directors (Feb. 13, 2004), at
http://www.epa.gov/pmdesignations/document /PM 25desi gs-2003defsv2.pdf.

43. Memorandum from Jeffrey R. Holmstead, supra note 36, at attachment 2 a 5.

44. 1d. at attachment 2 at 4, 6-7.

45. |d. at attachment 2 at 6. While the description in the text might, on first glance, bringto mind
the Clairton Coke Works of US Seel, as we will seg text infra notes 126-33, in that instance PM,
boundaries were not drawn to dividean urban areainto attainment and nonattainment portions but, rather,
into two separate nonattainment areas, one surrounded by another.

46. Memorandum from Jeffrey R. Holmstead, supra note 36, at attachment 2 & 8.

47. 1d.

48. Id.
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nonattainment portions, it would have to demonstrate (“provide convincing
evidence”) that the monitor showing an exceedance was not representative of
theentirecounty, that sourcesin the proposed-to-be-excluded portionwere not
contributing to the monitored exceedance, and that the air in that portion met
the NAAQS*® That showing was similar to the one required to limit
nonattainment boundaries within an urban area.*

EPA listed the factors it would consider in departing from the
presumptive urban and rural boundaries, either in the direction of greater or
lesser inclusiveness. Those factors were:

I  Emissionsin areas potentially included versus excluded from the
nonattainment area
Air quality in potentially included versus excluded areas
Popul ation density and degree of urbanization, including commercial
development in included versus excluded areas
Traffic and commuting patterns
Expected growth (including the extent, pattern and rate of growth)
Meteorology (weather/transport patterns)

Geography/topography (mountain ranges or other air basin
boundaries)

Jurisdictional boundaries (e.g. counties, air districts, Reservations,
etc.)

I Level of control of emission sources™

With regard to monitored nonattainment in a metropolitan area
encompassing more than one state, the EPA adopted a “strong presumption”
that the entire MSA or CMSA would be designated as one nonattainment
area.® Thiswas clearly dictated by the assumption underlying its approach
to drawing urban boundaries generally, that isto say, the likely contribution

49. Id.

50. Id. at attachment 2 at 7.

51. Id. Section 107(d) could beread literally to require theinclusion of a sourcein anonattainment
area if any portion of its emissons, together with the emissions from other sources, increased the
concentration of the pollutant of concern above the NAAQS leve. But such an interpretation would read
equitable considerations entirdy out of section 107(d). For example, assume the emissions of one very
well-controlled sourcein stateA, along with the emissions from an entirely uncontrolled source in state B,
create a violation of the NAAQS in state B, but state A’s source contributes only five percent of the
emissonsof concern in state B and had state B imposed even amoderate level of control on its source, the
NAAQSwouldbeattained without any additional control being required of state A. Inthese circumstances
there is a strong argument from an equitable point of view that state A’s source should not be deemed to
be a contributor to the nonattainment in state B. It isthis type of situation which is accounted for by the
ninth factor in EPA’slist and may arise in both interstate and intrastate contexts

52. |d. at attachment 2 at 8.
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of many sources throughout the urban area to a monitored NAAQS
exceedance. Unlikethe case of ozone and carbon monoxide, wherethe CAA
itself created the urban area presumptive boundaries, there is no similar
provisionin section 107 with regard to particulate matter. However, the EPA
could rely on the fact that section 107(d)’s mandate to include “nearby”
contributing sources authorizes it to designate an area outside one state as
nonattainment if it contributes to nonattainment in another state.

Given the fact, however, that atmospheric transport of PM,. and its
precursorsto cause violations of the NAAQS routinely occurs not just within
the boundaries of MSAs and CMSAs, but over hundreds of miles, how far
does section 107(d)’s mandate to include “nearby” contributing sourcesin
nonattainment designations extend? The EPA’s PM, . guidance does not
address that question, but its ozone boundary guidance does and rejects an
expansive definition of section 107(d) as including long-range transport,
which, EPA found could be, and was being, dealt with through other statutory
mechanisms™® which are discussed below.

While the EPA does not offer an explanation for this interpretation, the
difficultieswithreading section 107(d)’ sreferenceto “ nearby” too broadly are
readily apparent. If, for example, a significant source of Pittsburgh’s PM,, .
nonattainment were located, for example, in Columbus, Ohio, an expansive
interpretation of the statutory language could mean that the entire
geographical area from Columbus to Pittsburgh would be designated
nonattainment and subject to RACT, LAER, and offset requirements. That
might level the economic playing field, avoiding the competitive economic
disadvantages that flow from a nonattainment area limited to the area of
Pennsylvaniaaround Pittsburgh. But that result would follow, arguably, at a
significant economic cost™* that might not be justified to the extent that many
existing and new sources of PM, . and itsprecursorswould haveto limit their
emissions while not contributing much, if at dl, to nonattainment in the
Pittsburgh area.>> The obvious way to avoid that consequence of a broad

53.  Memorandum from John S. Seitz, supra note 37, at attachment at 6.

54. Toestablishexactly what those costswould be, however, would be amajor undertaking. Tothe
extent that RACT/RACM s determined, in part, by the amount of emission reduction deemed necessary
toattainthe NAAQS, itscal culation may vary depending on the circumaancesof individual sources. Since
itisimpossible to know a priori how many new major stationary sources might be built in an area or how
many major stationary sourceswill be modified, the costs of their contrad (including thepurchase of offsets)
issimilarly speculative. Moreover, the costs would have to include to some degree the economic |osses
attributable to the failure of stationary sources to locate in the area based on the nonattainment
determination.

55. Evenif it could be established that RACT reductions from existing sources in this broadened
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nonattainment designation would be to cut up the area into islands of
nonattainment and attainment depending on detailed showings by Ohio and
Pennsylvania with regard to the likely contribution of existing sources to
nonattainment in Pittsburgh.®® Putting that type of burden either on the states
or EPA would, a a minimum, impose significant resource costs and create
huge delaysfor NAAQS implementation. And, in any event, given the limits
of air quality modeling, it would be unlikely that the islands of
“nonattainment” would be so small as to include only the “footprint” of
existing sources rather than a much broader area, such as a county or
collection of contiguous counties. In that event, the problem of over-control
would gill be present.

C. Nonattainment Boundary Drawing and the Problem of Over-Control:
A Summary

Since designation of an area as nonattainment has the legal effect of
imposing on the entire area RACT, LAER, and offset requirements, thereis
the possibility, or certainty in many cases, that some sources will be subject
to controls that are not necessary for the attainment and maintenance of the
NAAQS withinthe area or in other areas.®

area would reduceair quality concentrations of the pollutant of concern in the downwind nonattainment
areaand that emission offsetsfrom new and modified maj or sourcesin thisbroadened areawould maintain
the RFP curve downwind, the LAER reguirement by itself would not contributeto attainment downwind.
This is because, where it applies, compliance with LAER is a requirement that is not itself geared to
NAAQS attainment. Rather it isa“price” that must be paid by new or modified sourceslocating in a
covered areawhere, because of its nonattainment designation, theair is assumed to be unhealthy, although
in the caxe posad in the text, theair quality in the vidnity of the new or modified source may meet the
NAAQS LAER aso functionsto prevent a large new or modified source from consuming all the available
offsetsand thus freezi ng out the building of other new or modified sources. In short, in the case described
in the text, the costs imposed by the LAER requirement are the most obvious, and perhaps the most
significant, of theover-control costsimplicated in drawing nonattai nment area boundaries on aregion-wide
basis.

56. It should be noted that the PSD program for attainment areas requires new and modified major
sources to make these types of demondrations, for example, that the new emissions do not interferewith
theNAAQS attainment anywhere. But thatisdoneon acase-by-casebass. Moreover, no onewould clam
that PSD andyssis cheap; some would clam it is ineffective to protect downwind areas because of the
limits of accurate modeling analysis.

57. ltiscrucial to reiterateat thispoint that, evenif an areaisdesignated attainment, under the PSD
programincreased emissionsfrom new and modified major sourceslocated in that areamust be controlled
in such away asto prevent interference with the attainment and maintenance of theNAAQSin any area.
However, the PSD program is not, as a general matter, as demanding as the nonattainment requirements
in terms of required controls and offsets. See text supra notes 16-18.
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Theoretically, of course, it might be possible in some instancesto limit
anonattainment areato thelocation of the monitored violation of the NAAQS
and a close-by source or sources identified as the sole contributors to that
violation. Inthat case, the problem of over-control vanishesfor all intentsand
purposes. However, given the naure of PM and other pollution, such
scenarios are comparatively rare. More likely is the case that the monitored
violationisattributableto many large and small sources scattered over amuch
broader area—thisisthe scenario the EPA accepts asthenormal situation for
at least ozone and PM,, .. In conjunction with section 107(d)’s direction to
include “nearby” sources contributing to nonattainment (though the NAAQS
may not exceed the standard at their |ocation), this normal scenario underlies
EPA’s presumption in favor of MSA and CMSA boundaries for urban
nonattainment areas and in favor of entire counties for rural nonattai nment
areas.®® To overcome those presumptions and define nonattainment
boundariesmore narrowly requiresnot only sizable resourcesin termsof time,
money, and personnel, but al so demands the devel opment or identification of
mode sor other methodol ogiesthat offer morethan just possible explanations
but convincing ones (EPA refersto “ convincing evidence”). Thisisno short
order and, regardless of relatively isolated instances here and there, it would
be unreasonable to expect that boundaries of nonattainment areas will be
drawn as narrowly as possble and, thereby, avoid significant over-control.
Ontheother hand, theEPA’ snarrow interpretation of “ nearby” avoidstherisk
of the substantial over-control that would be caused by drawing the
boundariesof nonattainment based onlong-rangetransport to include not only
the areas of monitored violations, but also the areas where the sources of the
pollutants or their precursors originate. At the same time, the EPA accepts
that thereis often along-range component to nonattainmentin urban and rural
areas, but it has proceeded to dea with that through statutory mechanisms
outside section 107. Aswe will see, those approaches have the potential of
limiting, though not eliminating, the problem of over-control with regard to
pollutants like PM,.. They do so by identifying upwind source areas
respons bleto asubstantial degreefor downwind pollution and placing & | east
part of the burden of reduction on them, thereby relieving some, though

58. With regard to nearby sources outside of MSAs and CMSAs or counties, but possibly
contributing to nonattainment within the MSA, CMSA or county, the EPA guidance does not formally
adopt any particular presumptionsother than wherean areaadjoining an MSA or CM SA containsamoni tor
indicating an exceedance of the NAAQS, in which case inclusion is presumed. See Memorandum from
Jeffrey R. Holmstead, supra note 36, at attachment 2 & 8.
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perhaps not all, of the emission reduction obligations for the sources in
nonattainment areas.

D. Case Law Pertaining to Boundary Deter minations

Giventhecrucial significance of drawing nonattainment areaboundaries
in terms of applicable regulatory controls and the competitive disadvantages
thereby created vis-a-vis attainment areas, it isnot surprising that litigation
challenging EPA designations has been common.

In Western Oil & Gas Ass'n v. EPA> petitioners challenged ozone
nonattainment designations in the San Francisco Bay area that included
upwind areaswhereair quality allegedly met the applicableNAAQS andlarge
oil and gas refineries whose emi ssions were blown into areasto the south and
east where NAAQS violations were identified. The Ninth Circuit Court of
Appeals panel upheld the EPA’s designations despite the fact that the term
“nonattainment area” was at thetime of this casestatutorily defined toinclude
areas where monitoring or modeling showed aviolation of the NAAQS. The
EPA argued that if it failed to include the upwind sourcesin the nonattai nment
area“thepossibleover-control of sourceswithin the designated nonattai nment
areaand the probabl e under-control of sources outside of the area could result
in an economicaly and technically unreasonable strategy and continued
NAAQSviolations.”® The State concurred and the court found the purported
rationale “common sense.”®*  Section 107(d)’s incluson of “nearby”
contributing areas in nonattainment designations, added in 1990, eliminates
the need to stretch the statutory language to achieve this result today.

In Ohio v. Ruckelshaus™® a panel of the Sixth Circuit Court of Appeals
arrived at the same conclusion in acase where the EPA refused toredesignate
as attainment a county in Ohio where the air quality met the ozone NAAQS
but the pollutants migrated to Cleveland, contributing to its violation of the
NAAQSS®

Two court of appeals’ decisionsdealingwith designationsfocusedonthe
nonattainment status of southwestern Pennsylvania for EPA’s old one hour

59. 767 F.2d 603 (9th Cir. 1985).

60. Id. at 606-07.

61. Id.at 607.

62. 776 F.2d 1333 (6th Cir. 1985).

63. Butseelll. State Chamber of Commerce v. EPA, 775 F.2d 1141 (7th Cir. 1985) (vacating the
EPA’s refusal to re-designate to attainment various counties outside Chicago that monitored no NAAQS
violationsbut contributed to downwind nonattainment on the basis of EPA’s failure adequately to explain
its action).
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ozone standard.”* First, in Southwestern Pennsylvania Growth Alliance v.
Browner®® (SPGA 1), Judge (now Justice) Alito for a Third Circuit panel
rejected achallenge to an EPA decision to maintain the ozone nonattainment
statusof the Pittsburgh-Beaver Valley Area. Thepetitioner alleged that much
of the ozone originated outside the area. The EPA not only contested that
factual premise, but argued that, even if it were true, the Clean Air Act
required that the nonattainment status be maintained because existing air
guality datashowed continued viol ation of the 0zone NAA QSinsouthwestern
Pennsylvania; in those circumstances section 107(d) purportedly required a
designation of nonattainment.®® The court deferred to both EPA’s technical
and legal determinations.®” In his concurrence, Judge Becker noted the
apparent unfairness of saddling the Pittsburgh areawith control requirements
given the trangport of pollutants from outside the state.*®

The same petitioner from SPGA | then challenged the EPA’s approach
with regard to the upwind area where at least some of the ozone or its
precursors originated. In Southwestern Pennsylvania Growth Alliance v.
Browner® (SPGA 1), it directed its attack at EPA’s re-designation of the
Clevdand-Akron-Lorain Ohio Area to attainment when, the petitioners
alleged, Pittsburgh continuedto suffer from the downwind effectsof the Ohio
ozone in terms of its nonattainment status, including the economic
disadvantagesflowing therefrom.” Again the petitionerswererebuffed, this
time based on EPA’ splansto addressthe transport issue, not by means of the
designation/re-designation process, but through requiring states upwind of
Pennsylvaniato institute more stringent controls to reduce downwind ozone
impacts,”* an approach which will be considered below.

Finally, in Pennsylvania Department of Environmental Protection v.
EPA,” Pennsylvania and Delaware challenged the EPA’s determination of
nonattainment boundaries for its new eight-hour ozone standard, which was
adoptedin 1997. In part, the suit contended that the EPA’ s placement of one

64. References to the “one-hour” ozone standard refer to the onewhich required averaged ozone
readings at amonitor over a one hour period, asopposed the new, currently effective, “eight-hour” ozone
standard which provides for eight hour averages of monitor readings.

65. 121 F.3d 106 (3d Cir. 1997).

66. Id.at 115-16.

67. Id.at 117-18.

68. Id.at 124-25.

69. 144 F.3d 984 (6th Cir. 1998).

70. 1d. at 988.

71. 1d. at 989-90.

72. 429 F.3d 1125 (D.C. Cir. 2005).
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New Jersey county and one Maryland county in the Philadelphia
nonattainment area was improper in light of alleged downwind pollutant
effects. The court did not upset the EPA’s determination since it was
consistent with its ozone boundary guidance.” Delaware launched a broader
challenge, asserting that the EPA should have created one region-wide
nonattai nment areaincluding bothmid-Atlantic and northeastern stateswhose
emissionsimpacted on oneanocther’ sability toattaintheNAAQS. Inrejecting
this contention, the court accepted the EPA’s interpretation of “nearby” to
exclude long-range transport as a basis for drawing the boundaries of
nonattainment areas.”

In short, the case law to date has supported the EPA’ sgeneral approaches
to nonattainment boundary determinations, including both the expansion of
nonattainment areas to include contributing “ nearby” sources and the refusal
to extend boundaries to reflect long-range transport of pollutants and their
precursors.

V. LEGAL MECHANISMS TO DEAL WITH LONG-RANGE TRANSPORT

The EPA’sinitiativessince the mid-1990sto cometo gripswiththelong-
range transport of pollutantsandtheir precursorsinthe context of the program
to attain the NAAQS have represented one of the Agency’s most innovative
and successful air quality programs, at least when measured in terms of
aggregatetonnagereductions. Thelegal and technica complexitiespresented
have been formidabl e indeed, though to date the challengesin the courts have
been largely rebuffed. For current purposes, abrief overview is sufficient.”

Prior to 1990, while occasionally the EPA was asked to force an upwind
state to impose more stringent controls to mitigate downwind transport into
another state, the EPA chose not to intervene and its inaction was upheld by
the federal courts.”® The EPA’s unwillingness to act was based on a variety
of factors, including the lack of technical resources adequately to trace the
transformation of pollutants in the ambient air and their path from source to

73. Id. at 1129.

74. Id. at 1129-30.

75. For a detailed history of these efforts through 2001, see William V. Luneburg, Clean Air
Implementation and the Impact of Whitman v. American Trucking Associations, Inc., 63U. PITT. L. REv.
1(2001).

76. See e.g., NewYorkv.EPA,852F.2d574 (D.C. Cir. 1988); Air Pollution Control Dist. v. EPA,
739 F.2d 1071 (6th Cir. 1984); Connecticut v. EPA, 696 F.2d 147 (2d Cir. 1982). Seegenerally Timothy
Talkington, Interstate Air Pollution Abatement and the Clean Air Act Amendments of 1990: Balancing
Interegs, 62 U. CoLo. L. Rev. 957 (1991).



80 PITT.J. ENVTL. & PUB. HEALTH L. [Vol. 1:61

receptor.”” Politically, the EPA wasalso put in thedifficult position of having
toregquest that economic costs beimposed onone state to benefit theresdents
of another state; in the circumstances, avoidance appeared to be the best
strategy.

In 1990, the Amendments to the CAA reflected increased political will
by Congressin comingto grips with long-range transport problems. Evidence
of the newly discovered congressional determination wasTitlelV, creating a
nationwide trading program to reduce aggregate level s of sulfur dioxide and,
thus, acid rain.”® Moreover, the Amendments authorized and, in the case of
ozone in the northeast, mandated the creation of transport commissions that
wouldincludeboth states where emissions originated and stateswhere effects
werefelt, tomake recommendationsto the EPA with regard to what individual
states within the regions should do to reduce their contributions to trans-
boundary pollution.”

Not long after the statesin the northeast and mid-Atlantic regions began
the planning process to adopt the emission control programs (SIPs) required
by the 1990 CAA Amendments to attain the one-hour ozone NAAQS, it
became apparent bothto them andto the EPA that, without upwind reductions
in ozone precursors from the mid-west, attainment downwind within the
attainment timeframesallowed by the CAA would beimpossible. Advocated
by the Environmental Council of the States, the Ozone Transport Assessment
Group (OTAG) convened in March 1995; it was composed of representatives
from the thirty-seven easternmost states, the District of Columbia, the EPA,
industry, and environmental organizations. Costing $20 millionandinvolving
hundreds of air quality control professionals, OTAG continued itswork over
the next two years® Its efforts identified nitrogen dioxide as the principal
ozone precursor of concern for long-range transport and its workgroups
conducted state-of-the-art “modeling” runstracing NO, for hundreds of miles
to downwind areas. It was on the basis of these technical analyses, later

77. See e.g., Connecticut v.EPA, 696 F.2d at 165 (“ Connecticut and CFE vigorously contend that
evenif thedirect particulate emissionsfrom L ILCO’s plantswill not prevent theattainment of the NAAQSs
for TSPin Connecticut, theindirect formati on of sulfateswill. Thepossibility does exist that higher sulfur
emissonswill react with other elementsin the atmosphere to create dangerous parti culates call ed sul fates.
The short answer to petitioners’ contention, however, isthat the EPA, asyet, has no adequate model to
predict the likelihood of that possibility. See Guideline on Air Quality Models (1978).”).

78. 42 U.S.C. §8 7651-76510 (2005).

79. 1d. 88 75064, 7511c.

80. A study of OTAG's wark and contributions was prepared for the National Center for
Environmental Decison-Making Research and is available at http://www.ncedr.org/casestudies/
otag/index.htm.
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supplemented with its own modeling, that the EPA developed itsregulatory
strategy that focused first on ozone and, more recently, on PM,, ..

At the same time that the EPA and others were expanding the technical
horizons for air quality control, the Agency established, as part of its Clean
Air Act Advisory Committee, a Subcommittee for Ozone, Particul ate M atter
and Regional Haze |mplementation Programs (“ Ozone-PM Subcommittee”)
to consider, among other issues, the ramifications of paollutant transport in
terms of the design of regulatory structures and approaches. During the
Subcommittee s deliberations, the nonattainment designation process itsel f
came under scrutiny. Acknowledging the regulatory and economic burdens
imposed on areas designated nonattainment where that designation might be
caused, inwholeor part, caused by pollutant transport from far upwind, it was
proposed that identification of areaswhereNAAQSviolationsweremonitored
be decoupled fromidentification of the areasfrom which necessary emisson
reductions had to be obtained® The former areas were called Areas of
Violation (AOVs), the latter were Areas of Influence (AOISs). In some
instances, the borders of one for aparticular pollutant might entirely overlap
the borders of the other; inother cases, there might be apartial overlap; instill
others, the AOV might be entirely separate from the AOI where the control
measures would be implemented in order to attain the NAAQS in the
downwind AOV. While, in the abstract, these concepts made sense, it was
readily admitted that, inthereal world, drawing the boundaries of AOVsand
AOQIstoo precisely in order to avoid unnecessary control measures downwind
might beinfeasible from atechnical point of view and also unduly delay the
NAAQS implementation process. It was suggested that political or
metropolitan area boundaries might have to be used, at least in part, in
identifying AOIs and AOVs.** The Ozone-PM Subcommittee itself never
reached consensus on or made formal recommendations with regard to
adoption of the AOV-AOQI structure®® Effectively, however, the regulatory
effortsthat the EPA subsequently undertook to deal with long-rangetransport
of ozone and PM, ; reflected the suggested differentiation between upwind
areas causing NAAQS violations and downwind areas having to depend on
upwind emission reductions in order to attain the NAAQS.

The legal foundation for the EPA’ s regulatory strategy for dealing with
air pollution transport originating outside designated nonattainment areas is

81. 1998 FACA REPORT, supra note 26, at 3-4 to 3-6.
82. Id.at 3-5,3-10to 3-11
83. Id.at ES-4.
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section 110(a)(2)(D) of the CAA.%* That provisionrequiresthat, in designing
its SIP to attain the NAAQS within its own borders, a state must include
controls on its own sources to prevent their emissions from contributing
“gignificantly” to the nonattainment status of downwind areasin other states.
Whereastatefail sto satisy thisstatutory mandateto protect againstinterstate
pollution, the EPA is authorized by section 110(k)(5)® to requirethe state to
reviseits SIP to contain the necessary emission control measures (a so-called
“SIP Call”); thefailureto comply triggers EPA promulgation of afederal SIP
tofill thegap.®® Inthisway, evenif an areain one stateisformally designated
as attainment for a pollutant, it may have to institute controls to protect
downwind states with regard to that pollutant. As a“backstop” to the SIP
revision process, section 126 of the CAA®’ authorizesadownwind statewhose
nonattainment statusis created at least in part by an upwind state to petition
the EPA tofind that the prohibited interstate pollutionis occurring and, for the
sources identified as causing the problem, the EPA is empowered to impose
necessary emission controls.®®

In1998, inrelianceon section 110(k)(5), the EPA calledfor SIPrevisions
by twenty-two eastern states and the District of Columbia to reduce ozone
season NO, emissions by approximately one million tons a year in the
aggregate®* Pennsylvania was included in this NO, SIP Call as both a
“victim” of trans-boundary pollution fromthe mid-west and a cause of ozone
farther east. The reductions called for did not insure that dl intersate
contributionto nonattai nment would beeliminated. Rather, thebenchmark for
therequired reduction was$2000 per ton, representing, inthe EPA’ sview, the
limit of cost-effectivenessfor required emission reductions. Thisbenchmark
was applied to a covered state’ sinventory of NO,, emission sourcesto arrive
a the total NO, reduction required and, on this basis, the state was assigned
a“cap” of allowable emissionsthat it could allocate among its NO, sources
asit desired. However, since the SIP Call might not eliminate all interstate
contribution to downwind nonattainment, which might al sobe caused by local

84. 42 U.S.C. § 7410(8)(2)(D) (2005). With regard to regional haze, caused in part by ozone and
PM emissions, the EPA has adopted a national program under sections 169A and B of the Clean Air Act,
42 U.S.C. 88 7491-7492 (2005), as well as section 110(a)(2)(D).

85. Section 7410(k)(5).

86. Section 7410(c)(1).

87. 1d. §7426.

88. Section 7426(b), (c).

89. Findingof Significant Contribution and Rulemaking for Certain States inthe Ozone Transport
Assessment Group Region for Purposes of Reducing Regional Transport of Ozone, 63 Fed. Reg. 57,356
(Oct. 27, 1998).
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sources, for a state like Pennsylvania that was both subject to SIP Call
emission reduction obligations and a so contai ned some 0zone nonattai nment
areas, the state’s NO, cap might in some cases represent only part of the
emission reductionsincluded inits ozone attainment Sl P; additional emission
reductions might have to be adopted in order to attain the NAAQS.

The EPA dso granted section 126 petitions filed by Pennsylvania and
other states; the remedy granted was based on the NO, SIP Call methodol ogy,
though focusing on the control of specific sources and source groupings as
required by section 126.*° Intermsof state coverage, that EPA action wasless
extensive than the SIP Call and it was designed as a backstop in case
implementation of the SIP Call did not go forward as planned. Pennsylvania
was included among the states to implement section 126-required controls.

In Michigan Department of Environmental Quality v. EPA™ and
Appalachian Power Co. v. EPA,% the Court of Appeds for the District of
Columbia Circuit upheld the legal interpretations implicated in the EPA’s
actions dealing with interstate pollution transport along with the Agency’s
underlying technical methodologies and determinations with a few, minor,
exceptions.

When the challenges to the EPA’s adoption of a hew eight-hour ozone
NAAQS and the new PM,, standard were finally put to rest, in 2002,% the
EPA could begin the implementation process. On March 10, 2005, it issued
asecond SIP Call (known asthe Clean Air Interstate Rule, or CAIR) relying
inlarge part onthe legal and methodologica approaches of the first.** CAIR
focuses on SO, and NO, as precursors of PM,. and on NO, as an ozone
precursor. The coverage of thisinitiative extends to twenty-eight eastern
states (including Pennsylvania) and the District of Columbia. Asin the case
of theNO, SIP Call, the additional required reductionsof these pollutants may
by themsel ves eliminate nonattainment downwind or, in other cases, reduce,
but not eliminate, the need for local control measures in designated
nonattainment areas. In later proposing regulations to guide states in
developing their PM, ; SIPs,* the EPA indicated that, in nonattainment areas

90. See, e.g., Findings of Significant Contribution and Rulemaking on Section 126 Petitions for
Purposes of Reducing Interstate Ozone Transport, 65 Fed. Reg. 2674 (Jan. 18, 2000) (codifiedat 40 C.F.R.
pts. 52, 97).

91. 213F.3d 663 (D.C. Cir. 2000).

92. 249F.3d 1032 (D.C. Cir. 2001).

93. See Am. Trucking Ass'nsv. EPA, 283 F.3d 355 (D.C. Cir. 2002).

94. See Rule to Reduce Interdate Transport of Fine Particulate Matter and Ozone (Clean Air
Interstate Rule), 70 Fed. Reg. 25,162, 25,162-210 (May 12, 2005).

95. SeeProposed Rule to Implement the Fine Particle Nationd Ambient Air Quality Standards, 70
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subject tothe CAIR, compliancewith emission reductionobligationsimposed
on electric generating units as a result of CAIR would be considered
Reasonably Available Control Technology (RACT) which is required of
existing sources of nonattainment pollutants.*®

With regard to both the NO, SIP Call and the CAIR, several aspects of
those regulatory initiatives should be especially noted for current purposes.
First of al, the nature of ozone and fine particulate formation and transport
eliminated the need for the EPA to engage in pinpoint modeling of sourceand
receptor. The precursors of both O, (ozone) and PM, . are emitted from
sources scattered over multi-state areas, travel downwind in highly diffuse
patterns spread over hundreds of miles during which atmospheric chemigry
transforms them into the pollutants of concern which remain to blanket large
areas. Secondly, the state emission capsimposed by the EPA , whichapply not
only to existing but also new and modified sources, are, in part, the
counterparts upwind to the offset requirements that apply downwind in
nonattainment areas to prevent new source growth from canceling out
emission reductions from existing sources. Thirdly, there is no LAER
regquirement that must be met by new or modified sources located in upwind
areas subject to the SIP Call which are not themselves designated
nonattainment for the pollutant of concern (ozone or PM,.), unlike the
situation that would exig if nonattainment area boundaries were drawn
broadly to include all sources contributing to downwind nonattainment no
matter how far away they might befrom the point of NAAQSviolation. This
in itself may eliminate substantial over-control.®” Finally, the EPA has
authorized emission trading among covered sources in both the NO, SIP Call
and the CAIR rule. Where tradingis permitted by a state, a covered source
can avoid reducing its own emissionsif it is|ess expensive for it to purchase
emission reductions from another source that can “chegply” reduce its
emissions more than required by law. Trading isjustified because, from an
economic theory perspective, it is a means to achieve the same level of
aggregate emission reduction, no more and no less, at the | east economic cost.
The nature of ozone and fine particulate pollution is conducive to trading
programs because what counts in terms of NAAQS attanment is not a
reduction at a particular location, but the aggregate reduction of precursor
emissions over a broad area.

Fed. Reg. 65,984, 65,984-66,067 (Nov. 1, 2005) (to be codified at 40 C.F.R. pts. 51-52).
96. Id. at 66,024.
97. See supra note 55 and accompanying text.
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VI. THE NONATTAINMENT DESIGNATION PROCESS AND SOUTHWESTERN
PENNSYLVANIA

On December 17, 2004, the EPA took final action on designations of
areasfor PM, ; control.® Asof September 2005, there were thirty-nine PM, .
nonattainment areas in the country, encompassing 208 counties, with atotal
population of over 88 million people.”® As it turns out, Allegheny County
monitors some of the highest particulate levelsin the Nation. Moreover, the
configuration of the nonattainment boundaries in southwestern Pennsylvania
isdictated by avariety of special factors and reflects a complexity not shared
by many other areasin the east. Asa consequence, a focus on the boundary
drawing in and around Allegheny County offers an important case history
illustrating not only the application of EPA’ sboundary guidance, but dsoits
adjustment to deal with local conditions, in a context where section 107’'s
designation process and the SIP Calls interact and a premium is placed on
trying to avoid over-control of sources to the greatest extent feasible.

On February 25, 2004, the Pennsylvania Department of Environmental
Protection (DEP) submitted to the EPA its recommended PM, . designations
for the Commonwealth.*®® [t noted that nonattainment was a product of both
local source emissionsin urban areas and transport from large point sources,
such as power plants!® Figure 1 displays the 2000-2002 design values on
which the DEP relied for itsinitial proposed designations.

98. AirQuality Designations and Classifications for the Fine Particles (PM2.5) Nationd Ambient
Air Quality Standards, 70 Fed. Reg. 944, 944-1019 (Jan. 5, 2005) (codified at 40 C.F.R. pt. 81).

99. See EPA, Particulate Matter (PM-2.5) Nonattainment Area Summary (Mar. 2, 2006), at
http://www.epa.gov/oar/oagps/ greenbk/gnsum.html. The EPA revised some of the designations based on
2002-2004 data, reducing the number of nonattainment areas previously identified. See Air Quality
Designations for the Fine Particles (PM2.5) National Ambient Air Quality Standards—Supplemental
Amendments, 70 Fed. Reg. 19,844 (Apr. 14, 2005) (codified at 40 C.F.R. pt. 81).

100. Letter from Kathleen A. McGinty, Secretary, PA Dep’t of Enwtl. Prot., to Donald S Welsh,
Regional Administrator, EPA (Feb. 25, 2004) [hereinafter February Designation Proposal], at http://
www.dep.state.pa.us/dep/deputate/ai rwaste/ag/attai n/recommendati ons.htm.

101. Id. at recommendationsat 5.
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Figure 1 - Pennsylvania 2000 - 2002 PM 2.5 Annual Design Values Per County
Based on Statistical Areas from 1999 Census Data (Report Dated June 30, 1999)
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The Pittsburgh MSA included Allegheny, Beaver, Butler, Fayette,
Washington, and Wesmordand counties. The EPA MSA/CMSA
presumption suggested, therefore, that the six be included in a single
nonattainment area given that air quality monitors located in parts of this
broader arearegistered PM, . violations. However the DEPrecommended that
only thefour that monitored NAAQS violationsbeincluded: Allegheny (21.7
ug/m?®), Beaver (15.9 ug/n?), Washington (15.5 ug/m®), and Westmoreland
(15.6 ug/n?) (Figure 2).** Allegedly, emissionsdata, popul ation density, and
meteorology, suggested that Fayette and Butler Counties, with no air quality
monitors, did not and would not contribute to nonattainment in the proposed
four-county nonattainment area.'**

102. 1d. at recommendationsat app. I, fig. 1.
103. Id. at recommendationsat 7.
104. 1d. at recommendationsat 7-8.
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FIGURE 2: PENNSYLVANIA'S PROPOSED NONATTAINMENT AREAS'®
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Whilepublic commentson the proposal sargued that high emissionsfrom
nearby large power plants should be given more weight in the designation
process even where the monitored air quality in the vicinity of the emission
sources met the NAAQS, the DEP fdt that extending nonattainment
designationsto encompassthose point sourceswas not appropriate; that since
the power plants contributed to regional transport, they should be regulated
not asaconsequence of the designation process, but at the regiond or national
levels (e.g, by a SIP Call).® Not surprisingly, the Southwestern
Pennsylvania Growth Alliance (SPGA) pointed out the economic impact of
nonattainment designations in its comments, suggesting that the DEP either
expand the boundaries of the nonattainment areato include upwind sources
or draw very narrow boundariesfor those areas (e.g., Liberty Borough) where
thelocal component of PM, ; wasallegedly predominant.’®” The DEPrejected

105. February Designation Proposal, supra note 100, at recommendations, app. I, fig. 3.
106. Id. at cmts. at 2.
107. 1d. at cmts. at 4.
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thefirst SPGA proposal on the basisof apreferencefor relianceontheEPA’s
proposed CAIR rule; it also rejected the alternative, for the time being, until
more data was collected.'*®

The EPA responded to the DEP's proposed designations on June 29,
2004.** Unlikethe DEP sinitial proposal, the database for the EPA’ s action
included 2001-2003 air quality data where the design values for Allegheny,
Beaver, Washington, and Westmorel and countieswere adjusted to 21.2, 16.0,
15.5 and 15.5 ug/n respectively.™® No monitoring data was availablefrom
Armstrong, Butler, Fayette, Greene, or Lawrence counties (though the
estimatedair quality inall five exceededthe annual NAAQSof 15.0 ug/m®).**
The EPA expanded the proposed nonattainment area to include all of those
counties except Fayette. Butler was added based on the MSA presumption
and Lawrence County, which wasincluded in the* combined statistical area”
in 2003, was added based on EPA’ s judgment that its emissions contributed
to nonattainment in the PFittsburgh MSA. In the case of Armstrong and
Greene, theinclusion was allegedly called for, at least in part, because of the
large power plants located there (Armstrong and Keystone in Armstrong
County, and Hatfield's Ferry in Greene), and the fact that the counties were
contiguous to the Pittsburgh MSA (Greene borders Washington County and
Armstrong sits adjoining Butler, Allegheny, and Westmoreland counties)
whose monitored NAAQS violaions were, in EPA’ sview, caused in part by
the power plant emissions.'** The EPA invited the DEP to submit further
recommendations suggesting how to narrow the nonattainment designation in
those “power plant counties’ to encompass only parts of the counties,
therefore reducing the amount of over-control that might result from too broad
adesignation.'*®

108. Id. at cmts. at 4-5.

109. Letter from Donald S. Welsh, Regional Administrator, EPA, to Edward G. Rendell, Governor,
State of PA (June 29, 2004) [hereinafter EPA Designation Response], at http://www.epa.gov/
pmdesignations/documents/04Recommendations/3/s/Pennsylvania_R.pdf.

110. Id. at enclosure B (Table: Summary of Factor 2: Air Quality Pittsburgh PaMSA).

111. 1d.

112. |d. at enclosure B.

113. Id. at enclosureA. In considering emissionsand air qudity with regard to adjacent areas under
the first of the nine factors listed in its 2003 boundary guidance, the EPA deveoped a controversial
“weighted emissionsscore” that purportedly valued the effect of direct emissionsof PM, ; anditsprecursors
that contributed to “urban excess” PM, ;concentrations at monitor sites, that isto say, the amount of urban
particulate matter left after subtracting the regional component. |Id. at enclosureC. The EPA dso relied
on speciation monitors to draw some conclusions regarding likdy sources of NAAQS violations.
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Replying to the EPA in August 2004, the DEP objected to the proposed
designation of the “ power plant counties.”*** Initsview, their contributionto
nonattainment was more appropriately handled via control of transported
pollution.*™ Therationalefor thisobjection wasclear: entire countieswould
be subject to nonattainment regulatory requirements unnecessarily, in the
Commonwealth’ s judgment

Moreover, in its August 2004 |etter to the EPA, the DEP suggested the
creation of two small separate nonattainment areas within Allegheny County,
that is, nonattainment areaswithin alarger nonattainment area, based on more
recent analysi s of monitoring dataand meteorol ogy.**® Allegedly, there were
unigue local PM,; sources impacting on the air quality monitors in three
locations, Liberty Borough, Clairton, and North Braddock.'*” Thiswasnot an
aternative explicitly confronted by the EPA’s boundary guidance
memorandum of April 2003.

What potential problem suggested to the Commonwealth that it should
propose a subdivision of an area tha would in all events be designated
nonattainment? AsFigure 3indicates, avariety of monitorswithin Allegheny
County recorded PM, ; violations (>15 ug/n? for an annual average) during
2003. The EPA’s MSA boundary presumption,*® along with only one
monitored violation withinthecounty, insured that the entire county wouldbe
included in the MSA nonattainment area. If that MSA area were not
subdivided, it would be assigned an attainment date ranging from five to ten
yearsfollowing the designation, depending on “the severity of nonattainment
and the availability and feasibility of pollution control measures.”**

114. August McGinty Letter, supra note 21, at 2.
115. Id. at enclosureat 2, 25-26.

116. Id. at enclosureat 1.

117. 1d.

118. See supra text accompanying notes 36-56.
119. 42 U.S.C. § 7502(8)(2)(A) (2005).
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Ficure 3'%°

2003 PM 2.5 Design Values for Pennsylvania and Surrounding Areas
Based on the Annual PM; 5 Standard of 15 pg!m3
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The foundational assumption of the DEP in suggesting a subdivision of
Allegheny County was that it would likely take the two small proposed
nonattainment areas within the county longer to attain the NAAQS because
of the nature of thelocal emission problem.** If the attainment date assigned
to the Pittsburgh M SA were based onthe 21.2 ug/m? design valuerecorded in
one of these small proposed subdivisions (Liberty Borough), the entire MSA
would be saddled with LAER and offset requirements until that monitor
recorded air quality at or below the NAAQSlevel .**? If, onthe other hand, the
MSA was subdivided, an earlier attainment date could be assigned to the
single nonattainment areathat surrounded the two proposed smaller ones. If,
as expected, the EPA’s SIP Calls, its new car and truck emission controls
(some dlated for implementation by 2007), and any needed local controls
reduced the monitoring valueswithin the broader M SA to, or below, NAAQS
levelshy its earlier attainment date, most of the Pittsburgh M SA could be re-

120. August McGinty Letter, supra note 21, at app. |, fig. 4.

121. Id. at enclosureat 1.

122. Inall events, RACT/RACM requirementswoul d haveto be met in both nonattainment areasand,
even following the attainment date(s) assigned, would have to be maintained to prevent backsliding to
nonattainment.
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designated to attainment'** and escape at |east LAER and offset requirements
for new and modified sources that might locate or operate in the area
subsequent to the re-designation.' Meanwhile, the smaller included
nonattainment areas could make their own progress toward attainment and
their failure to achieve it would not result in continued subjection of the rest
of the MSA to nonattainment controls.

In short, the subdivision of the M SA nonattainment areainto two or more
nonattainment areas was a strategy proposed to avoid the potential for over-
control of sourcesif one part of the broader areamoved at afaster pacetoward
attainment than the other(s). Totheextent theearlier attainment date for most
of the MSA would be based in part on the CAIR rule, tha isto say, upwind
emission reductions, the Pittsburgh M SA would be atextbook case of an AOV
benefiting from control measures implemented in a separate AOI. The first
emission reductions under CAIR were expected within the 2009-2010
timeframe (assuming litigation did not delay implementation) and might,
along national and local emission reductions, be sufficient to bring attainment
within the presumptive five year deadline.'*

Of course, the DEP sstrategy would fall short of itsgoal to the extent that
emissions from the two proposed small areas were in fact significant
contributors to nonattainment in other parts of the Pittsburgh MSA. In that
event, failure to impose early and stringent controls in the Liberty and
Braddock areas could insure that the M SA would maintain its nonattainment
status beyond its attainment date.

In order to avoid the consequences that would be caused by accepting a
distant attainment date for the Pittsburgh M SA as awhole, there was another
option. In lieu of the DEP subdividing Allegheny County, the Allegheny
County Health Department, which is responsible for SIP design and
implementati on withinthe county, couldimposestringent local controlsonthe
stationary emission sources allegedly causing the high monitor readings and
require compliance by them no later than the earlier date when the other
monitorsin the M SA were expected to show attainment. Thelocal economic
burden of such an approach in terms of job losses if a facility closed or cut

123. 42 U.S.C. § 7407(d)(3)(E) (2005) (redesignation to attainment).

124. Even upon redesignation, however, RACT contrds on existing sources necessary to attain the
NAAQSinthebroader M SA would haveto be maintainedto prevent“ backsliding” to nonattainment unless
different contrals on those or other sourcesin the area could be substituted on the basis that they would
maintain compliance with the NAAQS following redesignation.

125. PM,; SIPsaredue no later than April 2008 and afive year attainment date, measured from the
date of designation, would fall in April 2010. Given that attai nment is determined based on three years of
emisson data, CAIR reductions might have limited impact unless implemented earlier than required.
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back operaions presumably made this option less desirable than the
subdivision of Allegheny County into separate nonattainment areas.

Indeed, there was precedent for designation of a smaller nonattai nment
areacontai ning Liberty Borough and thefears of delayed attainment had some
basis. Duringthe 1990s, a monitor located across from US Steel’s Clairton
Coke Worksregistered PM,, violations for several years after the rest of the
county met the EPA’ sNAAQSfor that pollutant. At that time, the designated
nonattainment area was limited to the city of Clairton and the boroughs of
Liberty, Glassport, Port Vue, and Lincoln.

It was emissions from this same industrial facility, the largest
metdlurgical coke plant in the United States, which is located in the
MonongahelaRiver valley with high bluffsto the northeast in which direction
the prevailing wind blows, that suggested the need for one of thetwo proposed
small PM,, ; nonattainment areas.**® The Liberty monitor recorded the highest
reading in the county (indeed, in the entire northeast United States) of 21.2
ug/m?; the Clairton monitor was next at 17.3ug/n?.**’ In North Braddock, the
site of the historic Edgar Thomson Works of US Steel, the monitor recorded
thethird highest readingin the county of 16.9 ug/n?.*?® Monitorssurrounding
these three showed pollutant levels at or only slightly above the 15.0 ug/m®
annual standard.*® The DEP and the Allegheny County Health Department
prepared an analysis of available data suggesting that the three high monitor
readings were arguably traceable to the nearby industrial facilities. They
focused on regional average monitor readings in comparison to the readings
at the three monitors, wind directional data, the diurna cycle of PM,
emissions at various monitors, and speciation of the particle material at
various locations.™* The proposed Liberty nonattainment area consisted of
five municipalities (the city of Clairton, borough of Glassport, Liberty
Borough, borough of Lincoln, and Port Vue Borough) (Figure 4), the same
borders used for the former PM,, nonattainment area. The proposed North
Braddock nonattainment area consisted of two municipalities (Braddock
Borough and North Braddock Borough) (Figure 5).

126. See August McGinty L etter, supra note 21, at endosure at 1, 18-19.
127. 1d. at enclosureat 15.

128. 1d.

129. 1d.

130. Id. at enclosureat 16-23.
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FIGURE 4*
Proposed Liberty Nonattainment Area
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131. August McGinty Letter, supra note 21, at app. IV, fig. 12.
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FiGURE 512

Proposed North Braddock Nonattainment Area
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Finally, the DEP's August 2004 letter to the EPA objected to the
inclusion of Butler and Lawrence counties in the nonattainment area on the
basisthat they lacked significant sources of emissionsand did not contribute
to particulate levels in the rest of the Pittsburgh MSA.*** With regard to
Lawrence, the only significant emission source was a power plant.

In November, the DEP followed up the EPA’s suggestion to limit
nonattainment areas in “power plant counties’ to smaller areasincluding the
plants.*** Figure 6 showsthe proposed new bordersof these areas, whichwere
drawn to attach to the borders of the Pittsburgh MSA.

132. 1d. at app. IV, fig. 14.
133. Id. at enclosureat 26-27.
134. Letter from Kathleen A. McGinty, Secretary, PA Dep't of Envitl. Prot., to Donald S. Welsh,

Regional Administrator, EPA (Nov. 16, 2004), at http://www.dep.stae.pa.us/dep/deputate/arwaste/ag/
plang/plang/designation/signed_cover_Itr_addl.pdf.
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In December 2004, the EPA took final action on PM, . designations,
making them effective on April 5, 2005. With regard to the Pittsburgh MSA,
the nonattainment area (call ed Pittsburgh-Beaver Valley) included five of the
six MSA counties (Allegheny, Beaver, Butler, Washington, and
Westmoreland, but not Fayette).*** Accepting the DEP' s analysis, however,
the EPA designated one of the two proposed subdivisions of Allegheny
County, the Liberty/Clairton area, as a separate nonattainment area."*” Even
if emissions from that area contributed to nonattainment in the rest of the
Pittsburgh MSA, neither section 107(d) nor the EPA’s boundary guidance
restricted the EPA’s power to subdivide the nonattainment area.**®

135. Id. at enclosure.

136. INTEGRATED PoLICY & STRATEGIES GROUP, EPA, TECHNICAL SUPPORT FORSTATEAND TRIBAL
AIR QuALITY FINE ParTICLE (PM2.5) DESIGNATIONS 6-83, at http://www.epa.gov/pmdesignations/
documents/final/TSD/Ch6.pdf.

137. 1d. at 6-90 to 6-91.

138. First, the language of section 107(d) regarding designating “nearby” areas contributing to
nonattainment appearsto deal with the situation wherethe “nearby” area does not monitor nonattainment,
which is not the casein the Liberty area. Second, the provision merely mandates that the EPA designate
the “nearby” area as nonattainment; there is no language suggesting that the agency must necessarily
includeit as part of the nonattainment area where NAAQS vidations are monitored.
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With regard to the three “power plant counties,” the EPA went even
beyond what the DEP proposed; it created “idlands’ of nonattainment
surrounding the power plants of concern in Armgrong (2), Greene (1), and
Lawrence (1) counties, without the “land bridges” proposed by the DEP to
connect the “idands’ to the nearby Pittsburgh-Beaver Valley Nonattai nment
Area."® Thisrefinement eliminated nonattainment controls in most parts of
countiesadjoiningthe M SA whereNAAQSviolationshad not beenidentified;
township boundaries for the small power plant nonattainment islands were
employed. Figure 7 shows the current configuration and location of the
Pittsburgh-Beaver Valley and Liberty/Clairton Nonattainment Areas.

139. INTEGRATED PoLICY & STRATEGIESGROUP, EPA, supra note 136, at 6-90. Indoing so, the EPA
continued to adhere toits “ weighted emissons score” to i dentify adjoining counties deemed to contribute
to PM,, violationsinthe MSA. Id. at chs. 3,4, 5.
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Briefly stated, in accordance with section 107(d) of the CAA, the EPA
has dealt with local-scale pollutant transport within the Pittsburgh MSA by
including not only entire counties within the M SA with monitored NAAQS
violations, but also “nearby” areas, specifically Butler County and various
“nonattainment idands’ tightly drawn around power plants located in
Armstrong, Greene and Lawrence counties, that do not themselves have
monitored NAAQSviolations. Long-range transport has been dealt with, not
through the designation process, but through regul atory initiatives like the
CAIR rule which place significant emission reduction burdens far upwind
even when those areas do not monitor PM,. nonattainment themselves,

140. EPA, Pennsylvania PM 2.5 Designations Map, at http://www.epa.gov/pmded gnations/
states/Pennsylvania.htm (last visited June 24, 2006).
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thereby reducing the need for at least some local controls in the Pittsburgh-
Beaver Valey area that might otherwise be required (the AOI-AQV
concept'!). Finaly, in one smdl area dlegedly dominated by locdly
generated pollution, the EPA has departed from its MSA boundary
presumption to isolate another type of nonattainment “island,” which is an
entirely separate nonattainment area, that may take more time and effort to
achieve the NAAQS and that, without separate recognition, could single-
handedly hold therest of the broader MSA in nonattainment status. In these
various ways, the EPA has attempted to craft a regulaory “map” that limits
as much as feasible, considering technical and other regrictions, the need to
impose emission controls on existing sources*? and LAER and offset
requirements where they may not be necessary for attainment of the PM, .
NAAQS.

VIl. ConcLUDING OBSERVATIONS. THE CHOICES REMAINING

Withthedesignati on processcompl eted f or thetimebeing,**® two primary
tasks confront the Commonwealth and the Allegheny County Hedth
Department, prior to 2008 when the PM,, ; SIPs must be submitted to the EPA.
First of al, they must identify thoselocal control measures(RACT/RACM or
beyond) necessary to bring the two nonatainment areas in southwestern
Pennsylvaniainto compliancewiththe PM, , NAAQS.*** Secondly, they must
propose attainment deadlines to the EPA for those areas. What choices are
available with regard to the “power plant counties’ and the Liberty/Clairton
nonattainment areain particular?

141. See supra notes81-83 and accompanying text.

142. Technically speaking, sincethe Pittsburgh-Beaver Valley areais nonattainment, the CAIR rule
cannot as a matter of law eliminate the need for local sources to comply with RACT/RACM, but it can
reduce the need for additional local controls

143. TheEPA hasproposedto reviseitsparti culate standardsto makethem more stringent, an acti on
that may trigger another round of PM designations in the upcoming years. See Transition to New or
Revised Particulate Matter (PM); National Ambient Air Quality Standards (NAAQS), 71 Fed. Reg. 6718
(proposed Feb. 9, 2006).

144. It remainsto be seen how stringently the EPA will interpret theRACT/RACM requirement for
PM, .. It has proposed several options, some of which permit RACT to be determined based on the need
for reductions to attain the NAAQS. See Proposed Rule to Implement the Fine Particle National Ambient
Air Quality Standards, 70 Fed. Reg. 65,984, 66,016-21 (Nov. 1, 2005) (to be codified at 40 C.F.R.
pts.51-52).

Given the fact that many of the areas induded in the Pittsburgh-Beaver Valley and Liberty/Clairton
Nonatta nment Areas have been nonattainment for ozone and PM in the past, many sources haveinstalled
what were considered RACT controls. Depending on how the EPA definesRACT, additional controlsfor
PM, ; attainment could be considered “beyond” RACT, but still required for attainment.
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With regard to the four power plants contai ned within the nonattainment
islandsto the north, east, and south of Allegheny County, the EPA’sinclusion
of these sourceswithin the Pittsburgh-Beaver Valley Nonattainment Areaon
the basis of their contribution to the Pittsburgh MSA’s ambient air quality'*
meansthat they will be subject to RACT requirements. However, if they are
regulated by the DEP under the CAIR rule, the EPA may consider the
emission limitations thus imposed as RACT, at least if the DEP optsentirely
to satisfy its CAIR obligations through regulation of electric generating
units.**® But, given theseplants’ assumed local contribution to nonattainment
in the Pittsburgh MSA, it would seem to be difficult to justify their
participation in any emission trading regime set up under the CAIR rule that
might permit themto avoid controls through purchasing emission reductions
from other CAIR-regul ated sources, perhaps hundreds of miles away.™*’

Withregardto theLiberty/Clairton Nonattainment Area, the choices may
be difficult indeed. While the DEP and the County could propose a longer
attainment date for that area than for the Pittsburgh-Beaver Valley
Nonattainment Area, it is not required by law to do so. When subdivision of
Allegheny County into several nonattainment areas was proposed, various
environmental groups noted the inequity of alowing the economically
depressed MonongahelaRiver areas, still reeling fromthe precipitous decline
of the steel indugtry, to continue to suffer the adverse health effects of
particulate pollution for years longer than the more affluent inner city areas
and suburbs of Pittsburgh.**® Thisisclearly aconsideration that should weigh
heavily in the decision-making cal cul us empl oyed by the Commonwealth and
Allegheny County in setting attainment dates.

Onthe other hand, therewill be substantial political pressuresto propose
alonger attainment date for Liberty/Clairton to accommodate a slower pace
of cleanup for industries located there, particularly US Steel’ s Clairton Coke
Works. Over the last thirty-six years, faced with significant clean-up
obligations under the Clean Air Act and the prospect (or actuality) of

145. See supra notes 103-04 and accompanying text.

146. See supra notes 95-96 and accompanying text.

147. TheEPA’swillingnesstoconsider CAIRasRACT for covered el ectric generating unitsi srooted
in the trading program’ s ability to insure cost-effective achievement of the imposed emission caps. See
Proposed Rule to Implement the Fine Particle National Ambient Air Quality Standards, 70 Fed. Reg. at
66,025 (“Thus, theimposition of source-specific RACT on EGUs covered by CAIR would not reducetotal
emissions, but would likely achieve the same total emission reductions in amore costly way.”).

148. Letter from Rachel Filippini, Executive Director, Group Against Smog and Pollution, to Makeba
Morris, Branch Chief of Air Quality Planning, and Linda Miller, PM2.5 Coordinator, Region 11l EPA
(Nov. 4, 2004) (in possession of author).
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governmental and citizen enforcement, that facility hasaready reduceditsair
emissions to the point that, in the early 1990s, the EPA considered it one of
the best controlled coke plantsin the United States and used it asamodd for
the Agency’ sMaximum Achievable Control Technology (MACT) standards
for toxic pollutants under section 112 of the CAA.*** The Clairton plant's
huge size and location, d ong with the apparent fragility of the domestic steel
industry, will create additional challenges for the regulators in crafting an
effective control drategy that can bring the Liberty/Clairton area into
attainment on a schedule similar to that applicable to the rest of Allegheny
County.

Whilethe nonattainment areaboundary drawing isnow complete for the
existing PM, . standard, the implementation process for that NAAQS is just
beginning and promisesto present even more difficult issues of science, law
and politics. And, as if those challenges were not enough, the upcoming
revision of the PM standards™° will add still further complicationsand, within
several years, may return us to where we started—the nonattainment
designation process.

149. 42 U.S.C. § 7412 (2005).
150. SeeNational Ambient Air Quality Standardsfor Particulate Matter, 71 Fed. Reg. 2620 (Jan. 17,
2006) (to be codified at 40 C.F.R. pt. 50).



