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1 The basic objective and methodology of the research

With our dissertation we aim at serving severaleotiyes. Above all, as the title already
implies, we aim at discovering the German rootthef European Community’s cartel regulation. We
regarded this objective as relevant because, ircdbese of our research, we have experienced that
Hungarian and international literature handles tfeet that the German thoughts and regulation had
a great impact on Community cartel regulation aslent and refers to it with just a few sentences bu
the professional support of this statement is uguaissing We have made an attempt to ‘unpack’
this statement in detail.

However, we had other objectives as well. Accordiogour experience, Anglo-Saxon
dominance is deducible in Hungarian economicsditee. We regard this as somewhat regrettable,
for several reasons, even if Americans have unéalptreated enduring values in economic science.
The first of these reasons is that Hungary is aofesn country with many strong links in its
(economic) history to the German economy. MoreowveGermany, parallel to the United States, vast
progress has been carried out in economic thinkiog,mentioning the ‘German issue’ as being the
primary intention behind integration at the timefofming the European Economic Community. For
these reasonsye aim at amplifying the Hungarian professional kexige with the German economic
thoughts

We have also experienced that, in the perspectivélungarian economic thought and
education, competition regulation is situated sohee in the periphery althouglompetition is an
immanent element of the market and in most mark@h@nies there exist competition regulation
schemes, with their refined set of means and abgctWe trust that we develop Hungarian
professional knowledge in this respect as well.

The deficiencies identified above may derive frdm fact that competition regulation is a
border area of legal and economic science thatridyerity defines as an area of the former, partly
because competition law is an independent branégaf science. On the contrary, we claim thad it i
the most important section of law and economicth@lgh law, especially in the eyes of economists,
is just a means to reach the objectives defined igiven economic-political frameworkhe
differences in the legal aspects lying behind cditipe regulation systems have a considerable &ffec
on the organisation and mechanisms of the marlgtladed by that law

This implies that, in our dissertation, we citedkegcientific sources as well anggarding
methodology, we much rather apply logical deductiban matematisationThis approach further
matches with the way of thinking of the Freiburgh&al and as we study this school of economic
thought in detail, moreover, we phrase some ofstatements in connection with them or based on

their works, we are convinced that the selectedatitiogy makes us capable of achieving our goals.
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2 Some starting points

In the course of our work we followed some subshrguidelines. One of these was that
competition regulation cannot be detached fromsih&o-economic environment in which it is applied
(this, for example, is emphasised by Voros 199@veitheless, economies and markets are under
constant change, which is expressively shown fer Buropean economy in an early 1/@ork
(Jacquemin — de Jong 198Cpompetition regulation has to adjust to this dynasmvironmen{Motta
2007). Consequently, competition regulation schearesalways ‘projections’ of their own eras. To
underpin this statement, we found it necessaryakenexcursions into economic history.

Moreover, Walter Eucken, the most prominent menafeghe Freiburg School discovered as
early as in the 1930s thatonomic formulae change by market forms whictheasame time, are also
subject to constant chang@/e deeply agree with this observation. For tleigson, claims Eucken,
market regulation can never be ‘readyAntal Matyds highlights this thought of Eucken liis
textbook on economic theory (Matyas 2003).

Last but not least we considered the thoughthatittgh our work, thasince the Sherman Act
of 1890, the prior objective of competition regidathas always been the protection of competition,
in all competition regulation schemes but, outghls prior objective, it may serve and eventuakg h
served other objectives as well, explicitly or iy (T6rok 1997). In our dissertation we show that
German and European competition policies have ftben beginning not been clear competition
policies but they have served industrial, econoonjdn the case of the EEC, even integration policy
objectives. Moreover, they have done so in a rabthent manner. Pierre Buigues, Alexis Jacquemin
and André Sapir capture the essence of this phemamigy saying that all policies of the EU refer to
the very same economy so the emphasis has to biheowwoordination of these. Without such
coordination, credibility of the policies is quested and the security of the environment of both
private and public actors is challeng&b, the optimum is an outcome of a policy (BiMigues —

Jacquemin — Sapir 1995). We examine competitionlagign in this wider economic policy context.

11/0: Industrial Organization.



3 Structure and main findings of the dissertation

Our dissertation starts with analysing the natufer@strictive behaviourdn this chapter we

apply the 1/0 methodology. The main theses relef@ntis from this American-dominated branch of

economic science are the following:

Members of the cartel suffer from the prisoner'temima. This situation destabilises the
cartel, which of course does not mean that thegmneucur. Theory has two things to say to
us, namely that collusion happens but it is notlikio last forever. Moreover, antitrust is
costly so it has to be applied when collusion os@iconsiderable number of times and lasts
considerably long (Hylton 2003).

Oligopoilistic collusion is executed in more and mepphisticated way$epall — Richards —
Norman 2008). George Stigler warned about this pimemon already in 1964 (Stigler 1858
By the way, Stigler approached the public manageémtemarket failures in a rather critical
way: in his view, such actions are ground to furtfaglures (Stigler 1975). He much rather
addressed the elimination of information asymmestrie

Entry barriers considerably determine the probdpibf cartels’ survival(Tirole 1988, Motta
2007). Cartelised markets become attractive to eatey due to higher prices. The more
successful the actors already present on the mar&en impeding new entry, the more stable
the cartel will be.

Game theory is capable of explaining more and nadreartels’ behaviour but it also has its
limits. I/O discovered decades ago tlia reasoning based on the prisoner’s dilemma does
not explain everythingnot even in the framework of game thedReinhard Seltenvas the
economist who, by further developing the thouglitdahn F. Nash, found the answer to this
questiofl (Shepsle 1999, Laitin 1999Cournot’s static model has to be replaced by a
dynamic one where games are repeatétiis circumstance gives the chance to cartel
members to reward ‘good’ and to punish ‘bad’ bebawniSelten drew the attention to the fact
that cooperative behaviour within the cartel becermuch more rewarding in repeated
games(Selten 1999). His thesis is the following: if ange with an individual equilibrium is
played a finite number of times, the solution velich time be the equilibrium. The Nash-
equilibrium of the repeated game will be the indial Nash-equilibrium a finite number of
times (Tasnadi 2005).

2 His study of 1964 was republished in 1968 in dection of his works.
3 And, by doing so, he practically helped Nash to tiie Nobel Prize that they were awarded, together

with John Harsanyi, in 1994.
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How can Selten’s logic be challengeB@ssible solutions to the questions may be thiasfir
do not know how long the game is played; therenawee than one Nash-equilibria; and/or so-
called ‘credible threats’ exist on the market (Zaf892, Forges 1992). These may, at least for
some time, sustain a stable cartel. What happehs iflame is played on an infinite horizon?
The final conclusion of such a model is that,the framework of interactions repeated
infinitely (for a previously non-defined time), le@ion among firms is possibl&his implies
that competition authorities have good reasonsaiwynabout stable cartels lasting for long.
Without criticising the genius logic of game theome have to note that if we wish to analyse
and assess real market situations with the toabfsgame theory, we strongly restrict our own
possibilities. That is because the more factorswigh to consider that are assumed to
influence the behaviour of a given actor in a gistuation, the more complicated the
equation becomes that we have to set up. Thus sveartious about relying too much on
game theory proofs and we would definitely not smut intuition from the assessment of

cartel situations.

The next chapter of the dissertation introduo@spetition and its regulation from a German

perspective This chapter mainly deals with the thoughts o tivo influential Freiburg scholars,

Robert Liefmann and Walter Euckefhe major elements of Liefmann’s unique wgve clain that

his findings eventually form a complete and uniguald of thoughts) are the following (Liefmann

1930):

The “ruthless competition” and “extreme individusfh” of Anglo-Saxon free-market
competition are harmfulFree-market competition is “ruthless” as “evempds against
everybody” in this game. Moreover, in post-fvaroduction structure examined by him,
selling at “the lowest price possible” many timesamt considerable losses in capital and
therefore was regarded as unfavourable. Accordirigeg concept of “extreme individualism”,
all forms of cooperation restrict competition, unding every contract.

In German economic history the tradition of sectoraoperation can be traced back to
several centuries (see the guilds of the Middleshdéhe essence of such cooperation is that,
among those who “pursue similar professions”, theists cooperation, and competition is
not realised among individuals or individual comigarbut among sectors, between industry
and commerce, and between industry and suppliers.

Within cartels there is “healthy rivalry”, which lmgs about considerable advantages

Liefmann summarises the advantages which are mostystabilising nature and, therefore,

* From the 1924 edition it is obvious that he spakeut World War I.
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are crucial in post-war Germangmong the advantages, he identifies reduced capglj
more stable employment; the more successful handlimecession and inflation; or smaller
volatility of prices In Liefmann’s view, realistic disadvantages axzén market structures,
obstacles to technological development and theiferation of bureaucracyA further
advantage is that “healthy rivalry” impedes capitabncentration this is a benefit that the
absolute prohibition of the Sherman Act did notdéosn the US.

Liefmann’s observations regarding cartels can ensarised as followsCartels are ‘good’
because employees won't revolt, because continsopgly is guaranteed and because this
way concerns and trusts are not formed, of whiehdisadvantages at the level of the national
economy are much greater than those of the cartels

The Freiburg School, though rooted in the same tovtrere Robert Liefmann worked,

represents substantially different viewhie common denominator in the two branches of thioisg

that both of them denied Anglo-Saxon capitalisnt as centralised economic systems; and that

neither of them trusted the state’s ability to arg® marketsThe beginnings of thEreiburg School

can be traced back to 1933. This was the time WHaler Eucken, Franz Béhm and Hans Grossman-

Doerth simultaneously dealt with the questionwgfat power the individual has in a free society

(Blimle — Goldschmidt 1993). The three scholarsnsstarted to work together. The main pillars of

the consistent theoretical system set up by thi g School are the following:

Ordnung The word ‘Ordnung’ (order) has two meanings irm@an. In the positivist sense it
refers to the form of economic coordination while,the normative sense, it indicates the
putting-together of diversity into one unity. Thiene, order is some (economic) constitution,
the set of rules of the game. It has nothing tevidb the connotation of order as a ‘dictate’. It
can rather be deduced from the Latin word ‘ordofidaexpression with which the order of
nature is described in LatinMankind has a need for some kind of an order lvhscnot
merely economically effective but which, at the satme, gives the chance for a responsible
life and human freedom.

Ordnungstheorie and Ordnungspolitikhe positive and normative logical deductionghef
Freiburg School can obviously be distinguishedolder to make the distinction clear, they
used separate expressions for the @anungstheorie lays down the theoretical foundaio
and gives the framework for the practical econonpolicy recommendations of
Ordnungspolitik In their view, an effective national economy asneet two criteria: it has
to rely on theory which has to prove to be workalblepractice (Gerken — Renner 2000).
Especially Eucken found it important that theoryaggplicable and, also applied (Schlecht
1989).

Wettbewerbsordnun{competitive order): economic efficiency embeddieca socio-ethical

texture, which gives the power of the order. Wetiddsordnung is whatnsures efficiency
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and individual freedom at the same tinkestriction of economic freedom is impeded by
competition while the power of the state is comélby the state’s own self-restrictive
competition policy that aims at maintaining competition. The oriepotat of
Wettbewerbsordnung is clear; its objective is #t@mhpetition serves consumers and that all
behaviours harming consumers or restricting thegigion-making are ruled out.

« Leistungswettbewerlfperformance competition): Franz Bohm dedicatedreatgr role to
competition than Walter Eucken. According to htompetition is the moral backbone of a
profit-based economyfherefore, no other competition is desirable leistungswettbewerb
whenan actor realises an advantageous market positiproffering something better to the
consumergBohm 1980). Eucken described economic policyeiasy Leistungswettbewerb
as a gardener who does not create anything hirbseélensures the ideal environment for
natural growth. B6hm developed the metaphor evehdu by saying that a highly cultivated
park needs constant gardening.his way the Freiburg School gave legitimacy toivact
competition policy

« Vollstandige Konkurrengcomplete competitiom), “Entmachtungsinstrument’Competition
is not complete as long as it can be intensifie@hrB claims that competition is the superb
and most genial “Entmachtungsinstrument” (powerrsiamy tool) (Bohm 1980). He was the
one who repeatedly emphasised that competitiohdsonly instrument that can effectively
restrict power (Herman — Pillath 1991).

» Critiques the starting point oEucken’s critique on the policy of laissez-faisethat the
expression is already a field for misunderstandiagt does not mean that politics does not
intervene in the economy. In his view, the greattasitire of politics is that actors eventually
find competition inconvenient and try to eliminatdy forming cartels, by merging, and by
striving for monopole positions, thus restrictingnpetition. In factcompetition left on its
own ends up in such monopole situatioi$is has two negative effects, namely that
monopoly undermines the workability of the markebrsomy and that, by the increase of the
power of a few, the freedom of the others is viediat
On the other handgucken also criticised the policy of experimentsvall. He identifies two
types of these: one is the so-called middle-copddiey which washes away the borderlines
between economy and state; the other is the ssiciatid national socialist experiment to
centralise the direction of economic proceduresrk@e — Renner 2000). Middle-course

policy, a characteristic of the Weimar Republia, é@ample, brings up two problems. Firstly,

® The phrase of complete competition is not the bhstce as it recalls the perfect competition & th
neoclassicals, especially in the German languagiés{@&ndige/vollkommene Konkurrenz) though thisdabne,
according to Eucken, is based on unworkable magieiraptions while he talked about real, workableketat
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that the state, by its own power, hands economic power  powerful groupsThe other
problem is thateventually, it results in a weakened statethe state merely appears to be
powerful; in fact, it is dependent itself. As animbte consequence, the individual loses its
own freedom as both state and private power depriien of it. State intervention and
subventions increase the dependency of the indikida this logical deduction, Eucken
phrases an open critique of Keynes, which can ¢@rded radical in the 1930s.

Eucken’s view of centralised systems, like the Ndgrmany, comes to light in 1942 when he
publishes his book calle@ettbewerb als Grundprinzip der Wirtschaftsverfasfuln this
work he explains thaconomy cannot be directed centrally as there araarous actorsThe
problem of power is not solved either; dependereyains and results in the lack of security
(Ptak 2004).

Eucken regardedismarck as one of the greatest frauds of German histofy.s&zial
problems, that have become more and more apparningustrialisation, he regarded that
these should be handled in a wider context thavhich they appeailhe applied instruments
are counterproductive as they support the citizendeprive him of his freedom, and thus, at
the same time, of his responsibility the end, a “state slavery” is createth fact, restricted
freedom, just like dissolved responsibility, appaarthe total destruction of the essence of
human life. It is much better to admit that sot&isions have always existéthe state’s role

is to provide the possibilities to each of its zBfis to care for themselvésHowever, the
initiative is at the individual; this is the onl§fective social order.

Evidently, Eucken and the Freiburg School put the emphasishenindividual They were
convinced that a basic order in which freedom iargnteed to the individual has to be
established. The statement is true the other wailydas well: if an individual enjoys freedom
in his (economic) decisions, it is accompanied kgponsibility. However, if we take
responsibility off the individual's shoulder, wepteve him of his freedom of decision-making
and actionIn such an environment performance competition oammfold and, eventually,
society suffers loss in efficiency, together witlitsnegative consequences

Although the Freiburg scholars considered privatewpr as the greatest threat to
competition, they thought that the state appearea aimilar threat They thought so as the
state can create monopoly through its policies illdeistrial property rights, trade policy, tax
policy etc. The state firstly creates these monepand then it becomes dependent of these.
As for them a criterion for effective competitiorasvthe full exemption of privileges, they

denied that the state provide such privileges.idlall, we can state that, according to the

® Competition as the Basic Principle of Economic §itation
" See the “Hilfe zur Selbsthilfe” (help to help yeelf) motto of social market economy.
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Freiburg scholarsa strong state is needed meaning that it is nobsag to interest groups
but stays independent of these. On the other lhrdstate should be ‘weak’ in the sense that
it should not intervene in the procedures of theneeny; the Wettbewerbsordnung should

prevail over the political system

The dissertation continues with the analysighef development of regulation of restrictive

behaviours The main message of this chapter can be sumrdasstollows:

State regulation approached by the economics aflagign: The new expectation towards the
state, namelythe protection of the institution of competitionncarimarily be achieved
through legal regulationThe assessment of this task of the state isrdeted by the quality
of regulation and the institutionalised guaranteethe application and enforcement of law.
Posner points out that, also in the course of gpi@ation of antitrust regulation, the Coase
theorem has to be considered (Posner 2001). Thaeisransaction costs of the application of
the certain law have to be set against its expdmtedfits. All in all legislation itself has to be
submitted to economic analysis, which brings upgihestion of the efficiency of competition
regulation (Don — Kemp — van Sinderen 2008). According to tiveory of economics of
regulation, legislative activities have to be opsied just like all other economic activities
(McNutt 2005).

Legal policy considerationsFollowing the discovery of the fact that cart@lgecute a
behaviour that serves private interests and vislaemmon interestegal policy has started
to premise that state intervenes in competi{idaytha et al. 2001). The new approach already
presumes that competitors may abuse the full fr@edfocontracting. If we admit that the risk
of such abuse is re@conomic competition ceases to be an internal is§uw®mpetitorsthe
revelation brings up the issue that law has todaywblic and national interest; this objective
becomes prevalent over the freedom of contractug.the ultimate goal is that the freedom
of contracting is not used to restrict the freedufncontracting (of others) (Callies — Mertens
2009).

Competition policy consideratisn One of the basic approaches in competition patiche
rule-of-reasonmethodology, the other one is the so-calest seregulation.The greatest
weakness of the rule-of-reason approach is thiatiecessarily costly to app{gach case has
to be examined individually)The difficulty of per se regulation comes up whamtilating
the general rule as it has to define precisely wihatohibits; otherwise it is not applicable
(Hylton 2003). On the other hand, rules that acesimple may be the source of mistakess
the constant change of market forms, behaviourscmgorate organisations that deprives
the general rule of its general applicabilitfRecently the two approaches tend to be applied in

a combined way. However, competition authoritiestitme to face the difficulty of finding
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the borderline between the two (Gellhorn — Kovaei€alkins 2004). As for Europe, per se
regulation has from the beginning contained ruleeafson type elements (Kirchner 2007).

e The content of competition regulation has beenuarfted byother economic policy
considerations Schumpeterfor example, claimed that the entrepreneur isenidely to
unfold his creativity and imagination if his circatances are untroubled, compared to the
situation when he has to dedicate his energiesottstantly and necessarily meet the
challenges of competition (Schumpeter 1980).

Staying exclusively within the framework of compietn policy and without going into
details,let us dedicate some thoughts to small businesgosup/Ne can bring up evident
arguments that small businesses have to be prdte€téhe crowding-out effect caused by
large companies, especially as the former onegibaté to employment, to innovation, and
generate other positive extern effects (Kallay +elm2004). The rational argument lying
behind supporting SMEs is that we pay them backptstive externalities that they create.
However,the question of where this support ealgically comes up. It is not at all easy to
answer this question and competition schemes atsothis dilemma quite frequently.
Further viewpoints are added to competition poligy (national)economic interest, trade
policy, or even economic powéKagy 2008). Regarding the competition regulatidrthe
European Communitythe objective of integratioalso comes into the picture (Remetei-Filep
2005).
The chapter concludes with the introduction of deselopment of cartel regulation, starting
with the Sherman Act, and continuing with the Gerroartel regulations from the beginning (1923) to
the competition law of social market economy (199He development path shows that competition

policy is in fact the projection of the given petiof economic history.

The next chapter gives a detailed insight into dltécle of the Treaty of Rome regulating
cartels. In this chapter we show tHaassage (1) of the article formulates a generalhgsiion;
contains and exemplificative list of behavioursgatefines the conditions of applicability. Passage
(3) introduces the institution of exemptidehaviours exempt from the general prohibitios larked
to four conjunctive conditions. The history of caetifon regulation started with individual
exemptions but the large number of cases evokehstieution of block exemption, as early as in the
1960s.

At the end of our dissertation we give an overvathe major changes that have occurred in
the common competition policy since 1957. Our fioktservation is thafAmerican influence is
growing (Basedow 2007, Wigger — Nolke 2007). The most evidmanifestation of this is the

introduction ofleniency policyin 1996. Most recently the framework of competitieegulation has
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been shaped by the triple requirement defregulation-privatisation-reregulationMoreover, the
relations among therotection of intellectual property rights, innoi@t policy and competition policy
have come to the forefront (Lévéque — Shelanskb20Dhe Commission’s latest opinion on tedf-
regulation of market actoras being the most efficient tool to regulate merkBllrich 2006) can also
be regarded as a shift from the early convictidBeuncil Regulation No. 1/2003 decentralises
implementation while the ‘more economic approashthie expression of th@evalence of economic
aspectgBudzinski 2007).

At the same timethe 2001 Commission communication on horizontakagrents (EC 2001)
strengthens the legitimacy of exemptions and regidatjustifies theseMoreover, the Barroso-Il
Commission of 2010-2014 aims at creatmgnore intelligent and greener social market ecopdm
the EU. Can we interpret this commitment as somel kif a return to the German roots? We will

definitely get the answer to our question in thargdo come.

4 Results of the dissertation; theses

Thesis No. 1: Passage (1) of Article 101 of the Treaty of Rome manifests
the Freiburg School’s intellectual heritage while Passage (3) is a
reflection of Liefmann’s thoughts.

The Sherman Act of 1890 introduced an absoluteipitidn on restrictive behaviours. As
early as in the 1910s it came to light that theesysdoes not work perfectly. For this reason, the-r
of-reason approach had to be applied in the pecticcourt® The Freiburg Schoolapproached the
necessity of regulating restrictive behaviours wifferent mannerTheir starting point was to ensure
competition; they saw the greatest threat in powerit private or of the statd herefore, they did not
propose an absolute, per se type prohibition otmicége behaviours butyy examining the objective
or, much rather, the effect of such behaviours, leamjsed that regulation should aim to ensure
competition, to control power (dominant positioajd to impede the development of disproportionate
market positions A further relevant observation of the Freiburdiadars was thagcompetition)
regulation has to guarantee that regulation is radtused in service of individual interesfEhe
American regulatory scheme does not consider sughreents, except for the rule-of-reason type case

law, and in respect of certain cases only.

8 In the US courts act as competition authorities.
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In our view, Passage (1) of Article £0df the Treaty of Rome was much rather formulated i
the spirit of the Freiburg School than accordingtt® American way of thinkingVe sustain this
statement even if many experts share the view ttmatprohibition on cartels of the European
Community is equivalent to the absolute prohibitmfnthe Sherman Act. Nevertheless, we have to
admit that the German Dekartellisierungsgesetzecaftielising laws) of 1947 initiated by the
Americans, through which they intended to elimingie links between cartelised industry and Nazi
power once and for all, served as good base fospheading of the Freiburg thoughts in the West-
Germany of the 1940s and 1950s. This process caxfiained by the fact that the two approaches
are definitely consonant in at least one aspeateha that competition is the most appropriate
instrument to control power

We explain the second part of our statement, nathely Passage (3) of Article 101 of the
Treaty is the manifestation of Liefmann’s heritageegulation, with the following. Firstly.iefmann
was the one who emphasised that economic efficieantype achieved not only through competition
and that the legal regulation of the economy sentber objectives outside ensuring competifion
This latter statement is usually referred to asnimst significant ‘European thought’ in competition
regulation which, through the person of Hans vonGi®ebert, was added in the Spaak Report and
in the Treaty of Rome. As already mentioned, tlipeat was reassured in the 2001 Commission
communication (EC 2001). In connection with Liefm&nobservation, it is sufficient to recall what
he stated regardingaditional forms of industrial cooperation and tHeealthy rivalry” within these
compared to the concepts of “ruthless competitenmd “extreme individualism”.

Liefmann is significant also in the sense that tees whe one who, as early as in the 1920s,
revealed the failure of the Sherman Act; namely ith@as unable to prevent the creation of powerful
trusts abusing their power, thus implying tretisolute prohibition is not a realistic form of

competition regulation

° In the Treaty signed in 1957 the respective @rtighs No. 85. This was changed to No. 81 after the
Single European Act and then, with the Lisbon Tydhat entered into force on December 1, 2009, kvisgc
called The Treaty on the Functioning of the Europeaion, it was renumbered to No. 101.

19 This was especially so in the Germany of the 19@@sn Liefmann published his views.

" Hans von der Groeben was a German diplomat whotHedGerman delegation besides Alfred
Muller-Armack at the negotiations of the TreatyRdme. Then, called upon by Konrad Adenauer, herbeca
the commissioner for competition policy in the fiEsiropean Commission.
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Thesis No. 2: In economic theory, and especially in the interpretation of
the role of competition, the market and the state, German scholars have,
in many respect (and in time) forerun the Americans.

Of the examined German scholars, we firstly cortftaafmann’s findings with the results of
American economics. In this respect, his critignetee Sherman Act, already introduced in relatmn t
Thesis No. 1, has to be mentioned in the firstgl&autside revealing the failure of such regulation
Liefmann has, in some way, foreseen the signifeaidarriers to entry regarding the formation of
market structureglthough the theory of barriers to entry was fiaéd down explicitly as late as in the
1950s and 1960s (Torok 2003). By claiming thatnavally, in free market capitalism everybody is
the monopolist of their own produdte foresaw the model of monopolistic competitidieva years
ahead of Robinson and Chamberlin (19@8)panyi 1993), even if he did not call it thatywa

Regarding another concept of Liefmann, here weRitger R. Noll who wrote in an 1/O study
as late as in 1996 thalestructive competition” is one of the key markatures and still this fact is
denied practically unanimously in economic reseatbloll 2006). Quite the contrary, Liefmann
consequently called Anglo-Saxon free market capital'ruthless competition”. Last but not least, in
connection with Liefmann, it is necessary to néiat the made an early but rather precise attempt to
projectthe strengthening of German trade unions; whicledlied “labour-selling cartels’ *?

Let us move on to analysing the thoughts of thebkrg School. First of all, in relation to
American economist&Valter Eucken was very early in discovering a deficy of neoclassical theory
by pointing out that product and competitors aré homogeneous, as presumed by the neoclassical
model In his theory five factors determine the economgeds, nature, labour as a factor of
production, technological knowledge and the stdokomsumer products. He supplemented these with
the environment: the way of life of the peopletestarganisation, and social structure with its own
habits and laws. The legal-social organisationuiget the monetary system and policy, just as the
realised market structures (MarktformeBased on his finding that economic formulae varyrayket
forms, we may regard Eucken as a forerunner of/tbenethodology

When evaluating Eucken’s work in relation to modefmerican-rooted branches of
economic science, we have to move towards newtdtistial economics and constitutional
economics. New institutional economics, as widelgwn, interprets the concept of ‘institution’ as a
set of norms which aims at directing individuali@e$ in a certain way (Tsuru 1993). In fact,

Eucken’s concepts of Ordnung and Ordnungspolitdjgmt exactly this American approgdtecades

12 This phenomenon has in the past decades devetopeecome the largest political barrier to the
reforms addressing the German welfare state (Ge2eon).
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ahead. So, we may say that, even if not explibitiiyon the wholethe role of institutions appeared in
the work of the Freiburg School much earlier tharihie US, in new institutional economics

If we analyse the thoughts of the Freiburg Schaol the theoretical framework of
constitutional economics, our first observatiothiat James Buchanan, in an article written together
with Dwight Lee, captures the problem of cartels/\amilarly to the Freiburg scholard\ccording to
Buchanan, the essence of cartels is to restricréteelom of others through exercising the freedém o
contracting. This type of freedom must not be e (Buchanan — Lee 1991). So, we can say that
the Freiburg traditions serve as a base for consitinal political economy in some way. What the
Freiburg scholars added to the idea of liberalisrekactly what Buchanan says later, namely that the
idea of free market and competition are constindloideas that have to be defined in the
constitutional frameworkBuchanan 1985). And a constitutional framework & accepted if there
is a social consensus that it is more adequate dhgrof its alternatives to ensure individual self-
realisation.

When introducing our dissertation, we already pminbut how important the Freiburg
scholars considered the idea thia¢ state be strong in the sense that it do notm#uto interest
groups As for the US, the theory of public choice was tinst to declare in the 1970s that politicians,
parties, bureaucrats, just as market actors, folelirinterest (Johnson 1991). Stiglitz was the one
who, within this theoretical framework, analysedwheconomic forces, which he called special
interest groupsare able to restrict the freedom of others thhoegercising their power (Stiglitz
2000). Although he did not phrase it this way, tivigs what he dealt with, according to Eucken’s
logic. Stiglitz claims that the state differs from othetaas in the sense that it is capable of enforcing
its decisions. This thought has already appeare&uwtken!Both scientists come to the conclusion
that the power of the state can only be controlled andtéd by a conscious society in a mature
democracy.

Eucken’s thoughtseappear at Stigler as welFirst of all,both of them were rather sceptic
regarding the state’s ability to regulate markeSecondly, Stigler also emphasised, moreover,gurov
with mathematical methods, thirge company size and dominant position functierbarriers to
entry and thus threaten competitigBtigler 1968). However, Eucken’s and Stigler'susons are
different: while the former sees the guarantegsrofmoting market mechanisms and controlling state
power in ensuring the basic order and performameepetition, the latter targets the elimination of
information asymmetries. Still, they agree ttreg state’s role is to foster the most efficieralisation
of market self-regulatian

In the theoretical (and practical) model of theilfnieg School the state acts as ‘Huter der
Wettbewerbsordnung’ (guard of the competitive ordeith this idea the Freiburg scholars had to
face a substantial dilemma, namely that competitias to be guarded by the state while a

considerable part of restrictive behaviours oritgsan the state. They were not naive, nevertheless
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they pointed out thahe state is not to be expected to voluntarily gl role of the benevolent and
omnipotent agent of public intere3this way they foresaw the phenomenon of rent-sgetind also
its significance first defined in the US by Gordon Tullock in 196Vullock 1967). The Freiburg
scholars also knew th#te solution to rent-seeking is to be searchedrfdhe political constitution

so, what has to be reformed is the legal systesra@ting the operations of the state (Vanberg 2004)

Thesis No. 3: Regarding the EU’s economic policy, its current set of
objectives and way of thinking is influenced by the German thoughts in a
number of aspects that are not commonly known.

We know from our History studies that the Weimaldationalversammlung (Weimar
National Assembly) declared the establishment efdbwvereign, constitutional state in 1919 (Ormos
2008). However, we think that the greatest achiergrnf the Weimar economic governance was that
the economic stability and growth, reached in t8205, was based on the unprecedented cooperation
between state and economy, laid down in a sephkega act® (Forsthoff 1971). This act specifically
ordained thaprice stability, high employment and foreign trézldance has to be achieved parallel,
within the framework of the market economy and amamied by proportional economic growth
The law also specified that these objectives havket reached by the joint efforts of all interested
actors. In our viewthis means not less than the economic policy frasrlewf the EU (that is, growth
and employment accompanied by low inflation) wess Faid down in 1919, in Weimawe all know
that, for post-World-War-One Germany, it took ye@rget on the macroeconomic path that met these
criteria. We also know that the stabilisation anowgh procedures launched in Germany in 1924 did
not last long, mainly due to external factors. N&waess, we consider it essential that, already in
1919,Germany possessed the knowledge that serves asghsefor the current EU economic policy
guidelines However, German history may also teach us thape@tion is workable only in good
times and a crisis may easily blow away loyalty.

We consider it to be less widely known that, both West-German and in European
competition regulationthe late introduction of merger control was evefljualeliberate The
(industrial policy) objective behind this fact wésat, by the time of introducing the regulation,

national/European corporations be strengthenedetation to their American competitoend thus

13 Gesetz zur Forderung der Stabilitat und des Waatster Wirtschaft vom 8. Juni 1919 (The Act of
June 8, 1919 on the Promotion of Economic Stalalitg Growth).

14" Die MaRnahmen sind so zu treffen, fdaie im Rahmen der marktwirtschaftlichen Ordnung
gleichzeitig zur Stabilitat des Preisniveaus, znesi hohen Beschéftigungsgrad und aul3enwirtschadtlic
Gleichgewicht bei stetigem und angemessenem Wafkachstum beitragen.” Gesetz zur Férderung der
Stabilitdt und des Wachstums der Wirtschaft vordu®i 1919, §1.
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become able to cope with the challenges of competin a more and more internationalised
economy.

In the current set of the EU’'s economic policy chijees, strategic alliances, cooperation
among SMEsnd_clustershold a prominent position. We claim ththese economic policy objectives
are rooted in the legal category of cooperation egmnentsevoked by the exemption of the
prohibition of cartels in the 1957 German competitiregulation, the GWB. The exemption of
specialisation agreemenits Germany in the 1960s was similar (Kiihn 1997).

Last but not least we recommend another German tigldse thought about further. Franz
Bohm was the one who said thite basic order has to be developed in such a way the
representation of individual interests eventualgrves the public intereBohm 1980). We are
convinced thathis principle has been a driving force for Europeaconomic integration since the
beginning even if implementation fails from time to timeoWever, such failures are imputable to

human weakness and do not derive from the defigiehtheory.
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