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Abstract

This paper considers the political activity of eooric actors in what we
refer to as ‘overlap issues.’ Such issues con$isvo separate, but related,
domestic and supranational decisions that are takerboth levels of
European governance. Examined here are the domlestit privatisation
policy-making processes in Spain, France and IréJaand the subsequent
European Commission decisions on the state aidsngiuring the sales.
The research argues that although the influenceeadnomic actors is
crucial in understanding the domestic-level prigation aid negotiations,
such actors’ participation is absent in the supraomal decision-making
process that withessed all the aids being approlredrder to explain this
limited political activity of firms at the EU-levedttention is focused on both
the role of the member state and the paradoxes Uh pBlicies that
simultaneously guide and constrain the Commissimm fnaking a decision
against capital. The conclusions situate our figdinwithin the ‘elite
pluralist’ literature on economic actors’ politicactivity in Europe while

also considering the idea of the structural depewaeof the EU on capital.



Introduction and Objectives

Since the early 1990s, students of west Europebticpdiave paid increasing attention
to the role of interest groups in the European bOr({iBU), guided by concepts of pluralism,
corporatism or elitism that scholars raised inlénger comparative politics literature. Influenced
by Dahl! authors including Mazey and Richard$anade significant insights into how non-state
actors have sought to influence EU integration. l&/ttiey argued that individuals and groups
attempt to influence EU policy-making, they did ffiolly elaborate either constraints faced by
some actors, or avenues through which others gaideantages. Greenwoetlal." offered an
alternative model by alluding to a mixed corpottisiralist system to explain EU public policy
development. Clearly guided by the larger corpstditerature, as seen in Schmitter and
Lembruch’s work, it was contended that specific interests who engpymonopoly of
representation have fixed positions in policy-makinLater works transcended these
‘transpluralist’ and ‘corporatist models and pa@dtinstead to an “elite pluralist arrangement
between institutions and policy actotslhtuitively based on ideas raised by those ineigdi
Lindblom," ‘elite plural’ analyses suggest that economic mcemanded a privileged EU
policy-making position given increased regulatorgmpetences from the state-level to
Brussels™ In turn, these demands were “met with concomitsupply of access to the
policy-process by political actors in EU instituis$ seeking policy expertise.

The ‘elite plural’ literature on the political agitly of economic actors has pointed to the
multi-level or dual lobbying strategies at both nemstate and EU levels. While earlier works
by Mazey and Richardson and Greenwood recognizgdiisues make politics and determine
focus,” Coen’s more detailed analysis of developseén trade, social, fiscal, technical and
environmental issues was the first to clearly destrate that “firms play a complex multi-level
game when seeking to influence the (European) yppliocess.” On the one hand, where the EU
has direct competency economic actors will sedleetb directly lobby Brussels or to influence
member states’ behaviour in the Council of Ministe©n the other, one should also “expect to

see periods of national lobbying to facilitate implementation of EU directives and raise new



industrial agendas at the Council of Ministefsli a similar vein, examining vehicle pollution,
common transport and single-market policies Youmnd &/ allace present an advocacy alliance
argument focussing on the actions of member s@atergments, supranational institutions and
specific interestd” Similar to Coen, they conclude that different emmit actors play at
different levels and different institutions depergion the issue and the country of origin.

While these studies offer a cogent understandinth@frole of economic actors in the
European policy-making processes, one may argudutiber insight on firm lobbying activity
at both levels may be gained by extending the arsaly what we define as ‘overlap issues’ found
in European governance. These are issues whereséparate, but related, domestic and
supranational decisions must be taken becausefalieyithin each level's jurisdiction. Such
issues, in which an economic actor has a diredetdesterest, can be found when coupling
certain domestic level initiatives with supranatibrones particularly falling within the
‘competition’ rubric. They include, for example etlprivatisation of a state company receiving
subsidies (domestic level initiative) which haveéotoapproved by Directorate General IV of the
Commission (supranational level one); mergers whiely be approved by national regulatory
authorities before final adjudication by the Merdesk Force; or, a restrictive practices case in
which a national regulator’s decision is potenyiaiVerturned by Brussels.

From a theoretical vantage, ‘overlap issues’ mégrat somewhat different dynamic to
areas studied by scholars such as Coen and Youh@/ahace. This is because the issues they
examine do not necessarily encapsulate two sep@aratal decisions that affect the firm, or, in
other words, related decisions that must be madeé dk the domestic level and then at the
supranational one. As above, these authors sutggstn economic actor's potential lobbying
activity follows a complex path dependent on thicgarea. We can think of Coen’s as well as
Young and Wallace’'s scenario metaphorically asofedl: the force of economic actors to
influence decisions could be of differing strengtiml could take several directions given that
issue domains determine EU or national focus. ati®n could be visualised as economic actors
taking multiple vectors, each with potentially @ifént directions, to influence policy. Their

scenario’s subsequent vector field (a region otepader potential influence) is dynamically



situated somewhere between (or, even at the pdjeboth levels of European governance
depending on the issue. However, in ‘overlap isseimined in this paper there is only a single,
uni-directional vector to influence policy that mag taken by economic actors, where the vector
stems from the domestic-level and extends to the@aan one. There is less complexity in
overlap issues precisely because the decisionstiaffethe firm must, in principle, occur at the
domestic level and, then, the supranational oné 3iggests that the vector field is initially
confined to the first level and then extends to slaeond level of European governance.
Examination of actions taken by firms in such ‘daptissues may thus help us better understand
their political activity (or lack thereof) in botavels, allowing for verification or falsificatioof
existing arguments in the literature. For examipl&verlap’ issues will economic actors attempt
to influence both levels of EU governance? Do thet/for only one, potentially using this level
to influence the other? Or, do they abstain frorfitipal activity altogether and still achieve
policy outcomes that serve their interest?

Seeking to better understand the political actieftgconomic actors, this paper examines
the (dual) policy-processes of privatisations tieakeived aids in Spain, France and Ireland since
1986 and the subsequent EU-level decisions on it dhe justification for analysis of
privatisations and state aid is based on the ala®aeof the existence of ‘overlap,” which offers
the opportunity to examine the political activitifioms on decisions that are in principle made at
both levels of governance. At the domestic levebnemic actors purchasing companies may
have influenced aid negotiations for their futuregstments. At the supranational one, economic
actors may have also driven the decision-makinggs® when such aids had to be approved by
the European Commission. Certainly, one finds tharaent in the literature that privatisation is
a national issue: authors such as Maf¥mmd Thatchéf have argued that the Commission has
followed a policy of subsidiarity in the regulatiand privatisation process and that Article 222 of
the EC Treaty remains neutral with regard to pewarsus public ownership. However, another
argument in the literature offered by Wrightand Moran and Pross&t suggests that
privatisations receiving aids are not an issue inedfto the domestic level. Through Articles

3(g), 87 (ex.92), and 88 (ex.93) of the Treaty amodpean Union (TEU), as well as the



Transparency Directives of 1980/1993, the Commissflegally armed to investigate and
prohibit market-distorting aid™ Therefore, states giving aids during privatisatiazan be
constrained or even stopped by the Commis&igidence of this is seen in the sale of the British
Rover Group to British Aerospace in the early 1988en the Commission heavily scrutinized
aid* The apparent tough stance on aids, particulanigesthe SEA (1986) and Commissioner
van Miert’s leadership of the Competition Directerawvas based on producer and consumer
concerns. From a producers’ vantage, unfair sussidilow recipients to maintain or increase
their position independent of market forces. Then®of aid that may be used in privatisations to
give advantages to producers purchasing compandhsdie direct subsidies, recapitalisations,
loans below market rates, writing off debts, cashtigbutions, and loan guarantees given by the
member state to compani€dsrom a consumers’ vantage, prices and the quafligpods are not
necessarily optimal because aids prevent other etiors from market entry or establishing a
strong position.

There is a three-fold justification for analysis aévelopments in Spain, France and
Ireland. The first is that while both Ireland anga$h have demonstrated higher levels of
enthusiasm than France, all three are in favowr déepened integration process. Because one
would expect compliance with Community regulatiansjuding notification of aids to Brussels,
study of these states’ sales offers the opportutatyanalyse policy-making processes and
potential activity of firms at both levels. Secondhlthough Schmidt offers insights on
business-state relationships in France by suggetiat firms have had a significant tradition of
using the state as a EU lobbying channel in econgulicy formation, less analysis has been
made on business-state relations in Spain anchttelBhis analysis will thus allow us to draw
insights regarding a similar potential relationsiipSpain and Ireland, while accounting for
factors that may explain this across the threesta#tnd thirdly, all of these states have privatise
to different degrees since 1986, thus offeringrayeaof sample. The French privatised first and
more intensely, particularly in the mid 80s andye@0s; Spain privatised well before Ireland, but
arguably less intensely than France because tteerstntained until recently golden-shares in

some monopoly sector companies; and Ireland stihtains several important public sector



companies whose equivalent has been partially by &old off in the other two state’.
Analysis across the range will allow to see if éhare any differences or similarities in the
processes, particularly the strategies taken bgauo@ actors purchasing companies.

The next section analyses the domestic level psatdn policy-making process in
Spain, France and Ireland, with specific focus lo@ &id elements of the sales. The section
thereafter examines factors that explain the suls@gCommission decisions on the negotiated
aids. It will be argued that although the directtipgpation of economic actors is crucial in
explaining the large quantities of privatisatiod aiegotiated at the domestic level, their direct
participation is absent during state aid approvaha supranational one. In order to understand
this limited political activity of economic intertssat the EU-level, attention must be focussed on
the role of the member state as well as the paesioxEU policies that simultaneously guide and
constrain the Commission. The conclusions offeighits on firms’ political activity in overlap

issues and on the concept of the EU structuralrepece on capital.

The Domestic-Level - Privatisations in Spain, Frane and Ireland.

The Spanish state-companies studied belonged tdotineer Instituto Nacional de
Industria(IN1) later rename&ociedad Estatal de Participaciones Industrigl8&Pl); in France,
those falling under the responsibility of the Minysof Finance are analysed; and in Ireland, those
that pertained to Department of Public Enterprigeexxamined. Tables 1, 2 and 3 summarize the
main privatisations in Spain and France and athefprivatisations in Ireland over the last 15
years; all privatisations known to receive statis@re included in the tabl&¥,

Broad comparative analysis of the tables revealsetimain observations. First, it is
usually the case for Ireland and Spain that pidegticompanies receiving state aids were directly
sold to private investors, many of which were nmationals based outside these states. The
French model differs in that flotation was oftersén over direct sale, but the final result was the
concentration of controlling shares to tieyaux dursas discussed in this section. Secondly, aids
were given regardless of the ruling paftyThis suggests that there was no ‘government lime’

granting state aids, but rather, that purchaseagepl instrumental roles in demanding their



desired deal as discussed below. Thirdly, a nurobettate aids were indeed notified by the
member state and subsequently reviewed by the Earo@ommission. The exceptions were
those between 1986 and 1993 by the Spanish SteidSOE) where there was neither

aid-notification, nor subsequent Commission revéasmanalysed later.

Spain: Economic Elites Driving the Sales at the Bstic Level

Despite suggestions to the contr&fymany privatisations took place in the INI during
Socialist rule®' Previous examination of INI privatisations by tBecialists of the car maker
Seat, which was sold to Volkswagen between 19861880, and the truck-maker Enasa, which
was sold to the Italian firm Fiat in 1991, indicatbe active participation of economic actors and
neo-liberal minded political elites led by thoserfrthe Ministry of Economy and Finance (MEH)
seeking to stop the long-term budgetary drain pdsedhese companies. The result was an
opaque policy negotiation that saw neither citizanr interest group, nor representative
institutional participatiorf™" For example, in the case of Seat one witnessashbpiocess of
privatisation. This first consisted of a prior fir@al restructuringganeamientpof the public
enterprise with Treasury funds, benefiting prividtancial capital from Spain. The second phase
included granting recapitalisation funds before after the sale, cash contributions, and
retroactive contributions, all of which benefitég new owners. Both points highlight the active
influence of two main actors during the privatieatprocess - financial capital from Spain and
(especially) industrial capital outside of it. Ahet PSOE privatisation not previously examined,
which verifies the ‘two-phase’ hypothesis, is todtMTM-Ateinsa which manufactured train
engines and equipmefit" Once loans it was receiving from financial capitate repaid and the
balance sheets cleared, the eventual price otc@&C-Alsthom was 3.579 billion pesetas: less
than the share capital of the companies (4.1 hill@setas.) Months after the sale, the state funds
towards the companies in terms of retroactive domions demanded by GEC-Alsthom in 1990
amounted to 2.676 billion pesetas.

SEPI privatisations by the Popular Party (PP)esit296 also witnessed economic actors

driving the details of the domestic level policygodation alongside MEH political elites. For



example, Productos Tubulares (hence PT), a compamptoying approximately 400 workers
located in Vizcaya (the Basque Country), producegirdess steel tubes and pressurized gas
cylinders®™ Although its production outputs since the earlyod$ steadily improved, PT’s
before tax results still amounted to a loss of @ian pesetas in 1997. Seeking state-withdrawal
of this loss-making company, the government eargthihver 25 billion pesetas of Treasury
funds to restructure the company and left a pueclpice of 1 peseta as insisted by the buyer,
Tubos Reunidos.

Iberia is the most recent sale by the Partido Ro@lso witnessing the leading role of
economic actors during the process. The nationa@had a history of low profits, high debt to
equity ratios, and an aging fleet that justifiedtiarge capital injections of 120 billion pesetas
and 87 billion pesetas in both 1992 and 1995, wi@dy.”* Beyond improving the company’s
financial structure and renewing the fleet, thedtipns paid for redundancy payments towards
3300 of the original 30,000 workers of the earlys.90nlike the other Spanish sales above,
however, by 1998 the company had started to expezi@ turnaround after its restructuring:
before-tax profits reached over 20 billion peseta4997 and increased to over 65 billion in
1998 In wake of the turnaround and in order to cemleacompany’s future growth potential,
the PP sought to sell 40 per cent of the compaimystdutional investors representing both solid
experience in the airlines sector (British Airwayrsd American Airlines) and strong financial
backing (Caja Madrid and Banco Bilbao Vizcaya Argeia). Newly issued shares would be in
principle ‘purchased’ by the new partners therdlpnang the share-capital of the company to be
increased as well. However, analysis of the negiotigorocess between political and economic
actors reveals that the latter requested a diregigion of capital to help subsidize the purchase.
The funds for this operation were provided by MBHWwo means: first selling off a subsidiary of
Iberia, Aviaco, for the value of approximately 30itn pesetas, and later, another cash injection
from the public purse in the amount of 20 billicesptas. As table 4 illustrates, the price finally
paid in December 1999 was approximately 80 per oétite value of each investors’ shares,

representing a total discount of 50 billion pesetas
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France — The Noyaux Durs and Domestic Level Sales

Dissimilar to the Spanish privatisation in whichga aid quantities were manifest, there
were no aids given during the first major round~oénch privatisation under the Conservatives
(early 1986-October 1987). The major sales of firmeompetitive market positions, including
Paribas, Societé Générale, Saint-Gobain, Havad iid effectively generated FFr 100 billion
for the Treasury™ Because ‘all major decisions were left to ministediscretion,*" the
Finance Ministry, together with neo-liberal mindgdh-ranking bureaucrats heading privatised
companies, ultimately favoured the creation of tbgaux dursThis select nucleus of French
shareholders close to the Conservatives effectivelg ‘sufficient portions of capital (and were
able) to exercise...controf The instrument used to create this concentratioms w
under-pricing: the Minister fixed share prices virlow the market value, attracting large buyers
with connections to the ruling parties. Share diste ranged from 19 per cent for Saint Gobain
to 8 per cent for Havas and resulted in only 24rimal and industrial actors involved in the
distribution of the controlling blocks. This undgwicing, resulting in a loss of approximately FFr
24 billion in potential revenue, can be understdmbed both on thdccole Nationale
d’Administration(ENA)* background that personally linked (political amd®omic) actors in
the closed decision-making circle and on Financgsals to reduce state economic

participation®"

The second major round starting in 1993 witnessgiifain the instruments adopted to
privatise as handpicking of shareholders was aceored by a number of pre-sale capital
injections, more closely resembling the sales urlderSpanish PSOE and PP. Over FFr 80
billion served as aid to restructure loss-makingganies on the selling block as demanded by
potential members of theoyaux durd®" For example, the computer company Bull received a
capital injection worth FFr 4 billion between 1981d 1992 as well as an extra FFr 2.68 billion as
R&D assistance while still under state control. iDgrthe second round, Bull received another

substantial injection with the goal of improvingtbompany’s accounts prior to its sale. This aid
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over three instalments amounted to FFr 11.1 billietween 1993 and 1994 and in large part went
to the main buyers of the company - NEC, MotorBlai, Nippon Printing and France Telecom —
that had prior cooperation agreements with Bull.

Crédit Lyonnais (CL) is perhaps the most enlightgnisale withessing a closed
policy-process between economic investors andigallidctors in where large amounts of direct
aid were given. In 1995 CL was the largest Eurogeamk with 71,000 employees and 1,700
branches outside of France. Through various forhpapment, CL received more than FFr 100
billion in aid over 4 years. This was deemed neargdsy investors in order to save the bank while
making it competitive as a privately owned companyhich thenoyaux durwas made up by
Crédit Agricole (10 per cent), AGF (6 per cent), AX5.5 per cent), Commerzbank (4 per cent),
BBV (3.7 per cent), and Banca Intesa (2.7 per cédit¢ privatisation of CL occurred when
French banks were rushing to consolidate theiraijmers through mergers and take-overs. CL,
labelled the ‘plug-hole of a bank’, was steeredhgyFrench government towards Crédit Agricole
just after CL’s Chief Executive brought it backpifitability thanks to massive injectioff&""
Crédit Agricole was aware that it would have bekasen as main shareholder of the privatised
CL, as its solid rural base would integrate pelfewsith the urban base of CL, thus creating a
powerful conglomerate. This was due to the MinigifyFinance’s interest in solidifying the
banking system and seeing CL as an opportunitydate a second large conglomerate on the
French market to balance out BNP-Parit¥8sThe chief executive of Crédit Agricole, having
entered an agreement with the government, acqu®gzer cent of the shares once all state aids

had been cleared in Brussels as discussed in giasaeion.

Ireland: The Role of the Firm in the Privatisatiohlrish Steel

Similar to the privatisations in Spain and theosecround in France, the one Irish
privatisation in which aids were granted took placeclosed settings where economic and
high-level political actors negotiated the detailghe sale. Irish Steel (hence IS) was a 100 per
cent state owned company which operated the cdsmnyy steel making and rolling plant out of

Cork™ Five years previous to its sale in 1996, IS seflelosses reaching an estimated £20
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million by mid-1995. This was reflective of genedaicline in demand for steel, oversupply in the
Community, and the collapse in prices. As a raduitture difficulties, the state sought that IS be
taken over by a private investor capable of resitirirgy and modernizing given changing market
dynamics.

The process to find an industrial partner was lgardnsparent and it is difficult to say
with certainty from whom the state received offensl what these offers were. Nevertheless, the
private company Ispat, a large multi-national steaking company with a good track record in
turning around loss-making companies, was eventugliosen to negotiate with the lIrish
government led by members of the Departments @frigiea and Public Enterprise. Similar to PT
of Spain, the first condition set by the buyerslided that IS would be sold for a symbolic
amount of £1. The second was that a £17 milliam lgranted to IS by the state in 1993 would be
written off. The third was that a cash contributairover £19 million would be made by the state
to IS. This would be used by Ispat to cover balafa®t deficits, to implement specific remedial
environmental works, and to restructure existiranig. And the final condition was that more
than £2 million would be given towards any potdntroactive claims. In a similar fashion to
the INI/SEPI sales, Ispat negotiated a sale in wHiceceived over £38 million to take over the
company. The only condition Ispat agreed to wawillingness to assume the company’s future

viability over 5 years without further aid.

To summarize, the domestic-level analysis indicdtest several state aids were
earmarked towards companies privatised in Spander (2 round) an Ireland. This was a
consequence of the closed process wherein ecoramtiocs actively participated with specific
political elites to the exclusion of other sociairests. Although the economic actors involved in
the privatisations in France were representativfasfely native) investors from tHgoyaux
Durs, the Spain and Irish sales witnessed direct salpnuiltinationals.

The evidence provides an opportunity to situateseéhexperiences first within the
literature on business-state relationship in (ddimlesconomic policy formulation. Schmidt's

hypothesis on the close ties between the Frencargment and economic actors is verified in
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privatisations receiving state aids. Moreover,dkiglence suggests a similar dynamic at play in
Spain and Ireland (where multinationals purchatiiegcompanies negotiated alongside the state)
even though such a well-established tradition do¢exist in these states. An explanation for this
may lie in the fact that these states possessgsaoecutive leadership that was willing to make
ties with economic actors. Elgie has argued thangt leadership in France is due to “the
presence of a strong central state, the limitatpdased on judicial review and the weakness of
the legislature...” Heywood™ suggests the existence of similar factors in Spaith the
result being a tightly knit core-executive led bythb the Prime Minister and the Ministry of
Economy and Finance. And Fari®llhas argued that while the Taoiseach (Prime Ministe
remains the “chief executive,” the executive “rensathe arena in which ultimate.... decision
making takes place.” The privatisation processesalin three states suggests that the
core-executive ‘common denominator’ correspondhéoFinance Ministry that was pivotal in
securing public funds for the operations. Such -executives and economic actors purchasing
these state companies had self-supporting goalalfibaved ties to be established and forged.

On the one hand (neo-liberal) political elites ddustate withdrawal from companies
suffering from a history of losses. This would eite their goals of preventing long-term
budgetary drain and increasing overall economicpmditiveness by means of state withdrawal.
And on the other, economic actors sought to erdger markets (or expand in pre-existing ones)
by attaining financially restructured companies aading to terms they demanded. This
eventually would serve to their goals of attainimgble companies that were potentially
profitably. Given the strong executive leadershipnf Finance willing to negotiate with
economic actors based on both actors’ symbiotitsgoaupled with the state resources at these
leaders’ disposal, one may argue that the econeltés acted rationally during domestic-level
policy-making. Political participation was virtuglrisk free for the purchasers and pay-offs
would have been lower had they abstained fromipaliactivity.

The second area of the literature we can thuatsitour domestic level findings is that on
the political activity of economic actors. One naague that the findings are not inconsistent with

ideas raised by ‘elite plural’ authors suggestimg importance of economic actors engaging in
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direct domestic-level lobbying. Such a strategyetaky firms was rational, virtually risk-free,
and in their interests to pursue because theyttifeenefited in negotiating aids. However, given
the previously offered framework theorizing thestaince of ‘overlap,” wherein domestic level
bargaining was still contingent on supranationgbrapal, analysis of developments at the
European Commission level is necessary. Will thedinectional vector of influence that
theoretically exists in overlap issues really tthe firm directly to Brussels? If so, why? If not,

why not?

The European Level — The Leading Role of Economicdors?

Before considering the role of the EU with respiecthe privatisation aids above, it is
necessary to consider a brief ‘overview’ of how @@mmission, particularly DG IV, arrives at a
decision®™ Drawing on ideas raised by Cini and McGowArthere are two theoretical routes. In
the first, the Member State (MS) complies witholtidigations by notifying the Commission of an
aid. ‘Phase 1’ investigation then begins whemagporteur (a Commission official) is given
responsibility to lead the investigation. At thedest Phase 1, the aid can be deemed compatible
with the Common Market or, exceptionally, a dedplease 2 investigation has to be started with
initiation of the Article 93(2) procedure. The pils outcomes here can be either aid approval,
or a negative decision, in which case the aid &g illegal and must be recovered by the MS.

The second route corresponds to that where a MS mimenotify the Commission of the
aid. Here, there are two possible outcomes. Ifitsie the Commission becomes aware of the aid
through some other third means (such as competitbcssnitch or reports from the financial
press) and it may order a temporary aid suspermsidfor formal notification by the MS in order
to pursue investigation of the case at the EU-I&/dBecause European Court of Justice (ECJ)
rulings have confirmed that “an aid cannot be dekmiiegal simply because it was not

»xIviii

notified, a non-notified aid that comes to the attentiorthef Commission will have to go
through Phase 1 and, potentially, Phase 2 investigashould the Commission choose to
investigate it. The second possible outcome isttiteCommission, which may be aware of the

aid through some third party means, neither suspemdl calls for formal notification, nor
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investigates the aid’'s incompatibility with the Cmion Market. As such, one may argue that the
aid is effectively ‘approved,’ albeit without arfisfal Commission decision.
Based on the above, for the sake of simplicityeatere four theoretical scenarios, where
MS = Member State, C = Commission, T = Notificatibmrough Third Party Means, y = aid
notification, x = aid non-notification, ai = aid pqoval with investigation, awi = aid approval
without investigation, d = aid denial, s = tempgraid suspension.
i) MS, > Cy
ii) MS, 2> Cy
i) MS, - (potentially) Tc > CforcesMS;y or Cs+forcesms>y9 Cior G
iv) MS, > (potentially) T,c > Caui
The rest of this section will demonstrate that &ligs given during the privatisations in
Spain, France and Ireland are best described Imagos (i) and (iv.) In an integrated discussion,
we will also argue that scenarios (ii) and (iii)re@ot likely to be plausible alternatives. In arde
to understanavhy all the aids given during the sales in all threges were approved, a deeper
analysis of the state aid decision-making processquired. Factors that may have influenced the
Commission which are evaluated include potentialiM®lvement beyond simple notification,

participation of economic actors who bought the pames, as well as the ‘structural’ constraints

faced by supranational authorities.

Scenario (i) M$ =2 Cy: Privatisations Under Spain’s PP, France, and &etl

Privatisations during PP rule in Spain, those dytive second round in France, as well as
IS in Ireland received aids that were notified by MS to the Commission that eventually gave
approval (see last column, Tables 1, 2, and 3)etarence to sales studied previously, after
domestic-level agreement on terms of conditionth@Productos Tubulares sale was reached, the
Spanish government notified the Commission of ide aarmarked towards the privatisation in
March 1998*; the same was done for the aid going towardsabemlay 1999.This was similar

to the Irish governments notification of aid tshiSteel in September 1998lotifications were
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given in the cases of CL (September 1996 and RO Societé Marseillaise de Crédit (July
1993) and Bull (April 1991 and February 1993).

Although formal MS involvement is theoretically avence notification of aid takes
place, further analysis of the Brussels decisiokingaprocess surrounding the Spanish PP and
Ireland’s IS aids reveals the MS’s key role in@péing to influence the process through national
representatives. In the case of SEPI sales prdyiogisamined, there was subsequent
communication between the SEPI delegation (whiclugdled members of MEH) in Brussels and
the Commission that occurred not only through nhetters, but also “bilateral contacts” between
April and July 1998 (in the case of PT) and Jurg: Amgust 1999 (in the case of Iberia.) This is
also found when analysing meetings held betweeicial from the Departments of Public
Enterprise and Finance and the European Commisgitween September and December 1995
(in the case of IS.) According to Commission ofilsi these “contacts” are commonplace when a
state aid is investigated and they can be bestctaized as “informal™ These meetings
occurred not only witmapporteursin charge of investigating a specific case, bsib ainit chiefs
responsible for over-seeing aids in specific sectdihe meetings between the MS and the
Commission served to discuss the overall ‘busipkss of the company receiving the aid. These
plans, previously developed by economic actorshaging the companies, discussed details such
as the volume of the aid, past and projected filshperformance, investments to be made while
in private hands, and workforce reductions aftershle. Analysis of the decision making process
in these three sales reveals two ‘bottom linesthef MS’s presented ‘business plan’ that the
Commission sought. The first, corresponding to cammgs having a history of financial losses,
such as PT and IS, was that they were ‘economicihle’ after the ail and, more importantly,
that the state was withdrawing fully from its owstg@p with promises of not bailing out the
company in the future. And for companies such a&sidh which were on sounder financial
footing, the bottom line judged favourably by then@nission was that the state was acting as a
market investor who would not unreasonably injexghcinto a profitable company that is in

expansion under private ownership.
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Though taking a tougher stance, the Commissiomattly concluded similar to the
Spanish and Irish sales that the aids towards B round privatisations were compatible
with the Common Market after numerous bilaterdigand exchange of documents with the MS
led by representatives of Finance. While the desspublished in the Official Journal (OJ) do
not emphasize it, DG IV officials argued that besmprivatisation is considered by the
Commission to be the “best insurance policy agdirtste state involvementthe aids to Bull
(of FFr 18 billion) and Societe Marseillaise de ditdFFR 6.3 billion) were let through given
France’s emphasis of its “commitment to sale” dyrhilateral talks’ The case of CL also
highlights how France was also able to effectiveige step a previous judgement by the
Commission with promises of total state withdrawed. DG IV officials highlight, a negative
decision on the FFr 100 billion that was earmariadards CL was on the pipeline, especially
because French officials had not fulfilled theiomise of ‘one time, last time’ when money was
previously pumped into the bank to save it in 1Y93However, because the business plan
presented in late 1997 by French officials confumemplete state retreat from CL, coupled with
fears of the company’s closure should the aid pgelae denied, a positive decision on the
(further) aid was sealed. Once the Commission’ssgetto approve the aids was confirmed in
August 1998, the procedures to privatise the barits tmain shareholder began in early 1999.

Summarizing the evidence under this scenario, theréwo main observations that can be
integrated in the existing literature. First, ttoea of ‘state economic retreat’ guided the
Commission in the approval of aid in all three esatwhile it simultaneously prevented the
Commission from making a decision against the Aithough no part of the EEC Treaty/TEU
stipulates that states ought to privatise, it isegally preferred by the Commission. Regardless of
potential short-term costs, the Commission felt 8tates must disinvest from the economy in
order to increase the long-term competitivenessediiiency of the single integrated market in
which private investors can thrive. Aware of thiee MS highlighted during these informal talks
this key aspect of the aid serving a higher purposigat of state economic withdrawal. Thus,
although the Commission could have theoreticallyst@ined member states by deciding against

the aids as discussed earlier by authors such ahi¥nd Moran and Prosser, it held the view
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that aids towards privatisations were a means tow@age economic liberalisation as discussed
by authors such as Majone. As a result, it doese®in surprising that all the aids were approved
and that scenario (i) above was unlikely to ocdaterestingly, neither the region where the

company was located, nor the sector to which tmepamy belonged formed a large part of the
Commission’s calculation of interests when makinglfdecisions.

A second observation relates to the role of thm fin the Brussels’ decision-making
process: answering the previously raised quedtiwnevidence in this scenario suggests that the
uni-directional vector of influence theoreticallyiging in overlap issues ditbt take the firm the
Brussels, at least in terms of its own direct jprdit activity. This occurred because the MS,
wherein strong core-executive leadership was msiniédfectively “lobbied” the Commission on
the buyers’ behalf. Indeed, the concept of busiraeters’ attempting to influence Brussels’
policy-making through its member state has beenodstrated in the ‘elite plural’ literature by
authors such as Coen and Wallace and Young. Thenamts offered in these pieces highlight
that the firm attempts to influence member stabesiavior in the Council of Ministers. The
evidence gathered here also demonstrates thag¢aifispssues the firm seeks to utilize the MS to
directly lobby only the Commission. There are twagsons for this.

First, in this overlap policy area the Brusselsisien-making process is centred only at
this half of the EU dual-executive and firms reatizhat the strong executive leadership offered
by Spain, France and lIreland could effectively genf a one-to-one battle against the
Commission. As discussed earlier, all three staes characterized as having strong
core-executives and the privatisation process vedgsad one in which the Ministries of Finance
played pivotal roles. This points to the robustnafssational institutions and the importance of
business-government relations as discussed by rauguch as Eberleli. The supranational
level subsequently witnessed that these domesittels, who had gained ties with business,
could raise a cohesive voice during the Brusselgstigation process given that national
representation for state aid was embedded. Onel ¢bus argue that firms strategically chose

that the MS act as an advocate in Brussels: MSe n@rsimply one voice amongst many in the
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Council of Ministers, but, rather, each represesteshg leadership that could effectively have,
and was willing to perform, a face-off against @@mmission on behalf of the firm.

Secondly, economic actors sought the MS lobby nigtlnecause of its leadership strength,
but also its legitimacy. The MS derived this lagiicy because it was ‘spending’ the money
(giving the state aid) as opposed to ‘getting’ theney (receiving the state aid.) As one
Commission official put it, Brussels officials aded talking with the buyers who subsequently
do not like to “be seen in Brussel4."Firms realize that the Commission does not wisinibark
on direct negotiations with buyers because it @fmon knowledge that money put in by the
state before privatisation is really a direct aicdbtiyers™ that places them in an advantageous
market position - something which the Commissioasdnot want to be accused of doing. This
points to the idea that, at times, firms will intienally abstain from political activity: avoiding
state aid investigators may increase the chancdwmwihg aids approved and, thus, increase
overall benefits for the firm.

It is important to note here that abstaining frastitical activity has more to do with lack of
legitimacy than it has to do with controlling lobbg costs. As the literature on interest group
activity suggests, several potential interests atoemgage in direct lobbying in Brussels given
resource constraints. Yet, the buyers of the compawere large capital actors with ample
lobbying resources. Evidence of this is seen iretti®ns of British Airways (BA). In 1994 and
1995 BA had (unsuccessfully) attempted to influetheeCommission to stop state aids towards
Air France and Iberia while both companies werlyfsiate-owned. This leads one to conclude
that BA had a Brussels’ lobbying infrastructure wéwer, in 1999 BA actually remained silent
during the approval of aids linked to the salebsafria, a company of which BA was to now buy
10%. One may argue that BA allowed the Spanisle ste&ct on its behalf during the Iberian aid

negotiations in 1999 precisely because Brusselsidered the state a more legitimate actor in the

aid policy process, not because BA lacked resowcadobbying infrastructure in Brussels.

Scenario (iv) M3= (potentially) T,c 2 Cawi: Privatisations Spain’s PSOE.
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Dissimilar to the aids above that were notifiedty Spanish PP, the Conservatives during
the second round in France, and the Fine Gael-lraboalition in Ireland, those given to
companies privatised by the Spanish Socialists wetenotified to the Commission. Given
suspicions of existence of aid incompatible witle tBommon Market, DG IV requested
information in December, 1993, from Spain’s Minystif Industry on INI financial transactions
since 1986 (when Spain joined the Commurifty)ithin days of the request, however, the PSOE
Industry officials stated Spain’s refusal to comfflyrhe Commission made no subsequent
request for information and, based on interviewh Wiommission Officials as well as analysis of
Competition Policy reports, to this day has neithggpended nor forced formal notification of
aids going to INI companies privatised by the Sist&" By not subsequently investigating the
legality of the aids, the Commission effectivelypepred them. One may argue that this served
the interests of economic actors who demandedaadreceived the aids during domestic level
negotiations. As in the previous scenario, the flichnot need to take the single, uni-directional
vector to Brussels. This time it was not becauséMB lobbied on its behalf, but, rather, because
the Commission unilaterally arrived at a decisippraving the aids without any other actors’
participation being required.

There are three potential explanations why the Cission allowed the privatisation aids
through. The first relates to the staffing of emmission. As suggested by one Commission
official,”™ DG IV understaffing impedes to a large extent@oenmission from analysing cases
beyond those notified, which is already greaten tive Commission can handle with an average
of over 500 cases per yedrNevertheless, this explanation seems weak whesidening the
case of the Spanish Socialist privatisations:ef @ommission truly lacked resources, it does not
explain why it made the request to the INI in 1998he first place, or, why even something as
simple as a follow up for more information in watdestate non-compliance to the first request
was out of the question.

A second explanation is that a ‘EU policy d&4fvas made with the Spanish Socialists: in
exchange for the aids to ‘go through untouche@, @ommission would receive in return Spanish

support for other major EU policy initiatives. Hoveg, such an explanation is difficult to verify
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based on analysis of potential EU policies thateeigmced (potential) opposition under the
Socialists. Relying on Hix®" framework of the 5 main areas of EU policies — aebm
regulatory, redistributive, economic and monetamternal security, and foreign policies — one
can see that the Socialists had few qualms wittEuhinitiatives in the early-mid 90s as reflected
in comments by Prime Minister Gonzal&%.The only potential contention may have related to
changes to the structural funds (which would hawwided less EU budget financing) and the
McSharry CAP reforms (which attempted to boost cefitipeness in agricultural productioff)
Yet, Spanish eventual acceptance of these maygteieed not because of any potential state aid
trade-off made by the government, but, rather, iseaf the country’s ability to negotiate related
preferences. That is, at the Council level Spairs whble to receive increased Community
financing by way of the Cohesion Funds establishek94 and to maintain generous subsidies
on Spanish products, such as olives and"flax.

A third, perhaps more cogent, explanation of then@ission failure to investigate
Socialist INI aids extends on similar reasoninglaxjing why notified and investigated aids go
through. When deciding whether or not to contirmpursue investigation of the PSOE aids, the
Commission was faced with a dilemma as suggestsewsral officials On the one hand, EU
state aid control could be pursued guided by sieont-goals of preventing unfair subsidies. And
on the other, the aids could be allowed to pasdeguby long-term larger Single Market goals
concerned with free movement of capital in thegraed market and increasing overall market
competitiveness, one means of which is to takestsie out of the economy. Herein lies the EU
deregulatory policy paradox with which the Commussivas faced: EU deregulation stresses the
movement towards a competitive market wherein thte plays a limited role in the capitalist
economy and private capital can thrive, while goahllows theoretical penalization of states
implementing means consistent with such ends ihiurdtate aid is granted. Aware of this
paradox, officials realized that regardless of dfdg were given by the Socialists, the overall
privatisation policywas consistent with the general thrust of Single Maudals encouraging
economic liberalization, increasing industrial catifiveness, and free movement of capital in

the EU™ By not having to place itself in a position wheaiels had to be reviewed and



22

potentially stopped (scenariid above) the Commission did not have to either disage states
retreating from the economy or hinder the expaneidauropean capital into the single market.
After all, key multinationals from outside Spairgeéated with the Socialists, such as Germany’s
VW (that bought Seat), Italy’s Fiat (Enasa) anchesUK’s GEC-Alsthom (MTM-Ateinsa). The
developments thus suggest that, guided by godibexlization, the Commission unilaterally
acted in the interests of capital without its pp@tion. As clearly emerging from interviews with
DG IV officials, rapporteursand higher-ranking bureaucrats do not operatezacaum and they
are indeed aware of their larger economic enviranndifficult decisions will be made by not
only considering the evidence of the case, but &kng into account the wider context of

Community economic priorities.

Conclusions

This paper has considered the role of the firmliatwe have defined as ‘overlap issues’
found in European governance. These are issueswiverseparate, but related, domestic and
supranational decisions must be taken at bothdeWge argued that these issues theoretically
allow economic actors to take single, uni-directilomectors to influence public policy at both
levels of European governance, where the vectonssteom the domestic-level and extends to
the European one. The particular overlap issue gwinhas been state-aids given during
privatisations in Spain, France and Ireland anddhlesequent approval of such aids at the
supranational level.

The evidence suggested that the uni-directionabvex influence theoretically existing
in this overlap issue took economic actors to Maideiaris, and Dublin, but it did not take them
directly to Brussels. In other words, direct pap@tion of economic actors with core-executives
from the Finance Ministries explain the large qiis# of privatisation aid negotiated at the
domestic-level. This can be understood based osdlfisupporting goals of both economic and
political actors. Nevertheless, the direct partitipn of these same economic actors did not take
place in the aid approval process at the supraratmme. The latter dynamics can be explained

based on one of two reasons. First, in cases viherstate aid was notified, the Commission
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accepted the aid due to the influence of the Merfiitate (MS) that ‘lobbied’ on behalf of the
economic actors. In this scenario, economic acfmiechasing the privatised companies
intentionally abstained from political activity gim that the MS consisted of executive leadership
that was willing to lobby on behalf of the firm ahdcause the MS had more legitimacy as policy
actors in Brussels’ eyes. Secondly, in cases wiher®S did not notify the aid, the Commission
unilaterally accepted it without investigation ahds acted in the firms’ interest without their (or
any advocate’s) participation being required. Tzis be explained not because the Commission
either lacked resources or made a ‘policy-dealhwiember states. Rather, the Commission was
guided and constrained by EU policy paradoxesdtrassed, on the one hand, short-term state
aid control and, on the other, long-term Europeanket competitiveness.

Given the above empirical findings, it is usefuétdract how this study may increase our
understanding of the political activity of econoraitors in Europe. However, it is also necessary
to highlight limitations to this study on three grmls. First, this paper deals with what we refer to
as ‘overlap’ issues in European governance. Thidiéd that the potential vector of influence to
be taken by firms would be uni-directional, stemgnirom the domestic-level and extending to
the European one. Where there is possibility foltimectors to be taken as occurs in other issue
areas studied by those such as Coen, economicsattmy face more uncertainty. This may
subsequently affect their strategies and reswtrimore complex interplay between both levels of
governance than captured in this study. Seconyekxamination has focussed on a limited area
within EU competition policy in which there is poji overlap. From this perspective, the analysis
Is limited to lessons for privatisations and statedecision-making, leaving future researchers to
examine if such dynamics exist in other overlapésssuch as ‘restrictive practices’ or ‘mergers.’
And third, we have examined developments at thesstimand EU levels focussing on only three
of the fifteen EU states. Although many of the bsyef privatised firms were representative of
strong capital actors, both national and supranatilevel dynamics may differ when the strong
executive leadership is lacking.

The first main insight, based on the experiencervéie was notified, relates to economic

actors’ EU lobbying strategies and why such stiategre sometimes taken. As previously noted,
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several ‘elite plural’ authors such as Coen, andlada and Young have demonstrated that
private actors have increasingly attempted to enfire Brussels either through direct lobbying or
through their member states. Indeed, the findiegamding notified state-aid are consistent with
the idea that even though they may make no diobttyling efforts, firms sometimes utilise the
Member States to act as their lobbying tool in Bels. Complementing this idea, this study has
also demonstrated that in overlap policy issues@Beussels’ policy-making is centred around
the Commission, firms use the MS to battle directigainst the Commission: strong
core-executive leadership which is willing to malkes with economic actors is effectively
utilised to perform a face-off. The reason why #tiategy is taken is not only because the MS
offers solid leadership, but also because Brussaisetimes may not consider the firm to be a
desirable policy actor. Ignoring this lack of legiacy and pursuing direct lobbying would have
meant that private actors would have risked losimgomes previously secured during (risk free)
domestic level bargaining. Because political attiin Brussels meant that end-payoffs would be
potentially smaller than with non-activity, it seetha reasonable strategy for economic actors to
remain silent, if not hidden, in order to achieleit desired choices. This suggests that at times
economic actors will not seek a privileged EU pglicaking position. Rather, they sometimes
may have strategic reasons for intentionally abstgifrom direct political action in Brussels,
even though the outcomes of this level's policy-mgkprocess may have a direct impact on
them.

The second insight drawn from this study, basedhenfindings when aid was not
notified, helps scholars reflect on assumptionseugishg many of the studies of EU interest
group behaviour from the pluralist/corporatististiperspectives as mentioned in the beginning
of the paper. Such studies assume that there &\aide conflict in the policy-making process
and that direct participation, or through an intedmary, is necessary for private actors in order to
attain outcomes in their interest. However, thiggsdas presented some evidence suggesting that
observable conflict does not occur even though fimécomes in economic actors’ interest are
achieved. As discussed above, state aid develogroaeder the Spanish Socialists witnessed the

Commission unilaterally deciding in favour of unified aids by not pursuing investigation. It
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was argued that the Commission chose long-termsgafatcreating a competitive European
economy (characterized by free movement of cagitdlstate-economic retreat) over short-term
infringements of Community regulations (on statd aontrol.) In such a scenario, policy
preferences of capital actors were thus heard withaving to raise voices. With this in mind, it
is relevant to note what Przeworski and Wallerséegue:

The effective capacity of any government to att@hatever are its

goals is circumscribed by the public power of calpit. It does not

matter who the state managers are, what they \aadtwhom the

represent.... Capitalists do not even have to orgamizd act

collectively: it suffices that they blindly pursaarrow, self-interest

to sharply restrict the options of all governméfits.

Even though economic actors may not directly padie in the EU policy-making
process, or even have any type of representatitimgaan their behalf, there are times that EU
public policy may still be biased in favour of thaiterests given the capitalist economy within
which the political system functions. The actiorisEd) officials will be at times “relatively
autonomous” — decisions may be taken unilaterballythey will be structurally bound within the
capitalist economic framework. With this in mind) Echolars may reconsider taking the trodden
path leading to further analyses of key actort@(formal or informal) Brussels’ policy process.
Rather, they may envisage taking a less traveliegl leading to further analyses of how

sometimes supranational actors will act relatialyonomous in the interests of economic actors

and how EU public policy may be structurally depamicon capital.



Table 1 — Main privatisations in the Spanish INI/SEP| 1986-2000
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Year | Company | Sector Buyers State Aid Given | State
During Sale Notification/
(Pesetas)? Commission
Review of
Aid
1986 | Seat Automobileg  Volkswagen A.G  Yes — 34.lobil | No
1986 Fovisa Steel Grupo GKN Yes — 2.08 billiof No
1987 Purolater | Car Parts Knecht Yes — 319.6 million| No
Ibérica Filterwerke
1987 Acesa Construction  Flotation No N/A
1988 Endesa Electricity Flotation No N/A
1989 | Astican Naval Italmar Yes — 763 million No
Construction
1989 MTM-Atei | Transport GEC Alsthom Yes — 20.88 billion  No
nsa Equipment
1989 Enfersa Fertilizers Ercros Yes — 6.96 hillionNo
1989 Pesa Electronics Amper, S.A. Yes — 1.75 billid No
1991- | ENASA Truck Fiat Yes — 28 billion No
1993 Makers
1996 Sefanitro Aluminum Fertiberia No N/A
1997 | Almagrera| Mining Navan Resources Yes - 6.1bbi | Yes
1997 Auxini Construction| OCP No N/A
1998 Productos | Steel Tubes Tubos Reunido$  Yes - 25.02 billipn  Yes
Tubulares
1998 Enagas Natural Gag Gas Natural No N/A
1998 Inespal Aluminum Alcoa Yes ~ Amoun¥es
Unknown
1999 | Astander Shipbuilding  Italmar No N/A
1999 | G. Enatcar| Transport | Alianza Bus No N/A
Veh.
1999 Iberia Airlines 7 Institutional Yes — 20 billion Yes
Partners (see tex})

SourcesINI/SEPI Annual Reports, 1985-200Dinero, (29 de enero, 1996%inco Dias (29 de

septiembre 1995), author analysis of INI/SEPI méDocuments (for privatisations between 1986 and

1993); Official Journal (OJ), No. C245/7, 12/8/%nagrera); OJ, C09/6, 30/12/98 (Productos
Tubulares); and 0J 211/16, 7/7/98 (Inespal)




Table 2 — Main privatisations in France
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Year Company | Sector Buyers State Aid Given| State
During Sale Notification/
(FFn)? Commission
Review of Aid

1987 Societé Banking Flotation No N/A
Geénéral

1987 Havas Telecom Flotation No N/A

1987 TF1 Television Flotation No N/A

1987 Saint Manufacturing| Flotation No N/A
Gobain

1987 Sogenal Insurance Flotation No N/A

1987 Groupe Banking Flotation N/A N/A
Paribas

1993 Bull Electronics Yes —16 billion Yes

1997 GAN Insurance Flotation Yes —23.6 billipn  Yes

1998 SMC Banking Banque Yes —6.3 billion | Yes

Chaix

1999 Thomson Electronics Flotation Yes - 11 billionYes

1999 Credit Banking Flotation Yes - 100 billionp  Yes
Lyonnais

Sources: Competition Policy Newsletter, No. 3, ®eta2000; OJ, No. C.90/3, 1997 (Thomson);
OJ L 067, 7/3/1998 (Thomson); OJ C202/6, 1991 (BADC244/2, 1992 (Bull); OJ C346/3,
1993 (Bull); OJ C80/4, 1994 (Bull); OJ L386/1, 12/1994 (Bull); OJ L198, 30/7/1998 (SMC);
0J C149/5, 12/3/1997 (GAN); OJ L308, 21/12/199%(itrLyonnais); OJ C390, 24/12/1996
(Credit Lyonnais); OJ L 221, 8/8/1998 (Credit Lyais)



Table 3 — Main privatisations in Ireland
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Year Company | Sector Buyers State Aid Given | State
During Sale Notification/
(IRP)? Commission
Review of
Aid
1990 Irish Life Insurance Flotation No N/A
1990 Irish Sugar Sugar Flotation No N/A
Company | Production
1991 B&l Marine Irish Ferries| No N/A
Shipping Transport
Co.
1996 Irish Steel | Steel Ispat Yes-38.30 million | Yes
Production
1996-19| Telecom Telecom KPN, Telia| No N/A
99 Eirann and
Flotation

Source: Author(s) own research and OJ No. L1216/D8321.



Table 4 — Iberia Sale

Partner % Sold Value (Million of Pesetas) | Price P@ | Difference

BA 9 52200 40950 -11250
American 1 5800 4550 -1250
Caja Madrid 10 58000 45500 -12500
BBVA 7,3 42340 33215 -9125
Logista 6,7 38860 30485 -8375
El Corte Ingles 3 17400 13650 -3750
Ahorro Corp. 3 17400 13650 -3750
Total 40 232000 182000 -50000

Source: El Pais 3/10/99, El Pais, 19/10/99, EIl RB34/2001.
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