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For richer for poorer, in sickness and in health: Should Australia embrace
same-sex marriage?

Donna Cooper*

In 2004, the Marriage Act 1961 (Cth) was amended to clarify that legal marriage requires a heterosexual union. This
article will examine whether this amendment was consistent with the existing state of the common law, legislative
trends throughout Australia and current societal values. It will also canvass the legal and social arguments in support of
and in opposition to same-sex marriage. Arguments in support of legal same-sex unions based on equality before the
law and international obligations will also be discussed. The recent amendments in Australia will then be contrasted
with legal reforms in Canada aimed at ensuring that their Federal legislation is consistent with the equality provisions of
the Charter of Rights and Freedoms. Finally, an alternative system of relationship registration will be posed as a
possible compromise.

Introduction

In the end, leaving aside (as secular governments should) objections that may be held by particular religions, the case against
homosexual marriage is this: people are unaccustomed to it. It is strange and radical. That is a sound argument for not pushing
change along precipitously. Certainly it is an argument for legalising homosexual marriage through consensual politics (as in
Denmark), rather than by court order (as may happen in America). But the direction of change is clear. If marriage is to fulfill its
aspirations, it must be defined by the commitment of one to another for richer for poorer, in sickness and in health -- not by the
people it excludes.1

The subject of same-sex marriage is currently topical. At the time of writing, both the Tasmanian and New South
Wales parliaments are considering Private Members' Bills seeking to legalise same-sex marriage at State level.2 These
Bills, if passed, would have little impact upon existing marriage laws, as such legislation must be passed by the
Commonwealth Parliament.3 However, they indicate strong opposition to the amendments made in 2004 to the
Marriage Act 1961 (Cth) (Marriage Act) which inserted a formal definition of 'marriage' to clarify that legal marriage
requires a heterosexual union.4 A provision was also included that a same-sex marriage performed in a foreign
jurisdiction would not be legal in Australian law.5 The impetus for these changes were media reports that several
Australian same-sex couples were planning to marry in overseas jurisdictions on the basis that their marriages would be
recognised under Australian law, upon their return.6

Prior to these amendments, the Marriage Act contained no formal definition of marriage.7 It had also provided that a
marriage solemnised in a foreign country would be valid provided that the parties fulfilled the requirements under the
Marriage Act.8 There appeared to be no express requirement that a foreign marriage had to be heterosexual. It
therefore may have been open to legal argument that a same-sex marriage, particularly one legally entered into in a
foreign jurisdiction, would be valid in Australia.9

In his second reading speech the Federal Attorney-General, Phillip Ruddock, explained the reasons for the amendment
clarifying that marriage had to be a heterosexual union, being based on:
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The government has consistently reiterated the fundamental importance of the place of marriage in our society. It is a central and
fundamental institution. It is vital to the stability of our society and provides the best environment for raising children. The
government has decided to take steps to reinforce the basis of this fundamental institution.10

The Attorney-General further argued that the amendment merely reflected what was the understanding of 'marriage'
held by the majority of the Australian population, being that such a union had to be heterosexual.11

These amendments to the Marriage Act occurred at a time when there has been extensive legislative reform at both
Commonwealth and State and Territory level to effectively accord same-sex couples equal legal rights to married
couples in many other areas of the law. In several overseas jurisdictions, same-sex marriage was being legalised or
seriously considered.12 At the time of writing, amendments in Canada and Spain to legalise same-sex marriage are
progressing through their respective parliaments.13 In stark contrast, in Australia, despite some opposition, the
amendment to our legislation requiring a heterosexual union passed through parliament with the support of the
Opposition Labor Party.14

In this article, the legal requirement for a heterosexual union will be examined in detail, to determine whether, at the
time of the amendments, this position was consistent with the existing common law, legislative trends throughout
Australia and current societal values. It will also canvass the legal and social arguments in support of, and in opposition
to, same-sex marriage. Arguments in support of legal same-sex unions based on requirements for equality before the
law and Australia's international obligations will also be discussed. The recent amendments to our Marriage Act will be
contrasted with the Canadian reforms aimed at ensuring that their Federal legislation was consistent with the equality
provisions of the Charter of Rights and Freedoms. Finally, the alternative of a system of legal registration of
relationships, as recently implemented in Tasmania, will be suggested as a compromise.15

At the outset it should be noted that there are a significant and increasing number of same-sex couples in Australia. In
2001 there were 20,000 same-sex couples living together throughout Australia, double the number of same-sex couples
that were living together in 1996.16 However, to put these figures in perspective, in terms of their proportion of the
Australian couple population, the Australian Bureau of Statistics has reported that this reflects only .5% of the entire
couple population.17

The historical origins of marriage and the existing common law at the time of the 2004
amendment

Prior to the 2004 amendments to the Marriage Act, at common law, it had generally been assumed that marriage had to
be between a man and a woman.18 However, there had been some debate about issues of legal personality, whether the
terms 'man' and 'woman' in the Marriage Act, could encompass a person who had been born one sex and then
transferred to the opposite sex through gender reassignment surgery. In examining these issues, Australian courts had
considered societal values underlying marriage and the significance of the Christian religion to legal conceptions of
modern marriage. Courts had also given some thought to whether, in the future, 'marriage' should be extended to
include same-sex unions.

It is interesting to note that the definition of 'marriage' inserted in 2004 reflects the nineteenth century English common

law definition contained in Hyde v Hyde & Woodmansee.19 In that case Lord Penzance stated that, 'marriage, as

understood in Christendom, may for this purpose be defined as the voluntary union for life of one man and one woman

to the exclusion of all others.' Our 2004 amendment reflects that, historically, our Australian marriage laws, derived

from UK laws which derived from Christian values.20

Linked to these religious origins, was the underlying assumption that marriage was for the primary purpose of

procreation and therefore required two people of the opposite sex who could engage in a sexual relationship and were
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biologically capable of having children. This was illustrated by the English case of Corbett v Corbett in which

Ormrod J decided that a transsexual woman could not fall within the definition of 'woman' for the purpose of the UK

Marriage Act as she was not physically able to have children. He stated:

sex is clearly an essential determinant of the relationship called marriage, because it is and always has been recognised as the union
of man and woman. It is the institution on which the family is built, and in which the capacity for natural heterosexual intercourse
is an essential element. It has, of course, many other characteristics, of which companionship and mutual support is an important
one, but the characteristics which distinguish it from all other relationships can only be met by two persons of opposite sex. 21

Ormrod J set out a three step test to determine a person's 'true sex' for legal purposes, being based on their genitals,
gonads and chromosomes as at the time of birth.22 He held that the transsexual person in question, April Ashley, was
legally a man, as she had been born a man, even though she had undergone gender reassignment surgery to become
essentially female and also perceived herself to be of the female gender.

In Australia, arguments seeking to apply the Corbett decision were submitted in both the Family Court and on appeal, in
the Full Court of the Family Court in the case of In Re Kevin (Validity of marriage of transsexual).23 This case
concerned the validity of a marriage of a transsexual person, Kevin, who had been born female and at the time of
marriage was a post-operative transsexual male. The issue for the court was, again, legal personality and whether Kevin
was a 'man' for the purposes of the Marriage Act.

Counsel on behalf of the Federal Attorney-General, Mr Burmester, argued that marriage was a social institution having
its origins in ancient Christian law and that procreation was an essential element of marriage as it provides the
foundation for the family. He further argued that the Corbett decision should be followed and, accordingly, Kevin
could not fall within the definition of 'man' in the Australian Marriage Act as according to the three step test set out by
Ormrod J, Kevin had been a male at birth.24

These arguments were rejected by both the trial judge, Mr Justice Chisholm and on appeal, by the Full Court of the
Family Court. Although the Appeal Court accepted that marriage had had it origins in ancient Christian law, it stated
that marriage was now secularised in Australia.25 The court rejected the proposition that the essential purpose of
marriage in modern Australia is procreation, as the court reasoned, many couples have children outside marriage and
some are unable to have children.26 The court took a more inclusive approach to the definition of 'man' in the Marriage
Act and concluded that the words 'man' and 'woman' should be given their ordinary, everyday contemporary meaning.
It rejected the Corbett three-step test for gender and was of the view that, in determining gender, the time of marriage
was the relevant point that gender should be determined and that all relevant matters need to be considered, including
the person's life experiences and self-perception. The court came to the conclusion that a post-operative transsexual was
a 'man' under that Act and accordingly, declared his marriage to be valid.27

Although the courts in Re Kevin assumed that marriage had to be a heterosexual union, the decision suggests a liberal
interpretation of marriage and a rejection of the proposition that the primary purpose of marriage is procreation. At
least at common law, prior to the 2004 amendment to the Marriage Act, the courts were open to the proposition that the
parties to a marriage do not have to be biologically capable of having children.

Prior to the Re Kevin decisions, a judge in the High Court had considered that 'marriage' should be interpreted by the
courts according to a meaning that would align with current social values and could possibly in the future encompass
same-sex marriage. In the High Court case of Re Wakim; Ex parte McNally, Mr Justice McHugh stated:

In 1901 'marriage' was seen as meaning the voluntary union for life between one man and one woman to the exclusion of all others.
If that level of abstraction were now accepted, it would deny the Parliament of the Commonwealth the power to legislate for
same-sex marriages, although arguably 'marriage' now means, or in the near future may mean, a voluntary union for life between
two people to the exclusion of others.28
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Several Family Court cases have dealt with issues arising from legal disputes concerning children conceived as a result
of assisted reproductive technology. In coming to their decisions, these judicial officers have acknowledged the reality
of same-sex couples creating 'non-traditional families'.29 In the case of Re Patrick: An application concerning
contact,30 Justice Guest offered a liberal legal definition of 'family' to include a same-sex couple and their child. His
Honour stated: 'In my view, Patrick's "family" is comprised of the mother and the co-parent. It is a homo-nuclear
family. They are his parents.'31 He further stated:

The term 'family' has a flexible and wide meaning. It is not one fixed in time and is not a term of art. It necessarily and broadly
encompasses a description of a unit which has 'familial characteristics'. Not all families function in the same way. Never the less,
they enjoy common characteristics such as those demonstrated by the applicants. Theirs is not of a casual or transitory nature but
one that has embraced exclusivity and permanency. They are emotionally and financially inter-dependant and I have no doubt,
share common interests, activities and companionship. Their biological and psychological relationship to and mutual care of
Patrick makes it so much more obvious. In my view it would stultify the necessary progress of family law in this country if society
were not to recognise the applicants as a 'family' when they offer that which is consistent and parallel with heterosexual families,
save for the obviousness of being a same-sex couple. The issue of their homosexuality is, in my view, irrelevant.32

The former Chief Justice of the Family Court, Alastair Nicholson, has also strongly argued that same-sex families
should be recognised. He has said, 'it is not procreation that defines a family relationship, but the commitment and
financial and emotional interdependence of family members'.33

Therefore at the time of the 2004 amendments it is clear that, at common law, legal marriage required a heterosexual
union. However, the courts had indicated that legal conceptions of marriage are no longer linked to Christian values
and that it is now a secularised institution in Australian society. They were also of the view that procreation was no
longer the fundamental purpose of marriage and that the parties to a marriage do not have to be biologically capable of
having children, enabling the meanings of 'man' and 'woman' in the Marriage Act to be more inclusive. Our courts,
particularly the Family Court, have shown a willingness to accept the domestic reality of same-sex couples and judicial
statements have provided support for 'non-traditional' families. However, whether these legal observations reflect the
values of the majority of Australians is a question that will be examined later in this article.

Commonwealth and State and Territory legislative trends

The 2004 amendments to the Marriage Act occurred at a time when there had been strong legislative trends throughout
Australia, at both Commonwealth and State and Territory level, to devolve to same-sex couples the same rights as
married couples in many other areas of the law. For example, also in 2004, the Commonwealth Government amended
the Superannuation Industry (Supervision) Act 1993 (Cth)34 and the Income Tax Assessment Act 1936 (Cth)35 so that a
person who had been living in an 'interdependendency relationship' within a same-sex relationship, would be eligible to
receive concessionally taxed superannuation benefits upon the death of their partner.36

Queensland,37 New South Wales,38 Victoria,39 Western Australia40 Tasmania,41 the Northern Territory42 and the

Australian Capital Territory43 had all been involved in legislative reform to ensure that a same-sex partner has identical

rights to a married spouse in almost every area of law at State and Territory level. These amendments have resulted in,

for example, a same-sex partner being entitled to an inheritance if their partner dies suddenly without a will, having the

ability to seek compensation if their partner is wrongfully killed or injured and being eligible to pay concessional rates

of stamp duty if a property is transferred into joint names. South Australia is presently considering similar legislation.44

In Queensland, the Discrimination Law Amendment Act 2002 (Qld) inserted a new definition of 'de facto partner', to

include same-sex couples, into s 32DA of the Acts Interpretation Act 1954 (Qld). This Act also had the effect of

making consequential amendments to a wide range of Queensland legislation to give all de facto couples, including

same-sex, the same entitlements as married couples.45 In contrast to many of the other States, South Australia has been
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the slowest jurisdiction to reform the law in this area. However, this State has enacted legislation creating equal

superannuation entitlements for same-sex-couples46 which empowers same-sex partners, in certain circumstances, to

claim superannuation entitlements on the death of their partner.47

At present same-sex couples can apply to adopt children in the Australian Capital Territory and Western Australia,

provided that they satisfy the eligibility requirements for adoption.48 In Tasmania, legislation does not give rights to

general placement adoption, however, step-parents can adopt their partner's children.49 In all three jurisdictions the

parties must have been in a de facto relationship for at least three years to be eligible to make an adoption application.50

These developments show that, in many areas of the law, same-sex couples now have equal rights to married couples.

The situation in relation to property adjustment for same-sex couples upon separation also shows that, in some areas of

Australia, they have either the same rights or close to the same level of legal rights as married couples.

Same-sex couples and legal rights to property adjustment upon separation in State and
Territory jurisdictions around Australia

Unlike married couples, where property adjustment upon separation is determined by the Family Law Act 1975 (Cth)
(Family Law Act), de facto property settlement is covered by State and Territory legislation. In all jurisdictions, apart
from South Australia, the legislation is inclusive of same-sex couples, however, the various statutes vary in the rights
that they devolve. South Australia is presently considering legislation to rectify this.51

In Queensland, Western Australia, the Australian Capital Territory and Tasmania the various statutes are modeled on

the Family Law Act, to the extent that the court can take into account the parties' financial and non-financial

contributions, their present and future economic needs, and contributions made as a homemaker and parent. However,

in this group, Queensland is the only jurisdiction that does not replicate the Family Law Act rights to enable a party to

apply for spousal maintenance, in the appropriate circumstances.52

In Queensland, Western Australia and the Australian Capital Territory, generally couples should have resided together

for two years or have a child of the relationship or one party has made substantial contributions.53 In Tasmania, if there

is a registered deed of relationship, there is no duration of cohabitation requirement. However, if the parties had not

registered a deed, the duration of relationship requirements are the same as in the other three jurisdictions.54 In all

jurisdictions, apart from Western Australia, where the Family Court of Western Australia has power to deal with the

application, a property application must be taken to a State or Territory court.

The rights of de facto couples in these jurisdictions can be contrasted with the situation in New South Wales, Victoria

and the Northern Territory. In these jurisdictions, the court cannot take into account the parties' future economic needs.

It can only have regard to financial and non-financial contributions and their homemaker and parent contributions.55

This legislation is therefore narrower than the Family Law Act, however, this group is also not consistent in relation to

maintenance rights. Both the New South Wales and Northern Territory legislation provides for 'spousal' maintenance

rights and in this regard the court can take into account future economic needs, however, in Victoria a party cannot

apply for spousal maintenance.56

It is therefore clear that a party living in one area of Australia may be entitled to a lower quantum of property settlement

than a party in another jurisdiction as the court cannot consider future economic needs57 and may not have the right to

Page 5



apply for 'spousal' maintenance.58 In all jurisdictions at present all de facto couples are ineligible to access the

super-splitting laws available under the Family Law Act that enable, in appropriate circumstances, a party's

superannuation fund to be split into two separate funds.59

On 8 November 2002 a meeting of the Standing Committee of Attorneys-General (SCAG) in Fremantle agreed to a

referral of powers to the Commonwealth in relation to property disputes relating to separating de facto couples.60 At

the time of writing, only four jurisdictions have passed the appropriate referral legislation.61 The Victorian

Attorney-General, has criticised the Federal Government for stating that its intention is to accept the heterosexual

referrals, however, to refuse same-sex referrals. 62

Apart from legislative trends and an examination of legal entitlements in the various areas of the law, it is important to

examine the arguments for and against same-sex marriage. Both social-science research and community views can

inform this debate.

The policy arguments for and against same-sex couples having rights to legally married

The issue of whether the marriage power set out in the Constitution could support a Commonwealth law that recognised
same-sex marriages has been dealt with in other academic writing in some detail.63 It has been argued that there is a
method for interpreting constitutional terms which can support such a contention. It has been argued that 'marriage' is a
constitutionalised legal term of art and that its meaning can be informed by developments since Federation in common
law and statute.64 It will be assumed for the purposes of this article that the power contained in the Constitution could
support such an amendment to the Marriage Act.

The arguments for and against same-sex marriage are many and require a detailed discussion. The primary objection

put forward is that legal marriage between heterosexual couples is the social entity that best benefits society as it can

ensure procreation and promote the institution of the family.65 It has also been said that marriage 'carries with it strong

religious connotations for many people ... Although as a matter of law it is now a secular institution, it is rarely treated

as such by the public or the legislators'.66 There are also fears expressed that any support for same-sex marriage

represents a threat to heterosexual marriage and may encourage people to enter into homosexual unions which, in turn,

will lead to a range of social problems.67 Following from this, some would argue that the institution of heterosexual

marriage and the unique commitment that married couples make to each other, should be supported and protected by the

law by the retention of clear legal distinctions between the rights of legally married couples and the unmarried.68

However, many others would argue that recognition of same-sex families in no way detracts from the status of

heterosexual marriages.69 A recent committee inquiry rejected the argument that legal recognition of same-sex

relationships will discourage people from forming heterosexual relationships and in turn encourage them to form

homosexual relationships. The committee also could not find any evidence to support the contention that the legal

recognition of same-sex couples would lead to social problems such as family breakdown.70

In fact it is clear that, with the advent of assisted reproductive technology, greater numbers of same-sex unions are

providing for the nurture and support of children and forming their own family units. In 2001 the number of couples in

same-sex de facto relationships was 20,000. In this same year same-sex couples represented .5% of all married and de

facto couples and .1% of all couples with children. Children were present in 11% of same-sex households.71

Concerns have also been expressed that a homosexual union is not an appropriate environment in which to provide for
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the nurture and support of children72 and that if parents have a homosexual orientation this could have a detrimental

impact on their children or encourage them to also develop such sexual orientation.73 There have been writers that

support these contentions74 although their work has been strongly criticised.75 These concerns, however, can be

countered by the majority of recent research findings, for example, that lesbian mothers were shown to be just as

child-centered and as nurturing as their heterosexual counterparts76 and that the children from lesbian families did not

exhibit higher rates of psychological disorders than their counterparts from heterosexual families.77 It has also been

demonstrated that there are no differences in children of homosexual parents in relation to 'children's sex role

identification, level of happiness, level of social adjustment, sexual orientation, satisfaction with life or moral and

cognitive development'.78 At common law, both in Australia and in Canada, there has been judicial recognition that a

homosexual parent can provide just as effective an upbringing for a child as a heterosexual parent.79

A further argument against same-sex marriage, used by the Federal Attorney-General when introducing the Bill that

contained the amendments to the Marriage Act, was that the majority of Australians understand that marriage is a

heterosexual union. There is some support for this contention in both social science research and community surveys.

For example, research conducted into the values that Australians held about desirable family structures revealed that the

majority held traditional family values and supported the ideal of a life-long monogamous heterosexual marriage, with

most respondents disapproving of homosexuality and homosexual relationships.80 Sixty-three percent of respondents

rejected the proposition that same-sex couples should be allowed to legally marry and 71% rejected the proposition that

they should be allowed to adopt children.81

There have also been several polls conducted as to community opinion in relation to same-sex marriage. A recent

Newspoll survey revealed that a small majority of respondents were not in support of same-sex marriage, 44% of

respondents being against same-sex marriage and 38% of respondents being in favour of same-sex marriage.82 In 2004,

when the Marriage Legislation Amendment Bill was being debated, there was support from members of the House of

Representatives from both the Liberal and Labor party for the proposition that a heterosexual union reflected the values

of the majority of Australians in relation to marriage.83 In a recent committee inquiry in South Australia, only a small

majority of submissions received were in support of the State de facto property legislation being amended to include

same-sex couples.84

There is some sociological support that marriages are more stable than de facto partnerships and that married couples

are more inclined to pool their financial resources.85 Research also reveals that de facto couples tend to have less

traditional family values and more egalitarian views towards gender roles and the division of domestic labour.86 It has

been also been argued that 'marriage provides individuals with a sense of obligation to others, and it is an institution

assumed to be a life-long commitment with contractual obligations'.87 Further, that it is for the benefit of society that

couples enter into legal marriages as these relationships result in more lasting unions that play an important role in the

nurture and support of children.88

This research has been conducted into heterosexual married unions, and one could question whether, if same-sex

couples are permitted to legally marry, they would also obtain similar social benefits of legal marriage in increased

security and stability. In a recent committee inquiry, it was submitted that legal recognition of same-sex unions would

encourage the community to be more accepting of these couples, which would in turn contribute to their personal

well-being and reduce their social exclusion.89
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Statistics reveal a declining number of heterosexual marriages in Australia and growth in the number of de facto

partnerships with children. In 2002 there were 105,400 marriages registered in Australia, and the marriage trend since

1981 shows that marriage rates are declining.90 In that same year, there were 50,727 divorce applications lodged in

Australia courts.91 The 2001, Census figures reveal that 59% of married couples had children living in their household.

In that same year, 12% of all couples were living in de facto relationships and 42% of these couples had the care of

children.92 Of these couples, 20,000 couples were living in same-sex de facto relationships and 11% had the care of

children.93

These figures show that the importance of heterosexual marriage in our society is diminishing and that marriage may

not necessarily provide a stable long-lasting partnership.94 In contrast, the number of same-sex de facto relationships is

increasing and many such partnerships are providing for the nurture and support of children. At present with a high

divorce rate95 and low birth rate96 in Australia, it could be argued that our legal system should be aiming to protect and

support the entity of 'the family' rather than restricting legal marriage to heterosexuals, that both heterosexual and

same-sex couples should be able to receive the full support and recognition of the law.

Another contention is that some same-sex couples have no wish to legally marry as they wish to opt out of both the

social and legal implications of marriage.97 This may be the case for a proportion of same-sex couples.98 However,

family lawyers would attest to the fact that many people are not aware of the legal distinctions accompanying married

or de facto status and may not even consider their legal rights until they separate and obtain legal advice. Further, that if

same-sex couples had the legal option of whether or not to legally marry that they then could exercise their own free

choice. At present when same-sex couples separate they are subject to the same laws as married couples in relation to

parenting orders99 and child support obligations.100 However, both heterosexual and same-sex couples are subject to

different laws relating to property adjustment, according to the State or Territory in which they live.

A compelling reason to allow same-sex couples to legally marry relates to their legal rights to property adjustment and

maintenance in the event of separation. If married, both parties would be subject to the Family Law Act. This would

provide increased protection to the financially weaker, or dependent party. This is most significant when one party has

stayed at home or relegated their career as secondary to the nurture and support of the family and the children of the

relationship. It is after commencing a family, that often for practical and financial reasons, one partner will play a

greater role in the care of the home and children.

At present, the key deficiencies in the legal rights of the unmarried as opposed to the married are that, depending on

what State or Territory they live in, future economic needs may not be taken into account in determining property

adjustment101 and they may not have the right to apply for 'spousal' maintenance.102 In all jurisdictions at present they

also cannot access the super-splitting laws that enable a party's superannuation fund to be split into two separate

funds.103 These are the key rights that are crucial for a partner, who has stayed at home to care for the home and

family, to access.

Arguments for legal same-sex marriage based upon Australia's obligations to uphold the
principle of equality before the law and international law

Apart from the various policy arguments outlined above, there is a compelling argument that same-sex couples and their
families are part of the community and deserve recognition and equal protection under the law.104
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Australia purports to uphold the principles of a liberal democracy, including adherence to the principles of the rule of

law.105 An element of this concept is that all Australians should have equality before the law and that withholding from

same-sex couples the right to legally marry is contrary to this fundamental principle.106 'Equality before the law'

requires that all Australians should have equal rights and are entitled to equal outcomes in their treatment by the law.107

It has been said that, 'A central tenet of liberalism is that all individuals have rights, including the right to be treated as

political equals'.108 Flowing from this, it has been argued, homosexual individuals have the right to be treated by the

Commonwealth Government with equal concern and respect in relation to their economic interests. Consequently,

homosexual de facto couples should be entitled to equal rights to legal marriage as their heterosexual counterparts and

the advantages that flow from this. This would mean that, in the event of separation, that all of their domestic affairs,

both relating to their children and to their financial affairs, can fall within the domain of the Family Law Act.109

Australia's commitments under international law are consistent with this argument.110 Both Art 23 of the International

Covenant on Civil and Political Rights (ICCPR)111 and Art 16 of the Universal Declaration of Human Rights

(UDHR)112 provide to the effect that men and women of marriageable age should have the right to marry and found a

family. The UDHR provides in Art 16(1): 'They are entitled to equal rights as to marriage, during marriage and at its

dissolution.'113 Further, both the ICCPR and the UDHR contain provisions confirming the equality before the law

requirements.114

We can contrast the present position in Australia with the situation in Canada. In that country, in 2004, the Federal

Government became concerned that the federal requirement for heterosexual marriage breached the equality provisions

of the Charter of Rights and Freedoms.115 The government took this issue to the Canadian Supreme Court which

confirmed that proposed federal amendments to allow same-sex marriage would be consistent with the Charter.116

Although Australia has no equivalent Charter or Bill of Rights, we do have a written Constitution.117 Unfortunately,

this document contains a limited number of what could be considered 'human rights' and does not contain any provision

upholding equality before the law.118 However, State legislation throughout Australia prohibits discrimination against

parties on the basis of sexual orientation.119 There has also been human rights legislation recently enacted in the

Australian Capital Territory. The Human Rights Act 2004 (ACT) contains a specific provision about equality before

the law and is based on Art 15 of the Canadian Charter. Section 8(3) states that: 'Everyone is equal before the law and

entitled to the equal protection of the law without discrimination.' The section also sets out examples of discrimination

including discrimination on the basis of sex, sexual orientation or other status.120

Finally, it can be argued that it is inconsistent for the Federal Government to indicate that it will devolve to same-sex

couples the same rights as married couples, for example, eligibility for concessionally taxed superannuation benefits

upon the death of their partner, and then to deny such couples the right to marry.

An alternative model of relationship registation

Despite the strong arguments in support of same-sex marriage, this article has canvassed current Federal Government
and community opposition to same-sex marriage.121 A possible legal compromise is an alternate means of recognising
personal relationships at Commonwealth level, by way of a system of legal registration of same-sex relationships. At
State level this is currently illustrated by the situation under Tasmanian legislation, the Relationships Act 2003 (Tas).

This legislation gives same-sex de facto couples equivalent legal status to married couples, at State level. It provides a
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voluntary process by which they can achieve legal recognition of their relationship, by the registration of a deed of

relationship, called a 'personal relationship agreement', with the Registrar of Births, Marriages and Deaths.122 If the

parties later separate and their relationship has been registered, there is no need for either of them to prove the existence

of their de facto relationship and no requirement to show that they cohabited for any particular period of time.123 This is

equivalent to the situation in relation to married couples under the Family Law Act 1975 (Cth).124

Similar legislation is presently being contemplated in South Australia. The Relationships Bill 2005 (SA) was introduced

into the South Australian parliament on 25 May 2005. It seeks to provide a legal system of recognition and registration

of relationships for de facto couples, both heterosexual and same-sex, and for people living in what are described as

'caring relationships', where one person provides domestic support and personal care for another.125 Under s 11 of the

proposed legislation, two adults can apply to the Registrar of Births, Deaths and Marriages to register a deed of

relationship. The legislation runs parallel to the existing de facto property legislation, the De Facto Relationships Act

1996 (SA), which deals with property adjustment for heterosexual couples. The Relationships Bill 2005 (SA) proposes

that an application can be made under this legislation by a member of heterosexual or same sex couple or a member of a

'caring relationship'. If the parties were in a heterosexual de facto relationship they have the option of applying under

this proposed legislation or under the De Facto Relationships Act 1996 (SA).126

It is argued that such a system of relationship registration could be implemented at Federal level. This would give

same-sex couples legal recognition of their relationship and at the same time appease concerns that legal same-sex

marriage could erode the institution of marriage and the entity of the family. Obviously, a criticism of such a system

could be that it is an artificial way for same-sex couples to be recognised and distinguished from their heterosexual

counterparts and that it would leave a situation of legal inconsistency as same-sex couples now have equivalent legal

rights under almost all other areas of the law. An overriding concern would be that same-sex couples would remain

excluded from the provisions of the Family Law Act in relation to property adjustment upon separation. This would

particularly result in potential injustice for a partner who has stayed at home to care for the home and family. However,

it remains a legal option, although not one that proponents of equality would support. It remains, however, as a possible

compromise in the present political and social climate.

Conclusion

The numerous legislative developments around Australia at both Commonwealth, and State and Territory level, indicate
that already two jurisdictions allow same-sex partners general rights to adopt children127 and three jurisdictions have
property adjustment legislation that virtually mirrors the provisions of the Family Law Act, apart from the ability to
access the super-splitting provisions, for same-sex couples.128 In recent years, there have clearly been strong legislative
trends to provide equal legal rights to same-sex couples in all other areas of the law, such as when one partner dies and
the other seeks access to succession, superannuation, or compensation entitlements. South Australia is now the last
remaining State presently considering legislation that will provide equal rights for same-sex partners at State level.

The developments around Australia illustrated in this article have shown that, in most State and Territory jurisdictions

in Australia, same-sex couples now have equivalent or almost equivalent rights at State and Territory level. Giving

same-sex couples the right to legally marry appears to be the last frontier in terms of their bundle of legal rights, along

with rights of adoption, which are still recognised in only a minority of jurisdictions.

There are clearly strong arguments for same-sex couples having equality before the law and having the right to marry
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under Commonwealth law. There are compelling social policy considerations, that overall the institution of marriage is

waning in popularity and with Australia's decreasing marriage rate and low birth rate that the law should be protecting

and promoting the entity of 'the family' in any form. There has been recognition, at common law, that a legitimate

family can be formed by a same-sex couple, being a 'homo-nuclear family'.129 Australian courts, particularly the Family

Court, have been supportive of same-sex families. They have been prepared to take account of extensive social science

research, and now regard homosexual parents as being able to provide just as effective an upbringing for their children

as heterosexual parents.130 There are also compelling arguments in support of same-sex marriage based on Australia's

requirements according to its fundamental foundation as a liberal democratic society for equality before the law and

assertions based on Australia's human rights obligations under international law.

However, this article has also canvassed that there is evidence that many Australians are not yet ready to embrace legal

same-sex marriage and still cling to traditional values of the family as represented by a heterosexual couple and their

children. Social science research and community attitudes reflected in a recent Newspoll survey lend support to this

argument. The present Federal Government has also made clear its position that it considers that legal marriage is a

heterosexual union and that to make it otherwise would lead to the erosion of the institution of marriage and the family

in our society.131 It could be argued that, according to our political system of representative and responsible

government, the government's position may represent the views of the majority of Australians.

In this event, if Australia is not yet ready for same-sex marriage, the alternative model of a system of relationship

registration as currently illustrated in Tasmania may be an effective compromise. If implemented at Commonwealth

level, it would provide for legal recognition of same-sex relationships throughout Australia.

In any event, it is clear that developments in the area of same-sex couples and their legal rights will continue around

Australia and throughout the world. These issues continue to arouse interest and stimulate debate at social, legal and

political levels. It may be that, at the present point in time, the majority of Australians are not yet ready to embrace

same-sex marriage. However, it will be interesting to observe whether community values evolve in the future to enable

same-sex couples to achieve true equality before the law.
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