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ABSTRACT

ABSTRACT

According to article 388 of Criminal Law of the People’'s Republic of China
(1997 amendatory version), “any State functionary who, by taking advantage of his
own functions and powers or position, secures illegitimate benefits for an entrusting
person through another State functionary’s performance of his duties and extorts from
the entrusting person or accepts the entrusting person’s money or property shall be
regarded as guilty of acceptance of bribes and punished for it.” This article aso has
been recognized as “mediation bribery” or “indirect bribery” in crime research. In our
country legislation on mediation bribery was initially devel oped from “ Some Notes on
the Supplement of Bribery Punishment” jointly issued by the supreme peopl€e's court
and supreme peopl€e’s procuratorate, which then was included into the 1997 Criminal
Law, in which article 388 specified the so-called mediation bribery, and together with
“taking advantage of his own functions and powers or position”, “securing
illegitimate benefits for an entrusting person” has been acknowledged as two primary
premise for conviction of bribery. However, in 1997 Criminal Law there is no
independent crime for mediation bribery, which was instead classified and treated as
genera bribery. Therefore, since the 1997 Criminal Law, vast divergences, such as
how to recognize “taking advantage of his own functions and powers or position” or
“illegitimate benefits’, have emerged in justice practice. And in the newly amendatory
Criminal Law (version VII) passed at the seventh meeting of the Standing Committee
of the Eleventh National People’'s Congress on February 28, 2009, a supplement
clause, which included close relatives or persons of State functionary and also those
that resigned as prospective bribery subject, has been added to and greatly enhanced
the original article 388 for mediation bribery. Thus, the scope of traditional subject of
mediation bribery has been tremendously expanded in the new amendment, then
non-state-functionary separately convicted for mediation bribery has been a common
fact.

In this paper, based on a bribery case of Mr. Su, which the author went through
in person, we will inquire the judicial recognition of mediation bribery, and then

discuss some latest hot issues, such as “taking advantage of his own functions and
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powers or position”, “illegitimate benefits’” and “close persons’. In the end, we will
fully examine article 13 in the amendment of Crimina Law (Version VII), and
explore itsimpact on the recognition of mediation bribery and its possible defects.

Keywords: the meaning of position; illegitimate benefits; close person



B =%
Gl B s 1
ST RETWIEREISIEEERIBTEHIER e 3
— . BT IR TR BT SEIEEE v 3
() BATE DI IRTR (ST IETE B eeeeeerererreseeressesessessesesessessesis sttt enseesieeenns 3
() BTS2 R T8 I RN TR FIE woveeeesssesessssissisesieiin 5
(=) (HEAEIEZE (D) BUMUATE BE A ML TR FORREZ I wovvoeveereeee 6
= BREEDHIRTRMIR oo oveeeeeee oo 7
W BETIERAYZIR T oo 10
— . BEATREY TRIE S FZE" BYENL coovereeieeieemmsnensisnessssessssesssses e 10
() AIE YT ZE PR A ceeeeeserineressireie e 10
() TG Z A +eeretestreiesiire st sssss et 10
(=) “ARIEYGFIZE" FLE Z BT v 11
= “FIRA AR TS B BB F A BITRER - oevveoeereeeenssenerinene 13
) B T FETREARE oereeereeeeremreseereseesemsee e 13
() S22 T AHTIRIL vevereeesereeeesseeesisses s 14
(=) T 388 46T Hiifor” A ST G FLAE «oevrerrerveeeeseeeeieississississiesaens 14
=, (REEBER (£)) MBBBAFERIEAEZ LB oo 17
) JFAT BT T GE wreereerereeesimrinsssssssss s 17
() BTG IRITITEGE «oveeeseeessseessssessssssssssssssssssesssssssssss s 18
HM=E RERETHIERIEREE s 20
— ABREERBYAL) WEREBEZICFILIERIRIMG oo 20
= BT IR E IR o 21
= (FBEEEZEL)) EASEREITIR oerrerrssessssseresssssssssssssessssssssanns 23
B I s 26






CONTENTS

CONTENTS

a0 0 L0 oA o) 0 TR TTTTT T LT PPN 1

Chapter 1 Thehistory of the legislation on mediation

bnbery aNd ITS CONSLITULION ++vvrerrrrrrrerrrrrrsssnssns i 3
Subchapter 1 The history of the legislation on mediation bribery .-....ooooevenee 3
Section 1 Leg|3|at|on on mediation bnbery ..................................................... 3

Section 2 Emerging new types of bribery and the definition of
“ Spec|a| INterested” -« ovrererrrrr 5
Section 3 Theimpact of Criminal Law (Version VVII) on mediation bribery ----6

Subchapter 2 The constitution of mediation Drilgery -« 7
Chapter 2 The Objective side of mediation bribery «oooviiiinnn. 10
Subchapter 1 Themeaning of “illegitimate benefits’ in thiscase: - eeeeee 10
Section1 Divergence on the meaning of illegitimate benefits -« xxweeeeee 10
Section 2 Legal hasiSin EXISIENCE e rserrreremrineiniirs s 10
Section3  Our view on “illegitimate DENEFits” « e, 1
Subchapter 2 The meaning of “taking advantage of his own functions and
POWES'S OF POSILION" ++rreeereersesseesseessssssss i 13
Section 1 Conflicting ideas from the academic: e, 13
Section 2  Conflicting understanding from the practice:«««-««-eeuvemieniinnn 14
Section 3 The meaning of “position” in Article 388 of Criminal Law -+ 14
Subchapter 3 Judicial Recognition on this case before and after
the amendment of Criminal Law (Version VII) - 17
Section 1 Judicial Recognition before the amendment «--««-voevrrmniinninnn 17
Section 2 Judicial Recognition after the amendment -« wweeeseessesseeseeeas. 18

Chapter 3 Reflection on theimprovement of the legislation on

mediation br|bery ..................................................................... 20
Subchapter 1 Theimpact of UN Anti-corruption Treaty on the legislation on
mediation br|bery in our Country ............................................... 20

Subchapter 2 There should be independent crime for mediation bribery - 21



) e 52 W A B UL A B BN I ] ——VF ORREEIE S (B)) H+ =Ml

Subchapter 3 Disputes evoked by article 13 in Criminal Law(Version VI1) --- 23
CONCIUSION «rrrrrrrrrrrrrrmrmiiii 26

B|b||ogr aphy ....................................................................................................... 27



il

el

55

Wk NP, B, EARATOMTE R RS HE (ERGD), REAED
WHRILT. 2%, T 2004 4£ 9 27 HAMEN I oE R S0, F4E
10 11 Ha 4 .

1998 4F, FLOMER TRL R 4y w30 H 20 PRk B S ERF MpE e R, ik
A IR S A s LR AR, WAL A A CRIBIA A A EREAN
(¥ 5 Oy RSB e i, XUOTZ15E : SO FR R Gy, ISR A T
PR T IS S A B R A, B0 B TR I A WS AR AR AN S A T
PRI 5% M. )5, MR ERBIRS AR R R, i b R AL
W TAUF I OCR, ISR G e i LR AR 5% Kk Bt A AT
SRRSO A JI B TR S, MBH AR IR, IR HEE
ARG, ABEIN T MR K o Bt AR S R A BRAEAE A R R TR, 4R
BASIT T RARIERAT, BRI A B TR A W] o REEZ BR300 2
BN, R HES SRS 0, AT m SR PR VAR LAEZE o BT
Z0d ACE TR TR BT A AR A F] T LA . 2RI s AN BFIE AT 3
R IS NIISS ), 1998 4 9 H, KA TR A Al U A R GAL T
Ji» %28 TSI T REI H I TR 160 J7 6 AT 4 M . M AR B
151998 4F 9 J] 42 1999 4F 5 J] 4654 5 k4 AP AR T 100 )5 oG, Bt
AEBFHWCR . 2004 4 1 F, 45 NRFIEAG AN b A ZnH AT I A ), RIS
AN 100 J5c. b, S NEF RS2 11 TR T,

RIEEHLOGAE s Bl N BT SEAEAR RS BT B R AL A L B R s e
AN, FUFHIVE, Wezhedt, gt TR AR 545 J77c. #iM 5 76, T
1000 JG, SZWEEAa v AR 116077.1 7, JFh Bk 3 NUEHCRIZ; [R5
NEFFERFHHAR N R ZE 1 LI 5K B AT T2 A R 44, i 34
fi B 5 AR N YIRS BAT A, i N SRR I 9 R 2, Rz AR
100 Jj 76, HAT H O Chte N RICRERE) =1\ F =483 )
TN EPIG TR ¥ A I SN EPIG AT N VDI WA s/ Y =P e

1



) e 52 W A B UL A B BN I ] ——VF ORREEIE S (B)) H+ =Ml

SR, UFHRH SIS, N LRI SN F T A . — AR DL M AR A AL AT
BATIRE 12 40 s NEPREA R BV, —svABe g ML ByR, 4ERERA.

REERAAE 2005 4, G apgtid s N IIERE . mermn A RO 82 B Rl 40 2546
AREBTTIIWTIE, AR, XA A BRI, S9br b, 2
TIS LI FE 4000 1 St (7 AT 88 UG 2 (R 40 5 1 RO B K AL, (HLSE B
FRIESEMAEREARNIEAZ . MAZZ LS &R, SR H TS A
FP R AR R AR BT H USSR R RIS B e AR W &5, B8RS
T CHBESZ AL TR A8 B2 W B (R BEARAE ) —3C, Jea RR T O EREE )
Z4i5(2007 AE)A et i) CONIRYERBe i . 2006 F 3 A 15
B, ZCT 2008 4 4 J At m N R KSR 2007 A7 4 R SN LR 52 H]
HR LTS R =553, 2009 4F 2 ) 28 HEE T =B AR R KA H 5%
AEH-ERASUCE T (A NRIEFEREE IESE (D), W ez iEinse
(K ARFN R REAT T AR e, f DASEA SR T8 IE R MMl B 7 — e e
EHINN, AL A HE SN LIk . ATVE AR AR A, (BRI AR T
I OL T, ARS8 W B, R, DAHER) 58 3%, ANhe
AR R ANEE S H T A, M EIPEIZ R IHE, BAFTEEK
P AR AR AR D, FLRIVE AR R 25 FORTTHIVE S 388 46 HHE I A 25 4+ BUIR
Ko KL, FAWEIIZE A, WAEE S, 20 KR BEAE [ T

1. “ANIE SR e S 1n) s

2. e B AR FH A N BB A7 e by (155 s

IILEEEEH R DINE T2 2T, PR e 2 ML R i) w2 A, [

IR CRREVIAY L EEIER (L) 5 1= R I HE 5 R (R
AHR, TP OREBTESRE (L)) A B TSI ILTR IS 30 B BLSE 10
RIS



S S U AR A SLVE W A LU AR R K

F—E BEIWERERMIDEEERILREMRK

—. REHEZHERNCEEE

(—) BIEZMHILRRIIIEGRE

1. SR I BRI NLIL N E

Breb o2 41, 7R I RSB, 055 Be T 1952 FEpIaAr T
e N RSO BE IR D0 400 BUE: “—UIRZHLG. dolk 2R ILH LR
ARG, PURA S #57 S. BEIREZY), swzib N, Wosziag
PR A BEARIBILIOR 247, B sris k. "R &M, S2EAR & A
TGAR L, BRI S WO A (14T ¥t s AR Ak e S2 i FRX AN 4R A
7 L 5047 4 A2 15 O At N TRREBOR) 2 A D SRR A4 ol 2 4°F

2. AR R MEAR I 70 5T

H1 1 32 0 AR 55 a5 FR B S AR R AR M a7 TR AR X B i A 7 R34 5 X
A, Ik, 1979 FEMUA (K3 E 2R A RE SLUR: S M SE B o AR b 2R AL R,
W FLAE Dy — M ST AR T BL L g o 1A SE 185 e “ I TAE N GUR
HIHASS ERAEA], s G 11, Ak TueE U ATIIAE I B 400450, W WSO,
Pk WNIEIE . JUTT KR, B R s 2 RN a8 32 ™ AR, Ak A
EATIIGEI o I, AR DA it N UREBOR 2 4 A RS2 AR K722 24T LA
WE o

3. R R E

1982 1 3 H, %1 X FHE S AN SRS LR, BRIz fb A
WHARAR S B H 2 A8 BK RO, 5 T m A AR e o 22 IR UL (5%
TP AL G AR IUI RAE D, K5 I RITAER 185 455 1k, 5 2 K2
FEAZ M D B S AN PRI OS2I 1Y) LEIRRIVASE 155 & sais ki it
TR E Y, ARTCIIETR B SR 3K —RE, IR R RE D = AR AR
FOW 5 T R IE A —, RIS 7 32 SR (R Rk, RIS HIGER A AL,
SR = I PR AR MR S AR AR 21 AR KA



) e 52 W A B UL A B BN I ] ——VF ORREEIE S (B)) H+ =Ml

4, S ESZ AR BT T B — I AEVE A SO A

1988 1F 1 [ 21 HEE N JmAE N K ZRSS 24 IR BRI IF A A itiAT
K C S R SR 1S HINE S W V=D B (e i E UK (7. i 2= N N DS %
U1 R A P AR AR SR T B A O, A 2 R A8 5 A S 3R A T — ANk
TR TRV AS) b HE T B TR SO v, PEAR KRR kb T 1979 4F IRk ) il 1982 4F:
(OGP A 7 Tl PR 20 5 R TR ALK 5 ) DG 52 U TR A BB A R A 0 (70 e R
AR . BIERRLE TR ISR W RRAT A 7 2, — R TGS R R 2R
I, AR R R 3, YR ez i R R RIS Bk
VSO A N I 40T Ay At N RIS (R OS2 I R o B S dRemn A DGRy e A
RS SR B R T HAT OST IR DT TR R AN 7SR ) 251 i R A, A
PrE 34 () IURE SR e R RS LSRR, SRR A a5 R
KA RMER G A PRC R F AR NIRSEH A AL . HIRSH L, A
SRAS & HBER ARG HRH T AR NV R ST T AR 45 1 B TAEN
GIANIE ERER A NERRG, 1A A FH AR N BEAS st (7 T F P (5 R 4 £, 3 oAl
B 2K TAEN DUHRSS AT N, B N BERCR S S 1A A 1) 35 8 N & e
IR, N LA R b . X T RRATRI SR KRR, AEFEN RS,
W2, AN UL SZ I AL o T 2% A2 T ] g L 1) G R B2 AT R 1) 73
KU

5. W IESZ AR S — IAEVE S R IR SR A R

1997 FASITNERE, HRE N AT LIRS, FFAEET RS 388 441
B T RS20 IR 5K AR N SR R AR N ARl i T 1 P (5 R 4 A
R AR E K TAEN LRSS ERAT R, AIEFE N IE SR 5, R BUEFE AT
WA W2 EFC NI, CLAZIETE AL o AR FE TRV B S — MORR O« R g 52 )iy
B B2 o AE ]S T N I BOX AT N — MRS A R R, XD
R RS AT N2 1A 7 1 — R FH AR N RSl i 7 T B ) 55 ) — oAl ] 5K
TAEN A FHERSS R — 50 N BRI IE 4R 56 — 17 0 N R I ez
TEFE NI o UEBAIX AP LRI, 75 EEUE B Z R 00 R BE (18— AN BT DLAAH



S S U AR A SLVE W A LU AR R K

H 2R, PMERZAUEMAT 0 N2 B AT i — 2k, ©

(2) FMBEZHREE FHERRENHRE

2007 %5 H 30 H, WHRAREK T (IS RAZR T AR A AR
RN IE SR 2 A TRUE Y, [FE 7 ) 8 Hy fem NRIERE. e A
BB G AT T O T IR B R 2R S 3 P T e (R D) (B
AR CEILY), LARREMRERIEI, 2Bl 1 ROERRME . XM H 2
(K3 SRR SR, UG TR R RN IO, IFERTE ), Rk
AN SEFE TN RFILEE. 1§00 OO AL FEAF 2 RN
TX 2 RSB ) A& BEENE R BUR SO, RN A

1. BRI RY

PR EEIL, WA T 10 Fhopr A 52 IR = S AR il A AR L
R FNERLR N ARIEEIG EARHE,  HES) SO RN TT REIR) 3> 248
o CREIL) BUE T 10 FhS2 47 A (2 PEAC BE ) L, LA LLAZ 5 T8 2032 i s 1)
s WOSZ T B AR o AN BRI ZE AEBE, JUI R SRS B i ) L A
N GO R SS BRI F e AR IOM 2t ARAE AR AR A2 15 LAY
Wy, MR IR GRE R R NUGSE G B RS 10 T8 5, A
R R R R O AR N e Rl H L 52 U A TR B2 52 ™ 1R B2 i I AR
CGREILY IR, B CAR N SO R SS BRI ER D e N VEIOM 2, #2050
FEANUARBIIIIE, KA R TR ERRNN, DSZIIRAL . XRFE %
ANLIEIR SRR AL o XS AEHR I oy AVER], B HE W52 I 40 (1 SIS AL
BB AT A, CGROLY WIERLE B S AR N ORI SS BRI A
U e 2 BT EcE 2, AEE BRI FTE AN, IR B,
P2 I AL o

2. “FFERARN I E

CGEILY X R e KRN BT T 5008, TR Rese MEIRIE A e et 17—
SEMFR ST H M RRE R RN XA BESHEA TR LK, KT RrE kAR
NIFE, 0 TARK I Fral2 fiid (O "X | TE sk i iy
BEANFEAUR, HHSE5 RN Z00E, Walk T —8AREL. 2HNE

@© xR, SR, VFERL O IEIKARM], b at: PR NR A 2R R, 2008, 121

5



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

